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[SECOND OFFICIAL COPY REPRINT]

ASSEMBLY, No. 1309

STATE OF NEW JERSEY

INTRODUCED FEBRUARY 23, 1984

By Assemblymen BROWN, CHARLES, KARCHER, THOMPSON,

B W 0000 e WD OSSO W N N

WATSON, BRYANT and Assemblywoman GARVIN

AN Act concerning the investment of certain public funds.

Be 11 ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. Notwithstanding any provision of law to the contrary, no
assets of any pension or annuity fund under the jurisdiction of
the Division of Investment in the Department of the Treasury
shall be invested in any bank or financial institution which directly
or through a subsidiary has outstanding loans to the Republic of
South Africa or its instrumentalities, and no assets shall be in-
vested in the stocks, securities or other obligations of any company
engaged in business in or with the Republic of South Africa.

2. The State Investment Council and the Director of the Division
of Investment shall take appropriate action to sell, redeem, divest
or withdraw any investment held in violation of the provisions of
this act*[, except that nothing]* *. Nothing* in this act shall be
construed to require the premature *or otherwise imprudent* sale,
redemption, divestment or withdrawal of an investment®, but such
sale, redemption, divestment or withdrawal shall be completed not
later than **[two]** **three** years following the effective date
of this act®.

3. Within 30 days after the effective date of this act, the Director
**of the Dwision of Investment** shall file with the Legislature a
list of all investments held as of the effective date of this act

which are in violation of the provisions of this act. Every three

EXPLANATION—Matter enclosed in bold-faced brackets L[thus] in the above bill
is not enacted and is intended to be omitted in the law.

Matter printed in italics thus is new matter,
Matter enclosed in asterisks or stars has been adopted as follows:
*__Assembly committee amendments adopted October 11, 1984,
**_Senate amendments adopted June 24, 1985.
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months thereafter, and until all of these investments are sold, re-
deemed, divested or withdrawn, the **[Director]** **director**
shall file with the Legislature a list of the remainihg investments.
**The director shall include with the first such list, and with the
lists to be filed at six month intervals thereafter, a. a report of the
progress which the division has made since the previous report
and since the enactment of this act in implementing the provisions
of section 2 of this act, and b. an analysis of the fiscal impact of
the implementation of those provisions upon the total value of and
return on the investments affected, taking all possible account of
the investment decisions which would have been made had this act
not been enacted, and including an assessment of any increase or
decrease, as the result of the implementation of those provisions
and not as the result of market forces, in the overall investment

‘quality and degree of risk characteristic of the pension and an-

nutty funds’ portfolio.**
4. This act shall take effect immediately.
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STATEMENT

This bill requires the divestiture of all investments of the
State’s publiec pension and annuity funds which are directly or
indirectly linked to the Republic of South Africa. In view of the
fiduciary responsibility of the State Investment Council to manage
funds in a prudent manner, the bill sets no .deadline for divestiture,
but requires the council to file quarterly reports on its progress in

reaching complete divestiture.
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ASSEMBLY REVENUE, FINANCE AND APPROPRIATIONS
COMMITTEE

STATEMENT TO

ASSEMBLY, No. 1309

[OFrician CopY REPRINT]

STATE OF NEW JERSEY

DATED: APRIL 29, 1985

Provisioxs:

Assembly Bill No. 1309 (OCR) requires the divestiture of all invest-
ments of the State’s public pension and annuity funds which are directly
or indirectly linked to the Republic of South Africa.

Where an investment is in violation of the restrictions, the Director
of the Division of Investment is required to divest within a two-year
time frame. However, the bill specifically states that this should not
require premature or otherwise imprudent divestment.

Quarterly reports are to be made to the Legislature concerning the

violative investments.

Fiscan Inpact:

Estimated costs on this subject matter vary greatly. Public hearings
were held by the Assembly State Government, Civil Service, Elections,
Pensions and Veterans Affairs Committee on July 10, 1984 and Sep-
tember 24, 1984.

Testimony varied on the costs of losses to possible gains depending
on the market situation during the time of divesting vis-a-vis the in-
vestment income from current holdings. The commmittee at this point in
time cannot state or estimate what the outcome will be in financial terms,
what the financial market would be at any point in time, or the magni-

tude or even certainty of the investment holdings.



SENATE STATE GOVERNMENT, FEDERAL AND
INTERSTATE RELATIONS AND VETERANS AFFAIRS
COMMITTEE

STATEMENT TO

ASSEMBLY, No. 1309

[Orrrcian Copy REPRINT]

STATE OF NEW JERSEY

DATED: MAY 30, 1985

This bill provides that no assets of any pension or annuity fund
under the jurisdiction of the Division of Investment in the Department
of the Treasury shall be invested in any bank or financial institution
which has outstanding loans to the Republic of South Africa and that
no assets shall be invested in the stocks, securities or other obligations
of any company engaged in business in or with the Republic of South
Africa.

The State Investment Council shall, within two years following the
effective date of this act, sell, redeem, divest or withdraw any invest-
ment held in violation of this act.

Within 30 days after the effective date of this act, the Director of
the Division of Investment shall file with the Legislature a list of all
investments held which violate the provisions of this act. Every three
months thereafter, and until all such investments are sold, redeemed,
divested or withdrawn, the director shall file with the Legislature a

list of remaining investments.
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FISCAL NOTE TO

ASSEMBLY, No. 1309

[Orricial. Cory REPRINT]

STATE OF NEW JERSEY

- DATED: APRIL 26, 1985

Ve

Assembly Bill No. 1309 (OCR) of 1984 would prohibit the investment
of any pension or annuity fund assets under the jurisdietion of the State
Division of Investment in any bank or financial iustitution or in any
company engaged in business in or with the Republic of South Africa.
The State Investment Council is directed to sell, redeem, divest or with-
draw any investment held in violation of the act and must do so within
two years of the effective date of the act.

The Division of Investment estimates an annual cost to the State of
$51.6 million. This estimate is based on testimony presented by Mr.
Frank K. Kelemen, Chairman of the State Investment Council, to the
Assembly State Government, Civil Service, Klections, Pensions and
Veterans Affairs Committee on September 24, 1984. The Division ot
Budget and Accounting has approved his estimate.

The division’s estimate is made up of two components, one represent-
ing the immediate effects of divestiture and oue representing the pros-
pective effects. First, the division contends that divestiture of existing
investments in corporations doing business in South Africa would result
in a net realized portfolio loss of $65.3 million, using June 30, 1984
narket prices. The division states that this loss would translate into
an addition to the unfunded liability of the pension funds and would be
amortized by additional State and local government payments of about
$1.6 million per year for 40 years.

The second component deseribed by the division contemplates a future
earnings loss to the pension funds, estimated at $50 million per year.
According to the division, this would result from additional transaction
costs and the prospective replacement of corporate debt issues with the
U. S. Government obligations. The added transaction costs include the
commissions on a larger number of purchase and sale orders, but, more
importantly, the market impact of the State purchasing large blocks of
stock in smaller companies, where the purchase may represent a signifi-
cant percentage of the total capitalization and therefore may tend to
drive prices up. As far as debt issues are concerned, the investment
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council believes that “if higher quality government debt is used to re-
place ineligible corporate debt, then lower yields will result.”

The Office of Legislative Services (OLS) has reviewed the transeripts
of both hearings held on A-1309 before the Assembly State Government
Committee, as well as written testimony and other reports on divestiture
experiences. OLS agrees that cautionary evidence has been presented
concerning the dislocative effects of divesting $2 billion in book value
pension fund assets—almost 20% of the entire portfolio—and shifting
those assets to other investment vehicles. These potential effects include
the possibility of increased risk exposure, reduced diversification op-
portunities (especially in certain industries) and inereased adminis-
trative costs.

Having stated this, OLS is nonetheless unable to affirm or deny a
specific dollar “cost” associated with the divestiture provisions of
A-1309. By its nature, any such figure must be speculative, given the
dynamic nature of market conditions and the many variables governing
the suitability of alternative investments. As an example, the division’s
estimate of an initial $65.3 million decline in portfolio value was based
on a divestiture date of June 30, 1984. Not only will market conditions
be different, in either direction, in the future, but A-1309 also provides
for a two-year divestiture period, which would allow the division to
select the most opportune “time window” for the sale of holdings. Like-
wise, a loss in principal value resulting from the forced sale of low-
yield corporate debt instruments at a discount could be overcome in the
long run by the purchase of other debt, corporate or government, with
lower face value but higher annual income yields.

Based on these factors, OLS believes that while the potential exists
for the types of costs described by the Division of Investment, their
magnitude or even their certainty cannot be estimated. In fact, some
evidence presented at legislative hearings points to a contrarv coneclu-
sion—that a reasonable potential exists to achieve long-term investment

gains from careful reinvestment in a “South Africa free” portfolio.

This fiscal note has been prepared pursuant to P. L. 1980, c. 67.
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Decamber 19, ‘1985

Honorable RoianZ Machold

Oirector, Division of Investment )

CH-29° . )

Trenton, Ncw Jersey 08625 ' T

FORMAL OPINION NO. 1 - 1945 “
Dear Director Machold:: .

The Division of Investment has reaised numerous questions
concerning tho interprctation and implementation of L. 1905, c.
308, N.J.S.A. 52:10A-89.1 et sBcg. the South African diveotiture
legislation enacted into law on Auqust 27, 192%. The legislation
prohibits the Division from making certain South African-related
investments, rcquires it to divest itself of pre-existing ones, and
prescribes certain rcporting requirements concerning the implemen-
tation of the first two parts.

In regard to the prohibitory provision of the legisla-
tion, Section 1 provides in pertinent part, as follows:

... Do assets of any peneion or annt'ity fund
under the Jjurisdiction of the -Division of
Investment ... shall be invested in any bank
or financial institution which directly or
through a subsidiary has outstanding loans to
the Republic of South Africa or its instru-
mentalities, and no asseta shall be iavested
in the stocks, securities or other obligations
of any company engaged in business i1- or with
the Republic of South Africa.

The paranount question raised is 4he meaning »f the phrase, "an

company engaged in business ... in the Republic of South Africa.

The phrase is not defined in the statute, nor §s it susceptible to
a precise definition. Materials Research Corp. v. Metron, 64 N.J.
74, 79 (1973). Whethcr a foreign corporation is doing, transacting
or engaging in business in a state, or, in this case, another
country, is a quostion dependent primarily on the facts and circum~

stances of each part.cular case, connidered in light of the lan=-
guage and objects of 'he portlinent sfatiite or ~ensti{tutional provi-
sion involved. 36 An. Jik.2d, Forcign Corporations, §317 (1984).
As a general proposit.on, howaver, subject to such modifications ap
may be necessary in view of the purpose of particular satatute
involved, it is recomized that a foreign corporation is "doing,"
"transacting,® "engeging in," or "carrying on® busincas in a parti-
cular state or country when it has entered the state by its agents
and is there through such agents engaged in carrying on and trans-
acting some subatantia) part of its ordinary or customatry Lusiness.
The business activit:' is deecmed to boe usually continuous in the
sensa that it may be distinguished from mevely casual, sporadic or
occasional transaction and jgolated acts. |Id. at §317.

There ia n¢ question, of course, that under this general
definition a foreign company is engaged in business in a state or
country where {t meintaine an office, factory, plant, or 1like
location, from which it cperatos {ta cuatomary aov otdinary busi-

nean. The real qgueatfion hete concorna whetlier there are any cfir-
cumstancos umnder whih cewmpanian that do not actually wmaintaitn a
physical preasenca i1 a riate or country, but meinly trade with
entities in such atate or country, neverthelens are engaged in

busineas there.

The legislative hintory of the statule rnuggoesta that the
Legislature did not Iutend Lo cover tradlng transactions. Asvembly-
man Brown, the leadiing rponsor of the bill commented at the legis-
lative hearings held before the Ansembly's State Government, Civil
Servicae, Elections, Pcnsions and Veterans®' Affairs Committce, as
follows: ’

I have {ntroduced legislation, Al309, that
would require the divestiture of all invest-
ments of the State's public pension and annu-
ity funds which are divectly or indirectly
linked to the South African regime.

Busin:sses which are involved in South
Africa. are not only profiting from an immoral,
{repressive] system; they are directly playing
an active role in maintaining the systen and
are, themielves, perpetrators of apartheid.

United Stales gorporate invesntment,
including loans, in South Africa has tctalled
about §5 hillion dollars in recent tinmes, ...;
clearly, continued United Statcs investment f{
South Africa is thereby supportive of South
Africa in the economic growth in the well
being and reclated strength of the government.
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The Mnited States cosporations have come
Lo Jduminate the sectors of the South African

economy moit vital to its health and growth,
and most strategic when considering the coun-
try's vulnerability: petroleum, conputers and
high technology, mining, and heavy engineer-
ing ....

There are approximately .6,35¢ companies
listed on the major exchanges in this country,
of that nunmber, less than 200 do business with
South Africa, and these companies are apt to
be heavy industrial or mature companies whose
Ffuture growth rate might be lower than smaller
companies, (Emphasis added).

(July 10, 1985 f#learing, pp. 14~15). Assemblyman Brown's refarences
to businesses which are involved in South Africa, to businesses
wiich have iftvestments there, and to businesses which dominate
key sectors of i1ts eccliomy, indicate that the concern of the legis-
lature was with companies that maintained same sort of physical
presence or cperation in that country. Thie view is supported by
the following written statement submitted to the committee by a
co-sponsor of the bill, Assemblyman Eugene Thcmpson:

... Many of South Africa's black leaders
believe that foreign investors should Eull out
of the country....

In the United States public and private
organizations are enacting & variety of poli-
cies to brinc pressure upon corporations and
financial institutions to cease operations in
South Africa. (Emphasis added). L

(July 10, 1984 Hearing, Exhibit 37X). Thus,- co-sponaor Thompson
referred here to the need for companies to "pull out” of South
Africa and to "cease operations™ there, suggesting that the compa-
nies in mind are those that had a physical presence in South Africa
in the first place.

An estimate by Assemblyman Brown that only 200 companies

would be effected by the divestiture legislation is significant. A
survey undertaken by the Investor Responsibility Research Center
Inc., (IRRC), a non-profit organization which monitors the involve=-
ment of foreign companies in South Africa, states there are ap-
proximately 200 companies which either directly own assets in South
Pfrica, ~r which own at lcast 10¥ of an afflliate or subsidiary
which does own aspgets in South Africa. There is no indication that
sseablyman Brown based his estimate on this survey, but 1t is
clear as a matter of common knowledge there »re far more than 200
foreign cowpanies in the world which.trade with entities located

inside of South . Africa. This would 1lead one to assume that
Angemblyman Brown viewed the phrase, "any company engaged in busi-
ness with or in South Africa,” to exclude trading transactions by a
foreign company, where no physical presence or operation is main-
tained by it in South Africa.

Furthermore, - in a closely analogous context, the New
Jersey Supreme Court has 1nterpreted the phrase, "transact businecss
in New Jersey,” in New Jersey's corporate qualification law, as not
applying to foreign corporations that merely sold goods from out-
side the state to a New Jersey citizen, even if the sale was soli-
cited by the corporation's New Jersey sales agent, where the sale
was subject to final acceptance by the foreign corporation. Mate-~
rial Research Corp. v. Metron, supra, at 79. .

Moreover, 1f the phrase, "engaged in business ... in
South Africa," were intendgsd to cover that kind of trading trans-
action, the additional prohibition in the law on engaging in busi-
ness with the Republic of South Africa would have been unnecessary.
The former prohibjtion would have been broad enough to cover the
latter transaction. It is axiomatic that the Legislature is not
presumed to enact superfluous statutory provisions. Gabin v,
Skyline Cabana Cli.o, 54 N.J. 550 (1969). The fact that the Legis-
lature felt it negessary to add the prohibition on doing business
with the Republic of South Africa must be construed as demonstra-
tive of its intent to construe the phrase, "engaged in business,”
as generally noninclusive of mere trading entities. For theae
reasons, it is our interpretation of the legislative intent that
the ban on investments in companies engaging in business in South
Africa does not enzompass those companies which trade with entities
in South Africa, but do not maintain a physical presence, such as a
factory, office or plant, either directly or indirectly through
subsidiaries or affiliated corporations in that country.*

In some ,instances, though, foreign corporations which
only trade with Scuth African entities may have such a contractual
relationship with them that in fact such entities really are acting
ag the agents of the foreign corporation; for example dealers,
licensees, franchiasees and distributors. 1In the context of quali-
fication laws, where a foreign corporation has effective control
over such entities, they are deemed to be transacting businecs in
the territory in which such agents operate. 36 Am. Jur.2d, Foreign

Corporation, §335, $363-364 (1968). Business qenerated by foreign

* However, as noted, it is clear that the divestiture language also
prohibite investment by the Division in companies which are engaged
in business with the Republic of South Africa ae well. Thus, it is
clear that if a foreign gompany actually trades with the Republic
of South Africa or ita instrumentalities, then such companies are
subject to the provisions of this legislation.

[ ]
L]



corporation through intermediaries over whom ‘hey exerciso cffec-
tive control can be just as vital to the oconoiny of South Africa as
that generated by forcign corporations maintaining a presence there
in their own nome or capa~ity. Accordingly, it munt be asnumed the
Legislature intended to proscribe invaestment in companies that
operate not only directly in South Africa, but also through the
vchicle of intermediaries over whom they excicise effective con-
trol. N

The Division should adept regulations which ostablish
criteria as guidance to detarmine whether offective control is
being exercised in individual instances.,” For example, as part of
an inquiry 28 to whether an issuer has a disqualifying relationship
to an agent, [ranchisee or distributor in South Africa, it would be
important to know whether it has the contractual power to exercise
discretion as to any of the following matteza: (1) the prica of
goods sold to third parties; (2) the payment terms; (3) the accep-
tance of orders; (4) the recall of products; (5) the settlement of
disputes over the quality or quantity of gools delivared; or (6)
the nature of promotional or advertising campaigns. In addition,
ap ability to share in the profits of the intermediaries, would be
indicative of control. An affirmative answel as to any of thesc
questions would more likely than not support ‘4 determination that
the corporation is transacting business in South Africa.*

You have also asked whether the dxvesture 8 mandate ap-
plies to corporations which, while they do nat engage in businecss
in South Africa ih their own name, do aso thiough subsidlaries or
affiliates. As in the case of controlled intermediaries, it i»s
clear that the divestiture law applies to forsign corporations that
have subsidiarles or affiliates operating in South Africa. 1In
order to interpret a statute, the purpose of the legislation must
be considered. Where a literal rendoring wil® lead to a result not
in accord with the essential purpose and design of an act, the
spirit of the law will control the letter. MFaw Jersey Turn_piko Em-
ployees Union, Local No. 194 I.F.P.T.E. AFL- ClO0 v. New Jersey
Turnpike Authority, 200 N.J. Super. 48, 53 (App. Div. 1985). The
evident purpose of the statute is to induce foreiqn companies,
through the withdrawal of capital investment, to "pull out" of
South Africa, thereby pressuring the government there to end apar-
theid. 1t would defeat that purpose if foreign companies seeking
capital from our pension funds were construed to be not subject to
the divestiture law merely because such. companies do not operate in

* If the Division does not have the resources to corroborate or
verify the responses given, it would be an adequate approach to
require a corporate officer, authorized by resolution of an
issuer's board of directores to answer the inquiry and to certify to
the truth of the answers. Random checks could then be performed to
virify certain of the responses.
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South Africa through thelr own corporate 1den€1t£eu, but instcad
carry out their burineass purposes through the medium of subgoidi-

.ariea or affiliates. Since the reality is that many, if not most,

foroign corporate centitico operate in South Africa in the latter
faschion, and kecping in mind the remedial nature of the: rrntuto. e
is concluded that .the term, "company,” in the phrase, "company
engaged in business ...," must be read liberally to jnclude any
subsidiary or affil’ate of a corporate isguer,

By the sume token, the word ”compgny' must b3 read to
include any issuer which is itself a subsidiary or affiliate of a
parent company engaged in business in South Africa. Thi: situation
is of importance to the Division because it invests a significant
amount of money in short-term debt securities of finance companies
that are subsidiaries of parents engaged in business in South
Africa, The financa companies thcmselves operate only domestical-
ly. However, any dnvestment in a subsidiary plainly bencfits a
parent company. IL would equally defeat the salutary purpoae of
the legislation if pension and annuity funds were to be indirectly
invested in companics engaged in business in South Africa through
suboidiaries or affiliated companies rather than directly through a
single parent corporate entity.

The Division has also asked whether 1t would be per-
missible to rely on the findings of the IRRC as to which companies
are engaged in business in South Africa. Abcent express statutory
authorization, an administirative agency is not empowered to dele-
gate discretionary duties to outside parties. Application of North
Jersey District Water Supply Commiasion, 175 N.J. Super. 1867 (app.
Div. 1980). The 1,-»gislntlon provides no authority for the delega-
tion of any discretionary duties relating to its implementation,
Although the canvussing or surveying of companies involves, to a
certain extent, a fairly mechanical or ministerial task, the inter-
pretation of the dita received still requires some discretionary or
interpretative juagment on the part of the party gathering the
informstion. Therufore, the Division should directly ascertain for
itself whether an issuer is one which is engaged in business with
or in the Republic of South Africa in accordance with its requla--
tions establishing standards and criteria. The most practical and
effective procedure would be to prcpare a questionnalre embodying
the guidelines established by the Division and to send one to each
issuer in which .the Division is contemplating investment. This
would be accompanied by a notice to each such company that the
purpose of the questionnaive is to ascertain eligibility for in-
vestment under the legislation and, further, that the. failure to
respond within a certain period shall be taken as presumptive praof
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that the company 1s in f[#act engaged in business with or in the
R;public of 5outh Africa.*

You have also asked whether the legislation appl.iea to
investments of the New Jersey Cash Management Fund., That fund,
(the "CMF"), 1= a common trust fund maintained by the Division of
Investment in which are deposited surplus monies of the State,
municipalities and local agencies, and algo pension and annuity
monies. These moniens are then invested by the Division in certifi-
cates of deposit, commercial paper and other short-term debt secur-
ities. As provided in the regulations of +he State Investment
Council, the depositors in the CMF. essentially share in the gains
and losses resulting from the investments on a pro rata basis.

_Since the legislation is applicable to all assets of the pension

and annuity funds and the CMF is an asset of pension funds to the
extent of their proportional share therein, it is clear that the
CMF is suldject to the divestiture law as long as the pensjion and
annuity funds continue to own shares therein. Application of the
statute to the CMF, however, would cease woere the Division to
withdraw the pension and annuity funde from the CMF and establish a
similar common fund strictly appliceble to them, one that would
have a South African-free portfolio.

Another question raised ieg whether the Division is pro=-
hibited from entering into repurchase agreements with dealers and
banks, if such companies are engaged in business in South Africa.
The legislation pronibits the Division from investing pension and
annuity funds 4in "... the stocks, securities or other obliga-
tions,..” of any company engaged in business in South Africa.
Repurchase agrecements ("repos”) are written agreements entered into
between dealers or banks, on the one hand, and investora, on the
other, wharcby the former sell to the investors securities of third
parties, consisting usually of government obligations ot cerlifi-
catcs of deposit, and promise to buy them back within a stated
period of time at a premium. There are two basic types of repos:
wholesale repos and retail repos. See Note, Lifting thes Cloud of
Uncertainly Over the Repos _Market: charactetizution of Repos as
Separate Purchascs and Sales of Securities, 37 Vand L, Rev. 401,
303<407 (1964). The former are typlcally -short-term contracts to
sell and repurchase large-denomination government seccurities.
These repos are entered into by the Federal R=serve to carry out
monetary policies or by government securities dealers to acquire

* This i5 not to say, however, that the Division may not consider
the IRRC {indings. The IRRC publication may be used as source
material and as a guide but the final determinations as to which
companies are engaged in business in South Africa should always be
made by the Division.

.

short term funds. 1d. at 405. Retail tepos are usually longer
term contracts to sell government securities or certificates of
deposit and are upually entered into by depository institutions.
ibid. Wholesale repos are sold to sophisticated investors, whereas
retail repos are often mass-marketed to smaller investors having
varying levels of sophistication and expertise.  1Ibid.

While repos certainly represent contractual obligations
of the dealer or bank, we do not read the phrase "... or other
obligations,™ to mean any contractual or lcgal obligation of a
party with whom the Division may deal. The legislation specifical-
ly bars investments by the Divisfon, not any and all contracts
entered into by it with companies doing business in South Africa.
tndeed, on signing the bill, Governor Kean recommencted that execu-
tive action now be considered restricting state contracts with
vendors that engage in business in South Africa, making it clear
that he did not intend it to encompass such normal contractual
obligations between the State and outside parties. It is also an
axjom of statutory construction that in the construction of a
gtatute in which special language is followed by general language,
the special language 1s, under the doctrine of cjusdem generis,
definitive of the general language, and the general words are not
to be construed in their widest sense, but are imeant to apply only
to things of the sgme generel Xind of class av those specifically
mentioned. Atluntic City Transportation Co. v _Walsh, 6 MN.J.
Super. 262 (App. Div. 1950). Thus, the phrase, "or other obliga-
tion," must be read to apply only to the same general kind of class
as those .Pecifically mentioned, i.e. stocks and securities. It
refers te "bonds", "notes" and other instruments designed and used
to raise capitel fov a corporation.

The term "securities,™ a generic class of which the ternm
"stocks," 1s itself a species, 1s generally defined as any finan-
cial scheme involving an investment of money by a party in a common
enterprise, with the profits to come solely from the efforts of
others. 69 Am., Jur. 2d, Securities Regulatfon, S17 (1973). Since
the United States Securities and Exchange Commission (SEC) is
charged with the duty of enforcing and administering the federal
securities laws, it 18 appropriate in this context to defer to that
agency'sa judgment as to whether & particular transaction or device
constitutes a security or similar-type of investment vehicle, given
the absence of any definition in the divestiture law. In this
regard, it is noted that SEC has issued a policy statement wherein
it has determined that wholesale repos are not in themselves secur-
ities osubject to “he registration requirements of the federal
gecurities laws, but only represent instead a purchase and sale
transaction in respect to the underlying security. Note, supra, at
423, citing 46 Fed. Reg. 48,637 (1981). Similarly, in two no-
action letters issued by it, the SEC has implicitly determined to
treat retail repos as purchases and sales of the underlying securi-
ties and not as the securities themselves. ]bid, citing 46 Eéd.
Reg. 48,637 (1981). Our roview of the casae 1awq\ t'he field has




revealed no subsequent judiciel decision invaiidating these inter-
pretations of repos by the SEC., You are advined that, unloss the
SEC should rechavacterize repos as securities, or the federal
courts should construe them as osecurities, their purchase by the
Division would not be barred, provided the issuers of the under~
lying sccurities are not themselves angaged in business in South
Africa.t*

In a related question, you have also ansked whether the
Division may invest in an option or futures contract involving a
"markot baskot" of stocks solected from among the Standard and Poor
100 1ist of issuers. Suffice it to say that, to the extent the
basket contains the stocks of companies engaged in business in
South Africa'ox trading with the Government, 'tha investment would
be prohibjted.

In regard to banks, the prohibitury provision of the
legislation, provides that the Division may not invest pension and
anpulity monien in " ... any bank or f£financlal institution which
directly or through a subgsidiary has outstanding loans to the
Republic of South Africa or its inntrumentalities ..." The Divi-
sion has inquired as to whether it is prohibited from investing in
a bank that may have had an outstanding loan to the Republic of
South Africa at the time of enactment of tha legislation, but no
longer does. 1t also asks whether a company which was engaged in
business in South Africa at the time of enacfment, but ceased such
business there, is subject to the divestiture law.

To conclude that the prohibition would continue to apply,
regardless of futurc actions of a bank or com‘jany, would mean that,
once prohibited, an investment in a bank would remain prohibited.
The very purpose of the legislation, though, is to induce banks and
companies to withdraw from South Africa., 1€ a company is forever
barred from eligibility for investment, there would of course be no
inducement. The only reasonable conatruction of the legislation is
that, if a bank no longer has outstanding loans to the Republic of
South Africa or, if a company has ccasced ite busineans there, then
the Division may invest in its stocks, securities and other obliga-~
tions. Obviously, in such s case. ths purpose of the legislation
has been fulfilled.

In a related matter, you have pointed out that some banks
are trying to retire preexisting loans to the Republic of South

!

* Although we have found no SEC or judiéia]. ruling on this, it fol-
lows, by the same reasoning, that vendors which contract to deliver
securities of third parties to the Division presently, or for
future delivery, are only involved in the purchase and sale of the
underlying securities and are not themselves issuers of ‘"pecu-
rities" or "other obligations.” s
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Africa but, that, in some casos, it is impossible to rotire the
debt, short of writing it off. The question asked is whether the
Division is prohibited from inveating in such banks, despite their
good intentions. -Although disqualification of &such banka msy
arguably defeat an aspect of the legislative purpose inscfar as it
may encourage banks seecking investment of our pension monies to
write off tha dobt owed by the South African government, thereby
helping it, the language used here by the Legislature is plain and
unambiguous. Hence, no interpretative process is necessary, nor is
the legislativa wisdom in structuring a strict rule open to debate.
Accordingly, it muist be concluded that the intent of the Leqgisla-
ture was to imposa the dinqualification regardloss of the good
faith efforts of csrtain banks to alter lending practices as long
as loans to the government remain outstanding.

1t has baen nuggented that a conflict exists between two
clauses in the prohibitory provision of the legislation in respect
to banks, since thu provision specifically bars investmecnt in banka
having outatanding loann to the Republic of South Africa, and aleo
bars investment in any company engaged in busainess with or in the
Republic of South Africa. The question thal aviscs io whether a
bank that does not have outstanding loans to the Republic of South
Africa, but has a branch office in South Africa from which loans
are made to South African companies -- and, hence, i8s cngaged in
business there~-in subject to this law. In our view, no such
irreconcilable conflict exists. As in the case of non-bank com-
mercial enterprisos, a two part test exists. Those which merely
trade their products in South Africa without being cngaged in
business there directly or through subsidiaries, affiliates or
intermediates are outside the reach of the statute. Irrespective
of whether they have a presence within South Africa, those doing
business with or trading with the South African government triggers
the divestiture act's provisions and its attendant disabilities.
The sama is true with respect to banks. That is the general statu-
tory scheme, and while arguably there may have been no need to
include the specific bank investment clause at all -- since banks
making loans to the government of South Africa are doing business
with it within any reasonable definition of that phrase, and so
would be subsumec in the broader prohibition -- the fact that it
was 80 included does not warrant the inference that the Legislature
meant to otherwive relleve banks of the divestiture act's reach.
Indeed, it would be anomalous to suggest that the Legislature
intended to draw a distinction between banks having outstanding
loans with the Republic of South Africa, and those doing business

"in that country, prohibiting investment in the formar, but allowing

investment in the latter. Given the brcadth of the lcgislative
object -~ to encourage retreat by companies esscatial to the econ-
omy of South Africa and thus encourage it to alter its ways -~
exemption of banks, save where they loancd monies directly to thc
South African government, would deprive the statute of much of itsn
cconomic threat. Consequently, {nvestment in banks engaged in
business in South Africa, (as defined infra), @15 prohibited, as
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well as investment in banks which have loans outstanding with the
government of that country.

A further question presented in respect the prohibitory
provision is whether it applies to assets of the Supplemental
Annuity Collective Trust, established pursuant to N.J.S.A. 52:18A-
107, et scq. State employees are authorized to supplement their
state retirement benefits under the pension system by making addi-
tional or rupplemental payments out of salary deductions into a
trust called the Supplemental Annuity Collective Trust., N.J.S.A.
52:18A-113.1. The Trust is administered by a council, the Council
of Trust, comprised of the State Treasurer, the Commissioher of
Banking, and the State Budget Director. N.J.S5.A. 52:18A~111. At
the election of the worker, his or her contributions may be placed
in either a Variable Division Account or a Fixed Division Account.
N.J.S.A. 52:18A-116, 119. Monies in the former account are to be
invested In common stocks and securities, listed on a securities
exchange in the United Stateg, N.J.S.A. 52:18A-115, while monies in
the Fixed Division account are to be invested 1in fixed-income
securities that atre legal investments for life insurance companies.
N.J.S.A. 52:18A-118. Upon retirement, a worker will get supple-
mental retirement benefits in the form of a 1life annuity or of a
cash payment, In lieu thercof, based solely on the contributions
made by him and the income earned therron from the investments,
M.J.S.A. 52:18h-117. Unlike the regular pension systemsa, the
supplemental annuity program is not a defined benefit plan -~ the
worker is not cntitled to a fixed retirement account -~ and,
consequently, the State has no obligation to fund the Trust.

The law, by its terms, applies to " ... any pension or
annuity fund under the jurisdiction of the Divieion of Invest-
ment ,.." While the Supplemental Annuity Coliective Trust is an
annuity fund in a generic sense, the ismue is whether it is an
annuity fund under the jurisdiction of the Division of Investment.
By statute, the Division is charged with responsibility for the
investment of all monies belonginy to the six state-administered
retirement systems, e.q., the Public Employce's Retirement System,
plus monies in or belonging to the 1837 Surplus Revenue fund and
the Trustees for the Support of Public Schools fund, N.J.S.A.
52:18A-88.1. No such specific charge is madae to the Division to
invest or manage the funds in the Trust. llowever, by understanding
with the Council, i.e., an {inter-agency agreement, the Divigion
invests the money in the Trust, N

The question, therefore, 1s whether this difference in
the source of legnl responsibility for investment should remove the
trust assets from the ambit of the divestiture legislation. The
use of the word "jurisdiction™ by the legislature does not provide
a clear answer, since, as used in this context, the word is ambigu-
ous, Jurisdiction genzrally and mont commonly refers to the power
of a court to hear or decide a judicial controversy. But it 1is
reasonable to conciude that the Legislature here meant to use the
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word in the sense of an agency's having the administrative respon-
sibility over a certain matter within the province of the Executive
Branch, as where the Division of Taxation has the power to collect
state taxes. The Division certainly has such responsibility here.
It matters not that the source of the responsibility is by way of
voluntary undertaking, rather than legislative mandate. Nor does
it matter that the Council could oust the Division of its "juris-
diction" by opting to handle the investment of the trust's assets
itself or though another agent. In sum, there is no question that
the Trust is an annruity fund under the jurisdiction of the Divi-
sion, and that, notwithstanding the lack of state contributions, it
is an integral part of. the Stace’'s overall retirement program.
Hence, the provisicn of the statute applies to trust assets pro-
vided their investitent remains within the responsibility of the
Division.

Any doubt as to the validity of this conclusion is dis-
cipated by the legislstive history. During the legislative pro-
cess, details concerning all the funds being managed by the Divi-
sion were szubmitted to the Legislature -- the fiscal note to
Al309 -~ and the trust assets were included. Presumably, there-
fore, the Legislature was aware that the Division invests the
monies in the Trust and that the assets of the trust were thought
encompassed within the ambit of the bill. Therefore, it is reason-
able to conclude that if the Legislature had wanted to exclude the
monies in the Trust from the scope of the divestiture law, it would
have so provided. :in this regard, during the legislative hearings
concern was expressed by the drafters of the law that continued
investment by the Division in companies engaged in business in
South Africa would he morally repugnant to members of the retire-
ment system whose contributions were the source of the investment
monies, (Comments of Assembly Spesker Karcher at July 10, 1985
Hearing, supra, at 5). This concern, which prompted the legisla-
tion, applies with equal force to those members of the retirement
system who have closen to supplement thelr retirement incomes
through contributions into the Trust. For these reasons, you are
advised that the divestiture law applies to assets in the Trust, so
long as the Division remains responsible for their investment.

You also have inguired as to the applicability of the
divestiture law to monies invested by the Division from the Defer-
red Compensation Fund. Suffice it to say here that that Fund,
established pursuant to N.J.S.A. 52:18A-163, et seq., is not part
of the State's pension system, but is simply a fund established by
law, consistent with IRS requlations, to allow workera the oppor-
tunity to establish the eguivalent of individual rotirement ac-
counts in order to defer taxable income. Ag such, the Deferred
Compensation Fund i3 not subject to the divestiture law.
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Turning to the divestiture provislon of the statute,
Section 2 states in pertinent part that:

"... the Division of Investment shnll take

appropriate action to sell, redesm, divest or

withdraw any investment held in violation of

the provisions of this act. Nothing in this

act shall be construed to vequire the premature

or otherwise imprudent sale, redemption, divest-
ment or withdrawal of an investmen:, but such

sale, redemption, divestment or withdrawal

shall be complated not later than three years

following the effective date of this act.

1t has be¢n suggested that the required divaatiture within three
ycars might, in regard to certain of the Division's investments,
contravene the prudency requirement imposed on fiduciaries under
the New Jersey Prudent Investor Law, N.J.S.A. 3B:20-12 et acq.,
which establishes the so-called prudent inventor standard for New
- Jersey fiduciaries. By virtue of N.J.S.A. 52:18A-88.1, investment
of funds in the State-administered retirement systems by the Divi-
sion is subject to that prudency law. You are concerned because,
under the divestiture legislation, the Division 1is required to
dispose of certain low-interest bonds prior to their date of matur-
ity. You are advised, however, that since this section of the
statute imposes a divestiture requirement on the Division, it must
be considered to have modified the prudent investor standard.
Thus, even 1f divestiture might, in“other circumstances, be deemed
imprudent under the Prudent Investor Law, it.is nevertheless sanc-
tioned, and indced required. It is true of course that the di-
vestiture provlsion states that nothing thersin shall be deemed to
require a "premature or otherwise imprudent” divestment, but this
is plainly qualified by the controlling thrce year time limit for
divestment. The plain thrust of this proviusion ies that the Divi-
sion need not dispose of its South African-related portfolio im-
mediately, but should manage that portfolio so as to achieve di-
vestiture at a point within the three years where the lose to be
sustained is minimized. In any event, general prudency standards
are superceded by the three-year divestiture requirement, at least
insofar as it applies to the South African-related portfolio.

Quesations have also beon raised in respect to the timing
and substance of the periodic lists armd reports that the Division
must file with the Legislature rcgarding tho progress of divesti-
ture. The reporting provision of the law in Scction 3 directed
that, within 30 days of the law'e enactmeni, the Division had to
file with the Legislature a list of all investments held as of the
cffective date, " ... which are in violation of the provisions of
this act.” (the "initial 1ist"). This, vou have advised,’ the
Division has already done. The reporting provision also requires,
however, that:
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+.. Every three months therecafter, and until
all of these investments are sold, redecmed,
divested or withdrawn, the director shall file
with the 'Legislature a list of the remaining
investments, The director shall include with
the first such list, and with the lists to be
filed at six month intervals thereafter, a. a
report of tha progress which the division has
made sincs the previous report and since the
enactment of this act in implementing the
provigions of section 2 of this act, and b. an
analysis of the fiscal impact of the implemen-
tation of those provisions upon the total value
of and return on the investments affected,
taking all possible account of the 1nvcutment
decisions which would have been made had this
act not hocn enacted, and ifncluding an asseasg-
ment of any increase or decreasne, as the result
of the implementation of those provisions and

~hot as the result of market forces, in the
overall investment quality and degrce of risk
characteristic of the pension and- anmuity
funds' poertfolio.

You have asked whether the list of remaining investments,
next following the initial 1list, (the "sccond list"), should be
filed three months from the effective date of the act, i.e.
August 27, 1985, or, instead, thiree monthe from the date of filing
of the 1n1tial 1list. The reporting provision, as noted, impcses
the requirement that the initial 1list be filed within 30 days of
enactment and that the the fillng of the second list should occur
"every three months thcreafter.® It is clear from this sequence

- that the word, "thereafter, refers back to the [iling of the

initial 1list, not ‘the date of cnactment. Thus, the sccond list is
due to be filed 90 days from the date the initial list was filed.*

You have also asked when the first progress recport must
be filed. The above quoted provision states that the Direcctor is
to include the first progress report "with the first such list,”
without specifying whether the initial, or the second list, was
intended. Reforential and qualifying phrases in a statute refor
solely to the last antecedent where no contrary intention appears.
State v. Congdon, 76 N.J. Super. 493 (App. Div. 1962). Here, the
antecedent 10 the seccond list. It weitld also be illogical to
interpret the provision as requiring that a progiens report on
divestiture be included with the initial 1list, since ne meaninggful

* The initial 1list was filed September 26, 1985. Thercfore, the
second list is technically due to be filed Dacenber 26, 1985, but
sée text this page.

.
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progreas could realintically be achirved within only 30 days of
cnactment. You are, acvcerdiugly, advised that the first progress
report shall be due upon the £11ing of the second list,

This will also confirm our previous advice that the
filing of that list may be deferred a very brief period of time so
as to cnable the Division to include in its progress report the
most up-to-date financial information. The Diviasion's records as
to the value of its portfolio and other information is based in
part on the most current quarterly financial reports filed by
corporate iusukrs, .Since the initial list was filed September 26,
1985, techknically, the second list is due December 26, 1985, but
that would mean that the most recent quarterly reports would have
been dated September 30, 1985, wherens, if *he Division deferred
fiting a brief time, {ts progress report world include the most
recent data deriving from the December 31, 1985 quarterly reports.
Such defernent would be a one-time matter only, since the progress
reports would be synchronized thereafter with che most recent gquar-
terly reports,

A primary purpose of the periodic progress report provi-
sion is to enable the Legislature to periodicslly assess the wisdom
of the legislatiorn in li¢ht of predictions made by the Chairman of
the State Investmeant Council and others at the legislative hearings
that divestiture would result in substantial losses to the pension
funds. That purpose would be more adequately fulfilled 1f those
repotts included the most recent financial information available.
Accordingly, a brief, ‘one-time only, filing de)ay would not contra-
vene the legislation. .

Finally, you have conveyed to us the concern of some
members of the State Investment Council that he constitutionality
of divestiture law might at some point be challenged in Court and
that, if the challenge were proven meritocious, the members of the
Council might be subjected to personal liabili:ty or surcharged for
imprudent investment decisions. Because thetre is the distinct
possibility that the legislation might in fact be challenged, it
would be inappropriate for us to comment at this time on the con-
stitutionality of thes law, except to note that, under sattled
principles of constitutional law and statutory construction, this
legislation {s presumnd to be conatitutional. That being the case,
it follows that to the extent the members of the Council or the
Director of the Division complied with the dictates of that law,
they would be acting within the scope of their duties and, accord~
ingly, would, without question, be entitled 'to thn full protection
of the HNew Jerney Tort Claims Act, N.J.S.A. 59:1-1 et neq., in-
cluding fta immunity provicions as well as to full i{ndemnification

and representation by the State for any claims arising from auch-

actions.
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In summarv, based upon an interpratation of the statutory
language, a review of legislative history and an awareness of tha
social purposes for which the divestiture legislation was enacted,
you are advised of the following msjor conclusions: The prohlbl-
tion on investment by the Division of Investmant in stocks, securi-
ties and obligatioas of any company engaged in business in the
Republic of South Africa means uny company conducting ongoing
business activities in that country and maintaining a pnysical
presence through the operation of offices, plants, factories, snd
similar premises and would not include trading transactions by a
company with entities in that country. The prohibitory language of
the statute would encompass corporations whose intermediaries,
subsidiaries and c«ff{liated companies over vhich a corporation
maintains efféctive control engage in business in or with the

‘Republic of South Africa. The legislation applies to inventmente

made by the New Jersey Cash Management Fund to the :oxtent state
pension and annuity tunde continue to own shares therein. Thers 1o
no ban on the Division of Investment entering tnto repurchase
agreements with dealers and banks doling business in South Africa
provided the issuers of the underlying securitiss are not them-
selves engaged in businass in South Africa.. The prohibitory provi-
sions of the lagislation would not preclude investment in a banking
institution which ietired &n outstanding loan to the Republic of
South Africa but weuld apply to such a banking institution where
the loan has not yet been retired. The terms of the act also apply
to prohibit investaments 1n bsnking institutions which engage in
business in South 2frick in the nmame manney a8 & nonbunking insti-
tution, as well as prohibiting investmant in any banking institu-
tion making loans directly to thes government of the Republic of
South Africa. The »rohibitory provision of the act applies to
assetz of the New .Jersey Supplemental Annuity Collective Trust
becauss the Trust is an annuity fund under the jurudiction of the
Pivision of Investment and subject to the scate's overall retire-
ment program but would not apply to monies invested from the
state's Daferred Compensation Fund. Finally, insofar as the pro-
cedural requirehents of ths act relative to reporting requirements
of the Division of Xnvestment are concerned, you ars advised that a
list of the Division's investments following the initial list filed
with the legislatu:ra should be filed 90 days from the date the
inltill 1list was filed. Further, a progress rzport on the Divi-
sion's activities regarding divestiture should be filed with the
legislature together with the filing of the second liat of invest-
ments; but the secord list of investments may be daferred a brief
period of time to enable the Division to include up to date infor-
mation in its progress report. ’

Very truly yours,

/th 9 <‘.,-_ nv Iw\.c-’“

e
IRWIN I. KIMMELMAN
Attornsy General
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