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[SECOND OFFICIAL COpy REPRINT] 

SENATE, No. 2314 

STATE OF NEW JERSEY
 

INTHODUCED OCTOBEH 18, 1984 

By Senator ORECHIO 

Referred to Committee on Energy and Environment 

AN ACT concerning long-term contracts between local government 

units and private firms for the provision of water supply "'facili

ties'" and water *[(luality treatIllentl~ '"S1tpply'" services, estab

lishing a procedure for the negotiating, awarding, and review 

of these contracts, amending P. L. 1971, c. 198, and supplement

ing Title 58 of the Revised Statutes. 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. (New section) This act shall he lmovyn and may be cited as 

2 the "New Jersey "'Vater Supply **[and 'Water Quality Treat

3 ment]** Privatization Act." 

1 2. (New section) The Legislaturc finds that the construction, 

2 rehabilitation, operation, and maintenance of modern and efficient 

3 U[water supply and]** water filtration **[and treatment]*'" 

4 facilities are essential to protecting and improving the State's water 

5 quality; f' *[that in addition to protecting and improving water 

6 quality, adequate water supply and watcr filtration and treatment 

7 facilities are essential to maintaining the public health, safety, and 

~ welfare ;]** that many of the water filtration U[and treatment]*'" 

9 systems in New Jersey must be replaced or upgraded if an inexora

10 ble decline in water quality is to be avoided during the coming de

II cades; that the citizens of this State, in recognition of the crucial 

12 role the construction of new and the upgrading of existing water 

13 supply facilities play in maintaining and augmenting the natural 

14 water resources of the State, and with an understanding that the 

15 cost of financing and constructing these systems is beyond the limit

16 ed financial resource capabilities of local governments and authori-
EXPLANATION-Malter enclosed in bold·faced bl'ackets [thus] in the above hill 

is not enacted and is intended to be omitted in the law. 
Malter printed in italics thus is new matter. 

Maller enclosed ill asterisks or stars has heen adopted as follows: 
*-Senate committee amendments adopted November 19, 1981. 

* ·-Assembly amendments adopted December 6, 1984, 
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17 ties and must be borne by the bonding authority of the State and 

18 repaid, in part, through a system of water supply user charges, ap

19 proved the enactment of the "Water Supply Bond Act of 1981" 

20 (P. L. 1981,c. 261) ; that the water filtration **[and treatment]U 

21 needs of the State are so great that the limited funds allocated for 

22 **[these purposes from this bond issue]** **this purpose from the 

23 "Water Supply F~tnd" established by that 1981 bond act** are 

24 insufficient; that given this inadequate present level of State 

25 funding, alternative methods of financing the constructionU[, 

26 operation, and]U **of new or the'H' rehabilitation of **antiquated 

27 or- inadequate existing** water filtration **[and treatment]U 

28 systems must be developed and encouraged; that one alternative 

29 method of financing these necessary facilties available to local 

30 government units consist of contracting with private-sector firms 

31 for the financing, construction and operation of these systems; and 

32 that for some local government units, contracting for the provision 

33 of *[potable water at adequate volume and llressure]* *water 

34 supply services"', if done in such a way as to protect the interests 

35 of water users and to conform with environmentally sound water 

36 quality standards ,will constitute an appropriate method of securing 

37 these needed water filtration **[and treatment]'* systems. 

38 The Legislature therefore determines that it is in the public 

39 interest to establish a comprehensive procedure designed to au

40 thorize local government units to contract with private firms for 

41 the *construction of water filtration ,g[or treatment]** systems 

42 and the* provision of water supply *[and water filtration or 

43 treatment]* services. 

1 3. (New section) As used in this act: 

2 a. "Contracting unit" means a county, *district water s~tpply 

3 commission,* municipality, municipal or county utilities authority, 

4 municipal water district, joint meeting or any other political sub

5 division of the State authorized pursuant to law ~'to operate or 

6 maintain a p~tblic water supply system 01'* to construct, rehabili

6A tate, operate, or maintain water supply facilities *[and]* *or 

6B otherwise*' provide water for human consumption; 

7 b. "Department" means the Department of Environmental Pro-

S teetion; 

9 c. "Division" means the Division of Local Government Services 

10 in the Department of Community Affairs;
 

11 d. "Vendor" means any person flllancially, technically, and ad


12 ministratively capable of financing, planning, designing, construet


13 ing, operating, or maintaining, or allY comhination thereof, a water
 

14 filtration **[01' water treatment]U system, *[a]* water supply
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15~[system]* *facilities*, or of providing wa tel' *[filtration 01' 

16 treatment of water]* supply services to a local government unit 

17 under the terms of a contract awarded pursuant to the provisions 

17A of this act; 

18 e. "Water filtration **[01' treatment]"'" Rystem" means any 

19 equipment, plants, structures, machinery, allparatus, or land, or 

20 any combination thereof, acquired, used, constrl1cted, rehabilitated, 

21 or operated for the collection, impoundment, storage, improvement, 

22 filtration, or other treatment of drinking water for the purposes of 

23 purifying and enhancing water quality and insming its potability 

24 prior to the distribution of the drinking water in the general public 

25 for human consumption, including plants and works, and other per

26 sonal property allCI appurtenaECPs necessary for their use or op

27 eration; 

28 f. "Water supply facilities" means and refers to the real prop

29 erty and the plants, structures, intercollnections between existing 

30 water supply facilities, machinery and elluipment and other prop

31 erty, real, personal and mixed, acquired, constructed or operated, 

32 or to be acquired, constructed or operated, in 'whole or in part by 

33 or on behalf of a political subdivision of the State or any agency 

34 thereof, for the purpose of augmenting the natural water resources 

35 of the State and mall::ing available an increased supply of water 

3G for all uses, or of conserving existing water resources, and any 

37 and all appurtenances 118CeSSar~v, useful or convenient for the col

38 lecting, impounding, storing, improving', treating, filtering, conserv

39 ing or transmitting of water, and for the preservation and pro

40 tection of these resources and facilities and providing for the 

41 conservation and development of future water supply resources; 

42 g. "Water supply services" means services provided by a water 

43 supply facility. 

1 4. (New section) rl1lle provisiollS of any other law, or rules and 

2 regulations adopted pursuant thereto to the contrary notwithstand

3 ing, any contracting unit may enter into a COIl tract for a period 

4 not to exceed 40 years, wi tll a vendor for the fmancing, designing, 

5 construction, operation, or maintenance, or any combination thereof, 

6 of a water supply facility, including a water filtration *'''[01' treat

7 ment]*':' system, or for water supply RnlTices. pursuant to the 

8 provisions of this act. 

1 5. (New section) A contracting unit which intends to enter into 

2 a contract with a private vendor for the provision of water supply 

3 services pursuant to the provisions of this act shall notify, at least 

4 60 days prior to issuing a request for qualifications from interested 

5 vendors pursuant to section 6 of this act, the division, the depart
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6 ment, the Board of Public Utilities, and the Department of the 

7 Public Advocate of its intention, and shall publish notice of its 

8 intention in at least one newspaper of general circulation in the 

9 jurisdiction which would 11e served under the terms of the proposed 

10 contract. 

1 6. (New section) Upon submitting the notices of intent pursuant 

2 to section 5 of this act, a contracting unit may issue a request for 

3 qualifications of vendors interested in entering into a contract with 

4 the contracting unit for the IJrovision of water supply services. 

5 The request for qualifications shall include a general description 

6 of the water supply senices required hy the contracting unit, the 

7 minimum acceptable qualifications to be possessed by a vendor 

8 proposing to enter into a contrad for the provisions of these ser

9 vices, and the date by which vendors must submit their qualifica

10 tions. In addition to all other factors bearing on qualifications, 

11 the contracting unit shall consider the reputation and experience 

12 of the vendor, and may consider information which might result 

13 in debarment or suspension of a vendor if the vendor has been 

14 debarred or suspended by a State agency. The request for quali

15 fications shall be published ill at least one appropriate professional 

16 or trade journal, and in at least one llewspaper of general circu

17 lation in the jurisdiction which would be served under the terms 

18 of the proposed contract. 

1 7. (New section) After reviewing the qualifications submitted by 

2 vendors pursuant to section G of this act, a contracting UJlit shall 

3 establish a list of all vendors responding to the request for qualifi

4 cations, and shall designate the vendor or vendors which the con

5 tracting unit as determined to be qualified to provide the water 

6 supply services described in the request for qualifications. This 

7 list shall include a statement setting forth the criteria applied by 

8 the contracting unit in selecting qualified vendors, and shall be 

9 published in the same puhlications in \vhich the requests for quali

10 fications were published pursuant to section 6 of this act. 

1 8. (New section) Upon selecting the qualified vendors pursuant 

2 to section 7 of this act, a contracting unit shall transmit a request 

3 for proposals to the qualified veHdors, which shall include a de

4 tailed description of the water supply facility and services required, 

5 the format and procedure to be followed in submitting proposals, 

6 the specific information which the vendor must provide in the pro

7 posal, a statement setting forth the relative importance of factors, 

8 including cost, which the contracting unit will consider in evaluat

9 ing a proposal submitted by a qualified vendor, and any other 



10 information which the COllLl'aeting' unit deems appropriate. '1'he 

11 request for proposals shaH include the date alld time of day by 

12 which, and the place at which, the proposals shall be submitted 

13 to the contracting unit. The cOIJtracting ullit lllay extend the dead

14 line for submission of proposals, but this extension shall apply to 

15 all qualified venuors, who shall be provided with simultaneous 

16 written notificatioll oJ this extension. 

1 9. (New section) A contracting unit shall review proposals sub

2 mitted by vendors pursuant to section 8 of this act in such a manner 

3 as to avoid disclosure of the eodents of allY proposal to vendors 

4: submitting competing proposals. H IJrovided for iii the rC'luest for 

5 proposals, tIle contracting unit may cOllduct discussions with 

G qualified vendors who hanl :mbltlit~ed proposals for the purpose 

7 of clarifying allY informatioll :mlnnitted ill the prolJosal, or assur

8 ing that the vendor fully understood and responded to the require

9 ments set forth in the request for proposals. If, as a result of these 

10 discussions, the contracting unit decides to revise the request for 

11 proposals, it shall immediately notify in writing each qualified 

12 vendor which bas submitted a proposal of any such revision or 

13 revisions to the request for IJroposals. In the event of any revision 

14 to the requests for prolJosals, a qualified vendor shall be permitted 

15 to submit revisions to its proposa1. 

1 10. (New section) After revlwvnng the proposals submitted by 

2 qualified vendors pursuant to section 9 of this act, a contracting 

3 unit shall designate in writing the selected vendor or vendors. This 

4 designation shall include a list of the qualified vendors submitting 

5 proposals, the basis Oll which the selected vendor or vendors was 

6 chosen, and a finding tlmt the proposal submitted by the selected 

7 vendor or vendors cOIistitutes the proposal most advantageous to 

8 the jurisdiction to be served under the terms of the proposal, based 

~) upon the evaluation factors included ill the request for proposals. 

10 This designation shall be published in at least one newspaper ill 

11 general circulation in the jurisdiction to be served under the terms 

12 of the proposal. 

1 11. (New section) Upon desigJlating the selected vendor or 

2 vendors pursuant to sectioll 10 of this act, a cOlltracting unit shall 

3 negotiate with the selected ,-ellelor or vendors a proposed contract, 

4 which shall include the accepted proposal and the provisions re

5 quired pursuant to section 15 of this act. Upon negotiating a pro

6 posed contract, the contracting unit shall make the proposed con

7 tract available to tbe public at its main offices, and shall transmit a 

8 copy of the proposed contract to the division, the department, the 
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9 Board of Public Utilities, and the Department of the Public Ad

10 vocate. 

1 12. (New section) a. A contracting unit shall conduct a public 

2 hearing or hearings on the charges, rates, or fees, or the formula for 

3 determining these charges, rates, or fees, and the other provisions 

4 contained in a proposed contract negotiated pursuant to section 11 

5 of this act. The contracting unit shall provide at least 90 days 

6 public notice of this public hearing to the Department of the Public 

7 Advocate, prospective consumers, alld other interested parties. 

8 This notice shall be published in at least one newspaper of general 

9 circulation in the jurisdiction to be served under the terms of the 

10 proposed contract. Within 45 days aiter giving notice of the public 

n hearing, the contracting unit shall hold a meeting with prospective 

12 consumers and other interested parties to explain the terms and 

13 conditions of the proposed contract, and to receive written ques

14 tions which will be part of the record of the public hearing. At the 

15 public hearing, the selected vendor or vendors shall be present, and 

16 the contracting unit shall have the burden to ans·wer the questions 

17 received at the meeting, and to show that the proposed contract 

18 complies with the provisions of section 15 of this act, and that it 

19 constitutes the best means of securing the required water supply 

20 services among available alternatives. The contracting unit shall 

21 provide that a verbatim record be kept of the public hearing, and 

22 that a written transcript of this record be printed and made avail

23 able to the public within 30 days of the close of the public hearing. 

24 After the public hearing the contracting unit and the vendor may 

25 agree to make changes to the proposed contract, and shall transmit 

26 the proposed contract, a copy of the printed transcript of the public 

27 hearing, and a statement summarizing the major issues raised at 

28 the public hearing and the response of the contracting unit to these 

29 issues, to the division, the department, the Board of Public Utilities, 

30 and the Department of the Public Advocate, and to all persons 

31 who attended the public hearing. 

32 b. If the Division of Rate Counsel in the Department of the Public 

33 Advocate represents the public interest at a public hearing or 

34 hearings conducted pursuant to this section, the Division of Rate 

35 Counsel shall be entitled to assess the vendor for costs incurred in 

36 this representation in the manner provided in section 20 of P. L. 

37 1974, c. 27 (C. 52:27E-19). The basis of the assessment shall be 

38 the prospective first year's revenue reali7,eu by the vendor from the 

39 provision of the water supply services pursuant to the terms of 

40 the proposed contract. 
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41 c. If a contract awarded pursuant to the provisions of this act is 

42 renegotiated, the contracting unit shall conduct a public hearing 

43 on the renegotiated contract pursuant to the provisions of this 

44 section. 

1 13. (New section) a. rl'he department, ,vithin 60 days of receipt 

2 of a proposed contract submitted to it by a contracting unit PUT

3 suant to section 12 of this act, shall approve or conditionally 

4 approve the proposed contract. If the department approves the 

5 proposed contract, it shall accompany its approval with a written 

6 finding that the proposed contract will meet appropriate environ

7 mental and water quality standards, and that it is consistent with 

8 the State primary drinking water regulations or requirements for 

9 the jurisdiction to be served under the term;,; of the proposed con

10 tract pursuant to the "Safe Drinking Water Act," P. L. 1977, c. 224 

11 (C. 58:12A-1 et seq.). 1£ the department conditionally approves 

12 a proposed contract, it shall state in writing the revisions which 

13 must be made to the proposed contract prior to receiving approval, 

14 and shall inform the contracting unit if the revisions to be made 

15 to the proposed contract warrant a public hearing. After revising 

16 the contract, the contracting unit may resubmit the proposed con

17 tract to the departmel\t for approval. 

18 b. The division, within 60 days of receipt of a proposed contract 

19 transmitted to it by a contracting unit pursuant to section 12 of 

20 this act, shall approve or conditionally approve the proposed con

21 tract. If the division approves the proposed contract, it shall 

22 accompany its approval with a written finding that the proposed 

23 contract complies with the provisions of section 15 of this act, and 

24 that the proposed contract is compatible with the fiscal and financial 

25 capabilities of the contracting unit. Jf the division conditionally 

26 approves the proposed contract, it shall state in writing the revi

27 sions which must be made to the proposed contract prior to receiv

28 ing approval, and shall inform the contracting unit if the revisions 

29 to be made to the proposed contract warrant a public hearing. 

3D After revising the proposed contract, the contracting unit may 

:n resubmit the proposed contract to the division for approval. 

32 c. *[The]* *If the contracting unit is subject to the jurisdiction 

33 of the* Board of Public Utilities, *the board* within 60 days of 

34 receipt of a proposed contract submitted to it by a contracting unit 

35 pursuant to section 12 of this act, shall approve or conditionally 

36 approve the proposed contract if the board fimJs the proposed con

37 tract to be in the public interest. If the Board of Public Utilities 

38 *[disapproves]* "'conditionally aPrJrm;es* the proposed contract 
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39 because the contract is not in the public interest, the board shall 

40 notify the contracting unit in writing of the changes needed in the 

41 proposed contract in order for it to be in the public interest, and 

42 and shall inform the contracting unit if the revisions to be made 

43 warrant a public hearing. After revising the proposed contract, 

43A the contracting unit may resubmit the proposed contract to the 

43B board for approval. 

44 In reviewing and approving the proposed contract, the Board 

45 of Public Utilities shall not determine a rate base for, or otherwise 

46 regulate the tariffs or return of, the proposed water supply facility 

47 or the provision of water supply services. The board shall not, 

48 thereafter, conduct any further review' of the contract. 

49 d. Notwithstanding the provisiolls of subsection c. of this sec

50 tion, all parties to any proposed contract may request the *[board]* 

51 if< Board of Public Util'it'ies* to determille a rate base for the pro

52 posed water supply facility or the provision of water supply ser

53 vices, in which case the board may make that determination and 

54 the terms of any proposed contrad so approved shall *[remain]* 

55 *be* subject to the continuing jurisdiction of the board. 

1 14. (New section) A contracting unit lIlay award a contract 

2 negotiated pursuant to the provisions of this act to a vendor only 

3 after the department, the Board of Public Utilities, and the division 

4 have approved the proposed contract pursuant to section 13 of this 

5 act. 

1 15. (New section) Any contract for the provision of water supply 

2 services negotiated and awarded to a vendor by a contracting unit 

3 pursuant to this act, or the "Local Public Contracts Law," P. L. 

4 1971, c. 198 (C. 40A:ll-1 et seq.), shall include, but shall not be 

5 limited to, provisions concerning: 

6 a. The allocation of the risks of financing and constructing a 

7 water supply facility including delays in completion of the construc

S tion of the system, construction and financing cos t overruns and 

9 increased costs resulting from change orders, construction changes 

10 required by revisions in applicable lawE, rules, or regulations, 

11 failure of tLe system to achieve its required operating performance 

12 or efficiency, changes in tax benefits, and the need for equity contri 

1:) butions in addition to those provided for in the contract; 

14 b. The allocation of the risks of operating and maintaining a 

15 water supply facility, including excessive or nonscheduled periods 

16 of inoperation or technical failure, exceSB labor and materials costs 

17 due to underestimation, changes in operating procedures required 

18 by revisions in applicable laws, rules, or regulations, changes in 
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19 the quantity 01' composition of water delivered for filtration or 

20 treatment, excessive operation or maintenance costs due to poor 

21 management, and increased costs of (listributlon of the water 

22 resulting from costs associated with filtration or treatment; 

23 c. The allocation of the risks associated with circumstances or 

24 occmrences beyond the control of the partios to the contract; 

23 d. The defaulting and termination of the contract; 

26 e. The periodic preparation by the venuoi' of an operating per

27 formance report and an audited balance statement of the water 

28 supply facility, which shall be submitted to the contracting unit, 

29 the department and the division; 

30 f. The intervals at which the contract shall be renegotiated; 

31 g. The employment of current employc;;s of the contracting unit 

32 whose positions or employment will be affected by the terms of the 

33 contract; and 

34 h. r:t'he formulas to be used to determine the charges, rates, or 

35 fees to be charged for the water supply services, and the metho

30 dology or methodologies used to develop these formulas. 

1 Hi. (New section) A contracting unit which has awarded a 

2 contract for the provision of water supply services to a vendor 

3 pursuant to this act or the "Local Public Contracts Law," P. L. 

4 1971, c. 198 (C. 40A :11-1 et seq.) may lease to the vendor, for a 

;) fail' market price, the property to be used as a site for a water 

(j supply facility, the provisions of any other laws or rules and regu

I lations adopted pursuant thereto to the contrary notwithstanding. 

1 17. (New section) Any contracting unit which, p!'ior to the 

2 effective date of this act, has issued a request for qualifications 

3 and a request for proposals from vendors for the provision of 

4 water supply services, or has initiated negotiations with a vendor 

5 for the provision of water supply services, may petition the 

6 department and the Board of Public Utilities for certification as 

, being substantially and materially in compliance with the provisions 

8 of this act, and, upon receiving this certification, may award a 

9 contract for the provision of water snpply services pursuant to the 

10 provisions of this act. 

1 18. (New section) The department, the Board of Public Utilities, 

2 and the division may adopt, pursuant to the "Administrative 

3 Procedure Act," P. L. 1968, c. 410 (C. 52:14B-1 et seq.), rules and 

4 regulations necessary to carry out their respective responsibilities 

5 under this act. 

1 19. Section 15 of P. L. 1971, c. 198 (0. 40A :11-15) is amended 

2 to read as follows: 

3 15. Duration of certain contracts. All purchases, contracts or 
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4 agreements for the performing of work or the furnishing of 

materials, supplies or services shall be made for a period not to 

G exceed 12 consecutive months, except that contracts or agreements 

7 may be entered into for longer periods of time as follows: 

t) (1) Supplying of 

9 (a) Fuel for heating purposes, for any term not exceeding 

in the aggregate, two years; 

11 (b) Fuel or oil for use of airplanes, automobiles, motor 

12 vehicles or equipment for any term not exceeding in the aggre

13 gate, two years; 

14 (c) Thermal energy produced by a cogeneration facility, for 

use for heating or air conditioning or both, for any term not 

16 exceeding 20 years, when the contract is approved by the 

17 Board of Public Utilities. For the purposes of this paragraph, 

18 "cogeneration" means the simultaneous production III one 

19 facility of electric power and other forms of useful energy 

such as heating or process steam; 

21 (2) (Deleted by amendment; P. L. 1977, c. 53.) 

22 (3) The collection and disposal of garbage and refuse, for any 

23 terlll not exceeding in the aggregate, five years; 

24 (4) The recycling of solid waste, for any term not exceeding 25 

years, when such contract is in conformance with a solid waste 

26 management plan approved pursuant to P. L. 1970, c. 39 (C. 13 :lE-1 

27 et seq.), and with the approval of the Division of Local Government 

28 Services and the Department of Environmental Protection; 

29 (5) Data processing service, for any term of not more than three 

years; 

31 (6) Insurance, for any term of not more than three years; 

32 (7) Leasing or servicing of autolllobiles, motor vehicles, machin

33 ery and equipment of every nature and kind, for a period not to 

34 exceed three years; provided, however, such contracts shall be 

entered into only subject to and in accordance with the rules and 

36 regulations promulgated by the Director of the Division of Local 

37 Government Services of the Department of Community Affairs; 

38 (8) The supplying of any product or the rendering of any ser

39 vice by a telephone company which is subject to the jurisdiction of 

the Board of Public Utilities for a term not exceeding five years; 

41 (9) Any single project for the construction, reconstruction or 

42 rehabilitation of any public building, structure or facility, or any 

43 public works project, including the retention of the services of 

44 any architect or engineer in connection therewith, for the length 

of time authorized and necessary for the completion of the actual 

46 construction; 
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47 (10) The providing of food services for any term not exceeding 

M, three years; 

4~! (11) On-site inspections undertaken by prinlte agencies pur

50 suant to the" State Uniform Constructioll Code l'Let" (P. L. 1975, 

31 e. 217; C. 52 :27D-119 et seq.) for any tel'Jll of not lllore than three 

62 years; 

G3 (12) The performance of work or services or the furnishing of 

34 materials or supplies for the purpose of consen-ing energy in build

;J;) ing's owned by, or operations conduded l)y, tlIe contracting unit, 

5G the entire price of which to be established a~, a percentage of the 

S7 resultant savings in energy costs, for a tel'lll not to exceed 10 years; 

Sb provided, however, that such contracts shall be entered into only 

59 subject to and in accordance with rules and regulations promulgated 

(jO by the Department of Energy establishing a methodology for com

ol puting' energy cost savings; 

62 (13) The performance of work or services or the furnishing of 

63 materials or supplies for the purpose of elevator maintenance for 

64 any term not exceeding three years; 

65 (14) Leasing or servicing of electronic cOlllmunications equip

66 ment for a period not to exceed five years; provided, however, such 

67 contract shall be entered into only subject to and in accordance 

oS with the rules and regulations promulgated by the Director of the 

G9 Division of Local Government Services of the Department of Corn

70 munity Affairs; 

71 (15) Leasing of motor vehicles, machinery anJ other equipment 

72 primarily usecl to fight fires, for a term not to exceed seven years, 

73 when the contract includes an option to purchase, subject to and in 

74 accordance with rules and regulations proJllulgated by the Director 

75 of the Division of Local Government Services of the Department 

7G of Comlllunity Affairs[.] ; 

77 (16) The pro~:ision of water supply sen;ices or the designin,q, 

78 financing, construction, operation, or m,a:ntcnance, or any combina

79 tion thereof, of a water supply facilit,lI, or an?! component part or 

80 pnrts thereof, inclllding a water filtration *,x'[or treat111ent]'a SJlS

81 tem, for a period not to exceed 10 years, when the contract for these 

82 services is approved bV the Division of Local Government Services 

83 in the Depar·tment of Community A/lairs, the Boar'd of Prtblic Utili

84 ties, and the Department of Environrnentnl Protection pursuant to 

85 P. L.198 ,c. (C. ) (now pending before the Legis

86 lature as ~';"[Senate Bill NoT'* H'the Assembly Committee Substi 

87 tute for Assembly Bill Nos. 2809 and 2813 of 1984**). For the 

88 purposes of this paragraph, "water Sllpp!,?/ services" means any 

89 service provided by a water SrtPIJly fncility,. "water /iltrrrtion **[01' 



12
 

90 treatment]*'*' system" means any equipment, plants, structures, 

91 machinery, apparatus, or land, or any c01nbination thereof, ac

92 quired, used, constructed, rehabilitated, or operated for the collec

H3 tion, impoundment, storage, improvem.ent, filtraNon, or other treat

94 ment of drinking water for the purposes of purifying and enhancing 

95 water quality and insuring its potability prior to the distribution of 

96 the drinking water to the general public for human consumption, 

97 including plants and works, and other personal property and appur

98 tenances necessary for their use or operation; and (( water supply 

99 facility" means and refers to the real property and the plants, struc

100 tures, interconnections between existing water supply facilities, 

101 1nachinery and equipment and other property, real, personal and 

102 '1nixed, acquired, constntcted or operated, or to be acquired, con

103 structed or operated, in whole or in part by or on behalf of a political 

104 subdivision of the State or any agency thereof, for the purpose of 

105 mtgmenting the natural water resources of the State and making 

106 available an increased supply of water for all uses, or of conserving 

107 existing water resOttrces, and any and all appurtenances necessary, 

108 useful or convenient for the collecting, impounding, storing, im

109 proving, treating, filtering, conserving or transmitting of water and 

110 for the preservation and protection of these reSOttrces and facilities 

110A and providing for the conservation and development of future 

110B water supply resources. 

111 All multi-year leuses and contracts entered into pursuant to this 

112 section 15, except contracts for the leasing or servicing of equip

113 ment supplied by a telephone company which is subject to the 

114 jurisdiction of the Board of Public Utilities, contracts for thermal 

115 energy authorized pursuant to [subsection] paragraph (1) above, 

116 construction contracts authorized pursuant to [subsection] para

117 graph (9) above, or contracts and agreements for the provision of 

118 work or the supplying of equipment to promote energy conservation 

119 authorized pursuant to [subsection] paragraph (12) above, or 

120 contracts for water supply services or for a water supply facility, 

121 or any component part or parts thereof, authorized pursuant to 

122 paragraph (16) above, shall contain a clause making them subject 

123 to the availability and appropriation annually of sufficient funds 

124 as may be required to meet the extended obligation, or contain an 

125 annual cancellation clause. 

126 The Division of Local Government Services shall adopt and 

127 promulgate rules and regulations concerning the methods of ac

128 counting for all contracts that do not coincide with the fiscal year. 

1 20. This act shall take effect immediately. 
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2. The local unit would then issue a request for qualifications from 

firms interested in contracting to provide the water supply services. 

The local unit would review all submitted qualifications, and would 

establish a list of qualified contractors based on iteria developed 

by the local unit, including the experience and re utation of the firm. 

3, Upon establishing a list of qualified cont actors, the local unit 

requests each qualified contractor to submit specific proposal, and, 

upon review of the submitted proposals, e local unit shall nego

tiate a proposed contract with the contr ctor submitting the pro

posal which the local unit determines t be the most advantageous. 

4. The cal unit conducts a pub c hearing on the proposed 

contract. contractor must be 13 esent at the meeting, and the 

Department 0 the Public Advoca is authorized to represent the 

public interest the meeting aI d may assess the contractor for 

the costs incurre in this rep' 'esentation. ':Che local unit shall 

provide that a trans ript of t e hearing be printed. 

5. After the hearin the ocal unit will transmit the proposed 

contract, a transcript he public hearing, and a statement 

discussing the issues rai at the public hearing and the local 

unit's response to these' ssu to the Department of Environmental 

Protection, the Board f Publ Utilities, and the Division of Local 

The de rtment will review the proposed 

contract for its env'ronmental co Itent, the board will review the 

proposed contract insure that it I in the public interest, and the 

division will revie the contract to in me that it comports with the 

financial and fisc I capabilities of the I cal unit. Each agency will 

have 60 days t approve or conditiona y approve the proposed 

contract. 

6. A local unit may award the contract the contractor only 

after receiving the approval of the departme , the board and the 

division. 

Because the contract will constitute the basis 0 which the cost 

of the waste supply service will be calculated, th bill provides 

that the contract shall include provisions concerning: 

1. The allocation of the risks of financing and const 'ucting the 

water supply facility. 

2. The allocation of the risks of operating and mainta ing a 

wate supply facility. 

3 The allocation of risks beyond the control of the local unit'\d 

th contractor. \ 
\ 

The defaulting and termination of the contract. ' 

The periodic preparation by the contractor of an operating 

performance report and audited balance statement. 
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6. The intervals at which the contract shall be renegotiated. 

7. The employment of current employees of the local unit which 

would be affected under the terms of the contract. 

S. The formulas to be used to determine the l'ates to be charged 

for the water supply services. 

The bill also provides that if a local government unit has started 

to negotiate a contract for water supply services prior to this bill '8 

effective date, or has issued a request for qualifications or proposals 

from interested contractors, it may petition the department and the 

board for certification as being substantially in compliance with this 

procedure set forth in this bill. If the department and the board so 

certifies a local unit, the local unit may award the contract pursuant 

to the provisions of this bill. 

51~/'I (l'If~
 



ASSEMBLY COMMITTEE SUBSTITUTE FOR 

ASSEMBLY, Nos. 2809 and 2813 

STATE OF NEW JERSEY
 

ADOPTED: NOVE:MBER 19, 1984 

By Assemblymen ADUBATO and FORTUNATO 

AN ACT concerning long-term contracts between local government 

units and private firms for the provision of water supply facili

ties and water supply services, establishing a procedure for the 

negotiating, awarding, and reveiw of these contracts, amending 

P. L. 1971, c. 198, and supplementing Title 58 of the Revised 

Statutes. 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. (New section) This act shall be known and may be citied as 

2 the "New Jersey Water Supply Privatization Act." 

1 2. (New section) The Legislature finds tllat the construction, 

2 rehabilitation, operation, and maintenance of modern and efficient 

3 water filteration facilities are essential to protecting and improving 

.J. the State's water quality; that many of the water filtration systems 

5 in New Jersey must be replaced or upgraded if an inexorable de

6 cline in water quality is to be avoided during the coming decades; 

7 that the citizens of this State, in recognition of the crucial role the 

8 construction of new and the upgrading of existing water supply 

9 facilities play in maintaining and augmenting the natural water 

10 resources of the State, and with an understanding that the cost of 

11 financing and constructing these systems is beyond the limited 

12 financial resource capabilities of local governments and authorities 

13 and must be borne by the bonding authority of the State and repaid, 

14 in part, through a system of water supply user charges, approved 

15 the enactment of the "Water Supply Bond Act of 1981" (P. L. 

16 1981, c. 261) ; that the water filtration needs of the State are so 

17 great that the limited funds allocated for this purpose from the 

EXPLANATION-Matter enclosed in bold.faced brackets [thus] in the above bill
 
is uot enacted aud is intended to be omitted in the Jaw.
 

Matter printed in italics thus is new matter.
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18 "Water Supply Fund" established by that 1981 bond act are in

19 sufficient; that given this inadequate present level of State funding, 

20 alternative methods of financing the construction of new or the 

21 rehabilitation of antiquated or inadequate existing water filtration 

22 systems must be developed and encouraged; that one alternative 

23 method of financing these necessary facilities available to local 

24 government units consists of contracting with private-sector firms 

25 for the financing, construction and operation of these systems; and 

26 that for some local government units, contracting for the provision 

27 of water supply services, if done in such a way as to protect the 

28 interests of water users and to conform with environmentally sound 

29 water quality standards, will constitute an appropriate method of 

30 securing these needed water filtration systems. 

31 The Legislature therefore determines that it IS m the public 

32 interest to establish a comprehensive procrdure designed to autho

33 rize local government units to contract \vitl1 private firms for the 

34 construction of water filtration systems and the provision of water 

35 supply services. 

1 3. (New section) As used in this act:
 

2. a." Contracting unit" means a county, district water supply
 

3 commission, municipality, municipal or county utilities authority,
 

4 municipal water district, joint meeting or any other political sub


5 division of the State authorized pursuant to law to operate or main


6 tain a public water supply system or to constmct, rehabilitate,
 

7 operate, or maintain water supply facilities or otherwise provide
 

8 water for human consumption;
 

9 b. "Department" means the Department of Environmental Pro

10 t6~tion;
 

11 c." Division" means the Division of Loral Government Services
 

12 in the Department of Community Affairs:
 

13 d. "Vendor" means any person financially, teclmically, and ad


14 ministratively capable of financing, planning, designing, construet


15	 ing, operating, or maintaining, or any combination thereof, a water 

16 filtration system, water supply facilities, or of providing water 

17 supply services to a local government unit under the terms of a 

it' contract awarded pursuant to the provisions of this act; 

19 e."Water filtration system" means any equipment, plants, 

20 structures, machinery, apparatus, or land, or any combination 

21 thereof, acquired, used, constructed, relmbilltated, or operated for 

22 the collection, impoundment, storage, improvement, filtration, 

23 sludge handling, or other treatment of drinking water for the 

24 purposes of purifying and enhancing water quality and insuring 

25 its potability prior to the distribution of the drinking water to the 
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26 general public for human consumption, including plants and works, 

27 and other personal property and appurtenances necessary for 

28 their use or operation; 

29 f." Water supply facilities" means aud refers to the real prop

30 erty and the plants, structures, interconnections between existing 

31 water supply facilities, machinery and equipment and other prop

32 erty, real, personal and mixed, acquired, constructed or operated, 

33 or to be acquired, constructed or operated, in whole or in part by 

34 or on behalf of a political subdivision of the State or any agency 

35 thereof, for the purpose of augmenting the natural water resources 

36 of the State and making available an increased supply of water 

37 for all uses, or of conserving existing water resources, and any and 

38 all appurtenances necessary, useful or convenient for the collecting, 

39 impounding, storing, improving, treating, filtering, conserving or 

40 transmitting of water, and for the pJ"eservation and protection of 

41 these resources and facilities and providing for the conservation 

42 and development of future water suppl~' resources; 

43 g." "Vater supply services" means services provided by a water 

44 supply facility. 

1 4. (New section) The prOV1S10118 of any other law, or the rules 

2 and regulations adopted pursuant thereto to the contrary not

3 withstanding, any contracting unit may enter into a contract, for a 

4 period not to exceed 40 years, with a vendor for the financing, 

5 designing, construction, operation, or mainteuance, or any com

6 bination thereof, of a water supply facility, including a water 

( filtration system, or for water supply services, pursuant to the 

8 provisious of this act. 

1 5. (New section) A contracting unit which intends to enter into 

2 a contract with a private vendor for the provision of water supply 

3 services pursuant to the provisions of this act shall notify, at least 

4: 60 days prior to issuing a request for qualifications from interested 

5 vendors pursuant to section 6 of this act, the division, the depart

6 ment, the Board of Public Utilities, and the Department of the 

7 Public Advocate of its intention, and shall publish notice of its 

8 intention in at least one newspaper of general circulation in the 

9 jurisdiction which would be served under the terms of the proposed 

10 contract. 

1 6. (New section) Upon submitting the notices of intent pursuant 

2 to section 5 of this act, a contracting unit may issue a request for 

3 qualifications of vendors interested in entering into a contract with 

4 the contracting unit for the provision of water supply services. 

5 The request for qualifications shall include a general description 

6 of the water supply services required by the contracting unit, the 
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7 minimum acceptable qualificntiol1s to be possessed by a vendor 

8 proposing to enter into a contract for the provisions of these 

9 services, and the date by which vendors must submit their quali

10 fications. In addition to all other factors bearing on qualifications, 

11 the contracting unit shall consider the reputation and experience 

12 of the vendor, and may consider information which might result 

13 in debarment or suspension of a vendor if the vendor has been 

14 debarred or suspended by a State agency. The request for quali

15 fications shall be published in at least one appropriate professional 

16 or trade journal, and in at least one newspaper of general circu~ 

17 lation in the jurisdiction which would be served under the terms 

18 of the proposed contract. 

1 7. (New section) After reviewing the qualifications submitted by 

2 vendors pursuant to section 6 of this act, a contracting unit shall 

3 establish a list of all vendors responding to the request for quali

4 fications, and shall designate the vendor or vendors which the 

5 contracting unit has determined to be qualified to provide the water 

6 supply services described in the request for qualifications. This list 

7 shall include a statement setting forth the criteria applied by the 

8 contracting unit in selecting qualified vendors, and shall be pub

9 lished in the same publications in which the requests for quali

10 fications were published pursuant to section 6 of this act. 

1 8. (New section) Upon selecting the qualified vendors pursuant 

2 to section 7 of this act, a contracting unit shall transmit a request 

3 for proposals to the qualified vendors, which shall include a de

4 tailed description of the water supply facility and services required, 

5 the format and procedure to be followed in submitting proposals, 

6 the specific information which the vendor must provide in the 

7 proposal, a statement setting forth the relative importance of 

8 factors, including cost, which the contracting unit will consider 

9 in evaluating a proposal submitted by a qualified vendor, and any 

10 other information which the contracting unit deems appropriate. 

11 The request for proposals shall include the date and time of day 

12 by which, and the place at which, the proposals shall be submitted 

13 to the contracting unit. The cOlltracting unit may extend the dead

14 line for submission of proposals, but this extension shall apply to 

15 all qualified vendors, who shall be provided with simultaneous 

16 written notification of this extension. 

1 9. (New section) A contracting unit shall review proposals sub

2 mitted by vendors pursuant to section 8 of this act in such a manner 

3 as to avoid disclosure of the contents of any proposal to vendors 

4 submitting competing proposals. If provided for in the request for 

5 proposals, the contracting unit may conduct discussions with 



6 qualified vendors who have subInitted proposals for the purpose 

7 of clarifying any information Rulnnitted in the IH'opoi'al, or assur

8 iug that the vendor fully understood and responded to the require

9 ments set forth in the request for proposals. II, as a result of these 

10 discussions, the contractillg unit decides to revise the request for 

11 proposals, it shall immediately notify ill writing each qualified 

12 vendor which has submitted a proposal of ary such revision or 

13 revisions to the request for prorosals. III the event of any revisioll 

14 in the requests for proposals, a qualified vendor shall he permitted 

15 to submit revisions to its proposal. 

1 10. (New section) After reviewing the proposals submitted by 

2 qualified vendors pursuant to section 9 of this act, a contracting unit 

3 shall designate in writing the selected vendor or vendors. This 

4 designation shall include a list of the qualified vendors submitting 

5 proposals, the basis on which the selected vendor or vendors was 

6 chosen, and a finding that the proposal submitted by the selected 

7 vendor or vendors constitutes the proposal most advantageous to 

8 the jurisdiction to be served under the terms of the proposal based 

9 upon the evaluation factors included in the request for proposals. 

10 This designation shall be published in at least one newspaper in 

11 general circulation in the jurisdiction to be served under the terms 

12 of the proposal. 

1 11. (New section) Upon designating the selected vendor or 

2 vendors pursuant to section 10 of this act, a contracting unit shall 

3 negotiate with the selected vendor or vendors a proposed contract, 

4 which shall include the accepted proposal and the provisions re

5 quired pursuant to section 15 of this act. Upon negotiating a pro

6 posed contract, the contracting unit shall make the proposed con

7 tract available to the public at its main offices, and shall transmit a 

8 copy of the proposed contract to the division, the department, the 

9 Board of Public Utilities, and the Department of the Public 

10 Advocate. 

1 12. (New section) a. A contracting unit shall conduct a public 

2 hearing or hearings on the charges, rates, or fees, or the formula for 

3 determining these charges, rates, or fees, and the other provisions 

4 contained in a proposed contract negotiated pursuant to section 11 

5 of this act. The contracting unit shall provide at least 90 days 

6 public notice of this public hearing to the Department of the Public 

7 Advocate, prospective consumers, and other interested parties. 

8 This notice shall be published in at least one newspaper of general 

9 circulation in the jurisdiction to be served under the terms of the 

10 proposed contract. Within 45 days after giving notice of the public 

11 hearing, the contracting unit shall hold a meeting with prospective 



12 consumers and other interested parties to explain the terms arid 

13 conditions of the proposed contract, and to receive written ques

14 tions which will be part of the record of the public hearing. At the 

15 public hearing, the selected vendor or vendors shall be present, and 

16 the contracting unit shall have the burden to answer the questions 

17 received at the meeting, and to show that the proposed contract 

18 complies with the provisions of section 15 of this act, and that it 

19 constitutes the best means of securing the required water supply 

20 services among available alternatives. The contracting unit shall 

21 provide that a verbatim record be kept of the public hearing, and 

22 that a written transcript of this record be printed and made avail

23 able to the public within ;:::0 days of the close of the public hearing. 

24 After the public hearing the contracting unit and the vendor may 

25 agree to make changes to the proposed contract, and shall transmit 

26 the proposed contract, a copy of the printed transcript of the public 

27 hearing, and a statement summarizing the major issues raised at 

28 the public hearing and the response of the contracting unit to these 

29 issues, to the division, the department, the Board of Public Utili

30 ties, and the Department of the Public Advocate, and to all persons 

31 who attended the public hearing. 

32 b. If the Division of Rate Counsel in the Department of the Public 

33 Advocate represents the public interest at a public hearing or 

34 hearings conducted pursuant to this section, the Division of Rate 

35 Counsel shall be entitled to assess the vendor for costs incurred in 

36 this representation in the manner provided in section 20 of P. L. 

37 1974, c. 27 (C. 52 :27E-19). The basis of the assessment shall be 

38 the prospective first year's revenue realized by the vendor from the 

39 provision of the water supply services pursuant to the terms of 

40 the proposed contract. 

41 c. If a contract awarded pursuant to the provisions of this act is 

42 renegotiated, the contracting unit shall conduct a public hearing 

43 on the renegotiated contract pursuant to the provisions of this 

44 section. 

1 13. (New section) a. The department, within 60 days of receipt 

2 of a proposed contract submitted to it by a contracting unit pur

3 suant to section 12 of this act, shall approve or conditionally 

4 approve the proposed contract. If the department approves the 

5 proposed contract, it shall accompany its approval with a written 

6 finding that the proposed contract will meet appropriate environ

7 mental and water quality standards, and that it is consistent with 

8 the State primary drinking water regulations or requirements for 

9 the jurisdiction to be served under the terms of the proposed con

10 tract pursuant to the "Safe Drinking Water Act," P. L. 1977, 
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11 c. 224 (C. 58:12A-1 et seq.). If the department conditionally 

12 approves a proposed contract, it shall state in writing the revisions 

1:3 which must be made to the proposed contract prior to receiving 

14 approval, and shall inform the contracting unit if the revisions to 

15 be made to the proposed contract warrant a public hearing. After 

16 revising the contract, the contracting unit may resubmit the pro

17 posed contract to the department for approval. 

18 b. The division, within 60 days of receipt of a proposed contract 

19 transmitted to it by a contracting unit pursuant to section 12 of 

20 this act, shall approve or conditionally approve the proposed con

21 tract. If the division approves the proposed contract, it shall 

22 accompany its approval with a written finding- that the proposed 

23 contract complies with the provisions of section 15 of this act, and 

24 that the proposed contract is compatible with the fiscal and financial 

25 capabilities of the contracting unit. If the division conditionally 

2G approves the proposed contract, it shall state in writing the revi

27 sions which must br~ made to the proposed contract prior to receiv

28 ing approval, and shall inform the contracting unit if the revisions 

29 to be made to the proposed contract warrant a public hearing. 

30 After revising the proposed contract, the contracting unit may 

31 resubmit the proposed contract to the division for approval. 

32 c. If the contracting unit is subject to the jurisdiction of the 

33 Board of Public Utilities, tle board, within 60 days of receipt of a 

34 proposed contract submitted to it by a contracting unit pursuant 

35 to section 12 of this act, shall approve or conditionally approve 

:36 the proposed contract if the board finds the proposed contract to 

37 be in the public interest. If the board conditionally approves the 

38 proposed contract because the contract is not in the public interest, 

39 the board shall notify the contracting unit in writing of the changes 

40 needed in the proposed contract in order for it to be in the public 

41 interest, and shall inform the contracting unit if the revisions to 

42 be made warrant a public hearing. After revising the proposed 

43 contract, the contracting unit may resubmit the proposed contract 

44 to the board for approval. 

45 In reviewing and approving the proposed contract, the Board 

46 of Public Utilities shall not determine a rate base for, or otherwise 

47 regulate the tariffs or return of, the proposed water supply facility 

48 or the provision of water supply services. The board shall not, 

49 thereafter, conduct any further review of the contract. 

50 d. Notwithstanding the provisions of subsection c. of this section, 

51 all parties to any proposed contract may request the Board of 

52 Public Utilities to determine a rate base for the proposed water 

53 supply facility or the provision of water supply services, in which 

54 case the board may make that determination and the terms of any 
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55 proposed contract so approved shall be subject to the continuing 

56 jurisdiction of the board. 

1 14. (New section) A contractiug unit may awards a contract
 

2 negotiated pursuant to the provisiollS of this act to a vendor only
 

3 after the department, the Board of Public Utilities, and the division
 

4 have approved the proposed contract pursuant to section 13 of
 

5 this act.
 

1 15. (New section) Any contract for the provision of water supply
 

2 services negotiated and awarded to a vendor by a contracting unit
 

3 pursuant to this act, or the "Local Public Contracts Law," P. L.
 

4 1971, c. 198 (C. 40A:ll-1 et seq.), shall include, but shall not be
 

5 limited to, provisions concerning:
 

6 a. The allocation of the risks of financing and constructing a
 

7 water supply facility including delays in completion of the construc


8 tion of the system, construction and financing cost overruns aDd
 

9 increased costs resulting from change orders, C011struction changes
 

10 required hy revisions in applicable laws, rule's, or regulations.
 

11 failure of the system to achieve its required operating performance
 

12 or efficiency, changes in tax benefits, and the need f0r equity eon


1:3 tributions in addition to those provided for in the contract:
 

H b. The allocation of the risks of operating and maintainiug a
 

15 water supply facility, induding excessive or nonscheduled period~,
 

16 of inoperation or technical failure, excess lahor and materials costs
 

17 due to underestimation, changes in operating procedures required
 

18 by revisions in applicable laws, rules, or regulations, changes in tlw
 

19 quantity or composition of water delivered for filtration or tr8at


20 lllent, excessive operation or maintenance costs due to poor manage


21 ment, and increased costs of distribution of the water resultillp;
 

22 from costs associated with filtration or treatment;
 

23 c. 'fhe allocation of the risks associated with circulllstances or
 

24 occurrences beyond the control of the parties to the contract;
 

25 d. The defaultillg" and termination of the contract;
 

26 e. The periodic preparation by the vendor of an operating per

27 formance report and an audited balance statement of the water
 

28 supply facility, which shall be submitted to the contracting unit. the
 

29 department and the division;
 

30 f. The intervals at which the contract shall be renegotiated;
 

31 g. The employment of current employees of the contracting unit
 

32 whose positions or employment will be affected by the terms of the
 

33 contract; and
 

34 h. The formulas to be used to determine the charges, rates, or
 

35 fees to be charged for the water supply services, and the method


36 ology or methodologies used to develop these formulas.
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1 16. (New section) A contracting unit which has awarded a 

2 contract for the provision of water supply services to a vendor 

3 pursuant to this act or the "Local Public Contracts Law," P. L. 

4 1971, c. 198 (0. 40A:1l-1 et seq.) may lease to the vendor, for a 

5 fair market price, the property to be used as a site for a water 

6 supply facility, the provisions of any other laws or rules and 

7 regulations adopted pursuant thereto to the contrar? notwith

8 standing. 

1 17. (New section) Any contracting unit which, prior to the effec

2 tive date of this act, has issued a request for qualifications and a 

3 request for proposals from vendors for the provision of water 

4 supply services, or has initiated negotiations with a vendor for the 

5 provision of water supply services, may petition the department 

6 and the Board of Public Utilities for certification as being 'sub

7 stantially and materially in compliance with the provisions of this 

8 act, and, upon receiving this certification, may award a contract 

9 for the provision of water supply services pursuant to the pro

10 visions of this act. 

1 18. (New section) 'fhe department, the Board of Public Utilities, 

2 and the division may adopt, pursuant to the"Administrative Pro

3 cedure Act," P. L. 1968, c. 410 (0. 52:14B-1 et seq.), rules and 

4 regulations necessary to carry out their respective responsibilities 

5 under this act. 

1 19. Section 15 of P. L. 1971, c. 198 (0. 40A :11-15) is amended to 

2 read as follows: 

:3 15. Duration of certain contracts. All purchases, contracts or 

4 agreements for the performing of work or the furnishing of ma

5 terials, supplies or services shall be made for a period not to exceed 

6 12 consecutive months, except that contracts or agreements may be 

7 entered into for longer periods of time as follows: 

R (1) Supplying of 

9 (a) Fuel for heating purposes, for any term not exceedil;g 

10 in the aggregate, two years; 

11 (b) Fuel or oil for use of airplanes, automohiles, motor 

12 vehicles or equipment for any term not exceeding in the aggre

13 gate, two years; 

14 (c) Thermal energy produced by a cogeneration facility, for 

15 use for heating or air conditioning or both, for any term llot 

16 exceeding 20 years, when the contract is approved by the 

17 Board of Public Utilities. For the purposes of this paragraph, 

18 "cogeneration" means the simultaneous production in one 

19 facility of electric power aHd other forms of useful energy 

20 such as heating or process steam; 
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21 (2) (Deleted by ameudlllent; P. L.1977, c. 53.) 

22 (3) The collection and disposal of garbage and refuse, for any 

23 term not exceeding in the aggregate, five years; 

24 (4) The recycling of solid waste, for any term not exceeding 25 

25 years, when such contract is in conformance with a solid waste 

26 management plan approved pursuant to P. L.1970, c. 39 (C.13 :IE-l 

27 et seq.), and with the approval of the Division of Local Government 

28 Services and the Department of I;Jnvironmental Protection; 

29 (5) Data processing service, for any term of not more than three 

30 years; 

31 (6) Insurance, for any term of not more than three years; 

32 (7) Leasing or servicing of automobiles, motor vehicles, ma

33 chillery and equipment of every nature and kind, for a period not to 

34 exceed three years; provided, however, such contracts shall be 

35 entered into only subject to and in accordance with the rules and 

36 regulations promulgated by the Director of the Division of Local 

37 Government Services of the Department of Community Affairs: 

38 (8) The snpplyinr; of any product or the rendering of an~v ser

39 vice by a telephOl!e company which is suhject to the ;jurisdiction of 

40 the Board of Public Dtilities for a term not exceeding five years; 

41 (9) AllY single project for the construction, reconstruction or 

42 rehabilitation of any public building, structure or facility, or any 

43 public worles project, including the retention of the services of 

44 any architect or engineer in connection therewith, for the length 

45 of time authorized and necessary for the cornpletion of the actual 

46 construction; 

47 (10) The providing of food services for any term not exceeding 

48 three year's; 

49 (11) On-site inspections undertaken by private agencres pur

50 suant to the "State Uniform Construction Code Act" (P. L. 1975, 

51 c. 217; C. 52 :27D-119 et seq.) for any term of not more than three 

52 years; 

53 (12) The performance of work or services or the furnishing of 

54 materials or supplies for the purpose of conserving energy in build

55 ings owned by, or operations conducted by, the contracting unit, 

56 the entire price of which to be established as a percentage of the 

;-)7 resultant savings in energy costs, for a term not to exceed 10 years; 

38 provided, however, that such contracts shall be entered into only 

59 subject to and in accordance with rules and regulations promulp;ated 

60 by the Department of Energy establishing a methodology for com

61 puting energy cost savings; 

(1 :1) '1'1", lWJ'i'onl)fliH'p of work or services or the furnishing of 
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63 materials or supplies for the purpose of elevator maintenance for 

64 any term not exceeding three years; 

65 (14) Leasing or servicing of electronic communications equip

66 ment for a period not to exceed five years; provided, however, such 

67 contract shall be entered into only subject to and in accordance 

68 with the rules and regulations promulgated by the Director of the 

69 Division of Local Govermuellt Services of the Department of Com

70 munity Affairs; 

71 (15) Leasing of motor vehicles, machinery and other equipment 

72 primarily used to fight fires, for a term not to exceed seven years, 

73 when the contract includes an option to purchase, subject to and in 

74 accordance ~with rules and regulations promulgated by the Director 

75 of the Division of Local Govel'llment Services of the Department of 

76 Community Affairs[.]; 

77 (16) The provision of wate,' supply sermces or the designing, 

78 financing, construction, operation, or lnaintenance, or any combina

79 tion thereof, of a water supply facility, or any component part or 

80 parts thereof, including a water filtration system, f01' a period not 

81 to exceed 40 years, when the contract for these services is approved 

82 by the Division of Local Gove'T'1tment Services in the Department of 

83 Community A/fain;, the Board of Public Utilities, and the Depart

84 ment of Environmental P,'otection p'ursuant to P. L. 198 .. , c. 

85 (C.. ) (now pending bef01"e the Legislature as the Assem

86 bly Committee Substitute for Assembly Bill Nos. 2809 and 2813 of 

87 1984). For the purposes of this paragraph, "water supply services" 

88 ,neans any service lJrovided by a water supply facility; "water 

89 filtration system" 1neans any equipment, plants, structures, ma

90 chinery, apparatus, or land, or any combination thereof, acquired, 

!)1 7tsed, constructed, rehabilitated, or operated for the collection, im

92 poundment, storage, improve,nent, filtration, or other treatment of 

93 drinki11g water for the lmrposes of p7trifying and enhancing water 

94 q'~wlity and insuring its potability prior to the distribution of the 

9;) drinking wate,' to the general public f01' human consumption, in

~)6 dud'iny plants and works, and other personal propeTty and appur

97 tenances necessary for their use or operation; and "water supply 

98 facility" means and refers to the real property and the plants, 

99 stTuctuTes, interconilections between existing water supply facil

100 dies, machinery and equipment and other property, real, personal 

101 and mixed, acquired, constructed or operated, or to be acqui,'ed, 

102 constructed or operated, in whole or in part by or on behalf of a 

103 political subdivision of the State or any agency the'reof, for the 

104 purpose of augmenting the natural water resources of the State 
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105 and making available an 'inc'teased s1lpply of water for all uses, or 

106 of conse'rving existing water reS01lrces, and any and all appur

107 tenances necessary, 1lseful or convenient for the collecting, im

108 pounding, storing, improving, treating, filtering, consermng or 

109 tmnsmitting of water, and for the preservation and protection of 

110 these res01trCes and facilities and providing for the conservation 

111 and development of fut1tre wate'l" supply resources. 

112 All multi-year leases and contracts entered into pursuant to this 

113 section 15, except contracts fOT the leasing or servicing of equip

114 ment supplied by a telephone company which is subject to the 

115 jurisdiction of the Board of Public Utilities, contracts for thermal 

116 energy authorized pursuant to [subsection] pamgmph (1) above, 

117 construction contracts authorized pursuant to [subsection] pam

118 graph (9) above, [or] contracts and agreements for the provision 

119 of work or the supplying of equipment to promote energy conserva

120 tion authorized pursuant to [subsection] paragraph (12) above, or 

121 contmets for water supply services or for a water s1lpply facility or 

122 any component part 01' parts thereof authorized purS1tant to pam

123 gmpk (16) above, shall cOlltain a clause makillg them subject to the 

124 availability and appropriation ammally of sufficiellt funds as may 

125 be required to meet the extended obligation, or contain an annual 

126 cancellation clause. 

127 rr'he Division of Local Government Services shall adopt and 

128 promulgate rules and regulations concerning the methods of ac

129 counting for all contracts that do not coincide with the fiscal year. 

1 20. This act shall take effect immediately. 

STATEMENT 

This bill establishes a procedure allowing local government units 

to enter into long-term service contracts (up to 40 years) with 

private firms for the designing, financing, construction, operation, 

or maintenance of water supply facilities. rrhis procedure would 

constitute an alternative to allY procedure now available. 

Under the procerlure set forth in this bill, a local government 

unit would negotiate and award a contract to a private firm for 

water supply services in the following manner: 

1. Upon deciding to enter into such a contract, the local uilit 

would file a notice of intent with the Department of Environmental 

Protection, the Board of Public Utilities, the Division of Local 

Government Services in the Department of Community Affairs, and 

the Department of the Public Advocate. This notice would also be 

published ill a local newspaper. 
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2. The local unit would then issue a request for qualifications 

from firms interested in contracting to provide the water supply 

services. The local unit would reveiw all submitted qualifications, 

and would establish a list of qualified contractors based on criteria 

developed by the local unit, including the experience and reputation 

of the firm. 

3. Upon establishing a list of qualified contractors, the local unit 

requests each qualified contractor to submit a specific proposal, and, 

upon review of the submitted proposals, the local unit shall nego

tiate a proposed contract with the contractor submitting the pro

posal which the local unit determines to be the most advantageous. 

4. The local unit conducts a public hearing on the proposed con

tract. The contractor must be present at the meeting, and the 

Department of the Public Advocate is authorized to represent th~~ 

public interest at the meeting and may assess the contractor for the 

costs incurred in this representation. 1'he local unit shall provide 

that a transcript of the hearing be printed. 

5. After the hearing, the local unit will transmit the proposed 

contract, a transcript of the puhlic hearing, and a statement dis

cussing the issues raised at the public hearing and the local unit's 

response to these issues to the Department of Environmental Pro

tection, the Board of Public Utilities, and the Division of Local 

Government Services. The department "rill review the proposed 

contract for its environmental content, the hoard will rm-iew the 

proposed contract to insure that it is in the public interest, and the 

division will reveiw the contract to insure that it comports with the 

financial and fiscal capahilities of the local unit. Each aW~l!cy will 

have 60 days to approve or conditionally approve the proposerl 

contract. 

6. A local unit may award the contract to the contractor only 

after receiving the approval of the department, the hoard Hllr} thE" 

division. 

Because the contract will constitute the basis on which the cost 

of the water supply service will he calculated, the hill 1'1'o\-idcs that 

the contract shall include provisions concerning: 

1. The allocation of the risks of financing and constructing the 

water supply facility. 

2. The allocation of the riskR of operating and maintaiuing a 

water supply facility. 

3. The allocation of risks beyond the control of the local unit and 

the contractor. 

4. The defaulting and termination of the contract. 
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5. The periodic preparation by the contractor of an operating 

performance report and audited balancp statement. 

6. The intervals at which the contract shall be renegotiated. 

7. The employment of current employees of the local unit y,hich 

would he affected under the terms of the contract. 

8. The formulas to be used to determine the rates to be charged 

for the water supply services. 

The bill also provides that if a local government unit has startE'd 

to negotiate a COIl tract for ",Yater supply servicps prior to this hill's 

effective date, or has issued a request for qualifications or pro

posals from interested contractors, it may petition the department 

and the board for certification as being substantially in compliancp 

with this procedure set forth in this bill. If the department amI the 

board so certifies a local unit, the local unit may award the contract 

pursuant to the provisions of this bill. 



ASSEMBLY, No. 2809
 

STATE OF NEW JERSEY
 

INTRODUCED NOVEMBER 19, 1984 

By Assemblyman S. ADUBATO 

AN ACT concerning long-term contracts between local government 

units and private finlls for the provision of water supply facili

ties and water supply services, establishing a procedure for the 

negotiating, awarding, and review of these contracts, amending 

P. L. 1971, c. 198, and supplementing Title 58 of the Revised 

Statutes. 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. (New section) This act shall be known and may be cited as 

2 the "New Jersey vVater Supply Privatization Act." 

1 2. (New section) The Legislature finds that the construction, 

2 rehabilitation, operation, and maintenance of modern and efficient 

3 water filtration facilities are essential to protecting and improving 

4 tte State's water quality; that many of the water filtration systems 

5 in New Jersey must be replaced or upgraded if an inexorable de

6 cline in water quality is to be avoided during the coming decades; 

7 that the citizens of this State, in recognition of the crucial role the 

8 construction of new and the upgrading of existing water supply 

9 facilities play in maintaining and augmenting the natural water 

10 resources of the State, and with an understanding that the cost of 

11 financing and constructing these systems is beyond the limited 

12 financial resource capabilities of local governments and authorities 

13 and must be borne by the bouding authority of the State and repaid, 

14 in part, through a system of water supply user charges, B.p!,roved 

15 the enactment of the "vVater Supply Bond Act of 1981" (P. L. 

16 1981, c. 261) ; that the water filtration needs of the State are so 

17 great that the limited funds allocated for this purpose from the 
EXPLANATION-Maller enclosed in bold·faced brackets [tllUS] in the above bill 

is not enacted and is int'ended to be omitted in the law. 
Maller printed in italics thus is new maller. 



2
 

18 "Water Supply Fund" established by the 1981 bond issue are 

19 insufficient; that giyen this inadeqnate present leyel of State fund

20 ing, alternative methods of financillg the construction of new or 

21 the rehabilitation of antiquated or inadeqnate existing water fil

22 tration systems must be developed and encouraged; that one alter

23 native method of financing these necessary facilities available to 

24 local government units consists of contracting with private-sector 

25 firms for the financing, constructioll and operatioll of these systems; 

26 and that for some local government units, contracting for the pro

27 vision of water supply seTVices, if doue in such a way as to protect 

28 the interests of water users and to conform with environmentally 

29 sound water quality standards, will constitute an appropriate 

30 method of securing these lleecled water filtration systems. 

31 The Legislature therefore determines that it is in the public 

32 interest to establish a comprehensive procedure designed to au

33 thorize local goverlllnent units to contract with private firms for 

34 the construction of water filtration systems and the provision of 

35 water supply services. 

1 3. (New section) As used in this act:
 

2 a. "Contracting unit" means a county, district water supply
 

3 commission, mUllicipality, lllunicipal or county utilities authority,
 

4 municipal water district, jOillt meeting or allY other political sub


5 division of the State authorized pursuant to law to operate or
 

6 maintain a pure water supply system or to construct, rehabilitate,
 

7 operate, or maintain water supply facilities or otherwise provide
 

8 water for human cOllsumption;
 

9 b. "Department" means the Department of gnvironmental Pro

10 tection;
 

11 c. "Division" means the Division of Local Government Services
 

12 in the Department of Community Affail's;
 

13 d. "Vendor" means any person financially, technically, and ad


14 ministratively capable of ihIancing, planning, designing, construct


15 ing, operating, or maintaining, or any combination thereof, a water
 

16 filtration system, water supply facilities, or of providing water
 

17 supply services to a local government unit under the terms of a
 

18 contract awarded pursuant to the provisions of this act;
 

19 e. "Water filtration system" means any equipment, plants, struc


20 tures, machinery, apparatus, or land, or any combination thereof,
 

21 acquired, used, constructed, rehabilitated, or operated for the col


22 lection, impoundment, storage, improvement, filtration, or other
 

23 treatment of drinking water for the purposes of purifying and
 

24 enhancing water quality and insuring its potability prior to the
 

..
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25 distribution of the drinking water to the general public for human 

26 consumption, including plants and works, and other personal prop

27 erty and appurtenances necessary for their use or operation; 

28 f. "Water supply facilities') meal,S and refers to the real prop

29 erty and the plants, structures, interconnections between existing 

30 water supply facilities, machinery and equipment and other prop

31 erty, real, personal and mixed, acquired, constructed or operated, 

32 or to be acquired, constructed or operated, in whole or ill part by 

33 or on behalf of a political subdivision of the State or any agency 

34 thereof, for the purpose of augmelltillg the natural water resources 

35 of the State and makillg available an increased supply of water 

36 for all uses, or of cOllservillg existillg water resources, and any 

37 and all appurtenances np.cessary, useful 01' convenient for the col

:38 lecting, impounding, storing, imlJloving, treating, ilitering, consen' 

39 ing or transmitting of \vater, and lor the preserYation and pro

40 tection of these 1"e80urces and facilities and providing for the 

41 conservation amI de\'elopment of future water supply resources. 

42 g. "Water supply services:' llle:l1JS services provided by a water 

43 supply facility. 

1 4. (New section) The provisions of any other law, or rules and 

2 regulations adopted pursuant thereto to the contrary notwithstand

3 ing, any contracting unit may enter into a contract, for a period 

4 not to exceed 40 years, with a venelor for the financing, designing, 

5 construction, operation, or maintenance, or any combination thereof, 

6 of a water supply facility, illcludillg a water filtration system, or 

7 for water supply services, pursuant to the provisions of this aet. 

1 5. (New section) A contracting unit which intends to enter into 

2 a contract with a private vendor for the provision of water supply 

3 services pursuant to the provisions of this aet shall notify, at least 

4 60 days prior to issuing a request for qualifications from interested 

6 vendors pursuant to section 6 of this act, the division, the depart

7 ment, the Board of Public Utilities, and the Department of the 

8 Public Advocate of its intention, and shall publish notice of its 

9 intention in at least one newspaper of general circulation in the 

10 jurisdiction which would be served under the terms of the proposed 

11 contract. 

1 6. (New section) Upon submitting the notices of intent pursuant 

2 to section 5 of this act, a contracting unit may issue a request for 

3 qualifications of vendors interested in entering into a contract with 

4 the contracting unit for the provision of water supply services. 

5 The request for qualifications shall include a general description 

6 of the water supply services required by the contracting unit, the 
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7 mInImUm acceptable qualifications to be possessed by a vendor 

8 proposing to enter into a contract for the provisions of these ser

9 vices, and the date by which vendors must submit their qualifica

10 tions. In addition to all other factors bearing on qualifications, the 

11 contracting unit shall consider the reputation and experience of 

12 the vendor, and may consider information which might result 111 

13 debarment or suspension of a vendor if the vendor has been de

14 barred or suspended by a State agency. The request for qualifica

15 tions shall be published in at least one appropriate professional 

16 or trade journal, and in at least one newspaper of general circu

17 lation in the jurisdiction which would be served under the terms 

18 of the proposed contract. 

1 7. (New section) A.fter reviewing the qualifications submitted by 

2 vendors pursuant to section 6 of this act, a contracting unit shall 

3 establish a list of all vendors responding to the request for qualifi

4 cations, and shall designate the vendor or vendors which the con

5 tracting unit has determined to be qualified to provide the water 

6 supply services described in the request for qualifications. This 

7 list shall include a statement setting forth the criteria applied by 

8 the contracting unit in selecting qualified vendors, and shall be 

9 published in the same publications in which the requests for quali

10 fications were published pursuant to section 6 of this act. 

1 8. (New section) Upon selecting the qualified vendors pursuant 

2 to section 7 of this act, a contracting unit shall transmit a request 

3 for proposals to the qualified vendors, which shall include a de

4 tailed description of the water supply facility and services required, 

5 the format and procedure to be followed in submitting proposals, 

6 the specific information which the vendor must provide in the pro

7 posal, a statement setting forth the relative importance of factors, 

8 including cost, which the contracting unit will consider in evaluat

9 ing a proposal submitted by a qualified vendor, and any other in

10 formation which the contracting unit deems appropriate. The re

11 quest for proposals shall include the date and time of day by 

12 which, and the place at which, the proposals shall be submitted to 

13 the contracting unit. The contracting unit may extend the deadline 

14 for submission of proposals, but this extension shall apply to all 

15 qualified vendors, who shall be provided with simultaneous written 

16 notification of this extension. 

1 9. (New section) A contracting unit shall review proposals sub

2 mitted by vendors pursuant to section 8 of this act in such a manner 

3 as to avoid disclosure of the contents of any proposal to vendors 

4 submitting competing proposals. If provided for in the request 
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5 for proposals, the contracting ullit may conduct discussions with 

6 qualified vendors who have sulnnittell proposals for the purpose 

7 of clarifying any inrormation submitted in the proposal, or assur

8 ing that the vendor fully understood and responded to the require

9 ments set forth in the request ror proposals. If, as a result of these 

10 discussions, the contracting unit decides to revise the request for 

11 proposals, it shall immediately notify in writing each qualified 

12 vendor which has submitted a proposal of any such revision 01' 

13 revisions to the request for proposals. In the event of any revision 

14 in the requests for proposals, a qualifi.ed vendor shall be permitted 

15 to submit revisions to its proposal. 

1 10. (New section) After reviewing the proposals submitted by 

2 qualified vendors pursuant to section 9 of this act, a contracting unit 

3 shall designate in writing the selected vendor or vendors. This 

4 designation shall include a list of the qualified vendors submitting 

5 proposals, the basis on which the selected vendor or vendors was 

6 chosen, and a finding that the proposal submitted by the selected 

7 vendor or vendors constitutes the proposal most advantageous to 

8 the jurisdiction to be served under the terms of the proposal, based 

9 upon the evaluation ractors included in the request for proposals. 

10 This designation shall be published ill at least one newspaper in 

11 general circulation in the jurisdiction to be served under the terms 

12 of the proposal. 

1 11. (New section) Upon designating the selected vendor or 

2 vendors pursuant to section 10 of this act, a contracting' unit shall 

3 negotiate with the selected vendor or vendors a proposed contract, 

4 which shall include the accepted proposal and the provisions re

5 quired pursuant to section 15 of this act. Upon negotiating a pro

6 posed contract, the contracting unit shall make the proposed C011

7 tract available to the public at its main offices, and shall transmit a 

8 copy of the proposed contract to the division, the department, the 

9 Board of Public Utilities, and the Department of the Public Ad

10 vocate. 

1 12. (New section) a. A contracting unit shall conduct a public 

2 hearing or hearings on the charges, rates, or fees, or the formula for 

3 c1etermining these charges, rates, or fees, and the other provisions 

4 contained in a proposed contract negotiated pursuant to section 11 

5 of this act. The contracting unit shall provide at least 90 days 

6 public notice of this public hearing to the Department of the Public 

7 Advocate, prospective consumers, and other interested parties. 

8 This notice shall be published in at least one newspaper of general 

9 circulation in the jurisdiction to be served under the terms of the 
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10 proposed contract. Within 45 days after giving notice of the public 

11 hearing, the contractiug unit shall hold a meeting with prospective 

12 consumers and other interested parties to explain the terms and 

13 conditions of the proposed contract, and to receive written ques

14 tions which will be part of the record of the public hearing. At the 

15 public hearing, the selected vendor or vendors shall be present, and 

16 the contracting unit shall have the burden to answer the questions 

17 received at the meeting, and to show that the proposed contract 

18 complies with the provisions of section 15 of this act, and that it 

19 constitutes the best means of securing the required water supply 

20 services among available alternatives. The contracting unit shan 

21 provide that a verbatim record be kept of the public hearing, and 

22 that a written transcript of this record be printed and made avail

23 able to the public within 30 days of the close of the public hearing. 

24 After the public hearing the contracting unit and the vendor may 

25 agree to make changes in the proposed contract, and shall transmit 

26 the proposed contract, a copy of the printed transcript of the public 

27 hearing, and a statement summarizing the major issues raised at 

28 the public hearing and the response of the contracting unit to these 

29 issues, to the division, the department, the Board of Public Utili

30 ties, and the Department of the Public Advocate, and to all persons 

31 who attended the public hearing. 

32 b. If the Division of Rate Counsel in the Department of the Public 

33 Advocate represents the public interest at a public hearing or 

34 hearings conducted pursuant to this section, the Division of Rate 

35 Counsel shall be entitled to assess the vendor for costs incurred in 

36 this representation in the manner provided in section 20 of P. L. 

37 1974, c. 27 (C. 52 :27E-19). The basis of the assessment shall be 

38 the prospective first year's revenue realized by the vendor from the 

39 provision of the water supply services pursuant to the terms of 

40 the proposed contract. 

41 c. If a contract awarded pursuant to the provisions of this act is 

42 renegotiated, the contracting unit shall conduct a public hearing 

43 on the renegotiated contract pursuant to the provisions of this 

44 section. 

1 13. (New section) a. The department, within 60 days of receipt 

2 of a proposed contract submitted to it by a contracting unit pur

3 suant to section 12 of this act, shall approve or conditionally 

4 approve the proposed contract. If the department approves the 

5 proposed contract, it shall accompany its approval with a written 

6 finding that the proposed contract will meet appropriate environ

7 mental and water quality standards, and that it is consistent with 
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8 the State primary drinking water regulations or requirements for 

9 the jurisdiction to be served under the terms of the proposed con

10 tract pursuant to the "Safe Drinking Water Act," P. L. 1977, c. 224 

11 (C. 58 :12A-1 et seq.). If the department conditionally approves 

12 a proposed contract, it shall state in writing the revisiolls which 

13 must be made to the proposed contract prior to receiving approval, 

14 and shall inform the contracting unit if the revisions to be made 

15 to the proposed contract warrant a public hearing. After revising 

16 the contract, the contracting unit may resubmit the proposed COll

17 tract to the department for approvaL 

18 b. The division, within 60 days of receipt of a proposed contract 

1~) transmitted to it by a contracting unit pursuant to section 12 of 

20 this act, shall approve or conditionally approve the proposed con

21 tract. If the division approves the proposed contract, it shall 

22 accompany its approval with a written finding that the proposed 

23 contract complies with the provisions of sectioll 15 of this act, and 

24 that the proposed COlltract is compatible with the fiscal and financial 

25 capabilities of the contracting unit. If the division conditionally 

26 approves the proposed contract, it iihall state ill writing the revi

27 sions which must he made to the proposed cOlltract prior to receiv

28 ing approval, and shall illiorm the contracting unit if the revisions 

29 to be made to the proposed contract warrant at public hearing. 

30 After revising the propoiied contract, the contracting unit may 

31-32 resubmit the proposed contract to the division for approval. 

33 c. The Board of Public Utilities, within 60 days of receipt of 

34 a proposed contract submitted to it by a contracting unit pursuant 

35 to section 12 of this act, shall approve or conditionally approve 

36 the proposed contract if the board finds the proposed contract 

37 to be in the public interest. If the Board of Public Utilities dis

38 approves the proposed contract because the contract is Hot in the 

39 public interest, the board shall notify the contracting unit in writ

40 ing 01 the changes needed in the proposed COlitract in order for 

41 it to be in the public interest, and shall inform the contracting unit 

42 if the revisions to be made warrant a public hearing. After re

43 vising the proposed contract, the cOHtracting unit may resubmit 

44 the proposed contract to the hoard for approval. 

45 In reviewing and approving the proposed contract, the Board 

46 of Public Utilities shall not determine a rate base for, or otherwise 

47 regulate the tariffs or return of, the proposed water supply facility 

48 or the provision of water supply services. The board shall not, 

49 thereafter, conduct any further review of the contract. 
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50 d. Notwithstanding the provisions of subsection c. of this sec

51 tion, all parties to any proposed contract may request the board 

52 to determine a rate base for the proposed water supply facility 

53 or the provision of water supply services, in which case the board 

54 may make that determination and the terms of any proposed con

55 tract so approved shall remain subject to the continuing jurisdic

56 tion of the board. 

1 14. (New section) A contracting unit may award a contract 

2 negotiated pursuant to the provisions of this act to a vendor only 

3 after the department, the Board of Public Utilities, and the division 

4 have approved the proposed contract pursuant to section 13 of 

5 this act. 

1 15. (New section) Any contract for the provision of water sup

2 ply services negotiated ami awarded to a vendor by a contracting 

3 unit pursuant to this act, or the "Local Public Contract Law," P. L. 

4 1971, c. 198 (C. 40A :11-1 et seq.), shall include, but shall not be 

5 limited to, provisions concel'lling: 

6 a. The allocation of the risks of fillancing and constructing a 

7 water supply facility including delays in cOlllpletioll of the con

8 struction of the system, construction and financing cost overruns 

9 and increased costs resulting from chaJlge orders, constructioll 

10 changes required by revisi011S in applicable laws, rules, or regula

11 tions, failure of the system to achieve its required operating per

12 formance or efficiency, changes in tax benefits, and the need for 

13 equity contributions in addition to those provided for in the con

14 tract; 

15 b. The allocation of the risks of operating and maintaining a 

16 water supply facility, including excessive or nonscheduled periods 

17 of inoperation or technical failure, excess labor and materials costs 

18 due to underestimation, changes in operating procedures required 

19 by revision in applicable laws, rules, or regulations, changes in the 

20 quantity or composition of water delivered for filtration or treat

21 ment, excessive operation or maintenance costs due to poor man

22 agement, and increased costs of distribution of the water resulting 

23 £Tom costs associated with filtration or treatment; 

24 c. The allocation of the risks associated with circumstances or 

25 occurrences beyond the control of the parties to the contract; 

26 d. The defaulting and termination of the contract; 

27 e. The periodic preparation by the vendor of an operating per

28 formance report and an audited balance statement of the water 

29 supply facility, which shall be submitted to the contracting unit, 

30 the department and the division; 
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31 f. The intervals at \V~lidl the COl1;TaC't sLall Jie renegotiated; 

32 g. The employment of current employees of the contracting unit 

33 whose positions or emplo~;mellt will be aifected 1)y the terms of the 

34 contract; and 

35 (h) The formulas to be uSl~d to determine tIle charges, rates, or 

36 fees to be charged for the water suppl:v~ services, aud the methodol

37 ogy or methodologies used to dewlop these formulas. 

1 16. (New section) A contracting' unit whidl has awarded a con

2 tract for the provision of water snpply services to a vendor pur

3 suant to this act or the "Local PUl)lic COlllracts Law," P. L. H)71, 

4 c. 198 (C. 40A:11-1 et seq.) ma:VT lease to the vendor, for a fair 

5 market price, the property to 1)e used as a site for a water supply 

6 facility, the provisions oi' allY oUll'r laws or rules and regulations 

7 adopted pursuant thereto to the coutrary notwithstanding. 

1 17. (New sectiOll) Any cOlltrading unit which, prior to the ef

2 fective date of this act? has issued a reqnest for qualifications and 

3 a request for proposals from vewlors for the provision of water 

4 supply services, or has initiateclllcgotiations with a vendor for the 

5 provision of water supply services, may petition the department 

6 and the Board of Public Utilitips for certification as being sub

7 stantially and materially in compliance with the provisions of this 

8 act, and, upon recei,~illg this certification, llla:v- award a contract 

9 for the provision of w'ater supply sonices pursuant to the provi

10 sions of this act. 

1 18. (New section) The department, the Board of Public Utilities, 

2 and the division may adopt. pnrsnal't to the "Administratiw Pro

3 ceduTe Act," P. L. 19G8, c. 410 (C. 52:14B-1 et seq.), rules and 

4 regulations necessary to carry out their respective responsibilities 

;) under this act. 

1 19. Section 15 of P. L. 1971, c. 198 (C. 40):\ :11-15) 1S amended 

2 to read as follows: 

3 15. Duration of certain contracts. All purchases. contracts or 

4 agreements for the performillg' of work 01' the furnishing of ma

5 terials, supplies or services shall be made for a 1leriod not to exceed 

G 12 consecutive months, except that contracts or a{':reemcllts may 

7 be entered into for longer periods of time as follows: 

8 (1) Supplying of 

9 (a) Fuel fol' lwating' purposm.;, ['oj' allY term !lot exceeding 

10 in the aggregate, t,,;o :Tears;
 

11 (b) Fuel or oil for use of airplaJles, autollloLiles, motor
 

12 vehicles or equiplllellt for an:' term not exce2ding in the aggre

13 gate, two years;
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14 (c) Thermal eEergy produced b~' a cogeneration facility, for 

15 use for heating or ail' conditioning' or both, for any term not 

16 exceeding 20 years, when the contract is approved by the 

17 Board of Public Utilities. For the purposes of this paragraph, 

18 "cogeneration" means the simultaneous production in one 

19 facility of electric power and other forms of useful energy 

20 such as heating or process steam; 

21 (2) (Deleted by amendment; P. L. 1977, c. 53.) 

21A (3) The collection and disposal of garbage and refuse, for any 

21B term not exceeding in the aggregate, five years; 

210 (4) The recylc1ing of solid waste, for allY term not exceeding 25 

21D years, when such contract is in conformallce with a solid waste 

2lE management plan approved pursuant to P. L. 1970, c. 39 

21F (C. 13:1E-1 et seq.), and with the approval of the Division of 

21G Local Government Services and the Department of Environmental 

21H Protection; 

2lr (5) Data processing service, for any term of not more than three 

21J years; 

~2 (6) Insurance, for any terlll of Hot more than three years; 

23 (7) Leasing or servicing of automobileb, motor vehicles, ma

24 chinery and equipment of ever~' nuturu and lcind, for a period not 

25 to exceed three years; provided, however, such contracts shall be 

26 entered into only subject to and in accordance with the rules and 

27 regulations promulgated by the Director of the Division of Local 

28 Government Services of the Department of Community Affairs; 

29 (8) The supplying of any product or the rendering; of any ser

30 vice by a telephone company which is subject to the jurisidction of 

:n the Board of Public Utilities for a term not exceeding five years; 

32 (9) Any single project for the construction, reconstruction or 

33 rehabilitation of any public building, structure or facility, or any 

34 public works project, including the retention of the services of 

35 any architect or engineer in connection therewith, for the length 

B6 of time authorized and necessary for the completi011 of the actual 

37 construction; 

38 (10) The providing of food services for allY term not exceeding 

39 three years; 

40 (11) On-site inspectiolls undertaken by private agenCIes pur

41 suant to the "State Ullifonll Construction Code Act" (P. L. 1975, 

42 c. 217; C. 52 :27D-1l9 et seq.) for any term of not more than three 

43 years; 

44 (12) The performance of work or services or the furnishing of 

45 materials or supplies for the purpose of conserving energy in build
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46 ings owned by, or operations conducted by, the contracting unit, 

47 the entire price of which to be established as a percentage of the 

48 resultant savings in enel'gy costs, for a term not to exceed 10 years; 

49 provided, however, that such contractA shall be entered into only 

50 subject to and in accordance with rules and regulations promulgated 

51 by the Department of Energy estahli~hing a methodology for com

52 puting eneTgy cost savings; 

53 (13) The performance of work or services 01' the furnishing of 

54 materials or supplies for the purpo~e of elevator maintenance fOT 

55 any term not exceeding three years; 

56 (14) Leasing or servicing of electronic communications eqmp

57 ment for a period not to exceed five years; provided, however, such 

58 contract shall be entered into only subject to and in accordance 

59 with the rules and regulations promulgated by the Director of the 

60 Division of Local Goyernment flervices of the Department of Com

61 munity AffaiTs; 

62 (15) Leasing of motor vehicles, machinery and other equipment 

63 primarily used to fight fires, for a term not to exceed seven years, 

64 when the contract includes an option to purchase, subject to and in 

65 accordance with rules and regulations promulgated by the Director 

66 of the Division of Local Govcmmellt Services of the Department 

67 of Community Affairs[,]; 

68 (16) The provision of 'Loater supply set'vices or the designing, 

69 financing, construction, operation, or maintenance, or any combina

70 tion thereof, of a water supply facility, or any component part or 

71 parts thereof, including a water filtration system, for a period not 

72 to exceed 40 years, when the contract for these services is approved 

73 by the Division of Local Government Services in the Depat'tment 

74 of Comm'Ltnity Affairs, the Board of Public Utilities, and the De

75 pat'tment of Environmental Protection pursuant to P. L. 198 .. , 

76 c. (C. . .) (now pending befMe the Legislature as 

77 Assernbly Bill No. 2809 of 1984). For the IJurlJoses of this para

78 graph, "water supply ::;ervices"means any ::;enJice provided by a 

79 water supply facility; "Water filtmtion system" means any equip

80 ment, plants, strtlctm'es, machinery, apparatu;s, or land, or any 

81 combination thereof, acquired, u::;cd, constructed, rehabilitated, or 

82 operated for the collection, impoundment, storage, improvement, 

83 filtration, or other treat1lwnt of drinking watet' for the lmrposes of 

84 purifying and enhancing water quality and insuring its potability 

85 prior to the di::;tribution of the drinkiiig water to the general public 

86 fM human consumption, including plants and works, and other 

87 personal property and appurtena1lcc::; necc::;Sa1'Y for their use or 
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88 operation; and "water SU1)1Jly lacility" means and refers to the real 

89 property and the plants, structmes, interconnections between exist

00 ing water supply facilities, machiaery and equipment and other 

91 property, real, personal and mixed, acquired, constructed 0'(' op

92 erated, or to be acqllired, COllstructed or operated, in whole or in 

93 part by or on behalf of a political i:iubdiL!lsion of the State or any 

94 agency thereof, for the Inw]Jose of au,gmenting the natural water 

% resources of the State and 1'naking acailable an inc'reased supply 

96 of water for all llses, or of cOJ/selTing existing water resources, 

97 and any and all apln~rte'IlG1lces llecessQ1"Y,llseful or convenient for 

98 the collecting, impoundin.r;, stmiug, impro'vi1Ig, treating, filtering, 

99 conserving or transmitting of water, and for the preseH'ation and 

100 protection of these resources and facilities and prO'L'iding for the 

101 conse'ruation and dcrclopmeut of future water supply resources. 

102 All multi-year lease:-; and cOllhact:-> ('lltered into pursuant to this 

103 section 15, except contracts for the leasing or servicing of equip

104 ,ment supplied by a te leplione company \vhich is subject to the 

105 jurisdiction of the Board or Public Utilities, contracts for thermal 

106 energy authorized pursuallt to [subsection] paragraph (1) above, 

107 construction contracts authorizecl pursuant to [subsection] para

108 graph (9) abon, [or] contracts tlwl agreements for the provision 

109 of work or the supplyillg of equipmel1t to promote energy conserva

110 tion authorized pursuant to [subsectioll] paragraph (12) above, O'r' 

111 contracts fM water SUPIJly services or for a water' supply facility 

112 or any component pad or parts the'reof authorized pursuant to 

113 paragraph (16) abm'e, shall contain a clause making them subject 

114 to the availability and appro]Jriatioll annually of sufficient funds 

115 as may be required to meet the extended obligation, or contain an 

U6 annual cancellation clause. 

117 The Division of Local Government Services shall aclopt and 

118 proIllulgate rules and regulations concemillg' the methods of ac

1H) counting for all contracts that do not coincide with the fiscal year. 

1 20. This act shall take effpet illlllle(ljately. 

STATEMENT 

This bill establishes a procedure allowing' local government units 

to enter into long-term seniee C()lltract~ (up to 40 years) with 

private firms for the desiglling, fmuncillg, (,oll~tructioll, operation, 

or mahltenance of water supply facilities. rt'his procedure would 

constitute an alternatiye to any procedure now available. 

Under the procedure ~;ct forth ill this bill, a local government 

unit woulcl negotiate 1111<1 award a contract to a private firm for 

water supply services in the following manner: 
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1. Upon deciding to enter into such a contract, the local unit 

would file a notice of intent with the Department of Environmental 

Protection, the Board of Public Utilities, the Division of Local 

Government Services in the Department of Community Affairs, 

and the Department of the Public Advocate. 'rhis lJotice would also 

be published in a local newspaper. 

2. The local unit would thell issue a request fOT qualifications 

from firms interested in contracting to provide the water supply 

services. The local unit would reyiew all submitted qualifications, 

and would establish a list of qualified contractors based on criteria 

developed by the local unit, includillg the experience and reputation 

of the firm. 

3. Upon establishing a list of qualified cOlltraetors, the local ulJit 

requests each qualified contractor to submit a specific proposal, and, 

upon review of the submitted proposals, the local unit shall negoti

ate a proposed contract with the contractor submitting the proposal 

which the local unit determines to be the most advantageous. 

4. The local unit conducts a public hearing on the proposed con

tract. The contractor must be present at the meeting, and the De

partment of the Public Advocate is authorized to represent the 

public interest at the meeting and may assess the contractor for 

the costs incurred in this representation. The local unit shall pro

vide that a transcript of the heaTing be printed. 

5. After the hearing, the local unit will transmit the proposed 

contract, a transcript of the public hearing, and a statement dis

cussing the issues raised at the puhlic hearing and the local unit's 

response to these issues to the DepaTtment of Environmental Pro

tection, the Board of Public Utilities, and the Division of Local 

Government Services. The department will review the proposed 

contract for its environmental content, the board will review the 

proposed contract to insure that it is in the public interest, and the 

division will review the contract to insure that it comports with the 

financial and fiscal capabilities of the local unit. Each agency will 

have 60 days to approve or conditionally approve the proposed 

contract. 

6. A local unit may award the coutract to the contractor only 

after receiving the approval of the department, the board and the 

division. 

Because the contract will constitute the basis on which the cost 

of the water supply service will he calculated, the bill provides 

that the contract shall include, provisions concerning: 

1. The allocation of the risks of financing and constructing the 

water supply facility. 
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2. The allocation of the risks of operating and maintaining a 

water supply facility. 

3. The allocation of risks be)TOnd the control of the local unit 

and the contractor. 

4. The defaulting and termination of the contract. 

5. The periodic preparation hy the contractor of an operating 

performance report and audited halancp statement. 

6. The intervals at which the contract sball bp renegotiated. 

7. The employment of current employees of the local unit which 

would be affected under the terms of the contract. 

S. The formulas to be used to clC'termine the rates to be charged 

for the water supply services. 

The bill also provides that if a local government unit has started 

to negotiate a contract for water supply services prior to this hill's 

effective date, or has issued a request for qualifications or proposals 

from interested contractors, it may petition the department and 

the board for certification as being substantially in compliance 

with this procedure set forth in this bill. If the department and 

the board so certifies a local unit, the local unit may award the 

contract pursuant to the provisions of this hil1. 
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This bill establishes a procedure allowing local government units to 

enter into 1001g-term servi~e contracts (up to 40 years) with private 

firms for the desiglling, financing, construction, operation, or mainte

nance of water supply facilities, illclucling a water filtration 01' treat

ment system, 01' for water suppl~ s(~rylces. This pro~edure would COIl

stitute an alternative to aIly procedure now available. 

Under the procedure set forth in this bill, a 10tal government unit 

would negotiate and award a eontract to a private firm for water supply 

services in the followiug WallIler: 

1. Upon deciding to eliter iJlto such a cOlltract, the local unit would 

file a notice of intent with the Departrnent of ~nviro1lJllentalProtection, 

the Board of Public Utilities, the Divisioll of Local GoVel'lllllent Ser

vices in the Department of COllnlluuity Affairs, and the Department of 

the Public Advocate. rrhis notice would also be published in a local 

newspaper. 

2. The local unit would then Issue a request for qualifi.cations from 

firms interested in contracting to provide the water supply services. The 

local unit would review all submitted qualifications, and would establish 

a list of qualified contractors based on criteria developed hy the local 

unit, including the experience and reputation of the firm. 

3. Upon establishing a 1ist of qualified contractors, the local unit 

requests each qualified contractor to submit a specific proposal, and, 

upon review of the sublnitted proposals. the local unit shall negotiate 

a proposed contract with the contractor suhmitting the proposal whirl! 

the local unit determines to be the most advantageous. 

4. rrhe local unit conducts a public heari 11:2,' on the proposed contract. 

r.ehe contractor must 11e presen t at the meetillg, and the Department of 

the Public Advocate is authorized to Tf~present the public interest at 

the meeting and may assess the contractor for the costs incuned III 

this representation. 'rhe local unit shall provide that a transcript of 

the hearing be printed. 
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5. After the hearing, the local unit will transmit the proposed con·· 

tract, a transcript of the public hearing, and a statement discussing 

the issues raised at the public hearing and the local unit's response to 

these issues to the Department of Environmental Protection, the Board 

of Public Utilities, and the Division of Local Government Services. 

The department will review the proposed contract for its environmental 

content, the board will review the proposed contract to insure that it 

is in the public interest, and the division will review the contract to 

insure that it comports with the financial and fiscal capabilities of the 

local unit. Each agency will have 60 days to approve or conditionally 

approve the proposed contract. 

6. A local unit may award the contract to the contractor only after 

receiving the approval of the (lepartment, the board and the division. 

Because the contract will constitute the basis on which the cost of 

the water supply service will be calculated, the bill provides that the 

contract shall include provisions concerning: 

1. The allocation of the risks of financing and constructing the water 

supply facility. 

2. The allocation of the rilSks of opemtillg aJl(1 maintaining a water 

supply facility. 

3. The allocation of risks beyond the control of the local unit and 

the contractor. 

4. The defaulting and termination of the contract. 

5. The periodic preparation by the contractor of an operating per

formance report and audited balance statement. 

6. The intervals at which the contract shall be renegotiated. 

7. The employment of current employees of the local unit which would 

be affected under the terms of the contract. 

8. The formulas to be used to determine the rates to be charged for 

the water supply services. 

The bill also provides that if a local government unit has started to 

negotiate a contract for water supply lS~}rvices prior to this bill's effec

tive date, or has issued a request for qualifications or proposals from 

interested vendors, it may petitioll tlw department and the board for 

certification as being substantially in compliance with this procedure 

set forth in this bill. If the department and the board so certifies a 

local unit, the local unit may award the contract pursuant to the pro

visions of this bill. 

The committee amended the bill to provide that the Board of Public 

Utilities would review a 101lg term contract entered into by a local unit 

for water supply services only if the local unit is already under the 

board's jurisdiction. I1J addition, the committee macIe technical amend

ments to the bill. 
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Amend: 

Page Sec. Line 

2 Assembly 
Amendments 

to 

(OCR)2314Senate 
- Bill No. 

(Typed copy of Senate Committee amendments) 
Proposed by Assemblyman Buddy Fortunato 

(12/6/84) 

11 19 86 

11 19 88 ~~r~~ omit "or treatment'~ 

STATEMENT 

These amendments would make 

technical changes to the bill. 

purely 
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Governor Thomas i}. Kean today signed legislation establishing a method 
J ~ 

under which local government units may contract with private firms for the 

construction of water filtration systems and the provision of water supply 

services. 

The legislation, S-2314, was sponsored by Senate President 

Carmen Orechio, D-Essex, and is known as the "New Jersey Water Supply 

Privatization Act. II 

"The legislation recognizes that there exists an inadequate level of public 

funding for either the construction of new water filtration systems or for the 

rehabilitation of inadequate systems," Kean said. nIt recognizes, also, that 

many water supply systems in New Jersey --- particularly in older and more 

urbanized areas --- are in desperate need of replacement or rehabilitation." 

liThe alternative financing method established in the bill, II Kean said, "Is 

a major step toward easing the problem of too few dollars and too many 

worthwhile projects competing for those dollars. II 

"Unfortunately, because of an inadequate level of funding, many projects 

have been delayed yee-r after year. thu~ making the problem that much 

worse, II he said. II In most cases, municipalities do not possess the resources 

necessary to undertake water supply projects and, if they are unable to take 

advantage of State funds, badly needed repairs and rehabilitative measures are 

delayed. II 

- more 
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The legislation establishes a procedure for local governing bodies to follow 

to contract with private firms for water projects, including a provision that 

contracts for water supply services may not exceed 40 years. 

It provides, also, that contracts between a governing body and a private 

firm are subject to the approval of the Department of Environmental Protection 

as well as the Board of Public Utilities. 

The Governor pointed out that the Federal Clean Water Act requires all 

municipalities to comply with mandated water treatment levels by 1988, thus 

making the upgrading of facilities throughout the State even more imperative. 

# # # # 
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