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[FOURTH OFFICIAL COpy REPRINT] 

SENATE, No. 1206 ­

STATE OF NEW JERSEY
 

INTRODUCED FEBRUARY 6, 1984 

By Senator LYNCH 

Referred to Committee on County and Municipal Government 

AN ACT concerning U[the mayor-council plan of government under 

the "Optional Municipal Charter Law,']" "mayors and local 

governing bodies in certain instances,"amending and supple­

menting P. L. 1950, c. 210 and amending N. J. S. 40A:9-165 

•• ..[ ..and P. £.1975, c. 291··]····. 

1 BE IT ENACTED by the Senate a1'td General Assembly of the State 

2 of New Jersey: 

1 1. Section 3-2 of P. L. 1950, c. 210 (C. 40:69A-32) is amended 

2 to read as follows: 
.	 

,) 
'l 3-2. a. Each municipality hereunder shall be governed by an 

4 elected council, and an elected mayor and by such other officers 

5 and employees as may be duly appointed pursuant to this article, 

6 general law or ordinance. 
[) 7 b. ····[In each municipality adopting the mayor-council plan of 
\ 
I.. 

8 government, the term It governing body" shall be construed to 

9 include both the -mayor and the municipal council.]···· For the 

10 purpose of the construction of all other applicable statutes, unless 

11 the explicit terms and context of the statute require a contrary con­

12 struction, any administrative or executive functions assigned by 

13 general law to the governing body shall be exercised by the mayor, 

14 and any legislative and investigative functions assigned by general 

15 law to the governing body shall be exercised by the council. Those 

16 functions shall be exercised pursuant to the procedures set forth 

17 in this plan of government, unless other procedures are required 

18 by the specific terms of the general law. 

1 2. Section 3--6 of P. L. 1950, c. 210 (C. 40 :69A-36) is amended to 

2 read as follows: 

ExPLANATION-Maner enclosed in bold-faeed brackets [thus] in the above bill 
is not enacted and is intended to be omitted in the law. 

Matter printed in italics thus is new maUer. 
Matter enclosed in asterisks or slars has been adopted as follows: 

'--Senate eommittee amendments adopted April 30, 1984. 
"-Senate amendmen18 adopt~d September 20, 1984• 

•• '--Senate amendments adopted October 22, 1984. 
• • "--Senate amendments adopted in aeeordaDee with Goveruor's reeommenda. 

tiODa September 9, 1985. 
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3 3-6. The legislative power of the municipality shall be exercised 

4 by the municipal council, [except as may be otherwise provided 

5 by general law] subject to the procedures set forth in this plan 

6 of government. Legislative powers shall be exercised by ordi­

7 nance, except for the exercise of those powers • ..·[which].... 

8 ....that, under this plan of government or general law,"" do not 

9 require action by the ....[governing body as a whole]"u 

9A ....mayor as a condition of approval for the exercise thereor"·, 

90 and may, therefore, be exercised by resolution, including·· .., but 

9n not limited to..•• : 

10 a. The override of a veto of the mayor; 

11 b. The exet'cise of advice and consent to actions of the mayor; 

12 c. The conduct of a legislative inquiry or investigation; 

13 d. The expression of disapproval of the removal by the mayor 

14 of officers or employees; 

15 e. The removal of any municipal officer for cause; 

16 f. The adoption of rules for the council; 

17 g. The establishment of times and places for council meetings,. 

18 h. The establishment of the council as a committee of the whole 

19 and the delegation of a;ny number of its members as an ad hoc 

19A committee; 

20 i. The declaration of emergencies respecting the passage of 

21 ordinances; 

22 j. The election, appointment· •••, setting of salaries· ••• and re­

23 moval of officers and employees of the council····, subject to any 

23A pertinent civil service requirements and any pertinent contractUQ,l 

23B obligations, and within the general limits of the municipal 

230 budget····; 

24 k. Designation of official newspapers; 

25 l. Approval of contracts presented by the mayor; 

26 m. Actions specified as resolutions in the" Local Budget Law" 

27 (N. J. 8. 40A :4-1 et seq.) HUand the "Local Fiscal Affairs Law" 

27A (N. J. 8. 40A:5-1 et seq.) .... ,. and 

28 n. The expression of council policies or opinions which require 

29 no formal action by the ····[governing body]..•• • ···mayor····. 

1 3. Section ~7 of P. L. 1950, c. 210 (C. 4O:69A-37) is amended 

2 to read as follows: 

3 3-7. The council, in addition to such other powers and duties as 

4 may be conferred upon it by this charter or otherwise by general 

5 law, may: 

6 (a) require any municipal officer, in its discretion, to prepare 

7 and submit sworn statements regarding his official duties in the 
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8 performance thereof, and otherwise to investigate the conduct of
,/ 

,( 
;-

9 any department, office or agency of the municipal government; 

10 (b) remove, by at least two-thirds vote of the whole number of/ 

11 the council, any municipal officer, other than the mayor or a 

12 member of council, for cause, upon notice and an opportunity to 

13 be heard. 

1 4. Section 3-9 of P. L. 1950, c. 210 (C. 40:69A-39) is amended 

2 to read as follows: 

3 3-9. The executive power of the municipality shall be exercised 

4 by the mayor, subject to the procedures set forth in this pla-n of 

5 government. 

1 5. Section 3-10 of P. L. 1950, c. 210 (C. 40 :69A-40) is amended 

2 to read as follows: 

3 3-10. The mayor shall [enforce the charter and ordinances of 

4 the lUunicipality and all general laws applicable thereto. He shall 

5 annually report to the council and the public on the work of the 

6 previous year and on the condition and requirements of the 

municipal government and shall from time to time make such 

8 recommendations for action by the council as he may deem in the 

9 public interest. He shall supervi8e all of the departments of the 

10 municipal government and shall require each department to make 

11 an annual and such other reports of its work as he may deem 

12 desirable]: 

13 a. Enforce 'he charter and ordinances 01 the municipality and 

14 aU general It>>Os applicable thereto; 

If) b. Bepor' amnuuly to the covncil Mea to the public Oft the state 

16 of the 1I,/u,nicipality, atsd fhe toork of the previous year; he shall 

17 abo recommetsd to ~he covncil WAatever action or programs he 

1~ deems necessary for the improvement of the municipality and the 

19 welfa-re of its residents. He may from time to time recommend any 

20 actio.. or programs M deems necessary or desirable fM the munici­

21 pali'y to undertake j 

Z2 c. Supervise, direct and c01ftrol an departments 01 the municipal 

23 -governmem and shall require each department to make an annual 

24 a1Ul 8U<:Ja, other reports of its wo-rk as he may deem desirable j 

2f) d. Require such reports a.ta<l ezamme such accounts, records and 

26 operatiofl.s of a'lf1j bOMd, commissiMt or other agency of municipal 

Z1 gO'l'ernme'llt, as ~ deems necessary j 

28 e. Prepare and submit to the council for its consideration and 

29 adopiiOft an a'ftnual operating hdget and a capital budget, esta-b­

30 lish the schedules aM procedures to be followed by all municipal 

31 - cUpanme,ats, offices aM agencies itt connection therewith, and 

32 .-uper11ise and adminisler aU phases of the budgetary process; 
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33 f. Supervise the care and custody of all mu,nicipal property, 

34 institutions and agencies, and make recommendations concerning 

35 the nature and location of municipal improvements and execute 

36 imp'rovernents dete..mined by the governing body; 

37 g. Sign all contracts, bonds or other instruments requiring the 

38 consent of the municipality; 

39 h. Review, analyze and forecast trends of municipal services 

40 and finances and programs of all boards, commissions, agencies 

41 and other municipal bodies, and report and recommend thereon 

42 to the council; 

43 i. ·[Develop,install and maintain]· ·Supervise the development, 

431.. installation and maintenance or centralized budgeting, personnel 

44 and purchasing procedures as may be authorized by ordinance; 

45 j. Negotiate contracts for the municipality subject to council 

46 approval; 

47 k. Assure that all terms and conditions imposed in favor of the 

48 municipality or its inhabitants in any statute, franchise or other 

49 contract are faithfully kept and performed; 

30 t. Serve as an ex officio nonvoting member of all appointive 

51 bodies in municipal government of which he is not an official voting 

52 member. 

1 6. Section 3-13 of P. L. 1950, c. 210 (C. 40 :69A-43) is amended 

2 to read as follows: 

3 3-13. (a) The municipality shall have a department of adminis­

4 tration and such other departmenta, not less than two and not 

5 exceeding nine in number, as council may establish by ordinance. 

6 All of the administrative functions, powers and duties of the 

7 municipality, other than those vested in the offices of the municipal 

8 clerk and the municipal tax assessor, shall be allocated and 

9 assigned among and within such departments. 

10 The offices of the municipal,clerk and the municipal tax assessor 

11 shall be subject to such general administrative procedures and 

12 requirements as are departments of the municipal government, 

13 including, but not limited to, the preparation and submission of an 

14 .annual budget and of such periodic budget reports as are generally 

15 required of departments, and such accounting controls, central 

16 purchasing practices, personnel procedures and regulations, and 

17 central data processing services as are genera,lly required of 

18 departments. 

19 (b) Each department shall be headed by a director, who shall be 

20 .appointed by the mayor with the advice and consent of the council. 

21 Each department head shall serve during the term of office of the 

22 .mayor appointing him, and until the appointment and qualification 
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2.3 of his successor. The mayor shall, with the advice and tonsent of 

24 . the council, appoint -the municipal assessor and- all other munici­

25 pal officers -not assigned within municipal departments: subject 

26 to the terms of any general law providing for these offices, unless 

26A a different appointment procedure is clearly required UUby this 

27 plan of government or*"· by general law. 

28 (c) The mayor may in his discretion remove any department 

20 head. and, subject to any general provisions of law concerning 

30 term of office or tenure, any othe'r municipal ",uexecutive"u 

31 officer ·who is not a s1tbordinate departmental officer or employee*, 

31A after notice and an opportunity to be heard. Prior to [removing a 

32 department head] removal the mayor shall first file written notice 

33 of his intention with the council, and such removal shall become 

34 effective on the twentieth day after the filing of such notice unless 

35 the council shall prior thereto have adopted a resolution by a 

36 two-thirds vote of the whole number of the council, disapproving 

36A the removal. 

37 (d) Department heads shall appoint subordinate officers and 

38 employees within their respective departments and may, with 

39 approval of the mayor, remove such officers and employees subject 

40 to the provisions of the Revised Statutes, Title 11, Civil Service, 

41 where that Title is effective in the municipality, or other general 

42 law[; provided, however, that council may provide by ordinance 

43- for the appointment and removal of specific boards or commissions 

44 by the mayor]. 

45 (e) Notwithstanding the foregoing provisions of this section in 

46 any city of the first class, there shall be, and in any municipality 

47 having a population of 15,000 or more, there may be, a board of 

48 alcoholic beverage control which shall exercise the powers con­

49 ferred upon municipal boards of alcoholic beverage control under 

50 Title 33 of the Revised Statutes. Such boards shall be comprised 

51 of three members, no more than two of whom shall be of the same 

52 political party, who shall be appointed by the mayor! with the 

53 advice and consent of the council, each to serve for a term of three 

54 years, provided that of those first appointed, one shall be appointed 

55 to serve for a term of one year, one for two years, and one for 

56 three years. Any vacancy in Buch office shall be filled in the same 

';)7 manner as the original appointment for the balance of the unex­

58 pired term. Except in cities of the first class the members of 

59 such board shall serve without compensation but may be reim­

60 bursed for necessary expenses incurred in the performance of 

til their duty; in cities of the first class, the members of such board 

62 shall receive such compensation as shall be established by ordi­

. ,0 
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63 nance of the municipality. They shall be removable by the mayor 

64 for cause. Any person appointed hereunder shall not be subject to 

65 the provisions of Title 11 of the Revised Statutes, Civil Service, 

66 and no fluch person shall be a member of the city council. 

67 ~othing in this subsection shall be construed to limit the general 

68 power of the municipal council under this act to establish, alter 

69 and abolish offices, boards and commissions in any municipality 

70 other than a city of the first class. 

71 (f) Whenever [in any city of the first class] the governing body 

72 is authorized by any provision of general law to appoint the 

73 members of any board, authority or commission, such power- of 

74 appointment shall be deemed to vest in the mayor with the advice 

75 and consent of the council, unless the specific terms of that general 

76 law clearly require a different appointment procedure· ..·, or 

77 appointment by resolution in which case the appointment shall be 

78 by the council····. 

1 7. Section 3-18 of P. L. 1950, c. 210 (C. 40:69A-48) is amended
 

2 to read as follows:
 

3 3-18. •• ..[The [council] governing body shall provide]....
 

4 ••••Provision shall be made.... by ordinance for the exercise of a
 

5 control function, in the management of the finances of the munici­


6 pality, by some officer other than the business administrator. The
 

7 control function shall include provision for an encumbrance system
 

8 of budget operation, for expenditures only upon written requisition,
 

9 for the pre-aUdit of all claims and demands against the municipality
 

10 prior to payment, and for the control of all payments out of any
 

11 public funds by individual warrants for each payment to the official
 

12 having custody thereof.
 

1 8. (New section) In any municipality adopting the mayor­


2 council plan of government, the municipal council shall deal with
 

3 employees of the department of administration and other admin­


4 istrative departments solely through the mayor or his designee.
 

5 All contact with the employees, and all actions and communica­


6 tions concerning the administration of the government and the
 

7 provision of municipal services shall be through the mayor or his
 

8 designee, except as otherwise provided by law.
 

9 Nothing in this section shall be construed to prohibit the coun­

10 eil's inquiry into any act or problem of the administration of the
 

11 municipality. Any council member may, at any time, require a
 

12 report on any aspect of the government of the municipality by
 

13 making a written request to the mayor. The council may, by a
 

14 majority vote of the whole number of its members, require the
 

15 mayor or his designee to appear before the council sitting as a
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committee of the whole, and to bring before the council those 

records and reports, and officials and employees of the munici­

palit;y as the council may determine necessary to ensure clarifica­

tion of the matter under study. The council may further, by a 

majority of the whole number of its members, designate any 

number of its members as an ad hoc committee to consult with 

the mayor or his designee to study any matter and to report to 

the council thereon. It is the intent of the mayor-council plan 

of government to confer on the council general legislative powers, 

and such investigative powers as are germane to the exercise of 

its legislative powers, but to retain for the mayor full control 

over the municipal administration and over the administration of 

municipal services. 

9. (New section) The mayor shall, subject to any pertinent civil 

service requirements and any pertinent contractual obligations, 

and within the general limits of the municipal budget, fix the 

amount of salary, wages or other compensation to be paid to 

employees of the administrative departments of the municipal 

government, except that the salary, wages or other compensation 

paid the director of each department shall be fixed by the council 

pursuant to subsection (c) of section 17-31 of P. L. 1950, c. 210 

(C. 40:69A-180), and except that salaries of officers which are 

required by law to be fixed by ordinance shall be fixed by ordinance. 

10. N. J. S. 40A :9-165 is amended to read as follows: 

40A :9-165. The governing body of a municipality, by ordinance, 

unless otherwise provided by law, shall fix and determine the 

salaries, wages or compensation to be paid to the officers and 

employees of the municipality, including the members of the 

governing body and the mayor or other chief ex:ecutive, who by 

law are entitled to salaries, wages, or compensation. [Such salaries, 

wages or compensation may be from time to time, by ordinance, 

increased, decreased or altered.] 

Salaries, wages or compensation fixed and determined by ordi­

nance may, from time to time, be increased, decreased or altered 

by ordinance. No such ordinance shall reduce the salary of, or 

deny without good cause an increase in salary given to all other 

municipal officers and employees to, any tax assessor, tax collector 

or municipal clerk during the term for which he shall have been 

appointed. Except with respect to an ordinance or a portion 

thereof fixing salaries, wages or compensation of elective officials 

or any managerial, executive or confidential employee as defined 

in section 3 of the New Jersey Employer-Employee Relations Act, 

P. L. 1941, c. 100 (C. 34:13A-3) as amended, the ordinance shall 
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21 take effect as provided therein. In municipalities wherein the 

22 provisions of Title 11 (Civil Service) of the Revised Statutes are 

n in operation, this section shall be subject thereto. 

24 Where any such ordinance shall provide for increases in salaries, 

25 wages or compensation of elective officials or any managerial 

26 executive or confidential employee, the ordinance or that portion 

27 thereof which provides an increase for such elective or appointive 

28 officials, shall become operative in 20 days after the publication 

29 thereof, after final passage, unless within said 20 days, a petition 

30 signed by voters of such municipality, equal in number to at least 

:n 5% of the registered voters of the municipality, protesting against 

32 the passage of such ordinance, be presented to the governing body, 

:13 in which case such ordinance shall remain inoperative unless and 

34: until a proposition for the ratification then~of shall be adopted at 

35 an election by a majority of the voters voting on said proposition. 

36 The question shall be submitted at the next general election, 

37 occurring not less than 40 days from the date of the certification of 

:38 the petition. The submission of the question to the voters shall 

39 be governed by the provisions of Title 1~ (Elections) of the 

40 Revised Statutes, as in the case of public questions to be voted 

41 upon ill a single municipality. 

1 ....[Ull. Section 14 of P. L. 1975, c. 291 (C. 4O:55D-23) is 

2 amended to read as follows: 

3 14. Planning board membership. a. The governing body may, 

4 by ordinance, create a planning board of seven or nine members. 

5. The membership shall consist of, for convenience in designating 

6 the manner of appointment, the four following classes: 

7 Class I-the mayor or, in the case of the council-manager fornl 

8 of government pursuant to the "Optional Municipal Charter Law," 

9 P. L.1950, c. 210 (C. 4O:69A-1 et seq.) or "The Municipal Manager 

10 . Form of Government Law" (Subtitle 5 of Title 40 of the Revised 

11 Statutes), the manager, if so provided by the aforesaid ordinance. 

12 Class II-one of the officials of the municipality other than a 

13 member of the governing body, to be appointed by the 

14 mayor···[,]·" •••,. •• with the advice and consent of the 

15 ···[governing]··· body ···exercising general legislative powers 

16 in the municipality··· ; provided that if there be an environmental 

17 commission, the member of the environmental commission who is 

18 also a member of the planning board as required by section 1 of 

19 P. L. 1968, c. 245 (C. 40 :56A-1) ,shall be deemed to be the Class II 

20 planning board member for purposes of this act in the event that 

21 there be among the Class IV or alternate members of the planning 

21A. board both a member of the zoning board of adjustment and a 

21B member of the board of education. 
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22 Class III-a member of the governing body to be appointed by 

23 it, except that no member for Class III shall be. appointed to the 

24 planning board if the governing body consists of only three mem­

25 bers. 

26 Class IV-other citizens of the municipality, to be appointed by 
/ 

. ( 27 the mayor"·"" with the advice and consent of the "·[govern­

28 ingr U body ·"exercising general legislative powers in the munici­

29 pality,·" or, in the case of the council-manager form of govern­

30 ment pursuant to the "Optional Municipal Charter Law," P. L. 

31 1950, c. 210 (C. 40 :69A-1 et seq.) or "The Municipal Manager Form 

32 of Government Law" (Subtitle 5 of Title 40 of the Revised 

32A Statutes), by the council, if so provided by th,eaforesaid ordinance. 

33 The members of Class IV shall hold no other municipal office, 

34 except that in the case of nine-member boards, one such member 

35 may be a member of the zoning board of adjustment. No member of 

36 the board of education may be a Class IV member of the planning 

37 board, except that in the case of a nine-member board, one Class 

38 IV member may be a member of the board of education. If there 

39 be a municipal environmental commission, the member of the en­

40 vironmental commission who is also a member of the planning 

41 board, as required by section 1 of P. L. 1968, c. 245 (C. 40 :56A-1), 

42 shall be a Class IV planning board member, unless there be among 

43 the Class IV or alternate members of the planning board both a 

44 member of the zoning board of adjustment and a member of the 

45 board of education, in which case the member common to the plan­

46 ning board and municipal environmental commission shall be 

47 deemed a Class II member of the planning board. 

48 b. The term of the member composing Class I shall correspond 

49 to his official tenure. The terms of the members composing Class 

50 II and Class III shall be for one year or terminate at the completion 

51 of their respective terms of office, whichever occurs first except 

51A for a Class II member who is also a member of the environmental 

52 commission. The term of a Class II or Class IV member who is 

53 also a member of the environmental commission shall be for three 

54 years or terminate at the completion of his term of office as a mem­

55 ber of the environmental commission, whichever occurs first. The 

56 term of a Class IV member who is also a member of the board of 

57 adjustment, or board of education shall terminate whenever he is 

58 no longer a member of such other body or at the completion of his 

59 Class IV term, whichever occurs first. The terms of all Class IV 

60 members first appointed under this act shall be so determined that 

61 to the greatest practicable extent the expiration of such terms shall 

62 be distributed evenly over the first four years after their appoint­
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63 ment; provided that the initial Class IV terms of no member shall 

64 exceed four years. Thereafter, the Class IV term of each such 

65 member shall be four years. If a vacancy in any class shall occur 

66 otherwise than by expiration of the planning board term, it shall 

67 be filled by appointment, as above provided, for the unexpired 

68 term. No member of the planning board shall be permitted to act 

69 on any matter in which he has, either directly or indirectly, any 

70 personal or financial interest. Any member other than a Class 1 

71 member, after a public hearing if he requests one, may be removed 

72 by the governing body for cause.·,.']·'.... 

1 "[11.]'" ....[ ..12.U]UU • .. ·11..... This act shall take 

2 effect immediately. 
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38 the petition. The submission of the question to the voters shall 

39 be governed by the provisions of Title 19 (Elections) of the 

40 Revised Statutes, as in the case of public questions to be voted 

4:1 upon in a single municipality. 

1 11. This act shall take effect immediately. 

STATEMENT 

This bill clarifies the separation of executive and legislative 

powers in any municipality which has adopted the mayor-council 

plan of government under the "Optional Municipal Charter Law," 

P. I.J. 1950, c. 210 (C. 40 :69A-1 et seq.). The bill also strengthens 

the mayor's authority over the executive branch of municipal 

government, and establishes certain appointment powers for the 

mayor. 
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__S_e_n_a_t_e__ Amendments 

to 

Sena te Bill No. 1206 OCR 
(Senator Lynch)

Amend: 

Page Sec. Line 
board of edaeation, hi whicb ea•• the member common to Ibe plan­
Dinr board and municipal environmental eommluion .ball be 
deemetl a CIa•• II member of the planninr board. 

b. Tbe tenn of the m.mber compoeinr CIa•• I .ball corre'fIOnd 
to bl. ollleial tenore. Tbe term. of tbe member! compo.inK Cllllla 
II and CIa•• III .hall be for 1 year or terminate at the completion 
of Ibelr respeetl.. tenn. of olllee, wbiebner oeeara ftflt except 
for a Clae. II member who I. allO "member of tbe enyironmeatal 
commi••ion. Tbe term of a CI... II or CI... IV member wbo 
I.e al.o a member of tbe environmental eommi••ion .ball be for 3 
year. or tenninate at tbe colllpletion of his term of omee .. a mem­
ber of tbe environmeotal comllli••ion, wbicbever occur. first. Tbe 
.term of D Cia.. IV lIIember who i. al.o a member of the bo.rd of 
adju.tlllent, or board of educnlion shall terminate wbenever be I. 
no lonler a mcmber of sucb other body or at tbe completion of hi. 
.Clau IV term, whichever occllra first. The terms of 011 Class IV 
members fint sppointed under this act shnll be so delerminctl tbat 
to the Ireatest practicable ezlcnt Ihe CJ:pirotion of such terms sholl 
be di.tributed evenly ovcr the tlrst 4 yenrs nfter tbeir appointment; 
provided tbnt the initial Class IV term of no member .111111 e:lceed 
~ years. TbereaCt.,r, tbe Closs IV term of eocb sucb member sball 
be 4 years. If a vaconcy in ony closs sllllll occur otherwise thun by 
I.IpiratioD oC tbe planning board term, it shull be filled by appoint. 
ment, os above provided. fur the unexpired term. No member of 
tbe planninr board shal! be pnmitted to act on any mntter in 
wbieb b. ba., eitber directly or indirectly, any personnl or ftnnncia' 
lntere.t. Any member otber tban a CI... 1 member. after a publio 
bearinl if be reque.ta one, may be removed'by tbe 10YlI'ninl body 
for eau.e. 

'1.' 

ami t .. 11." insert "12. It1118 

STATEMENT 

The purpose of these Senate Amendments is to 

require that all appointments by the mayor to the 

planning board be SUbject to the advice and consent 

of the governing body. 

vr:.p 
91985 
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Amend: 

Page Sec., Line 

8 11 13 

8 11 14 

8 11 27 

__S_E_N_A_T_E__ Amendments 

(Proposed by Senator Lynch) 

to 

SENATE Bill No. l20620CR 

(Sponsored by Senator Lynch) 

After "body" insert "exercising general legislative 

powers in the municipality" 

It ItAfter "mayor" insert ,
 

Omit "governing"
 

After "body" insert "exercising general legislative
 

powers in the municipality,"
 

STATEMENT 

The purpose of these Senate Amendments is to 

clarify ~hat the powers of "advice and consent" 

are accorded to the body which exercises general 

legislative powers in the municipality. 



ASSEMBLY MUNICIPAL GOVERNMENT· COMMITTEE
 

STATEMENT TO 

SENATE, No. 1206 
with Senate conullittee amendments and Senate amendments 

STATE OF NEW JE'RS'EY
 

DATED: DECEMBER 13, 19B4 

Senate "'Bill 'No. 1206 amends various sections of the "Optional Mu­

nicipal Charter Law," P. L. 1950, c. 210 (C. 40 :69A-l et seq:) to clarify 

the separation of legislative and executive power in municipa1ities which 

operate under the mayor-council form of government. 

The separation of powers is a problem unique to the mayor-council 

fonn of government. In the other forms of municipal government, the 

general powers of the government are vested in the townsbip committee, 

the borough council, the commission, or, in the case of the council­

manager form, the council. The powers and responsibilities accorded 

to the mayor (or manager) under those forms are specifically defined 

by statute. 

In the mayor-coUllCil form, however, the general powers of the gov­

ernment are vested in the "municipal governing body," an inclusive 

term which encompasses both the mayor and the council. While various 

court decisions have held that the concept of the separation of powers 

and functions is inherent in the mayor-council form of government, the 

courts have, at the same time, noted that the statutes are not very 

explicit as to the respective respollsibilities, duties and powers of the 

mayor and council. In general, executive and administrative powers 

are vested in the executive (the mayor), while legislative and investi­

gative are vested with the council. To provide a check and baJance, 

particular powen:. are accorded the mayor with respect to legis1ative 

functions (the veto) and the council with respect to executive functions 

(powers of advice and consent). 

Senate Bill No. 1206 defines the re1ationsnipbetween the executive 

and legislative branches by clarif~'ing the separation of powers in 

municipalities operating under the mayor-council form of gover.nment. 

The bill has eight major provisions: 

(1) Section 1 of the bill defines" governing body·' to include both the 

mayor and the council alld provides for the basic separation of powers, 

and re_quires that legislative and executive functions be :uexercised pur­



suant to'the procedures set forth-in thisnlan of goveniment"-unless'I ' 1" , 

other procedures are required by the specific terms of the general law. 

(2) Section 2 of the bill amends section 3--6 of P. L. 1950, c. 210 

(C. 40 :69A-36) to require that legislative powers be exercised by ordi­

Jlanee; except ,for thosC' powers which do not require' act'ion' ';by thp 

governing body as a whole, and provides a list of actions which th0 

council may take by resolutior. 

(3) Section 5 of the bill, for the same reason, amends section 3-10 

of P. L. 1950, c. 210 (C. 4O:69A-40) to set forth procedures for the ... .. ~. ­
exercise of executive functions. The bill attempts to spell out in far 

great~r,detail ~han before the, powers,duties and responsibilities of 
, ' 

the ,D1ayor,~nd provides a list of executive fUIlctions based UpOI1 the 
, , 

list provided in the county executive plml of the "Optional County 

Charter Law." The power of the mayor over boards, conmlissions and 

.agen,cies ~re~ted in the municipal govenmlent is also strengthened. 
, , 

, (4) ,Section 6 of thebill (amellding subsections (b), (d) ,and (f),of 
........ ". -' ..
 
~~etiOIl3-:-13 .of 1'.. L. 1D50, c. 210 (C. 40 :69A~3) provides a general 

'pro<;edu~e of appointment for mUllicipal officers, department heads a'nd .. :.~. . ... . ;.,. . ~ . . .. ." . . . 
,members of boards, commissions and agencies,: mayoral appointment 

.with the advice and consellt of the council. 
. . . . 

(5) Section 6 6f the bill (amejj":;'Jig subsection (a) of sect~pIl 3-13 of 

r,. L., 1950, ~. 21Q (C. 40:G9A-43) also requires that, ill municipalitieli 

-g~verned 'by the mayor-council plan, there shall be at least two munici­
~~ . ." -.' . '. :. . 

_p'~l ~epartments in addition to the department of administration. Under ., ' 

,th~ ,current law, a, municipality is required to have a department of ad­

,ministration, and such other departmellts, not to exceed nine, as tbfl. 

,municipal council may provide. The illtent is clearly to provide latitud2 

'for municipalities to organize efficiently the executive and administra­

th:e functions of the government according to the size and circumstances 

~f .tp.e,municipality. In a few instances, however, the municipal council 

h~s,provided in its administrative code for only the single leg~lly 

required department of administration, effectively depriving the mayor 

,of ,his ,ability to put together a policy-making administratin team-a . , 

"cabinet"-which is essential to strong executiye policy-making. 

, (6) ,Section 8 of the bill inserts a provision for the protection of the 
" 

municipal administrative departments from legislative interference, 

which is copied virtually verbatim from the "Optional County Charter 

Law." 

,(7) Section 9 of the bill inserts a provision clarifying that the mayor 
, , 

.&4all fix the salaries, wages and other compensation to be paid. to m:u­

,nicipal employees, subject to Givil service requir:emen,ts" contractual 

~b'iig~ti~~~-~nd the gene~allil11its fixed by the ~~u~~il i~ th~ niu~icipal 
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budget. Exceptions to this would be the salaries of directors of munici­

pal departments required by law to be fixed by the council, and salaries 

of those municipal officers which are required by law to be fixed hy 

ordinance. 

(8) Section 14 of the bill clarifies that certain members of municipal 

planning boards shall be appointed by thr ma~'or, with the adyice and 

consent of the legislatiw hody. 

In addition, the bill clarifies the respectiYe duties of the mayor and 

the various municipal department heads with respect to the develop­

ment, installation and maintenance of centralized budgeting, certain 

personnel and purchasing procedures and the appointment and removal 

of subordinate department personneL 

Further, the bill amends N. J. S. 40A :9-165 in order to avoid a possi­

ble conflict of laws situation between the salary-fixing provisions of 

that statute and the salary-fixillg proYisions of the bilL 
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[THIRD OFFICIAL COpy REPRINT] 

SENATE, No. 1206 

STATE OF NEW JERSEY 

INTRODUCED FEBRUARY 6, 1984 

By Senator LYNCH 

Referred to Committee on County and Municipal Government 

AN ACT concerning U[the mayor-council plan of government under
 

the "Optional Municipal Charter Law,"lil. UrnayMs and local
 

governing bodie~ in certain instances,uamending and supple­


menting P. L. 1950, c. 210 and amending N. J. S. 40A :9-165 uand
 

P. L. 1975, c. 291 u . 

1 BE IT ENACTED by the Senate and General Assembly of the State
 

2 of New Jersey:
 

1 1. Section 3-2 of P. L. 1950, c. 210 (C. 40 :69A-32) 18 amended
 

2 to rend as follows:
 

3-2. a. Eacb municipality bereunder shall he governed hy an
 

4 elected council, and an elected mayor and by :-,urh other officers
 

5 and employees as may be duly appointed pursuant to this article,
 

6 general law or ordinance.
 

7 b. In each municipality adopting the '.>Wi/or-collncil plan of
 

8 government, the term" governing body" shall be construed to
 

9 include both the mayor and the municipnl council. For the lnrrpose
 

10 of the construction of all other aplJlicnble statutes, unless the 

11 expl/rit tenns and context of the statute rC(fuirc n contrary COll­

12 struction, any administrative or executil;e functions assigned by· 

13 general law to the governing body shall be exercised by the mayor, 

14 and any legislative and investigative functions assigned bV general 

15 law to the governing body shall be exercised by the council. Those 

16 functions shall be exercised pursuant to the lJ10cedures set forth 

17 in this plan of government, 'Unless other procedures are required 

18 by the specific tenns of the general law. 

1 2. Section 3-6 of P. L. 1950, c. 210 (C. 40:69A-36) is amended to
 

2 read as follows:
 
ExPLANATION-Maller enclosed in bold·Caced brackets [Ihus] in the above bill
 

is nol enacled an,1 is inlended 10 be omilled in Ihe law.
 
Maller prinled in italics Ih/ls is new mailer.
 

Mauer enclosed in asterisks or slars has been adopted as Collows:
 
·-Senate committee amendments adopted April 30, 1984.
 

• ·-Senate amendments adopted September 20, 1984•
 
•• ·-Senate amendments adopted October 22, 1984.
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3 3-6. The legislative power of the municipality shall be exercised 

4 by the municipal council, [except as may be otherwise provided 

5 by general law] subject to the procedures set forth in this plan 

G of government. Legislative powers shall be exercised by ordi­

7 nance, except for the exercise of those powers which do not require 

8 action by the governing body as a whole, and may, therefore, be 

9 exercised by resolution, including: 

10 a. The override of a veto of the maym'; 

11 b. The exercise of advice and consent to actions of the mayor; 

12 c. The conduct of a legislative inquiry or investigation; 

13 d. The expression of disapproval of the removal by the mayor 

14 of officers or employees; 

15 e. The removal of any m1tnicipal officer for cause; 

16 f. The adoption of rules for the council; 

17 g. The establishment of times and lJlaces for council meetings; 

18 h. The establishment of the council as a committee of the whole 

19 and the delegation of any number of its members as an ad hoc 

19A committee; 

20 i. The declaration of emergencies respecting the passage of 

21 ordinances; 

22 j. The election, appointment and removal of officers and em­

23 ployees of the council; 

24 k. Designation of official newspapers; 

25 l. Approval of contracts IJresented by the mayor; 

26 m. Actions specified as resolutions in the" Local Budget Law" 

27 (N. J. S. 40A :4-1 et seq.); and 

28 n. The expression of council policies or opinions which require 

29 no formal action by the governing body. 

1 3. Section 3-7 of P. L. 1950, c. 210 (C. 40 :69A-37) is amended 

2 to read as follows: 

3 3-7. The council, in addition to such other powers and duties as 

4 may be conferred upon it by this charter or otherwise by general 

5 law, may: 

6 (a) require any municipal officer, in its discretion, to prepare 

7 and submit sworn statements regarding his official duties in the 

8 performance thereof, and otherwise to investigate the conduct of 

9 any department, office or agency of the municipal government; 

10 (b) remove, by at least two-thirds vote of the whole number of 

11 the council, any municipal officer, other than the mayor or a 

12 member of council, for cause, upon notice and an opportunity to 

13 be heard. 

1 4. Section 3-9 of P. L. 1950, c. 210 (C. 40 :69A-39) is amended 

2 to read as follows: 
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3 3-9. The executive power of the municipality shall be exercised 

4 by the mayor, subject to the procedures set forth in this plan of 

5 government. 

1 5. Section 3-10 of P. L. 1950, c. 210 (C. 40 :69A-40) is amended 

2 to read as follows: 

3 3-10. The mayor shall [enforce the charter and ordinances of 

4: the lllunicipality and all general laws applicable thereto. He shall 

5 annually report to the council and the public on the work of the 

6 previous year and on the condition and requirements of the 

7 municipal government and shall from time to time make such 

8 recommendations for action by the council as he may deem in the 

9 public interest. He shall supervise all of the departments of the 

10 municipal government and shall require cacll (lepartment to make 

11 an annual and such other reports of its work as he may deem 

12 desirable]: 

13 a. Enforce the charter and ordinances of the municipality and 

14 all general laws applicable thereto,. 

15 b. Repot't annually to the council and to the public on the state 

1G of the municipality, and the work of tIte previous year,. he shall 

17 also recommend to the council whatever action Or programs he 

18 deems necessary for the improvement of the municipality and the 

19 welfare of its residents. He may from time to time recommend any 

20 action or programs he deems necessary or desirable for the munici­

:21 pality to undertake,. 

22 c. Supervise, direct and control all departments of the municipal 

23 government and shall require each department to make an annual 

24 and such other reports of its work as he may deem desirable,. 

25 d. Require such 1'eports and examine such accounts, records and 

26 operations of any board, commission or other agency of municipal 

'.:,7 gove I'mneut, as he deems necessary,. 

:28 e. Prepare and submit to the council for its consideration and 

29 adoption an annual operating budget and a capital budget, estab­

30 lish the schedules and procedures to be followed by all municipal 

31 departments, offices and agencies in connection therewith, and 

02 supervise and administer all phases of the budgetary lJrocess,. 

33 f. Supervise the care and custody of all municipal property, 

34 institutions and agencies, and make recommendations concerning 

35 the nature and location of municipal improvements and execute 

JG improvements determined by the governing body; 

37 g. Sign all contracts, bonds or other instruments requiring the 

38 consent of the municipality,. 

39 h. Review, analyze and forecast trends of municipal services 

40 and finances and programs of all boards, commissions, agencies 

l 
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41 and other municipal bodies, and report aud recommend thereon 

42 to the councU; 

43 i. ·[Develop,install and maintain]* ~Supe1'1;ise the development, 

43A installation and maintenance or centralized budgeting, personnel 

44 and purchasing procedures as may be aulllOrized by ordinance; 

45 j. Negotiate contracts for the municipaldy subject to council 

46 approval; 

47 k. Assure that all terms and condition~;mposedin favor of the 

48 municipality 01" its inhabitants in any statute, franchise or other 

49 contract aTe faithfully kept and perfol'lned; 

50 l. Serve as an ex officio nonvoting member of all appointive 

51 bodies in municipal government of which he is not an official voting 

52 member. 

1 6. Section 3-13 of P. L. 1950, c. 210 (C. 40 :69A-43) is amended 

2 to read as follows: 

3 3-13. (a) The municipality shallhav8 a department of adminis­

4 tration and such other departments, not less than two and not 

5 exceeding nine in number, as council may establish by ordinance. 

6 All of the administrative functions, powers and duties of the 

7 municipality, other than those vested in the offices of tbe lllunicipal 

8 clerk and the municipal tax assessor, shall be allocated and 

9 assigned among and within such departments. 

10 rrhe offices of the municipal clerk and the municipal tax assessor 

11 shall be subject to such general administrative procedures and 

12 requirements as are departments of the municipal government, 

13 including, but not limited to, the preparation and. submission of an 

14 annual budget and of such periodic budget reports as are generally 

15 required of departments, and such accounting controls, central 

16 purchasing practices, personnel procedures and regulations, and 

17 central data processing services as are generally required of 

1~ departments. 

19 (b) Each department shall be headed by a director, who shall be 

:20 appointed by the mayor with the advice and consent of the council. 

21 Each department head shall serve during the term of office of the 

22 mayor appointing him, and until the appointment and qualification 

23 of his successor. The mayor shall, with the advice and consent of 

24 the council, appoint ·the 1J1/unicipal asseSSOT and" all other munici­

25 pal officers "'not assigned within municipal departments,· subject 

26 to the terms of any general law pro1.Jiding for these offices, unless 

2GA a different appointm,ent proceduTe is clearly required by general 

27 law. 

28 (c) The mayor may in his discretion remove any department 

29 head, and, subject to any general provisions of law concerning 
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30 term of office or tenw"e, any other municipal officer ·who is not a 

31 sub01"dinate departmental officer or employee·, after notice and 

31A an opportunity to be heard. Prior to [removing a department 

;)~ Le<~d] removal the mayor shall first file written notice of his inten­

:33 tiOll with the council, and such removal sltall lJCeOllle effective on 

34 the twentieth day after the filing of such llotiee unless the council 

33 shall prior thereto have adopted a resolution by a two-thirds vote 

36 of the whole number of the council, disapproving tbe removal. 

37 (d) Department heads shall avpoint 6uburclinate officers and 

3~ employees witbin their respective departments and may, with 

::W approval of the mayor, remove such officer", aHd employees subject 

40 to tLe provisions of the Revised Statutes, Title 11, Civil Service, 

41 wllere that Title is effective in the municipality, or other general 

4:l law[; provided, however, that council may provide by ordinance 

43 for the appointment and removal of specific boards or commissions 

44 by the mayor]. 

4~ (e) Notwitbstanding the foregoing provisions of this section in 

4:6 any city of the first class, there shall be, and in any municipality 

47 having a population of 15,000 or more, there may be, a board of 

48 alcoholic beverage control which sball exercise tbe powers con­

49 ferred upon municipal boards of alcoholic beyerage control under 

50 Title 33 of the Revised Statutes. Such boards sball be comprised 

51 of three members, no more than two of whom shall be of the same 

5:2 political party, who shall be appointed by the mayor, with the 

3;) advice and consent of the council, eacb to serve for a term of three 

S4 years, provided that of those first appointed, one shall be appointed 

JJ to serve for a term of one year, one for two years, and one for 

GG tLl'ee years. Any vacancy in such office sball be filled in the same 

J j manner as the original appointment for the balance of the unex­

58 pired term. Except in cities of the first class the members of 

59 such board shall serve without compensation but may be reim­

(jO bursed for necessary expenses incurred in the performance of 

01 their duty; in cities of the first class, the members of such board 

62 shall receive such compensation as shall be established by ordi­

63 nance of the municipality. They shall be removable by the mayor 

64 for cause. Any person appointed hereunder shall not be subject to 

li;) the provisions of Title 11 of the Revised Statutes, Civil Service, 

GG and no such person shall be a member of the city council. 

G7 Notbing in this subsection shall be construed to limit the general 

G8 power of the municipal council under this act to establish, alter 

69 and abolish offices, boards and commissions in any municipality 

70 other than a city of the first class. 

71 (f) 'Whenever [in any city of the first class] the governing body 
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72 IS authorizerl by any provision of general law to appoint the 

73 members of any board, authority or commission, such power of 

74 appointment shall be deemed to vest in the mayor with the advice 

75 anu consent of the council, unless the specific terms of that general 

7G law clearly require a different appointment procedure. 

1 7. Section 3-18 of P. L. 1950, c. 210 (C. 40 :69A-48) is amended 

2 to read as follows: 

iJ 3-18. Tbe [council] governing bod!) shall provide by ordinance 

4 for the exercise of a control function, in the management of the 

5 finances of the municipality, by some officer otber than the business 

G administrator. The control function shall include provision for an 

7 encumbrance system of budget operation, for expenditures only 

8 upon written requisition, for the pre-audit of all claims and 

9 demands against the municipality prior to payment, and for the 

10 control of all payments out of any public funds by individual 

11 warrants for each paYment to the official having custody thereof. 

1 8. (New section) In any municipdity adopting the mayor­


2 council plan of government, the municipal council shall deal with
 

3 employees of the department of administration and other admin­


4 istrative departments solely through the' mayor or his designee.
 

5 All contact with the employees, and all actions and communica­


6 tions concerning the administration of the government and the
 

7 provision of municipal services shall be through the mayor or his
 

8 designee, except as otherwise provided by law.
 

9 Nothing in this section shall be constl'lled to prohibit the coun­

10 cil's inquiry into any act or problem of the administration of the 

11 municipality. Any council member may, at any time, require a 

12 report on any aspect of the government of the municipality by 

13 making a written request to tlle mayor. The council may, by a 

14 majority vote of the 'whole number of its members, require the 

15 mayor or his designee to appear before the council sitting as a 

16 committee of the whole, and to bring Lefore the council those 

17 records and reports, and officials and employees of the munici­

18 pality as the council may determine necessary to ensure clarifica­

19 tion of the matter under study. Tbe council may furtber, by a 

20 majority of the whole number of it~ members, designate any 

21 number of its members as an ad hoc cOlJlmittee to consult with 

22 the mayor or his designee to study any llJutter and to report to 

23 tbe council thereon. It is the intent of tIle mayor-council plan 

24 of government to confer on the council general legislative powers, 

25 and such investigative powers as are germane to the exercise of 

26 its legislative powers, but to retain fur tLe 111ayor full control 

27 over the municipal administration and over the administration of 

28 municipal services. 
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1 9. (New section) The mayor shall, subject to any pertinent civil 

2 service requirements and any pertinent contractual obligations, 

3 and within the general limits of the municipal budget, fix the 

4 amount of salary, wages or other cOE'vensation to be paid to 

5 employees of the administrative departments of the munieipal 

6 government, except that the salary, wages 0]' other compensation 

7 paid the director of each del)artmcnt shall be fixE'll by the council 

8 pursuant to subsection (c) of section 17-31 of P. L. 1950, c. 210 

9 (C. 40:69A-180), and except that salaries of officers which are 

10 required by law to be fixed by ordinanee s'wlllw fixed by ordinance. 

1 10. K. J. S. 40A :9-165 is amended to read as follows: 

2 40A :9-1G5. rrhe governing body of a municipality, by ordinance, 

3 uuless otherwise prorided by law, shall fix and determine the 

4 salaries, wages or compensation to be paid to the officers and 

,) employees of the municipality, includin'i' tIle members of the 

(j gO\'erning body and the mayor or other chi::f excGutive, who by 

I law are entitled to salaries, wages, or compensation. [Such salaries, 

R wages or compensation may be from time to time, by ordinance, 

9 increased, decreased or altered.] 

J0 S rzlaries, wages or compensation fixed lind determined by ordi­

n nance may, from time to time, be increased, decreased or altered 

12 by ordinance. No such ordinance shall reduce the salary of, or 

13 deny without good cause an increase in salary given to all other 

14 municipal officers and employees to, any tax assessor, tax collector 

15 or municipal clerk during the term for wllich he shall have been 

IG appointed. Except with respect to an ordinance or a portion 

17 tberpof fixing salaries, wages or compensation of elective officials 

18 or any managerial, executin or cOJJfldential employee as defined 

19 in section 3 of the New Jersey Employer-Employee Relations Act, 

20 P. L. 1041, c. 100 (C. 34 :13A-3) as anwnded, the ordinance shall 

21 take effrct as provided therein. In lllUnicip~\lities wherein the 

2~ provisions of Title 11 (Civil Service) of tIJe Revised Statutes are 

:23 in operation, this section shall be subject thereto. 

24 'When' any such ordinance shall provide fo~' increases in salaries, 

2j wa).!es oj' compensation of elective officials or any managerial 

26 executi..-e or confidential employee, the onlinance or that portion 

27 thereof which provides an increase for such elective or appointive 

28 officiaL;. ,;1all become ope1'atiYe in 20 days after the publication 

29 thereof, after final passage, unless \yithin said 20 days, a petition 

30 signed by voters of such municipality, equal in number to at least 

31 5% of the registered voters of the ll1ulliciliality, protesting against 

32 the passage of such ordinance, be presented to tlle governing body, 

33 in which case such ordinance shall remain inoperative unless and 
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34 until a proposition for the ratification thereof sball be adopted at 

35 an election by a majority of the voters voting on said proposition. 

36 The question shall be submitted at the next general election, 

37 occurring not less than 40 days from the date of the certification of 

3S the petition. The submission of the qUl:stion to the voters shall 

39 be governed by the provisions of Title 1~ (Elections) of the 

40 Revised Statutes, as in the case of public questions to be voted 

41 upon in a single municipality. 

1 "11. Section 14 of P. L. 1975, c. 291 (C. 40:55D-23) is amended 

2 to read as follows: 

3 14. Planning board membership. a. The gOY81'l1Wg' hody may, 

4 by ordinance, create a planning board of seven or nine members. 

5 The membership shall consist of, for convenience in (lesignating 

6 the marmer of appointment, the four following classes: 

7 Class I-the mayor or, in the case of the COUllCil-lllanager form 

8 of government pursuant to the "Optional _\funlcipal Charter Law." 

9 P. L.1950, c. 210 (C. 40:69A-1 et seq.) or "~'he MUllieipal :i\Ianager 

10 Form of Government Law" (Subtitle 5 of Title 40 of the Revised 

11 Statutes), the manager, if so provided by the aforesaid orrliJlfl1lce. 

12 Class II-one of the officials of the mnnicipality other thm] :-l 

13 member of the governing body, to he appointed b~T the 

14 mayor"·[,]"· ... ,... with the advice and consent of the 

15 ·"[governing]"· body u·exercising general legislative pOt/JeTS 

16 in the municipality"·,. provided that if there be an environmental 

17 commission, the member of the environmental commission who is 

18 also a member of the planning board as required by section 1 of 

19 P. L. 1968, c. 245 (C. 40 :56A-1), shall be deemed to be the Class II 

20 planning board member for purposes of this act in the event that 

21 there he among the Class IV or alternate members of the planning 

21A board both a member of the zOllilig board of adjustmellt and a 

21B member of the board of education. 

22 Class III-a member of the governilli-; body 10 be appointed by 

23 it, except that no member for Class III shall be appoillted to the 

24 planning board if the p;o\'eming body consists of onl~· three mem· 

25 bers. 

26 Class IV-other citizens of the municipality, to be appointed by 

27 the mayoru *,*",* u:ith the ad'vice and COJlsent of the "*~[goveTn­

28 ing]"~ body u>exercisin!) gvnerallegislative !Jowers in the munici­

29 pality,· ..• or, in thE' case of the council-manager form of govern­

30 ment pursuant to the "Optional Municipal Charter Law," P. L. 

31 19;}O, c. 210 (C. 40 :69A-1 et seq.) or "The Municipal I\Ianager Form 

32 of Government La\v" (Subtitle ;; of Title 40 of the Revised 

32A Statutes), by the council, if so provided by the aforesaid ordinance. 
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33 The members of Class IV shall hold no other municipal office, 

34 except that in the case of nine-member boards, one such member 

35 may be a member of the zoning board of adjustment. No member of 

36 the board of education may be a Class IV member of the planning 

37 board, except that in the case of a nine-member board, one Class 

38 IV member may be a member of the board of education. If there 

39 be a municipal environmental commission, the member of the en­

40 vironmental commission who is also a member of the planning 

41 board, as required by section 1 of P. L. 1968, c. 245 (C. 40:56A-1), 

42 shall be a Class IV planning board member, unless there be among 

43 the Class IV or alternate members of the planning board both a 

44 member of the zoning board of adjustment and a member of the 

45 board of education, in which case the member conllilon to the plan­

46 ning board and municipal environmental commission shall be 

47 deemed a Class II member of the planning board. 

48 b. The term of the member composing Class I shall cOlTespond 

49 to his official tenure. The terms of the members composing Class 

50 II and Class III shall be £01' one year or terminate at the completion 

51 of their respective terms of office, whichever occurs first except 

51A for a Class II member who is also a member of the environmental 

52 conlli1ission. The term of a Class II or Class IV member who is 

53 also a member of the environmental commission shall be for three 

54 years or terminate at the completion of his term of office as a mem­

55 bel' of the environmental conllilission, whichever occurs first. The 

56 term of a Class IV member who is also a member of the board of 

57 adjustment, or board of education shall terminate whenever he is 

58 no longer a member of such other body or at the completion of his 

59 Class IV term, whichever occurs first. The terms of all Class IV 

60 members first appointed under this act shall be so determined that 

61 to the greatest practicable extent the expiration of such terms shall 

62 be distributed evenly over the first four years after their appoint­

63 ment; provided that the initial Class IV terms of no member shall 

64 exceed four years. Thereafter, the Class IV term of each such 

65 member shall be four years. If a vacancy in any class shall occur 

66 otherwise than by expiration of the planning board term, it shall 

67 be filled by appointment, as above provided, for the unexpired 

68 term. No member of the planning board shall be permitted to act 

69 on any matter in which he has, either directly or indirectly, any 

70 personal or financial interest. .An~' member other than a Class 1 

71 member, after a public hearing if he requests one, may be removed 

72 by the governing body for cause.u 

1 ··[11.]" ""'12." This act shall take effect inlli1ediately. 

, 

l 
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AU~U5t 26, 196) 

SE~ATE E!Ll. ~O. 1206 (3rd OCR) 

To the Ser.ate: 

Pur~uant to Article V, Section], Par6graph 14 of the Constitution, I 

here~ith return Senate Bill ~o. 1206 (3rc OCR) with ~y objections anc recocrr.end­

ations for awend~ent. 

This bill would clarify the separation of powers between the executive and 

legislative branches of municipal governments operating under the mayor-council 

fo~ of government authorized by the Optional Municipal Charter Law, otherwise 

known as the Faulkner Act. 

This bill attempts to eliminate ambiguities concerning the role of the 

mayor and the council in mayor-council Faulkner Act municipalities, and it 

reflects the thinking of the L~gislature following deliberations on this bill 

and its predecessors over the course of the last two years. 

The County and Municipal Government Study Commission has pointed out, in 

its publication Forms of Municipal Government in ~ew Jersey, that the mayor-

council forrr. of government under the Optional Municipal Charter Law is partic­

ularly important because most of the larger municipalities of the State operate 

under its provisions. The Study Commission has estimated that as many as 

one-third of ~ew Jersey's people are governed locally under this version of the 

Faulkner Act. Newark, Jersey City, Paterson, Elizabeth, Trenton. Camden and 

Woodbridge Township, to name but seven of the almost 60 municipalities affected, 

operate under this form of government. 

I agree with the intent of this legislation insofar as it clarifies the 

role of the mayor and the council in mayor-council Faulkner Act municipalities. 

Delineation between executive and legiblative functions at the local level is 
,

compatible with the delineation that exists at the county level in those 

counties that have a county executive and a board of chosen freeholders under 

the Optional County Charter Law and, indeed, at the State level itself between 

the powers of the Governor and the Legislature. 

Major provisions of this bill include placing in the applicable statute 

the presumption that administrative or executive functions assigned by general 

law to the governing body shall be exercised by th~mayor, and any legislative 

and investigative functions assigned by general law to the governing body shall 

be exercised by the council. The bill goes on to list specific legislative 
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po~ers to be exercised by the council and specific executive powers to be 

exercised by the mayor. The bill clarifies certain appointment powers of the 

mayor, as well as authority to fix the amount of salary, wages or other compen­

8ation to be paid to employees of the administrative departments of the munici­

pal government. 

1 believe, however, that certain technical amendments should be incorporated 

into the provisions of this bill. Specifically, I am opposed to defining the 

tenn "governing body" in mayor-council Faulkner Act municipalities to include 

both the mayor and the municipal council. I am advised that the language is 

not necessary because the Optional Municipal Charter Law currently contains no 

ambiguous use of the term "governing body." Current law adequately and clearly 

expresses the fonn of government in question. and to infer that the mayor is a 

member oi the governing body is misleading in that he has no voting rights and. 

indeed. Reed not attend council meetings. Therefore, my suggestions include 

amending the legislation to continue to define the term "governing body" in a 

manner consistent with the intent of the Optional Municipal Charter Law. 

1 am suggesting technical amendments to ensure that where general law now 

clearly requires action by council resolution in these Faulkner Act municipalities, 

this legislation will not modify that procedure. I note that the bill now 

specifies the "Local Budget Law" (N.J.S. 40A:4-1 et seq.) as such a possible 

area. and my amendments cite the "Local Fiscal Affairs Law" (N.J.S. 48:5-1 et 

seq.). as another possible orea where council action is mandated. Other 

similar sections of general law may also exist. 

Other technical amendments make clear that the municipal council shall be 

able to set the salaries of council employees, subject to pertinent civil 

service requirements and any pertinent contractual obligations, and within the 

general limits of the municipal budget. Another amendment limits the right of 

the mayor to remove municipal officers w~o are neither department heads nor 

subordinate departmental officers or employee. to other municipal executive 

officers. As the bill reached my desk. it did not specify that this power of 

removal of other municipal officers was to be confined to municipal executive 

officers, as should be the case. 
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1 a~ also suggesting techr.ical &~e~dment5 to ensure that the municipal tax 

collector shall continue to be appointee by the procedure currently in forc~. 1 

also wish to clarify the section of the bill that extends the right of the 

ma:-,or in any municipality operating 'under this fonI. of government to make 

appointments to boards, authorities or commissions with the advice and consent 

of the council to ensure that specific terms of general law now on the books 

continue to operate for appointments to such entities as zoning boards of 

adjustments and municipal utilities authorities. 

1 am also suggesting that the section amending the Municipal Land Use Law 

concerning the appointment of certain classes of planning board members be 

deleted. I believe that amendments to the Municipal Land Use Law or any other 

similar general legislation should	 be considered separately and not as part of 

a clarifying statute related to the Optional Municipal Charter Law. 

Therefore, I herewith return Senate Bill ~o. 1206 (3rd OCR) and recommend 

that it be amended as follows: 

Page 1, Section 1, lines 7-9:	 Delete "In each municipality adopting 
the mayor-council plan of government, 
the term "governing body" shall be 
construed to include both the mayor 
and the municipal council." 

Page 2, Section 2, Line 7:	 Delete "which". insert "that, under 
this plan of government or general 
law.". 

Page 2. Section 2, Line 8:	 Delete "governing body as a whole", 
insert "mayor as a condition of 
approval for the exercise thereof". 

Page 2, Section 2, Line 9:	 After "including". insert ", but not 
limited to". 

Page 2, Section 2, Line 22:	 After "appointment", insert ". setting 
of salaries". 

Page 2, Section 2, Line 23:	 After "council". insert ". subject ~o 

any pertinent civil service requirements 
and any pertinent contractual 
obligations, and within the general 
limits of the municipal budget". 

Page 2, Section 2, Line 27:	 After "(N.J.S. 40A:4-1 et seq__ )", 
insert "and the "Local Fiscal Affairs 
La..,;" (!'>.J.S. 40A:5-1 et seq.)". 

Page 2, Section 2, Line 29:	 Delete "governing body". insert 
"mayor". 

Page 4, Section 6. Line 26A:	 After "required". insert "by this plan 
of government or". 
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Page 5, S~ction 6, Line 30: 

Page 6, Section 6, Line 76: 

Page 6, Section 7, Line 3: 

Pages 8 and 9, Section 11, 
Lines 1-72: 

Page 9, Section 12, Line 1: 

[seal] 

Attest: 

lsi ~. Cary Edwards 

Chief Counsel 

After "municipal", insert "executive". 

After "procedure", insert ", or appoint­
~ent by resolution in which case the 
appointment shall be by the council". 

Delete "The governing body shall pro­
vide", insert "Provision shall be 
made ,.. 

Delete in their entirety. 

Delete "12", insert "11". 

Respectfully, 

lsi Thomas H. Kean
 
GOVER."lOR
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AssemblyVOAppr~ves
 

I MaY?lJ-Council Bill
 
~. fvy D -lIli l!.!:;,-­l1}fdHN FR N~ 

Pres,s Stafr Wnter.
. 

" TRENTON .~ The state As­
sembiy, acting Monday on legisla­
tiOD. conditionaUy vetoed by the 
governor, passed a new version of 

, a bill that clarifies the-separation 
.of- powers in the mayor-council 
form of governmenl 

As originally written,' the bill 
would have greatly restricted the 
ability of city councils to act 
without mayoral approval·while 
increasing the mayor's individual 
powers, particularly in making 
certain appointments. ' 

But in late August, Gov. Thom­
as Kean conditionally vetoed the 
bill that would have clarified the 
separation of powers in mayor-
council governments under the 

in~ Atlantic .City, Ocean C:ity,
WIldwood, BrIdgeton and Vme­
land.­

Kean's veto called for changing 
the bill's definition of "governing 
body" to show that the mayor is 
not included as a member" of 
council. Under Kean's Interpreta• 
tion, the mayor is an executive 
officer who oversees governmept 
operations. while council consti· 
tutes the legislative branch. 

As originally written, the bill 
would have restricted the types of 
business that could be done by 
resolution and required councils 
to do much of their business by 
paSsing ordinances, which could 
be vetoed by mayors. 

That clause was at odds with 
existing state laws that require 
certain actions to be done by 

Optional Municipal Charter Law. ,resolution. 
The bill was sponsored by Sen. 
John Lynch. ~Middlesex, Union. 

en~c=~ywi:n~~~~~~~ 
sion ~tores certain council pow­
ers that would have been taken 
away. The Senate passed the new' 
version of the bill Sepl 9. 

The original measure had been 
passed :U-6 by the Senate and 47­
23 by the Assembly, .although 
some legislators said they didn't 
realize the effect the bill could 
have on the governments of S9 
municipalities in the state, includ-

Another of Kean's conditions 
for approving the legislation re­

(See CITIES on Page 30) 
.,. 
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>:iiBill Would Boost
 
r;;~~' !, '" , .. ", :,cr:'Power.of May'ors
 
t:~:~,,-,'It-c.1' 7--/o-pr, .' . 
~.:-:!' ~ ALYN ACKER~~.,: o!f~cials and conflicting Court de-' 

,('v '1'~. ·D--..-S._&fW '._ ,-.t,,::.;;:, ··ClSIODS. .' .. ", .
~""d.;.,.a:r~.." n_a"til..;:".,....... . .,_.. _.c~ __ ·~·. ,'-' .~. 

~ ";~The: government operati~ ~i' While aiming f~r CJ~cati0!1,' 
\'S' some five dozen New Jersey cit·; the amendments· an: .wor~ed m\5. .. is/that· have mayor-eouncil.for-r such a way ~t~ key ~es 

, ,iriits:inay be profoundly changed:. ~ such ~ fma~respoDS1bility 
-.J: b1 abilLthat was quietly'passed: :- rema1!1 ~Uddied.· :. '. 
~ by'dhe state Legislature· and ,is: ~n addition, ~ugh ~l'S an~ 
~.. awaiting . action 'by Governor: unmtended delet;ions, the bill ~ It 
\1: '!'OOmasH. Kean.. , ..,:; ,.,; ....., ' DOW. reads ~tricts thea~onty 
'-.: ,.~Although the bill was passed by o.f City councils beyond tb~ mten­
~; the Senate 31.6 on Nov. 19 and by tions of ~ose who drafted it.' ~ 
~. the Assembly 47-23 00 June 17. a:. The bl~: . ', .Z ~Dinber ,:,of officials in affected . • Reqwres eveD .the m~t rodi·' 
I ". towns' contacted during the ·,last· me!1tary of coun~ functions.­

(..." week said they were.unaware of ruliog .~o plannmg and zonmg 
~ tbel~tiOo. . _ .\ ~.\., board appeals~d ~fers 'of ,. ;.> ,)<,. ,• .';;. " l mercantile or liquor licenses -:­

,: ~:~~~;w~ ~pproved as' & be done by th~passing of city 
:. ~eaD~vor-'clarifymg tbesome- laws subject to mayoral veto. 
;:tiines-haiy distribution of power • May ieave coUDcil,membe~ 
:' .be~een mayors and city councils who under state law are liable for i 
;: by:~;amending the 35-year-old improprieties in the payment .of 
.- .Faulkner Act.. the state. law under city bills, with little or no control 
1, .which.i~ayor-council .' govet:n-:- over such payments. -, .. 
:: !Dents are organized. The vagar-: '.1.'. Strips city councils Df all 
':' .les of ~ law. enacted as reformappointmeotpower for municipal 
~; )egislatiC'ID in 1?50, have led to boards andcolDDlissions, giving 
. nu~e~ laWSUits among e~ected .\..... (See BILL onPag 12)" ,."., \ . . e ' , 
"'i':~: : ~, . . . .'~1 J­
I'· -, \ " , 

',', ',' \ 
f#.:­. ,:i. ~: >, ~>-~, , .".IJ:. __ . ,,-"-;.... ,...... , ~ .~ "'l",;,' 
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