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P. L. 1985, CHAPTER 222, approved July 2, 1985

Senate Committee Substitute For
1985 Senate Nos. 2046 and 2334 (Second Official Copy Reprint)

Ax Acr concerning housing, **[and}** making an appropriation
**and amending P. L. 1975, ¢. 291°°.

BE 11 ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. This act shall be known and may be cited as the “Fair Housing
Act.”

2. The Legislature finds that:

a. The New Jersey Supreme Court, through its rulings in South
Burlington Counly NAACP v. Mount Laurel, 67 N.J. 151 (1975)
and South Buriington County NAACP v. Mount Laurel, 92 N.J.
158 (1983), has determined that every municipality in a growth
area has a constitutional obligation to provide **through its land
use regulations** a realistic opportunity for a fair share of its
region’s present and prospective needs for housing for low and
moderate income families.

b. In the second Mount Laurel ruling, the Supreme Court stated
that the determination of the methods for satisfying this consti-
tutional obligation “is better left to the Legislature,” that the court
has “always preferred legislative to judicial action in their field,”
and that the judicial role in upholding the Mount Laurel doctrine
“could decrease as a result of legislative and executive action.”

¢. The interest of all citizens, including low and moderate income
families in need of affordable housing, would he best served by
a comprehensive planning and implementation response to this
constitutional obligation.

d. There are a number of essential ingredients to a comprehen-
sive planning and implementation response, including the estab-

EXPLANATION—Matter enclosed in bold-faced brackets [thus] in the above bill
is not enacted and is intended to be omitted in the law.

Matter printed in italics thus is new matter,
Matter enclosed in asterisks or stars has been adopted as follows:
*—Assembly committee amendments adopted February 28, 1985.
#¢_Senate amendments adopted in accordance with Governor’s recommenda-

tions May 13, 1985.
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21 lishnient of reasonable fair share housing guidelines and standards,
22 the initial determination of fair share by officials at the municipal
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review of the local fair share study and housing element. and con-
tinuous State funding for low and moderate income housing to
replace the federal housing subsidy programs which have been
almost completely eliminated.

e. The State can maximize the number of low and moderate
income units provided in New Jersey by allowing its munieipalities
to adopt appropriate phasing schedules for meeting their fair
share, so long as the municipalities permit a tiniely achievement
of an appropriate fair share of the regional need for low and
moderate income housing as required by the Mt. Laurel T and IT
opinions.

f. The State can, also, maximize the number of low and moderate
income units by rehabiliating existing, but substandard, housing
in the State, and, in order to achieve this end, it is appropriate
to permit the transfer of a limited portion of the fair share obli-
gations among municipalities in a housing region, so long as the
transfer occurs on the basis of sound comprehensive planning,
with regard to an adequate housing financing plan, and in relation
to the access of low and moderate income households to employ-
ment opportunities.

**g. Since the urban areas are vitally important to the State,
construction, conversion and rehabilitation of housing in our urban
centers should be encouraged. However, the provision of housing
in urban areas must be balanced with the need to provide housing
throughout the State for the free mobility of citizens.

h. The Supreme Court of New Jersey in its Mount Laure] deci-
sion demands that municipal land use regulations affirmatively
afford a reasonable opportunity for a variety and choice of housing
including low and moderate cost housing, to meet the needs of peo-
ple desiring to live there. While provision for the actual construe-
tion of that housing by municipalities is not required, they are en-
couraged but not mandated to expend their own resources to help
provide low and moderate income housing.**

3. The Legislature declares that the statutory scheme set forth
in this act is in the public interest in that it comprehends a low
and moderate income housing planning and financing mechanism
in accordance with regional considerations and sound planning
concepts which satisfies the constitutional obligation enunciated
by the Supreme Court. *The Legislature declares that the State’s
preference for the resolution of existing and future disputes in-

2
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volving exclusionary zoning 1s the mediation and reviciw process
scl Torth in this act and not litigation, and that 11 is the iniention of
iliis act to provide various alternatives 1o the use of the builder's
remedy as a method of aclieving fair share housing.®

4. Asusedin thisact:

a. “Council” means the Coouncil on Affordable Housing estab-
lished in this aet, which shall have primary jurisdiction for the
administration of lousing ohligations in accordance with sound
regional planning considerations in this State.

h. “Housing region” means a geographic area of no less than
two nor more than four contiguous, whole counties whieh exhibit
significant social, economie and ineome similarities, and which
constitute to the greatest extent practicable the primary metro-
politan statistical areas as last defined hy the United States Census
Dureaun prior to the effective date of this act.

c. “Low imeome housing” meauns housing affordable according
to federal Department of Housing and Urhan Development or
otlier recognized standards for home ownership and rental costs
and occupied or reserved for occupancy by households with a gross
household income equal to 50% or less of the median gross house-
hold income for households of the same size within the housing
region in which the housing 1s located.

d. “Moderate income housing” means housing affordable accord-
ing to federal Department of Housing and Urban Development
or other recognized standards for home ownership and rental costs
and occupied or reserved for occupancy by household with a gross
household income equal to more than 50% but less than 809 of the
median gross household income for households of the same size
within the housing region in which the housing is located.

e. “Resolution of participation” means a resolutiou adopted by
a municipality in which the municipality chooses to prepare a fair
share *[study}* *plan* and housing element in accordance with
this act.

f. “Inclusionary development” means a residential liousing de-
velopment in which a substantial percentage of the housing units
are provided for a reasonable income range of low and moderate
income households.

g. “Conversion” means the conversion of existing commercial,
industrial, or residential structures for low and moderate income
housing purposes where a substantial percentage of the housing
units are provided for a reasonable income range of low and
meoderate income households.

h. “Development” means any development for which permission

3
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may be required pursuant to the “Municipal Land Use Law,” P. L.
1975, e. 291 (C. 40:55D-1 et seq.). '

*i, “* Agency’’ means the New Jersey Morligage and Housing
Finance Agency established by P. L. 1983, ¢. 530 (C. 55:14K-1
et seq.).*

**3. “Prospective Need’ means a projection of housing needs
based ou development and growth which is reasonably likely to
oceur in a region or a municipality, as the case may be, as a result
of actual determination of public and private entities. In deter-
mining prospective need consideration shall be given to approvals
of development application, real property transfers and economic
projections prepared by the State Planning Commission established
by P.L. ..., c. ... (now pending before the Legislature as Senate
Bill No. 1464 of 1984).**

5. a. There 1s established in, but not of, the Department of Com-
munity Affairs a Council on Affordable Housing to consist of
nine members appointed by the Governor with the advice and con-
sent of the State, of whom four shall be elected officials represent-
ing the interests of local government, at least one of whom shall be
representative of an urban municipality having a population in
excess of 40,000 persons and a population density in excess of
3,000 persons per square mile, and no more than one of whoin
may be a representative of the interests of county government;
**[three]** **two** shall represent the interests of households in
need of low and moderate housing, **[at least]** one of whom
shall represent the interests of the builders of low and moderate
income housing, and shall have an expertise in land use practices
and housing issues **and one of whom shall be the executive director
of the agency, serving ex officto**; and **[two]** **three** shall
represent the public interest. Not more than five of the nine shall
be members of the same political party. The membership shall be
balanced to the greatest extent practicable among the various hous-
ing regions of the State. '

b. The members shall serve for terms of six years, except that
of the members first appointed, two shall serve for terms of four
vears, three for terms of five years, and **[four]** **three** for
terms of six years. All members shall serve until their respective
successors are appointed and shall have qualified. Vacancies shall
be filled 1n the same manner as the original appointment, but for
the remainder of the unexpired term only.

c. The members **excluding the executive director of the
agency** shall be compensated at the rate of $150.00 for each six-
hour day, or prorated portion thereof for more or less than six

4
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hours, spent in attendance at meetings and consultations and all
members shall be eligible for reimbursement for mnecessary ex-
penses incurred in connection with the discharge of their duties.

d. The Governor shall *[appoint}” *nominafe* the members
within 30 days of the effective date of this act and shall designate a
member to serve as chairman throughout the member’s term of
office and until his successor shall have been appointed and qualified.

e. Anyv member may be removed from office for misconduct in
office, willful neglect of duty, or other conduct evidencing unfitness
for the office, or for incompetence. A proceeding for removal may
be instituted by the Attorney General in the Superior Court. A
member or emplovee of the council shall automatieally forfeit his
office or emplovment upon conviction of any crime. Any member
or emplovee of the council shall he subject to the duty to appear
and testify and to removal {rom his office or employment in accor-
dance with the provisions of P. L. 1970, ec. 72 (C. 2A:81-17.2a
et seq.).

6. a. The counecil may establish, and from time to time alter, such
plan of organization as it may deem expedient, and may incur
expenses within the limits of funds available to it.

b. The council shall elect annually by a majority of its members
one of its members, other than the chairman, to serve as vice-
chairman for a term of one vear and until his successor is elected.
The vice-chairman shall carry out all of the responsibilities of the
chairman as presecribed in this act during the chairman’s absence,
disqualification or inability to serve.

c. The council shall appoint and fix the salary of an executive
director who shall serve at its pleasure. The council may employ
such other personnel as it deems necessary. All emplovees of
the council shall be in the unclassified service of the Civil Service.
The council may employ legal counsel who shall represent it in
any proceeding to which it 1s a party, and who shall render legal
advice to the council. The council may contract for the services
of other professional, technical and operational personnel and
consultants as may be necessary to the performance of its duties.
*[Members and employees]* *Employees* shall be enrolled in the
Public Employees Retirement System of New Jersey established
under P. L. 1954, c. 84 (C. 43:15A-1 et seq.).

7. It shall be the duty of the council, *[six]* *seven* months after
the **[effective date of this act]** **confirmation of the last mem-

24 ber initially appointed to the council, or January 1, 1986, whichever
2B 1is earlier**, and from time to time thereafter, to:

3

a. Determine housing regions of the State*[, in the establishment

5
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of which the council shall give particular attention to the recom-
mendations of the Center for Urban Policy Research, Rutgers,
the State University]®;

b. Lstimate the present and prospective ueed for low and
moderate income housing at the State and regional level;

c. Adopt criteria and guidelines for:

(1) Muuicipal determination of iis present and prospective fair
share of the housing need in a given region*. Municipal fair share
shall Le determined after crediting on a one to one basis each
current unit of low and moderate wncome housing of adequate

> standard, including any such housing constructed or acquired as

part of a housing program specifically intended to provide housing

s for low and moderate income houselolds® ;

(2) Municipal adjustment of the present and prospective iair
share based upon available vacant and developable land, infra-
structure considerations or *environmmental or* historic preserva-
tion factors **and adjustments shall be made whenever:

(a) T'he preservation of historically or important architecture
and sites and their environs or environmentally sensitive lands may
be jeopardized,

(t) The established pattern of development in the community
would be drastically altered,

(¢) Adequate land for recreational, conservation or agricultural

- and farmland preservation purposes would not be provided,

(d) Adegquate open space would not be provided,

“(e) The pattern of development is contrary to the planning desig-
nations in the State Development and Redevelopment Plan pre-
pared pursuant to P. L. ... ., c. .. . (now pending before the Legis-
lature as Senate Bill No. 1464 of 1984),

() Vacant and developable land is not available in the munici-
pality, and

(g) Adequate public facilities and infrastructure capacities are
not available, or would result in costs prohibitive to the public if
provided** ; and

(3) Phasing of present and prospective fair share housing re-
quirements pursuant to section 23 of this act.

d. Provide population and household projections for the State
and housing regions.

**e. May in its discretion, place a limit, based on a percentage
of existing housing stock in a municipality and any other criteria
including employment opportunities which the council deems ap-
propriate, upon the aggregate number of units which may be allo-
cated to a municipality as its fair share of the region’s present and
prospective need for low and moderate income housing.**

6
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1o carrying out the above duties, *including, but not limited to,
present and prospective need estimations® the council shall give
appropriate weiglit to pertinent research studies, government
reports, decisions of other branches of government, implementation
of the State Development and Redevelopment Plan prepared pur-
snantto P.L. . ,ec. . (now pending before the Legislature as
Senate Bill No. 1464 of 1984) and public comment. *To assist the
council, the State Planning Commission established under that act
shall provide the council anuually with economic growth, develop-
ment and decline projections for each housing region for the next
sixz years.* The council shall develop procedures for periodically
adjusting regional need based upon the low and moderate income
bousing that is provided in the region through **[the Fair Hous-
ing Trust Fund Account cstablished in section 20 of this act or}**
any **[other}** federal, State, municipal or private housing pro-
gram.,

8. Within four months after the **[effective date of this act}**
**confirmation of the last member initially appointed to the council,
or January 1, 1986, whichever is earlier**, the council shall, in ac-
cordance with the ‘* Administrative Procedure Act,”” P. L. 1968,
¢. 410 (C. 52:14B-1 et seq.), *[adopt}* *propose* procedural rules.

9. *a.* Within four months after the effective date of this act, each
municipality which so elects shall, bv a duly adopted resolution
of participation, notify the council of its intent to submit to the
council its fair share housing plan. Within *[fonr]}” *five* months
after the council’s adoption of its eriteria and guidelines, the muni-
cipality shall prepare and file with the council a housing element,
based on the council’s criteria and guidelines, and any
**[adopted]** **fair share housing** ordinance **[revisions}**
**miroduced and given first reading and second reading in a hear-
mg pursuant to R. S. 40:49-2** which **[implement}** **imple-

» ments** the housing element.

*b.* A municipality which does not notify the council of its parti-
cipation within four months may do so at anv time thereafter. In
any exclusionary zoning litization instituted against such a mu-
nicipality, however, there shall be no exhaustion of administrative
remedy requirements pursuant to section 16 of this act unless the
municipality also files its fair share plan and housing element with
the council prior to the institution of the litigation.

10. A municipality’s housing element shall be designed to achieve
the goal of access to affordable housing to meet present and
*[future}* *prospective* housing needs, with particular attention
to low and moderate income housing, and shall contain at least:

T



a. An inventory of the municipality’s housing stock by age,
condition, purchase or rental value, occupancy characteristics, and
type, ineluding the number of units affordable to low and moderate
income household **and substandard housing capable of being re-
habilitated, and in conducting this inventory the municipality shall
have access, on a confidential bastis for the sole purpose of conduct-
ing the inventory, to all necessary property tax assessment records
and mmformation in the assessor’s office, including but not limited

3 1o the properly record cards**;

b. A projection of the municipality’s housing stock, including the
probable future construction of low and moderate income housing,
for the next six years, taking into account, but not necessarily
Iimited to, construction permits issued, approvals of applications
for development and probable residential development of lands;

c. An analysis of the municipality’s demographic characteristics,
including but not necessarily limited to, houseliold size, income
leveland age;

d. An analysis of the existing and probable future emplovment
characteristics of the munieipality;

e. A determination of the municipality’s present and prospective
fair share for low and moderate income housing and its capacity
to accommodate its present and prospective housing needs, includ-
ing its fair share for low and moderate income housing; and

f. A cousideration of the lands that are most appropriate for
construction of low and moderate income housing and of the exist-
ing structures most appropriate for conversion to, or rehabilitation
for, low and moderate income housing, including a consideration of
lands of developers who have expressed a commitment to provide
low and moderate incoine housing.

11. a. In adopting its housing element, the muniecipality may
provide for its fair share of low and moderate income housing
by means of any technique or combination of techniques which pro-
vide a realistic opportunity for the provision of the fair share. The
housing element shall contain an analysis demonstrating that it
will provide such a realistic opportunity, and the municipality
shall establish that its land use and other relevant ordinances have
been revised to incorporate the provisions for low and moderate
income housing. In preparing the housing element, the municipality
shall consider the following techniques for providing low and
moderate income housing within the municipality, as well as such
other techniques as may be published by the council or proposed
by the municipality:

(1) Rezoning for denmsities necessary to assure the economic

8
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viability of any inclusionary developments, either through manda-
tory set asides or density bonuses, as may be necessary to meet
all or part of the municipahity’s fair share;

(2) Delermination of the total residential zoning necessary to
assure that the municipality fair share is achieved;

(3) Determination of measures that the municipality will take
to assure that low and moderate income units remain affordable
to low and moderate income households *[over a 30-yvear period]*
*for an appropriate period of not less than six years™®;

(4) A plan for infrastructure expansion and rehabilitation if
necessary to assure the achievement of the municipality’s fair
share of low and moderate inconme housing;

(5) Donation or use of municipally owned land or land econ-
demned by the municipality for purposes of providing low and
moderate income housing;

(6) Tax abatements for purposes of providing low and inoderate
income liousing;

(7) Utilization of funds obtained from **[the Fair Housing
Trust Fund Account established pursuant to section 20 of this aet
or}** any **[other}** State or federal subsidy toward the con-
struction of low and moderate income housing; and

(8) TUtilization of municipally generated funds toward the con-
struction of low and moderate income housing.

b. The municipality may provide for a phasing schedule for the
achievement of its fair share of low and moderate income housing
which is not inconsistent with section 23 of this act.

c. The municipality may propose that a portion of its fair share
be met through a regional contribution agreement. The housing
element shall demonstrate, however, the manner in which that
portion will be provided within the municipality if the regional
contribution agreement is not entered into. The municipality shall
provide a statement of its reasons for the proposal.

*d. Nothing in this act shall require a municipality to raise or
expend municipal revenues in order to provide low and moderate
income housing.*

12. a. A municipality may propose the transfer of up to
**[3315%]** **50%** of its fair share to another municipality
within its housing region by means of a contractual agreement into
which two municipalities voluntarily enter. A municipality pro-
posing to transfer to another municipality shall provide the council
with the housing element and statement required under subsection
c. of section 11 of this act, and shall request the council to deter-
mine a match with a municipality filing a statement of intent pur-

9
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suant to subsection e. of this section. Except as provided in sub-
section b. of this section, the agreement may be entered into upon
obtaining substantive certification under section 14 of this act, or
anytime thereafter. The regional contribution agreement entered
into shall specify how the housing shall be provided by the second
municipality, hereinafter the receiving municipality, and the amount
of contributions to be made by the first municipality, hereinafter
the sending municipality.

b. A municipality which is a defendant in an exclusionary zoning
suit and which has not ohtained substantive certification pursuant
to this act may request the court to be permitted to fulfill a portion
of its fair share by entering into a regional contribution agree-
ment. If the court believes the request to be reasonable, the court
shall request the council to review the proposed agreement and
to determine a mateh with a receiving municipality or muniei-
palities pursuant to this section. The court may esiablish time
limitations for the council’s review, and shall retain jurisdietion
over the matter during the period of council review. If the court
determines that the agreement provides a realistic opportunity
for the provision of low and moderate income housing within the
housing region, it shall provide the sending municipality a credit
against its fair share for housing to be provided through the
agreenent in the manner provided in this section.

The agreement shall be entered into prior to the entry of a final
judgment in the litigation. In cases in which a final judgment was
entered prior to the date this act takes effect and in which an
appeal is pending, a municipality may request consideration of a
regional contribution agreement provided that it is entered into
within 120 days after this act takes effect. In a case in which a
final judgment has been entered, the court shall consider whether
or not the agreement constitutes an expenditious means of provid-
ing part of the fair share. ‘

c. Regional contribution agreements shall be approved by the
council, after review by the county planning board or agency of
the county in which the receiving munieipality is located. The
council shall determine whether or not the agreement provides
a realistic opportunity for the provision of low and moderate
income housing within convenient access to employment oppor-
tunities. The council shall refer the agreement to the county plan-
ning board or agency which shall review whether or not the
transfer agreement is in accordance with sound comprehensive
regional planning. In its review, the county planning board or
agency shall consider the master plan and zoning ordinance of

10
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the sending and receiving municipalities, its own county muaster |
plan, and the State development and redevelopment plan. **[The
county planning board or ageuncy shall reccive a fee from the Fair
Housing Trust Fund to reimburse it for the expenses of reviewing
the regional contribution agreement.J** In the event that there is
no county planning board or agency in the county in which the
receiving municipality is located, the council shall also determine
whether or not the agreement is in accordance with sound com-
prehensive regional planning. After it has been determined that
the agreement provides a realistic opportunity for low and mod-
erate income housing within convenient access to employment
opportunities. and that the agreement is consistent witli sound
comprehensive regional planning, the council shall approve the
regional contribution agreement by resolution. All determinations
of a county planning hoard or agency shall be in writing and shall
be made within sucl time Ihuits as the council may presecribe,
beyond which the council shall make those determinations and no
fee shall he paid to the county planning hoard or agency pursuant
to this subsection.

d. In approving a regional contribution agreement, the council
shall set forth in its resolution a schedule of the contributions to
be appropriated annually by the sending municipality. A copy of
the adopted resolution shall he filed promptly with the Director
of the Division of Local Government Services in the Department
of Community Affairs, and the director shall thereafter not approve
an annual budget of a sending municipality if it does not include
appropriations necessary to meet the terms of the resolution.
Amounts appropriated by a sending nmunicipality for a regional
contribution agreement pursuant to this section are exempt from
the limitations or increases in final appropriations iimposed under
P.L.1976, c. 68 (C.40A:4-45.1 et seq.).

e. The council shall maintain eurrent lists of municipalities which
have stated an intent to enter into regional contribution agreements
as receiving municipalities, and shall establish procedures for
filing statements of intent with the council. No receiving munici-
pality shall be required to accept a greater number of low and
moderate income units through an agreement than it has expressed
a willingness to accept in its statement, but the number stated
shall not be less than a reasonable minimun number of units, not
to exceed 100, as established by the council. The counci] shall
require a project plan from a receiving municipality prior to the
entering into of the agreement, and shall submit the project plan
to the *[Department of Community Affairs]* *agency® for its

11
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95 review as to the feasibility of the plan prior to the council’s
96 approval of the agreement. The *[department]* *agency* may
97 recommend and the council may approve as part of the project plan
98 a provision that the time limitations for contractual guarantees or
99 resale controls for low and moderate income units included in the
100 project shall be less than 30 years, if it is determined that modifica-
101 tion is necessary to assure the economic viability of the project.
102  f. The council shall establish guidelines for the duration and
103 amount of contributions in regional contribution agreements. In
104 doing so, the council shall give substantial consideration to the
105 average of: (1) the median amount required to rehabilitate a
106 low and moderate income unit up to code enforcement standards;
107 (2) the average internal subsidization required for a developer to
108 provide a low income lhiousing unit in an inclusionary development;
109 (3) the average internal subsidization required for a developer to
110 provide a moderate income housing unit in an inclusionary develop-
111 ment. Contributions may be prorated in municipal appropriations
112 occurring over a period not to exceed six years **and may include
113 an amount agreed upon to compensate or partially compensate the
114 receiving municipality for infrastructure or other costs gemerated
1144 to the receiving municipality by the development**. Appropria-
114p tions shall be made and paid directly to the receiving municipality
114c or municipalities.
115 g. The council shall require receiving municipalities to file an-
116 nual reports with the *[Department of Community Affairs}*
117 *agency* setting forth the progress in implementing a project
118 funded under a regional contribution agreement, and the *[depart-
119 ment]J* *agency* shall provide the council with its evaluation of
120 each report. The council shall take such actions as may be necessary
121 to enforce a regional contribution agreement with respect to the
122 timely implementation of the project by the receiving municipality.

13. A municipality which has filed a housing element may, at any
time during a six year period following the filing of the housing
element, petition the council for a substantive certification of its
element and ordinances or institute an action for declaratory judg-
ment granting it six-year repose in the Superior Court. The mu-
nicipality shall publish notice of its petition in a newspaper of
general circulation within the municipality and county and shall
make available to the public information on the element and ordi-
nances in accordance with such procedures as the council shall
establish. The council shall also establish a procedure for pro-
viding public notice of each petition which it receives.

14. Unless an objection to the substantive certification is filed
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with the council by any person within 45 days of the publication
of the notice of the municipality’s petition, the council shall review
the petition and shall issue a substantive certification if it shall
find that:

a. The municipality’s fair share plan is consistent with the rules
and criteria adopted by the couneil and not inconsistent with
achieveinent of the *[region’s]* low and moderate income housing
needs *of the region as adjusted pursuant to the council’s criteria
and guidelines adopted pursuant to subsection c. of section 7 of this
act* ; and

b. The combination of the elimination of unnecessary housing
cost generating features from the municipal land use ordinances
and regulations, and the affirmative measures in the housing
element and implementation plan make the achievement of the
municipality’s fair share of low and moderate income housing
realistically possible after allowing for the implementation of any
regional contribution agreement approved by the council.

In conducting its review, the council may meet with the muuici-
pality and may deny the petition or condition its certification upon
changes in the element or ordinances. *A4ny denial or conditions for
approval shall be in writing and shall set forth tlhe reasons for the
denial or conditions.* If, within 60 days of the council’s denial or
conditional approval, the municipality refiles its petition with
changes satisfactory to the council, the council shall issue a sub-
stantive certification.

**Once substantive certification is granted the mumnicipality shall
have 45 days in which to adopt its fair share housing ordinance
approved by the council.**

15. a. The council shall engage in a mediation and review process
in the following situations: (1) if an objection to the municipality’s
petition for substantive certification is filed with the council within
the time specified in section 14 of this act; or (2) if a request for
mediation and review is made pursuant to section 16 of this act.

b. In cases in which an objection is filed to substantive certifica-
tion the council shall meet with the mmunieipality and the objectors
and attempt to mediate a resolution of the dispute. If the media-
tion is successful, the council shall issue a substantive certification
if it finds that the criteria of section 14 of this act have been met.

c. If the mediation efforts are unsuccessful, **[then the counecil
shall conduct a review process in which objectors shall have the
right to present their objections in the forin of written submissions
or expert reports and a reasonable opportunity shall be given
to the objectors, the municipality, and their experts to be heard,

13
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but the review process shall not be considered]** **the matter shall
be transferred to the Office of Administrative Law as**a contested
case as defined in the ‘‘ Administrative Procedure Act,”’ P. L. 1968,
¢, 410 (C. 52:14B-1 et seq.).

**[The council may impose reasonable time limitations, such as
one or two days, or such other period as the council determines to
be appropriate in a particular case, upon the length of the hearing.
The council may also impose reasonable limitations upon the
length of presentation by bhoth the municipality aud by the ob-
jectors who challenge the adeguancy of the housing element or the
revisions of the laud use ordinaunce, and upon the length of cross
examination. The review process may be conducted by a panel of
three council members, one from each category, *[staff,]* or an
administrative law judge, as the council determines. After consider-
ing the submissions, reports, and testimony, the council, or a panel
of three council members consisting of one local government, one
housing and one public rnember, shall determine whether to grant
substantive certification pursuant to section 14 of this act, to deny
the petition, or to grant conditional approval. The representative
of an urban municipality shall be considered a public member
for the purpose of establishing panels. The council shall give
detailed reasons for its decision. Any appeal of a council decision
granting or denying substantive certification shall be to a trial
court, which shall conduet an adjudicatory hearing.

d. In review and mediation processes instituted in accordance
with section 16 of this act, the counecil shall attempt to mediate a
resolution of the dispute between the litigants, provided that no
agreement shall be entered by which a developer provides less
than a substantial percentage of low and moderate income housing.
The mediation process shall commence as soon as possible after
the request for mediation and review is made, but in no ease prior
to the council’s determination of housing regions and needs pur-
suant to section 7 of this act. In the event that the mediation
between the litigants is successful, the municipality shall have the
option of choosing whether or not to also seek substantive certi-
fication as provided in section 13 of this act. If mediation is not
successful, the council shall conduet a review process as set forth
in subsection c. to determine whether or not the municipality is
entitled to substantive certification.J** **The Office of Administra-
tive Law shall expedite its hearing process as much as practicable
by promptly assigning an administrative law judge to the matter;
promptly scheduling an evidentiary hearing; expeditiously conduct-
ing and concluding the evidentiary hearing; limiting the time al-
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lotted for briefs, proposed findings of fact, conclusions of law, forms
of order or other disposition, or other supplemental material; and
the prompt preparation of the initial decision. A written transeript
of all oral testimony and copies of all exhibits introduced into evi-
dence shall be submitted to the council by the Office of Adminis-
trative Law simultaneously with a copy of the inital decision. The
evidentiary hearing ball be concluded and the initial decision issued
no later than 90 dayvs after the transmittal of the matter as a con-
tested case to the Office of Adimninistrative Law by the council, un-
less the time is extended by the Director of Administrative Law for
good cause shown.**

16. For those exclusionary zouing cases instituted more than 60
days before the effective date of this act, *[no exhaustion of the
review and mediation procedures established in sections 14 and 15
of this act shall be required unless the court determines that a
transfer of the case to the council 1s likely to facilitate and expedite
the provision of a realistic opportunity for low and moderate
income housing}* *any party to the litigation may file a motion with
the court to seek a transfer of the case to the council. In determining
whether or not to transfer, the court shall consider whether or not
the transfer would result in a manifest injustice to any party to the
litigation*, If the municipality fails to file a housing element and
fair share plan with the council within *[four}” * five* months from
the date of transfer, or promulgation of criteria and gnidelines by
the council pursuant to section 7 of this act, whichever occurs later,
jurisdiction shall revert to the court.

b. Any person who institutes litigation less than 60 davs hefore
the effective date of this act or after the effective date of this act
challenging a municipality’s zoning ordinance with respeet to the
opportunity to provide for low or moderate income housing, shall
file a notice to request review and mediation with the counecil
pursuant to sections 14 and 15 of this act. In the event that the
municipality adopts a resolution of participation within the period
established in *subsection a. of* section 9 of this act, the person
shall exhaust the reveiw and mediation process of the council be-
fore being entitled to a trial on his complaint.

17. a. In any exclusionary zoning case filed against a municipality
which has a substantive certification and in which there is a re-
quirenment to exhaust the review and mediation process pursuant
to section 16 of this act, there shall he a presumption of validity
attaching to the housing element and ordinances implementing the
housing element. To rebut the presumption of validity, the com-
plainant shall have the burden of proof to demonstrate **by clear
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and convincing evidence** that the housing element and ordinances
implementing the housing clement do not provide a realistic op-
portunity for the provision of the municipality’s fair sbare of low
and moderate income housing after allowing for the implementation
of any regional contribution agreement approved by the council.

b. There shall be a presmnption of validity attaching to any
regional contribution agreement approved by the council. To
rebut the presumption of validity, the complainant shall have the
burden of proof to demonstrate **by clear and convincing evi-
dence*® that the agreement does not provide for a realistic op-
portunity for the provision of low and moderate income housing
within the housing region.

¢. The counci] shall be made a party to any exclusionary zoning
suit against a municipality which receives substantive certification,
and shall be empowered to present to the court its reasons for
granting substantive certification.

18. If a municipality which has adopted a resolution of partiei-
pation pursuant to section 9 of this act fails to *[submit]* *mee?
the deadline for submitting* its housing element to the council prior
to the institution of exclusionary zoning litigation, the obligation to
exhaust administrative remedies contained in subsection b. of
section 16 of this act automatically expires. The obligation also
expires if the council rejects the municipality’s request for sub-
stantive certification or conditions its certification upon changes
which are not made within the period established in this act or
within an extension of that period agreed to by the council and all
litigants,

19. If the council has not completed its review and mediation
process for a municipality within six months of receipt of a request
by a party who has instituted litization, the party may file a motion
with a court of competent jurisdiction to be relieved of the duty
to exhaust administrative remedies. In the case of review and
mediation requests filed within nine months after this act takes
effect, the six-month completion date shall not begin to run until
nine months after this act takes effect.

20. **[There is established in the State General Fund an account
entitled the “Fair Housing Trust Fund Account.” There shall be
established within that account the following subaccounts: a gen-
eral account and an account for each housing region established
by the council to be entitled the “(insert names of counties in the
housing region) Regional Housing Trust Fund Account.” Funds
in the account shall be maintained by the State Treasurer and
may be held in depositories as the State Treasurer may select,

16
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and be invested and reinvested as are other funds in the custody
of the State Treasurer in the manner provided by law, provided
that all revenues from investments shall be credited to the account.

The State Treasurer shall credit to the general account all
moneys appropriated to the “Fair Housing Trust Fund Account”
pursuant to this act and 10% of the annual amount of realty
transfer fees collected pursuant to P. L. 1968, ¢. 49 (C. 46:15-5
et seq.) and paid to the State Treasurer pursuant to section 4 of
that act (C. 46:15-8).

There shall be credited to each regional housing trust fund
account 90% of the annual amount of realty transfer fees collected
pursuant to P. L. 1968, c. 49 (C. 46:15-5 et seq.) in the housing
region to which a regional housing trust fund account pertains
and paid to the State Treasurer pursuant to section 4 of that act
(C.46:15-8).

Notwithstanding any other law to the contrary, the Fair Housing
Trust Fund Account shall be an eligible fund for the purposes of
providing housing to low and moderate income households, and
any federal, State or local government, agency or instrumentality
may appropriate, deposit or invest or reinvest its funds in the
account for those purposes. No such funds shall be deposited
therein without the approval of the council and the State Trea-
surer, and the State Treasurer shall provide for the separate
maintenance, holding and accounting for those funds within the
general account of the Fair Housing Trust Fund Account to the
extent required by law.]J** **The Neighborhood Preservation Pro-
gram within the Department of Community Affairs’ Division of
Housing and Development, established pursuant to the Commis-
sioner of the Department of Community Affairs’ authority under
section 8 of P. L. 1975, c¢. 248 (C. 52:27D-149), shall establish a
separate Neighborhood Preservation Nonlapsing Revolving Fund
for monies appropriated by section 33 of this act.

a. The commissioner shall award grants or loans from this fund
to municipalities whose housing elements have received substantive
certification from the council, to municipalities subject to builder’s
remedy as defined in section 31 of this act or to receiving munici-
palities in cases where the council has approved a regional con-
tribution agreement and a project plan developed by the receiving
municipality. The commissioner shall assure that a substantial
percentage of the loan or grant awards shall be made to projects
and programs in those municipalities receiving State aid pursuant
to P. L. 1978, c. 14 (C. 52:27D-178 et seq.).

b. The commissioner shall establish rules and regulations gov-
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reasonable percentage of the construction costs of the low and mod-
erate income housing to be provided.

e. Anyv grant or loan agreement entered into pursuant to this
section shall incorporate contractual guarantees and procedures by
whicly the division will ensure that any unit of housing provided
for low and moderate income households shall continue to be oc-
cupied by low and moderate income households for at least 20 years
following the award of the loan or grant except that the division
may approve a guarantee for a period of less than 20 vears where
necessary to ensure project feasibility.**

21. **[Funds in the Fair Housing Trust Fund Account shall be
appropriated annually by the Legislature, and shall be used =olely
by the council for awards of assistance, loans or grants to or on
behalf of public or private housing projects or programs which
will provide affordable low and moderate income housing.

Amounts appropriated to the general account pursuant to this
act shall be used within the first 18 months following the organi-
zation of the council. Except as provided below, amounts deposited
in the general account thereafter shall be applied by the council
generally in the State for the purposes set forth in subsections a.
through h. of this section. Amounts deposited annually in the
general account from realty transfer fees shall be used annually
by the council for personnel, administrative and technical services,
for litigation costs incurred by the council, and for reimbursing
county planning boards and agencies for costs incurred in review-
ing regional contribution agrecments. The State Treasurer shall
adopt regulations under which county planning boards and agencies
shall report costs incurred in performing these duties, for the
purpose of making payments from the general account within the
limits established by legislative appropriations.

Amounts deposited annually in a regional housing trust fund
account shall be used exclusively within the housing region to
which the account pertains.

Except as provided above, amounts in the general account of the
Fair Housing Trust Fund Account, and amounts in the regional
housing trust fund accounts shall be applied for the following
purposes:

a. Rehabilitation of substandard housing units occupied or to be
occupied by low and moderate income households pursuant to con-
tractual guarantees for at least 30 vears following the awarding
of the loan or grant;

b. Accessory conversions for housing units occupied or to be
occupied by low and moderate income households pursuant to
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contractual guarantees for at least 30 years following the awarding
of the loan or grant;

c. Conversion of nonresidential space to residential purposes
provided a substantial percentage of the resulting housing units
are occupied or to be occupied by low and moderate income house-
holds pursuant to contractual guarantees for at least 30 years
following the awarding of the loan or grant;

d. Inclusionary developments of which a substantial percentage
of the housing units will be occupied by low and moderate income
houseliolds for at least 30 vears pursuant to contractual guarantees;

e. Grants of assistance to recciving municipalities under regional
contribution agreements entered into under this act for costs of
necessary studies, surveys, plans and permits, engineering, archi-
tectural and other techuical services, costs of land acquisition and
any buildings thercon, and costs of site preparation, demolition
and infrastructure development for projects undertaken pursnant
to a regional contribution agreement;

f. Assistance to a local housing authority, nonprofit or limited
dividend housing corporation or association for rehabilitation or
restoration of housing units which it administers which: (1) are
unusable or in a serious state of disrepair; (2) can be restored in
an economically feasible and sound manner; and (3) can be re-
tained in a safe, decent and sanitary manner, upon completion of
rehabilitation or restoration.

g. Such other housing programs for low and moderate income
housing, including infrastructure projects directly facilitating the
construetion of low and moderate income housing not to exceed a
reasonable percentage of the construction costs of the low and
moderate income housing to be provided, as the council may deem
necessary.

The couneil shall assure that a substantial percentage of the loan
or grant awards made from the general account of the Fair
Housing Trust Fund Account shall be made available to projects
and programs in those munieipalities receiving State aid pursuant
to P. L. 1978, c. 14 (C. 52:27D-178 et seq.). The council shall assure
that priority shall be accorded in loan and grant awards from a
regional housing trust fund account to projects and programs in
municipalities in the housing region which have filed statements
of intent to enter into regional contribution agreements as receiv-
ing municipalities for grants of assistance pursuant to subsection e,
of this section. Recelving municipalities entering into regional
contribution agreements shall receive priority for additional assis-
tance set forth in subsections a. through g. of this section from a
regional housing trust fund account for at least one other low and
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78 moderate income housing unit for each housing unit aceepted under
79 a regional contribution agreement. Priority accorded under this
80 section shall be subject to the availability of funds in the regional
81 housing trust funds account and to a favorable evaluation of
82 feasibility pursuant to section 22 of this act.

83 The council shall establish rules and regulations governing the
84 qualifications of applicants, the application procedures, and the
85 ecriteria for awarding grants and loans and the standards for
8G establishing the amount, terms and conditions of each grant or
87 loan.}J** **The agency shall establish affordable housing programs
88 to assist municipalities in meeting the obligation of developing
89 communities to provide low and moderate income housing:

90 a. Of the bond authority allocated to it under section 20 of P. L.
91 1983, c. 530 (C. 55:14K-20) the agency will allocate, for a reason-
92 able period of time established by its board, no less than 25% to
93 be used in conjunction with housing to be constructed or rehabili-
94 tated with assistance under this act.

95 b. The agency shall to the extent of available funds, award assis-
96 tance to affordable housing programs located in municipalities
97 whose housing elements have received substantive certification from
98 the council, or which have been subject to a builder’s remedy or
99 which are in furtherance of a regional contribution agreement ap-
100 proved by the council. During the first 12 months from the effective
101 date of this act and for any additional period which the council may
102 approve, the ageney may assist affordable housing programs which
103 are not located in municipalities whose housing elements have been
104 granted substantive certification or which are not in furtherance of
105 a regional contribution agreement provided the affordable housing
106 program will meet all or in part a municipal low and moderate in-
107 come housing obligation.

108  c. Assistance provided pursuant to this section may take the form
109 of grants or awards to municipalities, prospective home purchasers,
110 housing sponsors as defined in P. L. 1983, c¢. 530 (C. 55:14K-1 et
111 seq.), or as contributions to the issuance of mortgage revenue
112 bonds or multi-family housing development bonds which have the
113 effect of achieving the goal of producing affordable housing.

114 d. Affordable housing programs which may be financed or as-
115 sisted under this provision may include, but are not limited to:

116 (1) Assistance for home purchase and improvement including
117 interest rate assistance, down payment and closing cost assistance,
118 and direct grants for principal reduction;

119 (2) Rental programs including loans or grants for developments
120 containing low and moderate income housing, moderate rehabilita-
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121 tion of existing rental housing, congregate care and retirement
122 facililies;

123 (3) Financial assistance for tle conversion of nonresidential
124 space to residences;

125  (4) Other housing programs for low and moderate income hous-
126 ing, including infrastructure projects directly facilitating the con-
127 struction of low and moderate income housing; and

128  (5) Grants or loans to municipalities, housing sponsors and com-
129 munity organizations to encourage development of innovative ap-
130 proaches to affordable bousing, including:

131  (a) Such advisory, consultation, training and educational ser-
132 vices as will assist in the planning, construction, rehabilitation and
133 operation of housing; and

134 (b) Encouraging research in and demonstration projects to de-
135 velop new and better techniques and methods for increasing the
136 supply, types and financing of housing and housing projects in the
137 State.

138 e. The agency shall establish procedures and guidelines govern-
139 ing the qualifications of applicants, the application procedures and
140 the criteria for awarding grants and loans for affordable housing
141 programs and the standards for establishing the amount, terms
142 and conditions of each grant or loan.

143  f. In consultation with the council, the agency shall establish
144 requirements and controls to insure the maintenance of housing
145 assisted under this act as affordable to low and moderate income
146 households for a period of not less than 20 years; provided that
147 the agency may establish a shorter period upon a determination
148 that the economic feasibility of the program is jeopardized by the
149 requirement and the public purpose served by the program out-
150 weights the shorter period. The controls may include, amoung
151 others, requirements for recapture of assistance provided pursuant
152 to the act or restrictions on return on equity in the event of failure
153 to meet the requirements of the program. With respect to rental
154 housing financed by the agency pursuant to this act or otherwise
155 which promotes the provision or maintenance of low and moderate
156 income housing, the agency may waive restrictions on return on
157 equity required pursuant to P. L. 1983, c. 530 (C. 55:14K-1 et seq.)
158 which is gained through the sale of the property or of any interest
159 in the property or sale of any interest in the housing sponsor.

160 g The agency may establish affordable housing programs
161 through the use or establishment of subsidiary corporations or de-
162 velopment corporations as provided in P. L. 1983, e¢. 530 (C.
163 55:14K-1 et seq.). The subsidiary corporations or development
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164 corporations shall be eligible to receive funds provided under this

165

act for any permitted purpose.**

22, **[a. Except for housing receiving assistance under subsec-
tion b. of this section, the council shall refer all housing proposed
to be funded in whole or in part from amounts deposited in the Fair
Housing Trust Fund Account to the *[Division of Housing in the
Department of Community Affairs}* *agency* for evaluation as to
the feasibility of the housing. The council shall not finance any
housing for which the *[division}* *agency* does not provide a
favorable evaluation of feasibility. With respect to housing to be
undertaken in municipalities which have filed statements of intent
to enter into regional contribution agreements, or which have
entered into agreements, the *[division}* *agency* may recommend
as part of the feasibility evaluation, and the council may approve, a
provision that the low and moderate income housing units shall be
subject to contractual guarantees or resale controls for a time of
less than 30 vears, if it is determined that modification is necessary
to assure the economic viability of the housing. The council may
establish procedures and time limitations for the conduct of the
feasibility evaluations, beyond which the council may proceed with
the housing notwithstanding the *[division’s}* *agency’s* failure
to complete a feasibility evaluation.

b. The council, may enter into agreement with the New Jersey
Housing and Mortgage Financing Agency under which amounts
credited to the Fair Housing Trust Fund Account shall be used
to assist, in whole or in part, Jow and moderate income housing
to be financed by the agency. An agreement shall be specific as to
the housing, and shall set forth the times and schedule according
to which amounts in the account shall be provided to the agency.
A copy of the agreement shall be filed with the State Treasurer,
who shall administer the agreement in the course of his mainte-
nance of the account. Agreements entered into under this sub-
section shall be subject to the requirement that amounts credited
to a regional housing trust fund account shall be used exclusively
within the housing region to which the account pertains.J** ** Any
municipality which has reached a settlement of any exclusionary
zoning litigation prior to the effective date of this act, shall not be
subject to any exclusionary zoning suit for a six year period follow-
ing the effective date of this act. Any such mumicipality shall be
deemed to have a substantively certified housing element and ordi-
nances, and shall not be required during that period to take any
further actions with respect to provisions for low and moderate
income housing in its land use ordinances or regulations.**
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23. a. A municipality which has an action pending or a judgment
entered against it after the effective date of this act, or which had
a judgment entered against it prior to that date and from which
an appeal is pending, or which brings an action for declaratory
judgment pursuant to section 13 of this act, shall upon municipal
request be allowed to phase in its obligation for a fair share of low
and moderate income housing. If such a phase-in is requested by
the municipality, the court shall implement a phase-in for the
issuance of final approvals, as defined in section 3.1 of P. L. 1975,
c. 291 (C. 40:55D-4), for low and moderate income housing, which
ghall be based on an analysis of the following factors:

(1) The size of the municipal *[obligation]* *fair share*;

(2) The present and projected capacity of the community’s in-
frastructure, taking into account expansion and rehabilitation of
existing facilities;

(3) Vacant developable land;

(4) Likely absorption rate for housing in light of market forces;

(5) Reasonable development priorities among areas of the com-
munity; and \

(6) Past performance in providing low and noderate income
housing, including eredit for low and moderate income senior or
disabled citizen housing.

b. The phase-in schedule shall provide for the grant of pre-
liminary approvals to the developer subject to the phase-in
schedule for final approvals in accordance with time periods set
forth in sections 34, 36 and 48 of P. L. 1975, c. 291 (C. 40:55D-46,
48 and 61), provided that such preliminary approvals shall confer
vested rights as defined in subsection a. of section 37 of P. L. 1975,
c. 291 (C. 40:55D-49) for the period until the developer has the
ability to proceed to final approval pursuant to the phase-in
schedule. In any phase-in schedule for a development, all final
approvals shall be cumulative.

¢. The court shall, where appropriate, also implement a phase-in
schedule for the market units in the inclusionary development
which are not low and moderate income, giving due consideration
to the plan for low and moderate income housing established in
this section and the need to maintain the economic viability of the
development.

d. In entering the phase-in order, the court shall consider whether
or not it is necessary to condition the phase-in order upon a phase-
in schedule for the construction of other development in the mu-
nicipality to minimize an imbalance between available housing units
and available jobs, or to prevent the sites which are the most
appropriate or the only possible sites for the construction of low
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and moderate income housing from being used for other purposes,
or to preveni limited public infrastructure capacities from being
entirely utilized for other purposes.

e. In entering a phasing order, the court, upon municipal request,
shall implement a specific phasing schedule for the issuance of
final approvals in inclusionary developments. The court shall take
into account the six analysis factors enumerated in subsection a.
of this section, giving particular attention to:

(1) The size of the municipal *[obligation}* *fair share* which
is to be provided in inclusionary developments;

(2) The extent and projected capacity of the community’s infra-
structure, taking into account expansion and rehabilitation of
existing facilities; and

(3) The extent and pattern of growth within the municipality
and region during the six years prior to the implementation of the
phase-in plan.

The following time periods shall be guidelines for a phasing
schedule for the issuance of final approvals in inclusionary de-
velopments, subject, however, to upward or downward modification
hased upon a review of the analysis factors:

Any municipality which has a fair share obligation to provide
2,000 or more low and moderate income units in inclusionary
developments shall be entitled to consideration of a phase-in
schedule for the issuance of final approvals in inclusionary develop-
ments of at least 20 years from the effective date of this act.

Any municipality which has a fair share obligation to provide
between 1,500 and 1,999 low and moderate income units in ineclu-
sionary developments shall be entitled to consideration of a phase-
in schedule for the issuance of final approvals in inclusionary
developments of at least 15 years from the effective date of this aect.

Any municipality which has a fair share obligation to provide
between 1,000 and 1,499 low and moderate income units in inclu-
sionary developments shall be entitled to consideration of a phase-
in schedule for the issuance of final approvals in inclusionary
developments of at least 10 years from the effective date of this act.

Any municipality which has a fair share obligation to provide
between 500 and 999 low and moderate income units in inclusionary
developments shall be entitled to consideration of a phase-in
schedule for the issuance of final approvals in inclusionary de-
velopments of at least six years from the effective date of this act.

Any municipality which has a fair share obligation to provide
less than 500 low and moderate income units in inclusionary de-
velopments shall be entitled to consideration of a phase-in schedule
for the issuance of final approvals in inclusionary developments

25



C 222-26

&9
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123

OO~ O Who =

for such period of time, including a period of at least six years,
as is deternined to be reasonable pursuant to the analysis factors.

f. As part of a phasing order concerning inclusionary develop-
ments, the court may approve a municipal plan, or implement
another plan, eoncerning priorities among developers and sites,
and the timing in the issuance of final approvals to particular
developers. Any plan concerning priorities and the timing of final
approvals shall take into consideration:

(1) The location of various sites and their suitability for de-
velopment pursuant to environmental protection and sound plan-
ning criteria, including their consistency with reasonable provisions
of municipal master plans;

(2) Infrastructure capacity or the ability to provide the capacity
for the site, and the readiness of a particular developer to com-
nience coustruction;

(3) Any settlements or court orders establishing priorities
among developers.

Consistent with the overall phasing schedule adopted pursuant
to the analysis factors, the municipality shall make a good faith
effort to time the issuance of final approvals for particular de-
developments which it approves in a manner which enables the
realistic and economically viable construction of the development.
To this end, the municipality shall take into consideration the need
for sufficient development in a particular project to permnit timely
recovery of infrastructure costs, and, in the case of a development
which will have a homeowners’ association, to prevent the imposi-
tion of excessive homeowners’ fees because of the failure to achieve
economies of scale. In the case of developers who have previously
constructed residential developments in this State, a municipality
shall also take into consideration the greatest number of units
which the developer has constructed in any one development in
the State within any one year period ; this factor shall be considered
if the municipality seeks to phase the issuance of final approvals
for the inclusionary development over a period greater than one
year. :

24. The *[Division of Housing in the Department of Community
Aftairs]* *agency® shall establish procedures for entering into, and
shall enter into, contractual agreements with willing municipalities
or developers of inclusionary developments whereby the *[divi-
sion]* *agency*® will administer resale controls and rent controls in
municipalities where no appropriate administrative agency exists.
The contractual agreements shall be for the duration of the controls
and shall involve eligibility determinations, determination of initial
occupants, the marketing of units, maintenance of eligibility lists
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for subsequent purchasers or renters, and determination of maxi-
mum resale prices or rents. *[The division may enter into agree-
ments whereby some or all of these responsibilities are performed
by the New Jersey Housing and Mortgage Finance Agency.]* The
*[division]* *agency* may charge the municipality or inclusionary
developer a reasonable per unit fee for entering into such an agree-
ment, or may charge a reasonable fee to a low or moderate income
household at the time the home is sold subject to the resale control
or botb. *[Division}* *Agency® fees shall be established according
to methods or schedules approved by the *[council}* *State
Treasurer®;

25, Notwithstanding any other law to the contrary, a munici-
pality may purchase, **[condemn or otherwise acquire]** **lease
or acquire by gift** real property and any estate or interest therein,
which the municipal governing body determines necessary or useful
for the construction or rehabilitation of low and moderate income
housing or conversion to low and moderate income housing.

The municipality may provide for the acquisition, construction
and maintenance of buildings, structures or other improvements
necessary or useful for the provision of low and moderate income
housing, and may provide for the reconstruction, conversion or
rehabilitation of those improvements in such manner as may be
necessary or useful for those purposes.

Notwithstanding the provisions of any other law regarding the
conveyance, sale or lease of real property by municipalities, the
municipal governing body may, by resolution, authorize the private
sale and conveyance or lease of a housing unit or units acquired
or constructed pursuant to this section, where the sale, conveyance
or lease is to a low or moderate income houseliold or nonprofit
entity and contains a contractual guarantee that the housing unit
will remain available to low and moderate income households for
a period of at Jeast 30 years.

26. Within **[24]** **12** months after the effective date of this
act and every **[two years]** **year®® thereafter, the *[council]*
*agency® **and the council®* shall report **separately** to the Gov-
ernor and the Legislature on the effects of this act in promoting the
provision of low and moderate income housing in the several hous-
ing regions of this State. **[The report shall give specific attention
to the manner in which amounts expended from the Fair Housing
Trust Fund Account, and amounts transferred between sending
municipalities and receiving municipalities, have or have not been
sufficient in promoting this end.J** The **[report}** **reports**
may include recommendations for any revisions or changes in this
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Within 36 months after the effective date of this act, {he couneil
shall report to the Governor and the Legislature concerning the
actions necessary to he taken at the State, regional, county and
municipal levels to provide for the implementation and admin-
istration of this act on a regional basis, including any revisions
or changes in the law necessary to accomplish that end. The council
niay include in the report any recommendations or considerations
it may wish to provide regarding the advisability of implementing
and administering the act on a regional basis.

27. Amounts expended by a municipality in preparing and im-
plementing a housing element and fair share plan pursuant to this
act shall be considered a mandated expenditure exempt from the
limitations on final appropriations itnposed pursuant to P. L. 1976,
c. 68 (C.40A :4-45.1 et seq.).

*28. **[For a period of 12 months following the effective date of
this act, no judicial judgment or judgments issued on or after Janu-
ary 20, 1983, which require the provision of low and moderate in-
come housing in a municipality, shall be implemented to the extent
that the judgment or judgments require provision of any housing
in the municipality which is not affordable to low or moderate in-
come households, provided that mothing in this section shall affect
any rights heretofore granted to a developer pursuant to municipal
approval of a development application, or as a result of any court
judgment or order, or any settlement of litigation.

The Attorney General shall, not later than 30 days after this act
becomes effective, file a complaint in the Superior Court for a
declaratory judgment determining the constitutionglity of this
section. If that complaint is not filed within 30 days after the
effective date of this act, this section shall be null and void.J**
**No builder’s remedy shall be granted to a plaintiff in any ez-
clusionary zoning litigation which has been filed on or after January
20, 1983, unless a final judgment providing for a builder’s remedy
has already been rendered to that plaintiff. This provision shall
terminate upon the expiration of the period set forth in subsection
a. of section 9 of this act for the filing with the council of the mu-
nicipality’s housing element.

For the purposes of this section, *‘ final judgment’’ shall mean a
judgment subject to an appeal as of right for which all right to
appeal is exhausted.

For the purposes of this section ‘‘exclusionary zoning litigation’’
shall mean lawsuits filed in courts of competent jurisdiction in this
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State challenging a municipality’s zoning and land use regulations
on the basis that the regulations do not make realistically possible
the opportunily for an appropriate variety and choice of housing
for all categories of people living within the municipality’s housing
region, mcluding thosc of low and modcrate income, who may desire
to liwe wn the municipality.

For the purpose of this section ‘‘builder’s remedy’’ shall mean a
court imposed remedy for a litigant who is an individual or a profit-
making entity in which the court requires a municipality to utilize
zoming techniques such as mandatory set asides or density bonuses
which provide for the economic viability of a residential develop-
ment by including housing which is not for low and moderate in-
come households.**

**29. Section 19 of P. L. 1975, e. 291 (C. 40:55D-28) is amended
to read as follows:

Preparation; contents; modification.

a. The planning board may prepare and, after public hearing,
adopt or amend a master plan or component parts thereof, to guide
the use of lands within the municipality in a manner which protects
public health and safety and promotes the general welfare.

b. The master plan shall generally comprise a report or state-
ment and land use and development proposals, with maps, diagrams
and text, presenting, where appropriate, the following elements:

(1) A statement of objectives, principles, assumptions, policies
and standards upon which the constituent proposals for the physi-
cal, economic and social development of the municipality are based;

(2) A land use plan element (a) taking into account the other
master plan elements and natural conditions, including, but not
necessarily limited to, topography, soil conditions, water supply,
drainage, flood plain areas, marshes, and woodlands; (b) showing
the existing and proposed location, extent and intensity of develop-
ment of land to be used in the future for varying types of resi-
dential, commercial, industrial, agricultural, recreational, educa-
tional and other public and private purposes or combination of
purposes; (c¢) showing the existing and proposed location of any
airports and the boundaries of any airport hazard areas delineated
pursuant to the ‘‘Air Safety and Hazardous Zoning Act of 1983,”
P.L.1983, c. 260 (C. 6:1-80 et seq.) ; and (d) including a statement
of the standards of population density and development intensity
recommended for the municipality;

(3) A housing plan element pursuant to section 10 of P. L. . ..,
c. ... (C. . .... ... ) (now pending before the Legislature as
Senate Committee Substitute for Senate Bill No. 2046 and Senate
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Bill No. 2354), including, but not limited to, residential standards
and proposals for the construction and improvement of housing;

(4) A circulation plan element showing the location and types of
facilities for all modes of transportation required for the efficient
movemeni of people and goods into, about, and througlh the munici-
pality;

(5) A utility service plan element analyzing the need for and
showing the future general location of water supply and distribu-
tion facilities, drainage and flood control facilities, sewerage and
waste treatment, solid waste disposal and provision for other
related utilities;

(6) A community facilities plan element showing the location
and type of educational or cultural facilities, historic sites, librar-
ies, hospitals, firehouses, police stations and other related facilities,
including their relation to the surrounding areas;

(7) A recreation plan element showing a comprehensive system
of areas and public sites for recreation;

(8) A conservation plan element providing for the preservation,
conservation, and utilization of natural resources, including, to the
extent appropriate, open space, water, forests, soil, marshes, wet-
lands, harbors, rivers and other waters, fisheries, wildlife and other
natural resources;

(9) An energy conservation plan element which systematically
analyzes the impact of each other component and element of the
master plan on the present and future use of energy in the mu-
nicipality, details specific measures contained in the other plan
elements designed to reduce energy consumption, and proposes
other measures that the municipality may take to reduce energy
consumption and to provide for the maximum utilization of re-
newable energy sources; and

(10) Appendices or separate reports containing the technical
foundation for the master plan and its constituent elements.

¢. The master plan and its plan elements may be divided into
subplans and subplan elements projected according to periods of
time or staging sequences.

d. The master plan shall include a specific policy statement in-
dicating the relationship of the proposed development of the mu-
nicipality, as developed in the master plan to (1) the master plans
of contiguous municipalities, (2) the master plan of the county in
which the municipality is located and (3) any comprehensive guide
plan pursuant to section 15 of P. L. 1961, c. 47 (C. 13:1B-15.52).

30. Section 49 of P. L. 1975, ¢. 291 (C. 40:55D-62) is amended
to read as follows:
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49. Power to zone.

a. The governing body may adopt or amend a zoning ordinance
relating to the nature and extent of the uses of land and of build-
ings and structures thereon. Such ordinance shall be adopted after
the planning board has adopted the land use plan element and the
housing plan element of a master plan, and all of the provisions of
such zoning ordinance or any amendment or revision thereto shall
either be substantially consistent with the land use plan element
and the housing plan element of the master plan or designed to
effectuate such plan [element] elements; provided that the govern-
ing body may adopt a zoning ordinance or amendment or revision
thereto which in whole or part is inconsistent with or not designed
to effectuate the land use plan element and the housing plan ele-
ment, but only by affirmative vote of a majority of the full autho-
rized membership of the governing body, with the reasons of the
governing body for so acting recorded in its minutes when adopting
such a zoning ordinance; and provided further that, notwithstand-
ing anything aforesaid, the governing body may adopt an interim
zoning ordinance pursuant to subsection 77 b. of this act.

The zoning ordinance shall be drawn with reasonable considera-
tion to the character of each district and its peculiar suitability for
particular uses and to encourage the most appropriate use of land.
The regulations in the zoning ordinance shall be uniform through-
out each district for each class or kind of buildings or other struc-
tures or uses of land, including planned unit development, planned
unit residential development and residential cluster, but the regu-
lations in one district may differ from those in other districts.

b. No zoning ordinance and no amendment or revision to any
zoning ordinance shall be submitted to or adopted by initiative or
referendum. '

c. The zoning ordinance shall provide for the regulation of any
airport hazard areas delineated under the ‘“Air Safety and Haz-
ardous Zoning Act of 1983,”’ P. L. 1983, c. 260 (C.6:1-80 et seq.), in
conformity with standards promulgated by the Commissioner of
Transportation.

31. Until August 1, 1988, any municipality may continue to regu-
late development pursuant to a zoning ordinance in accordance with
section 49 of the ‘“Municipal Law Use Law,’’ P. L. 1975, ¢. 291 (C.
40:55D-62) as same read before the effective date of this act.**

**[29.]** **32.** If any part of this act shall be held invalid, the
holding shall not affect the validity of remaining parts of this act.
If a part of this act is held invalid in one or more of its applications,
the act shall remain wm effect in all valid applications that are
severable from the invalid application.*
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*[28.3" **[*30.*]** **33.** There is appropriated to the Council
on Affordable Housing from the General Fund the sum of
$1,000,000.00, and there is appropriated **[to the Fair Housing
Trust Fund Account}** from the General Fund the sum of
**[$25,000,000.00 to effectuate the purposes of that account.}**
**$17,000,000.00 to be allocated as follows:

a. $2,000,000.00 to the Neighborhood Preservation Fund estab-
lished pursuant to the ‘“‘ Maintenance of Viable Neighborhoods Act’’
P. L. 1975, c¢. 248 (C. 52:27D-146 et seq.) which shall be used to
effectuate the purposes set forth in section 20 of this act. b.
$15,000,000.00 to the Housing and Mortgage Finance Agency to be
used to effectuate the purpose of section 21 of this act.

Of the amounts herein appropriated a reasonable sum, approved
by the Treasurer may be expended for the administration of this
act by the Department of Community Affairs and the agency.**

*[29.3" **[*51.*F** **354.** This act shall take effect immedi-
ately but shall remain inoperative until the enactment of P. L.

..., ¢ .. (now pending before the Legislature as Assembly Bill
No. 3117).
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INTRODUCED JUNE 28, 1984
By Senators LIPMAN, STOCKMAN and LYNCH

Referred to Commitiee on State Government, Federal and

Interstate Relations and Veterans Affairs

AN Aor coneerning liousing, amending P, 1. 1968, c. 49, and making

an appropriation.

BE 17 mNaCTED Dy the Senate and General Assembly of ihe State
of New Jersey:

1. (New section) This act shall be known and may be cited as the
“Tair Tousing Aect.”

2. (New section) The Legislature finds that:

a. The New Jersey Supreme Court, through its rulings in Soulh
Burlington County NAACP . Mount Lausel, 67 N. J. 1561 (1975)
and South Burlington County NAACP v, Mount Laurel, 92 N. J. 158
(1983), has determined that every municipality in a growth area
has a constitutional obligation to provide a realistic opportunity
for a fair share of its region’s present and prospective needs for
housing for lew and moderate income families.

b. In the secord Mount Laurel ruling, the Supreme Court stated
that the determination of the niethods for satisfying this constitu-
tional obligation “is better left to the Legislature,” that the court
has “always preferred legislative to judicial action in their field,”
and that the judicial role in upholding the Mount Laure! doctrine
“could decrease as a result of legislative and executive action”

. The interest of all citizens, including low and moderate income

families in need of affordable housing, would be Lest served by a

‘comprehensive planning and implementation response to this con-.
\ -

stitutional obligation;

E\(PLANATION——Matler enclosed in bold-faced brackels [:hue} in the ahove be
is not enacted and is intended to bhe omitted in the law.

Matter printed in italics thus is new matter.
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d. There are a number of essential ingredients to a compre-
hensive planning and implementation response, inecluding the
establishment of a Statewide fair share housing guidelines and
standards, the determination of fair share at the muuicipal level
and the preparatiou\of & niunicipal housing clement, State review
of the local fair share study and housing element, and a continuing
source of State funding for low and moderate income housing to
replace the federal housing subsidy programs which have been
almost completely eliminated.

e. The State can maximize the number of low and moderate
inconie units provided in New Jersey by allowing its municipalities
to adopt six-year phasing schedules for meeting their fair share,
so long as the municipalities permit the imnediate construction of
a substantial amount of the fair share, and so long as the Legisla-
ture funds a housing subsidy program for each year of the phasing
schedule.

3. (New section) As used in this act:

a. “Affordable housing” means housing for which a household is
not required to pay more than 28% of its gross hiousehold income
for principal, interest, taxes, insurance and honmeowners fees or not
more thau 30% of its gross household income for rent and utilities.

b. “Council” means the Council on Affordable Housing estab-
lished in this act.

c. “Low income housing” means housing affordable to, and
occupied by, households with a gross household income equal to
50% or less of the median gross household income for households
of the same size within the region in which the housing is located.

d. “Moderate income housing” means housing affordable to, and
occupied by, households with a gross household income equal to
more than 50% but less than 80% of the median gross household
income for households of the same size within the region in which
the housing is located.

e. “Reglon” means the general area which constitutes the housing
market area of which a municipality is a part.

f. “Resolution of participation” means a resolution adopted by a
municipality in which the municipality chooses to prepare a fair
share study and housing element in accordance with this act.

g. “Inclusionary development” means a residential housing

vdévelopmehtvin which at least 20% of the housing units are low and

moderate income housing.
4. a. (New section) There is established in, but not of, the Depart-
ment of Community Affairs a Council on Affordable Housing to

consist of seven members appointed by the Governor with the
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advice and consent of the Senate, of whom two shall represent the
interests of municipal government, two shall represent the interests
of households in need of low and moderate housing and who shall
have an expertise in land use practices and housing issues, and
three shall represent the public interest, of whom one may be a
State official. Not more than four of the seven shall be niemibers of
the same political party.

b. The members shall serve for terms of six years, except that of
the members first appointed, two shall serve for terms of four years,
two for terms of five years, and three for terms of six years, and
except that any State official shall serve only while the official
continues to hold the office held at the time of appointment. All
members shall serve until their respective successors are appointed
and shall have qualified. Vacancies shall be filled in the sae
mauner as the original appointinent, but for the remainder of the
unexpired terin only.

c. The members shall be compensated, except for any State
official, at the rate of $150.00 for each six-hour day, or prorated por-
tion thereof for more or less than six hours, spent in attendance at
meetings and counsultations and all members shall be eligible for
reimbursement for necessary expenses incurred in conuection with
the discharge of their duties.

d. The Governor shall designate a member to serve as chairman
throughout the member’s tern of office and until his successor shall
have heen appointed and qualified.

e. Any member may be removed from office for misconduet in
office, willful neglect of duty, or other conduct evidencing unfitness
for the office, or for incompetence. A proceeding for removal may
be instituted by the Attorney General in the Superior Court. A
member or employee of the council shall automatically forefit his
office or employment upon conviction of any crime. Auny member or
employee of the council shall be subject to the duty to appear and
testify and to removal from his office or employment in accordance
with the provisions of P. L. 1970, e. 72 (C. 2A:81-17.2a et seq.).

5. a. (New section) The council may establish, and from time
to time alter, such plan of organization as it may deem expedient,
and may incur expenses within the limits of funds available to it.

b. The council shall elect annually by a majority of its members
one of its members, other than the chairman, to serve as vice-
chairman for a term of one year and until his successor is elected.
The vice-chairman shall carry out all of the responsibilities of the
chairman as prescribed in this act during the chairman’s absence,

disqualification or inability to serve.
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d. The council shall appoint and fix the salary of an executive
director who shall serve at its pleasure. The council may employ
such other personnel as it deems necessary. All employees of the
commisgsion shall be in the uuclassified service of the Civil Service
and shall be deemed confidential employees {or the purposes oi the
“New Jersey Emplover-Emplovee Relations Aet” (P. L. 1941, c.
100; C. 34:13A-1 et seq.). The council may employ legal counsel
who shall represent it in any proceeding to which it is a party, and
who shall render legal advice to the council. The council may
contract for the services of other professional, technical and opera-
tional personnel and consultants as may be necessary to the pei-
formance of its duties. Members and employees shall be enrolled
in the Public Employees Retirement System of New Jersey (P. 1.
1954, ¢. 84; C. 43:15A-1 et seq.).

6. (New section) It shall be the duty of the council to ascertain
the housing needs of, and formulate a fair share plan for the distii-
bution of, low and moderate income housing units in the various
regions of the State as it shail delineate for the period ending
nine months after the effective date of this act and every six years
thereafter. The plan shall include, but need not be limited to:

a. Housing regions, which may be different for purposes of
present and prospective need;

b. An analysis of the present and prospective need for low and
moderate income housing in the State and in each regien and the
mmdigenous need;

c. Population and household projections; and

d. Criteria for allocatiig present and prospeetive fair share of
the housing need among the municipalities in each region and
guidelines for municipal adjustments based upon vacant land,
infrastructure considerations or other municipal matters.

7. (New section) Within nine months after the effective date of
this act, the council shall, in accordance with the “Administrative
Procedure Act” P. L. 1968, c. 410 (C. 52:14B-1 et seq.), adopt rules
and guidelines relating to the muniecipal obligation to provide a
realistic opportunity for a municipality’s fair share of low and
moderate income housing, ineluding such matters as a. the elimina-
tion of excessive restrictions and exactions which operate as
barriers to the construection of low and moderate income housing
and b. affirmative nieasures which provide a realistie possibility for
the construction of low and moderate income housing. In adopting
these rules and guidelines, the council shall give appropriate weight

to pertinent research center studies, government reports and

decisions of other branches of government.
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8. (New section) Within three wonths affer the cffvctive date
of this act, each municipaliiy vwhich so elecis shall, by o duly adopted
resolution, notii’y the couicil of ils participation in the council’s
fair share housing plan and shall, witnin six mouths after the
council’s adoption of its rules, guidelines and plan, prepare and file
with the council a housing element, Liaged cu the counecil’s rules,
guidelines and plan, aud any adopted ordinarce revisions which
implement the housing element.

9. (New section) A municipality’s housing elemeciit shall be
designed to achieve the goal of access to affordable housing to
meet present and future housing needs, with particular attention
to low and mederate income housing, and shall contain al least:

a. Aninventory of the munieipality’s housing stock by age, condi-
tion, purchase or reutal value, occupancy characterisiies, and type,
including, but not nceessarily limited to, habitable floor area and
number oi rooms, bedrooms and hathrooms, and including the
nunber of units affordal:le {o low and moderate ineome heuseholds;

b. A projection of the mlinicipality’s housing stoek, including the
probable future construction of low and nioderate income ilousing,
for the next three, six and twelve years, taking into account, but
not necessarily liniited to, construction pernits issued, approvals of
applications for development and probable residential development
of lands;

¢. An analysis of the municipality’s demographie characteristics,
ineluding, but not necessarily limited to, household size, income
level, race, ethnicity and age;

d. An analysis of the existing and probable future employment
characteristics of the municipality:

e. An analysis of demographic and housing projections as pub-
lished by the council;

f. An analysis of the municipality’s present and prospective lair
share for low and moderate income housing;

g. An analysis of the municipality’s capacity to accommodate its
present and prospective housing needs, including its faur share for
low and moderate income housing;

h. An analysis demoustrating that the land use element of the
municipality’s master plan is suitable for the purpose ol accom-
modating its present and prospective fair share for low and
moderate income housing; .

i. A determination of how the municipality’s present and pros-
pective fair share of low and moderate income housing will e met,
including, but not necessarily limited to:

(1) Affirmative measures and incentive zoning devices designed

to ensure construction ol low and moderate inecnie housing;
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(2) Consideration of the lands that are most appropriate for
construction of low aud 1moderate income housing, including a
speetile consideration of lands of developers who have expressed a
conunitment to provide low and moderate income housing;

(3) The minimun densities necessary to assure the economic
viability of the inclusionary developments;

(4) Determination of the overzouing necessary to ensure that the
munieipality’s fair share is achieved;

(D) Determination of measures that the municipality will take to
ensure that low and moderate income units remain affordable to
low and moderate incomne houscholds over a 30-year period;

(6) A pian for infrastructure expansion if necessary to eisure
the construction of the municipality’s fair share of low and moder-
ate income housing;

(T) Any plan the municipality may wish to adopt whereby resi-
dential, industrial or eommercial developers are given the right to
higher densities or intensity of uses in exchange for the construction
of a percentage of Jow and moderate income housing or a pro-rata
payment into a trust fund for low and moderate income housing;
and

3

(8) Any phasing schedule for construction of low and moderate
inecome housing which the municipality may wish to adopt which is
not more restrictive than the schedule provided in seetion 22 of this
act.

10. (New section) Within 15 business days of the receipt of a
munieipality’s housing element, the council shall make a determina-
tion as to whether the element is in compliance with the filing
requirements of this act. If the council determines that the filing
requirements have been met, the council shall provide the muniei-
pality with a certification of filing. Tf the council finds otherwise,
it shall notify the municipality of any filing deficiencies. If, within
45 days of the council’s notification, the municipality shall refile its
housing element xﬁth a correction of the deficiencies to the council’s
satisfaction, the council shall within 15 business days of the refiling
issue a certification of filing.

11. (New section) A municipality which has received a filing
certification may at any time during the six year period established
in section 6 of this act petition the couneil for a substantive certifica-
tion of its element and ordinances. The munieipality shall publish
notice of its petition in a newspaper of general circulation within
the municipality and region and shall make available to the public

information on the element and ordinances in accordance with such

procedures as the council shall establish. The council shall also
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establish a procedure for providing public notice of each petition

which it receives.

12. (New section) Unless an objection to the substantive certifica-
tion is filed with the council by any person within 43 days of the
publication of the notice of the mmunicipality’s petition, the counecil
shall review the petition and shall issue a substantive certification
if it shall find that:

a. The nunicipality’s fair share methodology is consistent with
the rules and criteria adopted by the council;

b. Any reductions in the municipality’s fair share {rom the fair
share nuniber produced by using the couucil’s criteria which are
based on local munieipal constraints such as lack of vacant develop-
able land or public facilities are necessary and not fundamentally
inconsistent with achievemeut of the region’s housing needs; and

¢. The combination of the climination of cost generating featuies
and the affirmative measures in the housing element and imple-
mentation plan make the construction of the municipality’s fair
share of fow and moderate income housing realistically possible.

1n couducting its review, the council may meet with the munici-
pality and may deny the petition or condition its certification upon
chauges in the element or ordinances. 1f, within 60 days of the
council’s denial or conditioral approval, the municipality refiles its
petition with changes satisfactory to the couneil, the council shall
issue a substantive certification.

13. a. (New section) If an objection to the municipality’s petition
for substantive certification is filed with the counecil within the
time specified in section 12 of this act or a request for mediation
and review is made pursuant to section 14 of this act, the couneil
shall conduct a mediation and review process in which objectors or
aggrieved parties shall have the vight to present their objectious
in the form of written submissions or expert reports, and a reason-
able opportunity shall he given to the objectors and their experts
to be heard, but the review proecess shall not be considered a con-
tested case as defined in the “Administrative Procedure Act,” P. L.
1968, ¢. 410 (C. 52:14B~1 et seq.). The mediation and review process
shall commnience as scon as possible after the filing of the housing
element as provided in section 8 of this act.

b. Tn mediation and review processes instituted in accordance

with section 14. a. of this act, the council shall attempt to mediate

\
- a resolution of the dispute between the developer and the muunici-

pality, provided that no agreement shall be entered by which a
developer provides less than 20% low and moderate income housing

in the development. The mediation process shall commence as soon
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as possible after the time established in section 8 of this act for the
filing of the housing elenient. In the event that the mediation
between the litigants is suceessful, the municipality shall have the
option of choosing whether to also seek substantive certification as
provided in secti?n 11 of this act. If mediation is not successful,
the council shall promptly determine whether the municipality is
entitled to substantive certification.

14. a. (New section) Auny court of competent jurisdicticn shall
have discretion to require the parties in auy lawsuit challenging a
municipality’s zoning ordinances with respect to the opportunity to
construet low or moderate income housing, which lawsuit was in-
stituted either on or before June 1, 1984, or prior to six nionths
prior to the effective date of this act, to exhaust the mediation aud
review procedure established in section 13 of this act. No exhans-
tion of remedies requirement shall he imposed unless the pumei-
pality has filed a timely resolution of participation. In exercising
its discretion, the court shall consider:

(1) The age of the case;

(2) The amount of discovery and other pre-trial procedures that
have taken place;

(3) The likely date of trial;

(4) The likely date by which adnnnistrative mediation and review
can be completed; and

(5) Whether the transfer is likely to facilitate and expedite the
provision of a vealistic opportunity for low and moderate income
housing.

b. Any person who has instituted litigation challenging a munici-
pality’s zoning ordinances with respect to the opportunity to pro-
vide for low or moderate income housing, which litigation was
instituted after June 1, 1984, or after six mouths prior to the eifec-
tive date of this act, whichever is later, shall file a notice to request
mediation and review with the counecil within 60 days of tlie munici-
pality’s resolution of participation pursuant to section 8 of this act.
If the municipality filed a resolution of participation prior to the
institution of exclusionary zoning litigation against it, a person who
brings such litigation shall exhaust the mediation and review pro-
ceedings of the council before being entitled to a trial on his
complaint.

15. (New section) In any exclusionary zoning case filed against
a tnunicipality which has a substantive certification and in which
there is a requirement to exhaust the mediation and review process

pursuant to section 14 of this aect, there shall be a presumption of

“validity attaching to the honsing element and ordinances imple-
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menting the housing element. To rebut the presumption of validity,
the complainant shall have the burden of proof to demonstrate that
the housing element and ordinances implementing the housing
element do not provide a realistic opportunity for the provision
of low and moderate income housing.

16. (New section) If a municipality which has adopted a resolu-
tion of participation pursuant to section 8 of this act fails to meet
the deadline for submitting the material required for filing certifica-
tion, the obligation to exhaust administrative remedies contained
in subsection b. of section 14 of this act automatically expires. The
obligation also expires if the council rejects the municipality’s
request for filing or substantive certification or conditions its
certification upon changes which are not made within the period
established in this act.

17. (New section) If the council has not completed its mediation
and review process for a municipality within one year of receipt
of a request by a party who has instituted litigation, the party may
file a motion with a court of competent jurisdiction to be relieved
of the duty to exhaust administrative remedies. In reviewing the
motion, the court shall consider any information received from the
council regarding its expected timetable for completing the review
process. If the court denies the motion, it may establish a reason-
able deadline for the council’s completion of the process and
relieve the.party of the duty to exhaust if the deadline is not met.

18. (New section) The Pinelands Commission established pur-
suant to the “New Jersey Pinelands Protection Act” (P. L. 1979,

c. 111) and the Hackensack Meadowlands Development Commis-

sion established pursuant to the “Hackensack Meadowlands
Development Act” (P. L. 1968, c. 404) shall have 60 days after the
enactment of this act to elect to administer this act for munici-
palities which have at least 25% of their area within the jurisdic-
tion of the respective commission. A commission which so elects
shall have the same responsibilities as the council with respect to
the municipalities within its jurisdiction and shall eoordinate its
policies with the council, and municipalities which chose to adopt a
resolution of participation shall submit their fair share plans and
housing elements to their respective commission. The council shall
retain jurisdiction if a commission does not eleet to administer this
aet.

19. (New section) There is established in the State General Fund
an account entitled the “Low and Moderate Income Housing Trust
Fund Account.” The treasurer shall credit to this aceount all
funds paid to the Btate Treasurer by each county treasurer pur-
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‘suant to P. L: 1968, ¢. 49 (C. 46:15-8). Funds in the account shall he

maintained by the State Treasurer and may be held in depositories
as the State Treasurer may select and invested and reinvested as
other funds in the custody of the State Treasurer in the manner
provided by law, provided that all revenues from investments shall
be credited to the fund.

20. (New section) Funds in the Low and Moderate Income Trust
Fund Account shall be transferred to the council upon appropria-
tion from time to time by the Legislature, and shall be used solely
by the council for awards of assistance loans or grants to or on
behalf of public or private housing projects which will provide
affordable low and moderate income housing in such manner, but
not limited to, as the following:

a. Rehabilitation of substandard housing units occupied or to be
occupied by low and moderate income households pursuant to con-
tractual guarantees for at least 20 years following the awarding of
the loan or grant;

b. Accessory conversions for lhousing units occupied or to be
occupied by low and moderate income households pursuant to con-

tractual guarantees for at least 20 years following the awarding of

" the loan or grant;

c. Conversion of nonresidential space to residential purposes pro-
vided at least 20% of the resulting housing units are occupied by
low and moderate income households pursuant to contractual
guarantees for at least 20 years following the awarding of the
loan or grant;

d. Inclusionary developments of which at least 20% of the hous-
ing units will be occupied by low and moderate income households
for at least 20 years pursuant to contractual guarantees; and

e. Shelters for the homeless.

The council shall ensure that a reasonable percentage of the
loan or grant awards shall be made available to projects in those
municipalities receiving State aid pursuant to P. L. 1978, c. 14 (C.
52:27D-178 et seq.) which have a disproportionately high amount
of low and moderate income residents.

The council shall establish rules and regulations governing the
qualifications of applicants, the application procedures, and the
criteria for awarding grants and loans and the standards for

establishing the amount, terms and conditions of each grant or loan.

- 21. (New section) If the Legislature does not appropriate to the
- council from the Low and Moderate Income Trust Fund in any one

-of the six fiscal years commeneing with the fiscal year in which this

~act is effective an amount substantially equivalent to the revenues
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-accruing to the fund in that fiscal year, then sections 15 and 22 of

this act shall terminate on the last day of that fiscal year.

- 22. (New section) A municipality which has a judgment entered

‘against it after the enactment of this act, or which had a judgment

entered against it prior to the enactment of this act and from which
an appeal has been filed, shall upon municipal request not be re-
quired by any court to phase in the issuance of building permits

for low and moderate income housing in inclusionary developments

‘at a rate greater than 25% as soon as possible but no later than

one year after entry of the judgment and 15% at 12 month intervals

~ thereafter of the municipality’s original fair share of low and

moderate income housing.

The court shall also implement a phase-in schedule for the market
units ‘in-the inclusionary development which are not low and
moderate income, giving due consideration to the schedule for low
and moderate income housing established in- this section and the
need to maintain the economic viability of the development.

In entering the phase-in order, the court shall consider whether
it is necessary to enter a phase-in order for the construction of
commercial, industrial and residential development in the muniei-
pality to minimize an imbalance between available housing units and
available jobs, or to prevent the sites which are the most appro-
priate or the only possible sites for the construction of low and
moderate income housing to be used for other purposes.

The court may modify the phase-in schedule if it determines that
the fair share number is so small that literal compliance with this
schedule would make the construction of low and moderate income
housmo" economlcally or practically unfeasible. A development with

50 or fewer low and moderate income units shall not be required to

“adhere to any phase-in schedule after receiving its building permit.

93, (New section) The New Jersey Housing and Mortgage
Finance Agency shall adopt rules and regulations to provide that
at least 50% of the proceeds of its tax exempt bond issues in the
four years following the effective date of this act shall be used to
assist in the financing of low and moderate income housing.

94, Section 3 of P. L. 1968, c. 49 (C. 46:15-7) is amended to read
as follows: A
3. Tn addltlon to the recording fees imposed by P. L. 1965, c. 123,

8. 2 (C 99A 44, 1) a fee is imposed upon glantors, at the rate of

[$1. 75] $3 50 for each $500.00 of consideration or fractional part
thereof recited in the deed, which fee shall be collected by the county

. recordmg officer at the t1me ‘the deed is offered for 1ecord1ng

Every deed sub;]ect to the addltlonal fee requ1red by this act,
whieh is in faect recorded shall be concluswely deerned to have
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been entitled to recording, notwithstanding that the amount of the
consideration shall have been incorrectly stated, or that the correct
amount of such additional fee, if any, shall not have been paid, and
no such defect shall in any way affect or impair the validity of the
title conveyed or render the same unmarketable; but the person
ar persong required to pay said additional fee at the time of record-
ing shall be and remain liable to the county recording officer for the
payment of the proper amount thereof.

25. Section 4 of P. L. 1968, c. 49 (C. 46:15-8) is amended to read
as follows:

4. The proceeds of the fees collected by the county recording
officer, as authorized by this act, shall be accounted for and re-
mitted to the county treasurer. An amount equal to 28.6% of the
proceeds from the first $1.75 for each $500.00 of consideration or
fractional part thereof recited in the deed so collected shall be re-
tained by the county treasurer for the use of the county and the
balance shall be paid to the State Treasurer for the use of the
State. Payments shall be made to the State Treasurer on the tenth
day of each manth following the month of collection.

26. There is appropriated to the Council on Affordable Housing
from the General Fund the sum of $250,000.00 to effectuate the
purposes of this act.

97. This act shall take effect immediately, except that sections
19, 20, 24 and 25 shall take effect on the 30th day following enact-

m\% Lo HL @‘@

STATEMENT
This bill provides a mechanism for implementing the constitu-

tional obligation to provide a realistic opportunity for low and
moderate income housing as enunciated in the Mount Laurel
doectrine. It establishes a Council on Affordable Housing ta set fair
share guidelines for municipalities and to review the housing plans
and ordinances of those municipalities who elect to participate in
the council’s fair share program. Those municipalities whose plans
and ordinances are certified by the council are entitled to a presump-
tion of validity in any exclusionary zoning challenge. The council
will also act as a mediator between developers and participating
municipalities in an attempt to reach out-of-court settlements.

The bhill also provides for a six-year phase-in of any judgments
requiring a municipality to issue building permits in inclusionary
developments.

The bill also establishes a Low and Moderate Income Housing
Trust Fund with revenues derived {rom an increase in the realty
transfer tax from $1.75 to $3.50 per $500.
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'SENATE STATE GOVERNMENT, FEDERAL AND |
INTERSTATE RELATIONS AND VETERANS AFFAIRS
- ‘COMMITTEE - :

STATEMENT TO

SENATE, No. 2046

with Senate committee amendments

STATE OF NEW JERSEY

DATED: NOVEMBER 26, 1984

This bill provides for implementation of the Mount Laurel II court

decision. It was substantially amended based upon the extensive input
from public officials and private individuals received by the committee
during the course of its public hearings and meetings.
. The bill establishes a Council on Affordable Housing to consist of
nine members appointed by the Governor with the advice and consent
of the Senate. Three shall be elected officials representing the interests
of municipal government (one of whom may be a representative of the
interests of county government) ; three shall represent the interests of
households in need of low and moderate housing (at least one of whom
shall represent the interests of builders of low and moderate income
housing) ; and three shall represent the public interest. Not more than
five of the nine members shall be of the same political party.

The members shall be compensated, except for any State official, at
the rate of $150.00 for each 6-hour day spent in attendance at meetings
and consultations and all members shall be eligible for reimbursement
for necessary expenses incurred in connection with the discharge of
their duties. The council shall appoint and fix the salary of an executive
director who shall serve at its pleasure. The council may employ such
other personnel as it deems necessary.

It shall be the duty of the council to:

1. Determine housing regions, which may be different for purposes
of present and prospective need;

2. Estimate the present and prospective need for low and moderate
income housing at the State and regional level; '

3. Adopt criteria and guidelines for:

- (a) Municipal determination of its present and prospective fair share
of the housing need in a given region;

(b) Municipal adjustment of the present and prospective fair share
based upon available vacant and developable land, 1nfrastructure con-
siderations or historical preservation factors; '
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- (¢) Phasing of present and prospective fair share housing require-
ments;-and

4. Provide population and household projections for the State and
regions.

Within four months after the effective date of this act, each munici-
pality which so elects shall, by a duly adopted resolution of participa-
tion, notify the council of its intent to submit to the council its fair
share housing plan and shall, within four months after the council’s
adoption of its criteria and rules, prepare and file with the council a
housing element based on the council’s rules and criteria and any
adopted ordinance revisions which implement the housing element.

A municipality’s housing element shall be designed to achieve the
goal of access to affordable housing to meet present and future housing
needs, with particular attention to low and moderate income housing.
Low -and moderate income housing is defined as housing affordable
according to federal Department of Housing and Urban Development
or other recognized standards for home ownership and rental costs and
according to percentages of median gross household income.

In adopting its housing element, the municipality may provide for its
fair share of low and moderate income housing by means of any tech-
nique or combination of techniques which provide a realistic opportunity
for the provision of the fair share. The housing element shall contain
an analysis demonstrating that the element will provide such a realistic
opportunity, and the municipality shall establish that the land use

" ordinances have been revised to incorporate the provisions for low and
moderate income housing contained in the housing element.

A municipality which has filed a housing element may, at any time
during a six-year period following the filing, petition the council for a
substantive certification of its element and ordinances or institute an
action for declaratory judgment granting it six year repose in the
Superior Court. Unless an objection to the substantive certification is
filed with the ecouncil by any person within 45 days of the publication
of the notice of the municipality’s petition, the council shall review the
petition and shall issue a substantive certification if it shall find that:

a. The municipality’s fair share plan is consistent with the rules and
criteria adopted by the council and not inconsistent with the achieve-
ment of the region’s low and moderate income housing mneeds; and

b. The combination of the elimination of unnecessary cost generating
features-and the affirmative measures in the housing element and imple-
mentation plan make the achievement of the municipality’s fair share
of low and moderate income housing realistically possible.: ..~ .

“The council shall engage in a mediation and review ‘process in the

following situations:
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- {1)-If an objection to the mrunicipality’s petition for substantive
certification is filed with the council within the time specified by this
act or (2) if a request for mediation and review is made pursuant to this
act. In cases in which an objection is filed to substantive certification
the council shall meet with the municipality and the objectors and
attempt to mediate a resolution of the dispute. If the mediation is
successful, the council shall issue a substantive certification provided it
finds that the eriteria in this act have been met.

If the mediation efforts are unsuccessful, then the council shall
conduct a review process in which objectors shall have the right to
present their objections in the form of written submissions or expert
reports and a reasonable opportunity shall be given to the objectors,
the munieipality and their experts to be heard, but the review process
shall not be considered a contested case as defined in the “Administrative
Procedure Act,” P. L. 1968, c. 110 (C. 52:14B-1 et seq.).

The council may impose reasonable time limitations, such as one or
two days, or such other period as the council determines to be appro-
priate in a particular case, upon the length of the hearing. The council
may also impose reasonable limitations upon the length of presentation
by both the municipality and by the objectors who challenge the
adequacy of the housing element or the revisions of the land use
ordinance, and upon the length of cross examination. The review
process may be conducted by a panel of three council members, one
from each category, staff or by an administrative law judge, as the
council determines. After considering the submissions, reports, and
testimony, the council or a panel of three council members consisting
of one local government, one housing and one public member shall
determine whether to grant substantive certification pursuant to this
act, to deny the petition, or to grant conditional approval. The council
shall give detailed reasons for its decision. Any appeal of a council
decision granting or denying substantive certification shall be to a trial
court, which shall conduet an adjudicatory hearing.

For those exclusionary zoning cases instituted more than 60 days
hefore the effective date of this act, no exhaustion of the mediation and
review procedure established in this act shall be required unless the
court determines that a transfer of the case to the council is likely to
facilitate and expedite the provision of a realistic opportunity for low
and moderate income housing. If the municipality fails to file a housing
element and fair share plan with the council within four months from
the date of transfer, jurisdiction shall revert back to the court.

: Ahy person who institutes litigation less than sixty (60) days before
fhé effective date of this act or after the effective date of this act,

challenging a municipality’s zoning ordinance with respeet to the
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opportunity to provide for low or moderate income housing, shall file a
notice to request mediation and review with the council. In the event
that the municipality adopts a resolution of participation within the
four-month period established in this act, such person shall exhaust the
mediation and review process of the council before being entitled to a
trial on his complaint.

In any exclusionary zoning case filed against a municipality which
has a substantive certification and in which there is a requirement to
exhaust the mediation and review process pursuant to this act, there
shall be a presumption of validity attaching to the housing element and
ordinances implementing the housing element.

If the council has not completed its mediation and review process for
a municipality within six months of receipt of a request by a party who
has instituted litigation, the party may file a motion with a court of
competent jurisdiction to be relieved of the duty to exhaust administra-
tive remedies.

A municipality which has a judgment entered against it after the
enactment of this act, or which had a judgment entered against it prior
to the enactment of this act, or which brings an action for declaratory
judgment shall, upon municipal request, be allowed to phase-in its
obligation for fair share low and moderate income housing. Based upon
various analysis factors, fair share obligations and time periods
specified in the bill, the court shall implement a phase-in schedule.
~ Any municipality which has a fair share obligation to provide 2,000
or more low and moderate income units in inclusionary developments
shall be entitled to a phase-in schedule for the issuance of final approvals
in inclusionary developments of at least 20 years from the effective
date of this act. '

Any municipality which has a fair share obligation to provide between
1,500 and 1,999 low and moderate income units in inclusionary develop-
ments shall be entitled to a phase-in schedule for the issuance of final
approvals in inclusionary developments of at least 15 years from the
effective date of this act.

Any municipality which has a fair share obligation to provide between
1,000 and 1,499 low and moderate income units in inclusionary develop-
nients shall be entitled to a phase-in schedule for the issuance of final
approvals in inclusionary developments of at least 10 years from the
effective date of this act.

Any municipality which has a fair share obligation to provide between
500 and 999 low and moderate income units in inclusionary developments
shall be entitled to a phase-in schedule for the issuance of final approvals

in inclusionary developments of at least six years from the effective
date of this act. ' ' R
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Any municipality which has a fair share obligation to provide less
than 500 low and moderate income units in inclusionary developments
shall be entitled to a phase-in schedule for the issuance of final approvals
in inclusionary developments for a period of time, including a period
of at least six years, as is determined to he reasonable pursuant to the
analysis factors enumerated in this section.

In an inclusionary development which a municipality has approved,
the phase-in schedule for the development shall include a commencement
date consistent with the purposes of this section and a staging plan
which the development requires in order to be economically feasible.
A phase-in schedule shall endeavor to give larger developments which
the municipality has approved a longer staging plan and smaller
developments which the municipality has approved a shorter staging
plan, if any, for the completion of the project.

The bill provides that the Division of Housing in the Department of
Community Affairs shall establish procedures for entering into, and
shall enter into, contracted agreements with consenting municipalities
or developers of inclusionary developments whereby the division will
administer resale controls.

The bill establishes a “Low and Moderate Income Housing Trust
Fund Account” and provides an appropriation of $100 million, instead
of using realty transfer fees, to finance it. The bill provides that 50%
of the proceeds of the New Jersey Housing and Mortgage Finance
Agency’s bond issues in the four years following the effective date of
this act shall be used to assist in the financing of low and moderate
income housing.

The bill also: (1) no longer refers to a specific percentage of low and
moderate income housing but refers to a “substantial” percentage of
such housing and, (2) no longer refers only to the construction of low
and moderate income housing but refers to the achievement of such
housing.

The bill appropriates $1,000,000.00 to the Council ou Affordable Hous-

ing to carry out the purposes of this act.




SENATE REVENUE, FINANCE AND APPROPRIATIONS
COMMITTEE

STATEMENT TO
SENATE COMMITTEE SUBSTITUTE FOR

SENATE, Nes. 2046 and 2334

STATE OF NEW JERSEY

DATED: JANUARY 28, 1985

This bill provides for a legislative response to the Mount Laurel II
court decision. It contains substantive elements of both Senate Bill
No. 2046 Sca as reported by the Senate State Government Committee,
and Senate Bill No. 2334, and is based upon the suggestions of various
public officials and private individuals concerned with Mount Laurel
issues. Generally, the major elements of the bill are those contained
in Senate Bill No. 2046 as revised in the Senate State Government Com-
mittee, with provisions added to incorporate the regional housing
financing elements and regional contribution agreement concepts of
Senate Bill No. 2334.

Couwcm

The bill establishes a Council on Affordable Housing to consist of
nine members appointed bv the Governor with the advice and consent
of the Senate. Four shall be clected officials representing the interests
of municipal government (one shall be from an urban municipality
and one may be a representative of the interests of county govern-
ment) ; three shall represent the interests of households in need of low
and moderate housing (at least one of whom shall represent the in-
terests of builders of low and moderate income housing) ; and two shall
represent the public interest. Not more than five of the nine members
shall be of the same political party.

The members shall be compensated, except for any State official, at
the rate of $150.00 for each six-hour day spent in attendance at meetings
and consultations and all members shall be eligible for reimbursement
for necessary expenses incurred in connection with the discharge of
their duties. The council shall appoint and fix the salary of an executive
director who shall serve at its pleasure.

The council would :

1. Establish stable housing regions for the State to consist of not
less than two or nor more than four contiguous, whole counties, with
particular attention to the recommendations of the Center for Urban
Policy Research, Rutgers, the State University;

9. Estimate the present and prospective need for low and moderate

income housing at the State and regional level:



2

3. Adopt criteria and guidelines for:

(a) Municipal determination of its present and prospective fair share
of the housing need in a given region;

(b) Municipal adjustment of the present and prospective fair share
based upon available vacant and developable land, infrastructure con-
siderations or historical preservation factors;

(¢) Phasing of present and prospective fair share housing require-
ments; and,

4. Provide population and houseliold projections for the State and
regions.

Pranyinc Process

Within four months after the effective date of this act, each munici-
pality which so eleets shall, by a duly adopted resolution of participa-
tion, notify the council of its intent to submit to the council its fair
share housing plan and shall, within four months after the council’s
adoption of its criteria and rules, prepare and file with the council a
housing element based on the council’s rules and criteria and any
adopted ordinance revisions which implenient the housing element.

A municipality’s housing element shall be designed to achieve the
goal of access to affordable housing to meet present and future housing
needs, with particular attention to low and moderate income housing.
Low and moderate income housing is defined as housing affordable
according to federal Department of Housing and Urban Development
or other recognized standards for home ownership and rental costs
and according to percentages of median gross household income.

In adopting its housing element, the municipality may provide for its
fair share of low and moderate income housing by means of any tech-
nique or cowmbination of techniques which provide a realistic oppor-
tunity for the provision of the fair share. The housing element shall
contain an analysis demonstrating that the element will provide such
a realistic opportunity, and the municipality shall establish that the
land use ordinances have been revised to incorporate the provisions
for low and moderate income housing contained in the housing element.

A municipality which has filed a housing element may, at any time
during a six-year period following the filing, petition the council for
a substantive certification of its element and ordinances or institute an
action for declaratory judgment granting it six year repose in the
Superior Court. Unless an objection to the substantive certification
is filed with the council by any person within 45 days of the publication
of the notice of the municipality’s petition, the council shall review the
petition and shall issue a substantive certification if it shall find that:

a. The municipality’s fair share plan is consistent with the rules and
criteria adopted by the council and not inconsistent with the achieve-
ment of the region’s low and moderate income housing needs; and
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b. The combination of the elimination of unnecessary cost generating
features and the affirmative measures in the housing element and imple-
mentation plan make the achievement of the municipality’s fair share

of low and moderate income housing realistically possible.

Rrcronar, CONTRIBUTION AGREEMENT

The bill provides that a municipality may propose that up to 3314%
of its fair share obligation be met through a regional contribution agree-
ment. The “sending municipality” is required to demonstrate how that
portion of its fair share would be provided in its housing element and
to state its reasons for seeking the transfer. The council would receive
statements of intent from municipalities wishing to be “receiving”
municipalities for transfer purposes. The council would match “send-
ing” municipalities with “receiving” municipalities within the same
housing region, but the agreement entered into would be voluntary to
both municipalities. The council would approve the agreement if it
determines that the agreement provides a realistic opportunity for the
provision of low and moderate income housing within convenient access
to employment opportunities. It would refer the agreement to the
county planning board of the receiving municipality for a review of
the conformity of the agreement with sound comprehensive regional
planning.

The bill provides for mechanisms for enforcement of a regional
contribution agreement over both the “sending” and ‘“‘receiving” mu-
nicipalities. The annual bulget of the “sending” municipality must
contain the “cap exempt” annual apropriations to the “receiving”
municipality required by the agreement or the budget could not be
approved by the State. The bill provides guidelines to the council for
determining the schedule and amount of annual appropriations. “Re-
ceiving” municipalities are required to submit a project plan for utiliza-
tion of the contributions, which will be evaluated for feasibility by the
Department of Community Affairs. Annunal progress reports on projects
are required to be filed and evaluated, and the council is empowered
to take action to enforce a regional contribution agreement to assure
timely implementation of the project.

A regional contribution agreement would be entered into at the time
of substantive certification of a municipal housing element. The mech-
anism is, however, available to municipalities which are defendants in
exclusionary zoning suits, and which have not obtained certification,

if the court determines the municipal request to be reasonable.

Review anp MEebpiaTioN Process
The council shall engage in a review and mediation process in the

following situations:
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(1) If an objection to the municipality’s petition for substantive
certification is filed with the council within the time specified by this
act or (2) if a request for mediation and review is made pursuant to
this act. In cases in which an objection is filed to substantive certifica-
tion the council shall meet with the municipality and the objectors and
attempt to mediate a resolution of the dispute. If the mediation is
successful, the council shall issue a substantive certification provided
it finds that the criteria in this act have been met.

TIf the mediation efforts are unsuccessful, then the counecil shall
conduct a review process in which objectors shall have the right to
present their objections in the form of written submissions or expert
reports and a reasonable opportunity shall be given to the objectors,
the municipality and their experts to be heard, but the review process
shall not be considered a contested case as defined in the “Admin-
istrative Procedure Act,” P. L. 1968, c. 110 (C. 52:14B-1 et seq.).

The council may impose reasonable time limtiations, such as one or
two days, or such other period as the council determines to be appro-
priate in a particular case, upon the length of the hearing. The council
may also impose reasonable limitations upon the length of presentation
by both the municipality and by the objectors who challenge the ade-
quacy of the housing element or the revisions of the land use ordinance,
and upon the length of cross examination. The review process may be
conducted by a panel of three council members, one from each category,
staff or by an administrative law judge, as the council determines.
After considering the submissions, reports, and testimony, the council
or a panel of three council members consisting of one local govern-
ment, one housing and one public member shall determine whether to
grant substantive certification pursuant to this act, to deny the petition,
or to grant conditional approval. The council shall give detailed
reasons for its decision. Any appeal of a council decision granting or
denying substantive certification shall be to a trial court, which shall
conduect an adjudicatory hearing.

For those exclusionary zoning cases instituted more than 60 days
before the effective date of this act, no exhaustion of the review and
mediation procedure established in this act shall be required unless
the court determines that a transfer of the case to the council is likely
to facilitate and expedite the provision of a realistic opportunity for
low and moderate income housing. If the municipality fails to file a
housing element and fair share plan with the council within four months
from the date of transfer, jurisdiction shall revert back to the court.

Any person who institutes litigation less than sixty days before
the effective date of this act or after the effective date of this aect,
challenging a municipality’s zoning ordinance with respect to the

opportunity to provide for low or moderate income housing, shall file
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a notice to request review and mediation with the council. In the
event that the municipality adopts a resolution of participation within
the four-month period established in this act, the person shall exhaust
the review and mediation process of the council before being entitled
to a trial on his complaint.

If the council has not completed its review and mediation process
for a municipality within six months of receipt of a request by a party
who has instituted litigation, the party may file a motion with a court
of competent jurisdietion to be relieved of the duty to exhaust admin-
istrative remedies.

Lrcar, ProTECTIONS

In any exclusionary zoning case filed against a municipality which
has a substantive certification and in which there is a requirement to

exhaust the review and mediation process pursuant to this act, there
shall be a presumption of validity attaching to the housing element
and ordinances implementing the housing element.

There shall be a presumption of validity attaching to a regional con-
tribution agreement approved by the council.

The council is made a party to any exclusionary zoning suit against
a muunicipality which receives substantive certification, and is em-
powered to present to the court its reasons for granting certification.
For this purpose, the council is authorized to employ legal counsel

to represent it in proceedings and furnish legal advice to the council.

PHASE-IN SCHEDULE

A municipality which has an action pending or a judgment entered
against it after the enactment of this act, or which had a judgment
entered against it prior to the enactment of this act, or which brings
an action for declaratory judgment shall, upon municipal request, be
allowed to phase-in its obligation for fair share low and moderate
income housing. Based upon various analysis factors, fair share obli-
gations and time periods specified in the bill, the court shall implement
a phase-in schedule based upon the following guidelines:

Any municipality which has a fair share obligation to provide 2,000
or more low and moderate income units in inclusionary developments
shall be entitled to consideration of a phase-in schedule for the issuance
of final approvals in inclusionary developments of at least 20 years
from the effective date of this act.

Any municipality which has a fair share obligation to provide be-
tween 1,500 and 1,999 low and moderate income units in inclusionary
developments shall be entitled to consideration of a phase-in schedule
for the issuance of final approvals in inclusionary developments of at
least 15 years from the effective date of this act.
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Any municipality which has a fair share obligation to provide be-

tween 1,000 and 1,499 low and moderate income units in inclusionary
developments shall be entitled to consideration of a phase-in schedule
for the issuance of final approvals in inclusionary developments of at
least 10 years from the effective date of this act.
- Any municipality which has a fair share obligation to provide be-
tween 500 and 999 low and moderate income units in inclusionary
developments shall be entitled to consideration of a phase-in schedule
for the issuance of final approvals in inclusionary developments of at
least six years from the effective date of this act.

Any municipality which has a fair share obligation to provide less than
500 low and moderate income units in inclusionary developments shall
be entitled to consideration of a phase-in schedule for the issuance
of final approvals in inclusionary developments for a period of time,
including a period of at least six years, as is determined to be reason-
able based upon the analysis factors set forth in the bill.

The bill provides planning criteria for establishing priorities among
developers under a phase-in schedule and requires a municipality
under a phase-in schedule to make a good effort to time the issuance of
final approvals for particular developments in a manner which enables

the realistic and economically viable construction of the development.

Famr Housing Trust Funp Account

The bill provides for two sources of funding for low and moderate
income housing programs. The first is a $25,000,000.00 appropriation
to the Fair Housing Trust Fund Account to be used anywhere in the
State for programs facilitating low and moderate income housing.
This appropriation would address the immediate need for housing
financing, in light of the impact of Mount Laurel II obligations.

A continuous funding source for low and moderate income housing
is to be provided through a revised schedule of realty transfer fees,
and the use of State proceeds from those fees for the purposes of the
Fair Housing Trust Fund Account. The continuous funding source is
established in Assembly Bill No. 3117, and the enactment of this bill
is tied to enactment of that bill. The revised schedule would graduate
realty transfer fees by providing for a $1.75 fee per each $500.00 of
consideration up to $150,000.00, and a $2.50 fee per each $500.00 in
excess of $150,000.00. The Assembly Bill also limits the current partial
exemption for property upon which there is new construction to a
$1.00 exemption per each $500.00 of consideration up to $150,000.00.
A partial exemption is also established for low and moderate income
housing subject to resale controls. The revised fees would take effect
January 1 next following enactment of this Senate Committee Sub-
stitute.
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- A regional housing trust fund subaccount is established for each
housing region. The realty transfer fees collected in each housing
region would remain 90% in the subaccount of the housing region,
with 10% available for general council purposes. Priority is accorded
for use of regional subaccounts for assistance to “receiving” muniei-
palities under regional contribution agreements for planning, land
acquisition, site preparation and infrastructure provision for projects
undertaken under a transfer, and for other housing programs based
upon the number of housing units accepted under the transfer.

Other programs eligible for funding include: rehabilitation of sub-
standard housing; accessory conversions of housing units; conversions
of nonresidential space to residential purposes; inclusionary develop-
ments of which a substantial percentage of the housing units are low
and moderate income; assistance to local housing authorities or non-
profit or limited dividend housing corporations or associations for
rehabilitation of housing units which are unusable or in serious dis-
repair; and infrastructure projects directly facilitating construction of
low and moderate income housing.

All projects proposed to be funded from the account are required to
be evaluated by the Division of Housing, Department of Coramunity
Affairs, for feasibility. The council shall not undertake a project
unless it receives a favorable evaluation from the division. The council
may enter into agreements with the New Jersey Housing and Mortgage
Finance Agency under which moneys from the Fair Housing Trust
Fund Account would be used to finance low and moderate income
housing projects to be undertaken by the agency.

The bill provides that the Division of Housing shall establish pro-
cedures for entering into, and shall enter into, contracted agreements
with consenting municipalities or developers of inclusionary develop-

ments whereby the division will administer resale controls.

CounciL REeports

The council is required to report every two years to the Governor
and Legislature on the effects of the legislation in promoting low and
moderate income housing, with specific attention to the sufficiency of
the housing financing provisiouns.

In addition, within 36 months of the effective date of the act, the
council is required to report to the Governor and the Legislature on
the actions necessary to be undertaken to implement and administer
the act on a regional basis. The Legislature would review the ad-

visability of revising the act to accomplish that end.

MINORITY STATEMENT
Pursuant to Senate Rule No. 79, Senators Foran, Ewiug and Brown
have requested that the following minority statement be appended to

the committee statement on this bill:
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“THE REPUBLICAN MEMBERS OF THE SENATE RFA COM-
MITTEE ARE IN FULL AGREEMENT THAT THERE IS A
PRESSING NEED IN THE STATE FOR AFFORDABLE HOUS-
ING. WE ALSO RECOGNIZE THAT THERE IS NEED FOR
COMPROMISE IF ANY CONSTRUCTIVE LEGISLATION IS TO
BE ENACTED INTO LAW. HOWEVER, BECAUSE OF THE
IMPACT THIS LEGISLATION WILL HAVE ON THE FUTURE
OF THE MUNICIPALITIES AND CITIZENS OF THIS STATE
WE HAVE TAKEN THE FOLLOWING POSITION:

WE CANNOT VOTE FOR A BILL WHICH :

1. ESTABLISHES HOUSING QUOTAS IN ANY FORM.

2. ESTABLISHES A NEW LAYER OF BUREAUCRACY TO
SERVE AS “CZAR” OF HOUSING. : :

3. AUTHORIZES THE EXPENDITURE OF BILLIONS OF
DOLLARS OVER THE YEARS BASED ON UNSUBSTAN-
TIATED PROJECTIONS OF HOUSING NEEDS, RATHER
THAN ACTUAL HOUSING NEEDS AS DETERMINED IN
EACH MUNICIPALITY IN ACCORDANCE WITH ITS
ACTUAL GROWTH POTENTIAL.

4. INCREASES STATE AND LOCAL TAXES IN ANY WAY.

WE CAN ONLY VOTE FOR LEGISLATION WHICH :

1. ESTABLISHES A PLANNING AND IMPLEMENTATION
PERIOD DURING WHICH THE USE OF THE BUILDERS
REMEDY WILL BE PROHIBITED.

2. PROVIDES FUNDS FOR HOUSING REHABILITATION
AND DEVELOPMENT IN ALL MUNICIPALITIES OF THE
STATE WHICH NEED IT.

3. CONNECTS ZONING FOR AFFORDABLE HOUSING WITH
ACTUAL ECONOMIC AND COMMERCIAL GROWTH AND
THE NEEDS OF THE MUNICIPALITIES’ INDIGENOUS
POPULATION.

4. AMENDS THE CONSTITUTION TO CLARIFY THE JURIS-
DICTION OF THE COURT AND ESTABLISH THAT IT IS
THE ROLE OF THE LEGISLATURE TO ENACT LAW
CONCERNING ZONING.”
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This bill provides for a legislative response to the Mt. Laurel T1
decision. The bill encompasses a comprehensive housing planning and
financing assistance mechanism whicli provides an alternative to the
planning mechanisms and remedies currently being enforced hy the
courts. The Assembly committee amendments would:

1. Provide for a 12 month moratorium period, during which the
imposition of the builder’s remedy by the courts would he prohibited.

2. Require the Attorney Gencral to seek a declaratory judgnient
within 30 days of the effective date as to the constitutionality of the
moratorium.

3. Extend the time which a municipality has to file its housing plan
with the counecil from 10 months to 12 mouths within the protected
period of the planning process.

4. Clarify that the legislation does not require a municipality to
raise or expend its revenues in order to provide housing.

5. Establish that a court in determining whether to transfer pending
lawsuits to the council must consider whether or not a manifest injustice
to a party to the suit would result, and not just whether or not the
provision of low and moderate income housing would be expedited by
the transfer.

6. Clarify that municipal fair share is determiined after crediting
the municipality for adequate low and moderate income housing cur-
rently provided.

7. Clarify that regional housing need estimates must be adjusted by
the council as municipal fair shares are adjusted based on available
land, infrastructure considerations, or environmental or historie pres-
ervation factors.

8. Declare the State’s preference for the review and mediation proc-
ess, rather than litigation, for resolving exclusionary zoning disputes,
and the Legislature's intent to provide in the act alternatives to the
use of the builder’s remedy.

' 9. Require council determmatlonq regardlng certlﬁcatlon to be in

writing.



)

10. Provide for a more extensive role for the proposed State Plan-
ning Commission in assisting the eouncil and for the New Jersey Mort-
gage and Housing Finance Agency in reviewing lhousing project plans
and administering resale coutrols.

The committee reported the bill favorably.

MiNorITY STATEMENT
By Assemblynmen Kline and Colburn

Although we are pleased that the committee accepted many of the
suggestions offered by the Republicans, we caunot accept this bill, as
amended, because it fails to remove the courts from Mount Laurel-like
litigation.

This bill does not prevent the courts from continuing in their current
direction. Pending Mount Laurel cases may continue to be litigated,
ridiculous housing quotas established in the Warren township decision
and builder’s remedy may still be applied to municipalities throughout
New Jersey, and the decisions of the State Housing Council, as estab-
lished by this bill, may be negated hy the courts.

The Republicans offered an amendment that tied this bill to the
Legislature’s positive action to place a constitutional amendment (ACR-
145—Albokn) on the ballot. This amendment guarantees that the
courts will no longer be able to interfere in local zoning the way the
Supreme Court did in its Mount Laurel 11 deeision. Nothing short of
a constitutional amendment would achieve this goal. This amendment
also would bar imposition on the builder’s remedy should the proposed
moratorium be struck down by any court decision.

The Republicans also offered an amendment that required the courts,
to transfer all pending litigation to the Housing Council. The language,
as amended, is a step in the right direction, but does not go far enough.
It is patently unfair to set up two bodies which can establish two sep-
arate housing standards. This bill could create that very situation.

It is also unfair that municipalities, which already have settled Mount
Laurel cases, to now find themselves in the position of having accepted
unreasonable quotas set by the courts, while a Housing Couneil gen-
erates new and less burdensome qguotas. This bill does nothing to pro-
teet or reward those municipaliies whiech have met far more than their
obligation. Specifically, the Republican amendment protected these
séttled munieipalities from further suits for the 12-year period follow-
ing the enactment of this legislation.

While the adopted amendments allow the municipalities to adjust.the
figures g1ven to them bV the Housmg Council in accordance with im-
portant factors, such as environmental concerns and historic presex-

va.tlon, the adJustment does not take mto account farmIand preserva-
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tion and the adequacy of existing public facilities. The Republican
amendment included these necessary factors in any adjustment of
housing quotas.

Finally, it must be underscored that there is nothing in this bill that
prevents the Housing Couneil from using the same housing formula and
imposing the same outlandish housing quotas as the courts did in the
Mt. Laurel IT decision and the subsequent Warren township decision.

The Republican amendment gave the Housing Council clear direction
in the way the council must develop its forinula. This direction uses
realistic definitions of “prospective need,” thereby ensuring that ephem-
eral projections and equations do not determine the future housing
needs of a municipality.

This bill, no doubt, will be touted as the majority party’s answer to
Mount Laurel IT. It may be a partial answer, but it is our belief that
it is woefully inadequate. Even worse, we believe that this solution
may turn out to be as bad as the Mount Laurel IT decision. Should
this oceur, however, the members voting in favor of this bill will no
longer be able to point their fingers at the courts. They will have to
accept responsibility for the mess they created.
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By Assemblyman BRYANT

AN Act concerning housing, and making an -appropriation.

Be 1T ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. This act shall be known and may be cited as the “Fair Housing
Act.”

2. The Legislature finds that:

a. The New Jersey Supreine Court, through its rulings in South
Burlington County NAACP v. Mount Laurel, 67 N.J. 151 (1975)
and South Burlington County NAACP v. Mount Laurel, 92 N.J.
158 (1983), has determined that every municipality in a growth
area has a constitutional obligation to provide a realistic oppor-
tunity for a fair share of its region’s present and prospective
needs for housing for low and moderate income families.

b. In the second Mount Laurel ruling, the Supreme Court stated
that the determination of the methods for satisfying this consti-
tutional obligation “is better left to the Legislature,” that the court
has “always preferred legislative to judicial action in their field,”
and that the judicial role in upholding the Mount Laurel doctrine
“could decrease as a result of legislative and executive action.”

¢. The interest of all citizens, including low and moderate income
families in need of affordable housing, would be best served by
a comprehensive planning and implementation response to this
constitutional obligation.

d. There are a number of essential ingredients to a comprehen-
sive planning and implementation response, including the estab-
lishment of reasonable fair share housing guidelines and standards,
the initial determination of fair share by officials at the municipal

level and the preparation of a municipal housing element, State

EXPLANATION—Matter enclosed in bold-faced brackets [thus] in the above bill
is not enacted and is intended to be omitted in the law.

Matter printed in italics thus is new matter,
Matter enclosed in asterisks or stars has been adopted as follows:
*__Assembly commitiee amendments adopted February 28, 1985.
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review of the local fair share study and housing element, and con-
tinuous State funding for low and moderate income housing to
replace the federal housing subsidy programs which have been
almost completely eliminated.

e. The State can maximize the number of low and moderate
income units provided in New Jersey by allowing its municipalities
to adopt appropriate phasing schedules for meeting their fair
share, so long as the municipalities permit a timely achievement
of an appropriate fair share of the regional need for low and
moderate income housing as required by the Mt. Laurel I and II
opinions.

f. The State can, also, maximize the number of low and moderate
income units by rehabilitating existing, but substandard, housing
in the State, and, in order to achieve this end, it is appropriate
to permit the transfer of a limited portion of the fair share obli-
gations among municipalities it a housing region, so long as the
transfer occurs on the basis of sound comprehensive planning,
with regard to an adequate housing financing plan, and in relation
to the access of low and nmioderate income households to employ-
ment opportunities.

3. The Legislature declares that the statutory schemie set forth
in this act is in the public interest in that it comprehends a low
and moderate income housing planning and financing mechanism
in accordance with regional considerations and sound planning
concepts which satisfies the constitutional obligation enunciated
by the Supreme Court. *The Legislature declares that the State’s
preference for the resolution of existing and future disputes in-
volving exclusionary zoning is the mediation and review process
set forth in this act and not litigation, and that it is the intention
of this act to provide various alternatives to the use of the builder’s
remedy as a method of achieving fair share housing.*

4. As used in this act:

a. “Council” means the Council on Affordable Housing estab-
lished in this aect, which shall have primary jurisdiction for the
administration of housing obligations in accordance with sound
regional planning considerations in this State.

b. ‘“‘Housing region’’ means a geographic area of no less than
two nor more than four contiguous, whole counties which exhibit
significant social, economic and income similarities, and which
constitute to the greatest extent practicable the primary metro-
politan statistical areas as last defined by the United States Census
Bureau prior to the effective date of this act.

¢, “Low income housing” means housing affordable according
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to federal Department of Housing and Urban Development or
other recognized standards for home ownership and rental costs
and occupied or reserved for occupancy by households with a gross
household income equal to 509 or less of the median gross house-
hold income for households of the same size within the housing
region in which the housing is located.

d. “Moderate income housing” means housing affordable accord-
ing to federal Department of Housing and Urban Development
or other recognized standards for home ownership and rental costs
and occupied or reserved for occupancy by households with a gross
household income equal to more than 50% but less than 80% of the
median gross household inconie for households of the same size
within the housing region in which the housing is located.

e. “Resolution of participation” means a resolution adopted by
a municipality in which the municipality chooses to prepare a fair
share *[study)* *plan* and housing element in accordance with
this act.

f. “Inclusionary development” means a residential housing de-
velopment in which a substantial percentage of the housing units
are provided for a reasonable income range of low and moderate
income households.

g. “Conversion” means the conversion of existing commercial,
industrial, or residential structures for low and moderate income
housing purposes where a substantial percentage of the housing
units are provided for a reasonable income range of low and
moderate income households.

h. “Development” means any development for which permission
may be required pursuant to the “Municipal Land Use Law,” P. L.
1975, c. 291 (C. 40:55D-1 et seq.).

*i. ““Agency’’ means the New Jersey Mortgage and Housing Fi-
nance Agency established by P. L. 1983, c¢. 530 (C. 55:14K-1
et seq.).*

5. a. There is established in, but not of, the Department of Comni-
munity Affairs a Council on Affordable Housing to consist of
nine members appointed by the Governor with the advice and con-
sent of the State, of whom four shall be elected officials represent-
ing the interests of local government, at least one of whom shall be
representative of an urban municipality having a population in
excess of 40,000 persons and a population density in excess of
3,000 persons per square mile, and no more than one of whom
may be a representative of the interests of county government;
three shall represent the interests of households in need of low
and moderate housing, at least one of whom shall represent the
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interests of the builders of low and moderate income housing,
and shall have an expertise in land use practices and housing
issues; and two shall represent the public interest. Not more than
five of the nine shall be members of the same political party. The
membership shall be halanced to the greatest extent practicable
among the various housing regions of the State.

b. The members shall serve for terms of six years, except that
of the memnbers first appointed, two shall serve for terms of four
years, three for terms of five years, and four for terms. of six years.
All members shall serve until their respective successors are
appointed and shall have qualified. Vacancies shall be filled in the
same manner as the original appointment, but for the remainder
of the unexpired term only.

c. The members shall be compensated at the rate of $150.00
for each six-liour day, or prorated portion thereof for more or
less than six hours, spent in attendance at meetings and consul-
tations and all members shall be eligible for reimbursement for
necessary expenses incurred in connection with the discharge of
their duties.

d. The Governor shall *[appoint]* *nominate* the members
within 30 days of the effective date of this act and shall designate
a member to serve as chairman throughout the member’s term of
office and until his suceessor shall have been appointed and qualified.

e. Any member may be renioved from office for misconduet in
office, willful neglect of duty, or other conduct evidencing unfitness
for the office, or for incompeterce. A proceeding for removal imay
be instituted by the Attorney General in the Superior Court. A
member or employee of the council shall automatically forfeit his
office or employment upon conviction of any erime. Any member
or employee of the council shall be subject to the duty to appear
and testify and to removal from his office or employment in accor-
dance with the provisions of P. L. 1970, c. 72 (C. 2A:81-17.2a
et seq.).

6. a. The council may establisl,, and from tinie to time alter, such
plan of organization as it may deem expedient, and may incur
expenses within the limits of funds available to it.

b. The council shall elect annually by a majority of its members
one of its members, other than the chairman, to serve as vice-
chairman for a term of one year and until his successor is elected.
The vice-chairman shall carry out all of the responsibilities of the
chairman as preseribed in this act during the chairman’s absence,
disqualification or inability to serve.

¢. The council shall appoint and fix the salary of an executive
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director who shall serve at its pleasure. The council may employ
such other personnel as it deems necessary. All employees of
the council shall be in the unclassified service of the Civil Service.
The council may employ legal counsel who shall represent it in
any proceeding to which it is a party, and who shall render legal
advice to the council. The counecil may contract for the services
of other professional, technical and operational personnel and
consultants as may be necessary to the performance of its duties.
*[Members and employees}* *Employees* shall be enrolled in the
Public Employees Retirement System of New Jersey established
under P. L. 1954, c. 84 (C. 43:15A-1 et seq.).

7. It shall be the duty of the council, *[six]* *seven* months
after the effective date of this act, and from time to time, there-
after, to:

a. Determine housing regions of the State*[, in the establish-
ment of which the council shall give particular attention to the rec-
ommendations of the Center for Urban Policy Research, Rutgers,
The State University]*;

b. Estimate the present and prospective need for low and mod-
erate inconie housing at the State and regional level;

c. Adopt criteria and guidelines for:

(1) Municipal determination of its present and prospective fair
share of the housing need in a given region*. Municipal fair share
shall be determined after crediting on a one to one basis each cur-
rent unit of low and moderate income housing of adequate stan-
dard, including any such housing constructed or acquired as part
of a housing program specifically intended to provide housing for
low and moderate income households* ;

(2) Municipal adjustment of the present and prospective fair
share based upon available vacant and developable land, infra-
structure considerations or *environmental or* historic preserva-
tion factors; and

(3) Phasing of present and prospective fair share housing re-
quirements pursuant to section 23 of this act.

d. Provide population and household projections for the State
and housing regions.

In carrying out the above duties, *including, but not limited to,
present and prospectwe need estimations* the council shall give
appropriate weight to pertinent research studies, government re-
ports, decisions of other branches of government, implementation
of the State Development and Redevelopment Plan prepared pur-
suant to P. L. , C. (now pending before the Legislature as
Senate Bill No. 1464 of 1984) and public comment. *To assist the
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council, the State Planning Commission established under that act
shall provide the council annually with economic growth, develop-
ment and decline projections for each housing region for the next
siz years.* The council shall develop procedures for periodically
adjusting regional need based upon the low and moderate income
housing that is provided in the region through the Fair Housing
Trust Fund Account established in section 20 of this act or any
other federal, State, municipal or private housing program.

8. Within four months after the effective date of this act, the
council shall, in accordance with the “Administrative Procedure
Act,”” P. L. 1968, c. 410 (C. 52:14B-1 et seq.), *[adopt]* *propose*
procedural rules.

9. *a.* Within four months after the effective date of this act,
each municipality which so elects shall, by a duly adopted resolution
of participation, notify the council of its intent to submit to the
council its fair share housing plan. Within *[four]* *five* months
after the council’s adoption of its criteria and guidelines, the mu-
nicipality shall prepare and file with the council a housing element,
based on the council’s criteria and guidelines, and any adopted
ordinance revisions which implement the housing element.

*b.* A municipality which does not notify the council of its par-
ticipation within four months may do so at any time thereafter. In
any exclusionary zoning litigation instituted against such a mu-
nicipality, however, there shall be no exhaustion of administrative
remedy requirenients pursuant to section 16 of this act unless the
municipality also files its fair share plan and housing element with
the council prior to the institution of the litigatiomn.

10. A municipality’s housing element shall be designed to achieve
the goal of access to affordable housing to meet present and
*[future}* *prospective® housing needs, with particular attention
to low and moderate income housing, and shall contain at least:

a. An inveuntory of the municipality’s housing stock by age,
condition, purchase or rental value, occupancy characteristics, and
type, including the number of units affordable to low and moderate
income households;

b. A projection of the municipality’s housing stock, including the
probable future construction of low and moderate income housing,
for the next six years, taking into account, but not necessarily
limited to, construetion permits issued, approvals of applications
for development and probable residential development of lands;

e. An analysis of the municipality’s demographic characteristies,
including but not necessarily limited to, household size, income

level and age;
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d. An analysis of the existing and probable future employment
characteristics of the municipality;

e. A determination of the muniecipality’s present and prospective
fair share for low and moderate income housing and its capacity
to accommodate its present and prospective housing needs, includ-
ing its fair share for low and moderate income housing; and

f. A consideration of the lands that are most appropriate for
construction of low and moderate income lousing and of the exist-
ing structures most appropriate for conversion to, or rehabilitation
for, low and moderate income housing, including a consideration of
lands of developers who have expressed a commitment to provide
low and moderate income housing.

11. a. In adopting its housing element, the municipality may
provide for its fair share of low and moderate income housing
by means of any technique or combination of techniques which pro-
vide a realistic opportunity for the provision of the fair share. The
housing element shall contain an analysis demonstrating that it
will provide such a realistic opportunity, and the municipality
shall establish that its land use and other relevant ordinances have
been revised to incorporate the provisions for low and moderate
income housing. In preparing the housing element, the municipality
shall counsider the following techniques for providing low and
moderate income housing within the municipality, as well as such
other techniques as may be published by the council or proposed
by the municipality:

(1) Rezoning for densities necessary to assure the economic
viability of any ineclusionary developments, either through manda-
tory set asides or density bonuses, as may be necessary to meet
all or part of the municipality’s fair share;

(2) Determination of the total residential zoning necessary to
assure that the municipality fair share is achieved;

(3) Determination of measures that the municipality will take
to assure that low and moderate income uunits remain affordable
to low and moderate income households *[over a 30-year period]*
*for an appropriate period of not less than six years*;

(4) A plan for infrastructure expansion and rehabilitation if
necessary to assure the achievement of the municipality’s fair
share of low and moderate income housing;;

(5) Donation or use of muunicipally owned land or land con-
demned by the municipality for purposes of providing low and
moderate income housing;

(6) Tax abatements for purposes of providing low and moderate

income housing;
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(7) Utilization of funds obtained from the Fair Housing Trust
Fund Account established pursuant to section 20 of this act or any
other State or federal subsidy toward the coustruection of low and
moderate income housing; and

(8) Utilization of municipally generated funds toward the con-
struction of low and moderate income housing.

b. The municipality may provide for a phasing schedule for the
achievement of its fair share of low and moderate income housing
which is not inconsistent with section 23 of this act.

c. The municipality may propose that a portion of its fair share
be met through a regional contribution agreeunent. The housing
element shall demonstrate, however, the manner in which that
portion will be provided within the municipality if the regional
contribution agreement is not entered into. The municipality shall
provide a statement of its reasons for the proposal.

*d. Nothing in this act shall require a municipality to raise or
expend municipal revenues in order to provide low and moderate
income housing.*

12. a. A munieipality may propose the transfer of up to 3314%
of its fair share to another muniecipality within its housing region
by means of a contractual agreement into which two municipalities
volutarily enter. A munieipality proposing to transfer to another
municipality shall provide the council with the housing element
and statement required under subsection e. of section 11 of this
act, and shall request the council to determine a match with a
municipality filing a statement of intent pursuant to subsection e.
of this section. Kixecept as provided in subsection b. of this section,
the agreement may be entered into upon obtaining substantive
certification under section 14 of this act, or anytime thereafter.
The regional contribution agreement entered into shall specify
how the housing shall be provided by the second municipality,
hereinafter the receiving municipality, and the amount of con-
tributions to be made by the first municipality, hereinafter the
sending muniecipality.

b. A municipality which is a defendant in an exclusionary zoning
suit and which has not obtained substantive certification pursuant
to this act may request the court to be permitted to fulfill a portion
of its fair share by entering into a regional contribution agree-
ment. If the court believes the request to be reasonable, the court
shall request the council to review the proposed agreement and
to determine a match with a receiving municipality or munieci-
palities pursuant to this section. The court may establish time

limitations for the council’s review, and shall retain jurisdiction
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9 .
over the matter during the period of council review.” If the .court
determines that the agreement provides a realistic opportunity

~for the provision of low and moderate income housing within the

housing region, it shall provide the sending municipality a credit
against its fair share for housing to be provided through the
agreement in the manner provided in this section.

The agreement shall be entered into prior to the entry of a final
judgment in the litigation. In cases in which a final judgment was
entered prior to the date this act takes effect and in which an
appeal is pending, a municipality may request consideration of a
regional contribution agreement provided that it is entered into
within 120 days after this act takes effect. In a case in which a
final judgment has been entered, the court shall consider whether
or not the agreement constitutes an expeditious means of provid-
ing part of the fair share.

c. Regional contribution agreements shall be approved by the
council, after review by the county planning board or agency of
the county in which the receiving municipality is located. The
council shall determine whether or not the agreement provides
a realistic opportunity for the provision of low and moderate
income housing within convenient access to employment oppor-
tunities. The council shall refer the agreement to the county plan-
ning board or agency which shall review whether or not the
transfer agreement is in accordance with sound comprehensive
regional planning. In its review, the county planning board or
agency shall consider the master plan and zoning ordinance of
the sending and receiving municipalities, its own county master
plan, and the State development and redevelopment plan. The
county planning board or agency shall receive a fee from the Fair
Housing Trust Fund to reimburse it for the expenses of reviewing
the regional contribution agreement. In the event that there is
no county planning board or agency in the county in which the
receiving municipality is located, the council shall also determine
whether or not the agreement is in accordance with sound com-
prehensive regional planning. After it has been determined that
the agreement provides a realistic opportunity for low and mod-
erate income housing within convenient access to employment
opportunities, and that the agreement is consistent with sound
comprehensive regional planning, the council shall approve the
regional contribution agreement by resolution. All determinations
of a county planning board or agency shall be in writing and shall
be made within such time limits as the council may prescribe,-
beyond which the council shall make those determinations and no-
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69 - fee shall be paid to the county planning board or agency pursuant
70 to this subsection. ' ‘

71 d. In approving a regional contribution agreement, the council
72 shall set forth in its resolution a schedule of the contributions to
73 be appropriated annually by the sending municipality. A copy of
74 the adopted resolution shall be filed promptly with the Director
75 of the Division of Local Government Services in the Department
76 of Community Affairs, and the director shall thereafter not approve
77 an annual budget of a sending municipality if it does not include
78 appropriations necessary to meet the terms of the resolution.
79 Amounts appropriated by a sending nwnicipality for a regional
80 contribution agreement pursuant to this section are exempt from
81 the limitations or increases in final appropriations iniposed under
82 P.L.1976,c.68 (C.40A :4-45.1 et seq.).

83 e. The council shall maintain current lists of municipalities which
84 have stated an intent to enter into regional contribution agreements
85 as receiving municipalities, and shall establish procedures for
86 filing statements of intent with the council. No receiving muniei-
87 npality shall be required to accept a greater number of low and
88 moderate income units through an agreement than it has expressed
89 a willingness to accept in its statement, but the number stated
90 shall not be less than a reasonable minimumn number of units, not
91 to exceed 100, as established by the council. The council shall
92 require a project plan from a receiving municipality prior to the
93 entering into of the agreement, and shall submit the project plan
94 to the *[Department of Community Affairs]* *agency* for its re-
95 view as to the feasibility of the plan prior to the council’s approval
96 of the agreement. The *[department}* *agency* may recommend
97 and the council may approve as part of the project plan a provision
98 that the time limitations for contractual gurantees or resale con-
99 trols for low and moderate income units included in the project
100 shall be less than 30 years, if it is determined that modification is
101 necessary to assure the economic viability of the project.

102 f. The council shall establish guidelines for the duration and
103 amount of contributions in regional contribution agreements. In
104 doing so, the council shall give substantial consideration to the
105 average of: (1) the median amount required to rehabilitate a
106 low and moderate income unit up to code enforcement standards;
107 (2) the average internal subsidization required for a developer to
108 provide a low incame housing unit in an inclusionary development;
109 (3) the average internal subsidization required. for a developer to
110 pravide & moderate income housing unit in an inclusionary develop-
111 ment, Contributions may be prorated in municipal appropriations
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112 occurring over a period not to exceed six years. Appropriations
113 shall be made and paid directly to the receiving municipality or
114 municipalities.

115 g. The council shall require receiving municipalities to file an-
116 nual reports with the *[Department of Community Affairs]*
117 *agency* setting forth the progress in implementing a project
118 funded under a regional contribution agreement, and the *[depart-
119 ment]* *agency* shall provide the council with its evaluation of
120 each report. The council shall take such actions as may be neces-
121 sary to enforce a regional contribution agreement with respect to
122 the timely implementation of the project by the receiving mmuniei-
123 pality.

1 13. A muniecipality which has filed a housing element may, at any
2 time during a six year period following the filing of the housing
3 element, petition the council for a substantive certification of its
4 element and ordinances or institute an action for declaratory judg-
5 ment granting it six-year repose in the Superior Court. The mu-
6 nicipality shall publish notice of its petition in a newspaper of
7 general circulation within the municipality and eounty and shall
8 make available to the public information on the element and ordi-
9 nances in accordance with such procedures as the council shall
10 establish. The council shall also establish a procedure for pro-
11 viding public notice of each petition which it receives.
1 14. Unless an objection to the substantive certifieation is filed
2 with the council by any person within 45 days of the publication
3 of the notice of the municipality’s petition, the council shall review
4 the petition and shall issue a substantive certification if it shall
5 find that:
6 a. The municipality’s fair share plan is consistent with the rules
7 and criteria adopted by the council and not inconsistent with
§ achievement of the *[region’s]* low and moderate income housing
9 needs *of the region as adjusted pursuant to the council’s criteria
94 and guidelines adopted pursuant to subsection c. of section 7 of this
9B act*; and
10 b. The combination of the elimination of unnecessary housing
11 cost generating features from the municipal land use ordinances
12 and regulations, and the affirmative measures in the housing
13 element and implementation plan make the achievement of the
14 municipality’s fair share of low and moderate income housing
15 realistically possible after allowing for the implementation of any
16 regional contribution agreement approved by the couneil.
17 In conducting its review, the eouncil may meet with the muniei-
18 pality and may deny the petition or condition its certification upon
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changes in the element or ordinances. *4ny denial or conditions
for approval shall be in writing and shall set forth the reasons for
the denial or conditions.* If, within 60 days of the council’s denial
or conditional approval, the municipality refiles its petition with
changes satisfactory to the council, the council shall issue a sub-
stantive certification.

15. a. The council shall engage in a mediation and review process
in the following situations: (1) if an objection to the municipality’s
petition for substantive certification is filed with the council within
the time specified in section 14 of this act; or (2) if a request for
mediation and review is made pursuant to section 16 of this act.

b. In cases in which an objection is filed to substantive certifica-
tion the council shall meet with the municipality and the objectors
and attempt to mediate a resolution of the dispute. If the media-

tion is successful, the council shall issue a substantive certification

if it finds that the criteria of section 14 of this act have been met.

c. If the mediation efforts are unsuccessful, then the couneil
shall conduct a review process in which objectors shall have the
right to present their objections in the form of written submissions
or expert reports and a reasonable opportunity shall be given
to the objectors, the municipality, and their experts to be heard,

. but the review process shall nol be considered a contested case as

defined in the “Administrative Procedure Act,” P. L. 1968, c. 410
(C.52:14B-1 et seq.).

The council may impose reasonable time limitations, such as one
or two days, or such other period as the council determines to be
appropirate in a particular case, upon the length of the hearing.
The council may also impose reasonable limitations upon the
length of presentation by both the municipality and by the ob-
jeetors who challenge the adequancy of the housing element or the
revisions of the land use ordinance, and upon the length of cross
examination. The review process may be conducted by a panel of
three council members, one from each category, *[staff,]* or an
administrative law judge, as the council determines. After consider-
ing the submissions, reports, and testimony, the council, or a panel
of three council members consisting of one local government, one
housing and one public member, shall determine whether to grant
substantive certification pursuant to section 44 of this act, to deny
the petition, or to grant conditional approval. The representative

of an urban municipality shall be considered a public member

for the purpose of establishing panels. The council shall give

_detailed reasons for its decision. Any appeal of a council decision

_granting or denying substantive cgrtiﬁcation shall be to a trial

court, which shall conduct an adjudicatory hearing.
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d. In review and mediation processes instituted in accordance
with section 16 of this act, the council shall attempt to mediate a
resolution of the dispute between the litigants, provided that no
agreement shall be entered by which a developer provides less
than a substantial percentage of low and moderate income housing.
The mediation process shall commence as soon as possible after
the request for mediation and review is made, but in no case prior
to the council’s determination of housing regions and needs pur-
suant to section 7 of this act. In the event that the mediation
between the litigants is successful, the municipality shall have the
option of choosing whether or not to also seek substantive certi-
fication as provided in section 13 of this act. If mediation is not
successful, the counecil shall conduet a review process as set forth
in subsection c. to determine whether or not the municipality is
entitled to substantive certification.

16. a. For those exclusionary zoning cases instituted more than 60
days before the effective date of this act, *[no exhaustion of the
review and mediation procedures established in sections 14 and 15
of this act shall be required unless the court determines that a
transfer of the case to the council is likely to facilitate and expedite
the provision of a realistic opportunity for low and moderate
income housing}* *any party to the litigation may file a motion with
the court to seek a transfer of the case to the council. In determin-
ing whether or not to transfer, the court shall consider whether or
not the transfer would result in a manifest injustice to any party
to the litigation*. If the municipality fails to file a housing element

and fair share plan with the council within *[four}* *five* months

from the date of transfer, or promulgation of criteria and guide-

lines by the council pursuant to section 7 of this act, whichever
oceurs later, jurisdiction shall revert to the court.

b. Any person who institutes litigation less than 60 days before
the effective date of this act or after the effective date of this act
challenging a municipality’s zoning ordinance with respect to the
opportunity to provide for low or moderate income housing, shall
file a notice to request review and mediation with the council
pursuant to sections 14 and 15 of this act. In the event that the
municipality adopts a resolution of participation within the period
established in *subsection a. of* section 9 of this act, the person
shall exhaust the review and mediation process of the council before
being entitled to a trial on his complaint.

17. a. In any exclusionary zoning case filed against a municipality
which has a substantive certification and in which there is a re-

quirement to exhaust the review and mediation process pursuant
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to section 16 of this act, there shall be a presumption of validity
attaching to the housing element and ordinances implementing the
housing element. To rebut the presumption of validity, the com-
plainant shall have the burden of proof to demonstrate that the
housing element and ordinances implementing the housing element
do not provide a realistic opportunity for the provision of the
municipality’s fair share of low and moderate income housing
after allowing for the implementation of any regional contribution
agreement approved by the council.

b. There shall be a presumption of validity attaching to any
regional contribution agreement approved by the council. To
rebut the presumption of validity, the complainant shall have the
burden of proof to demonstrate that the agreement does not pro-
vide for a realistic opportunity for the provision of low and
moderate income housing within the housing region.

c. The council shall be made a party to any exclusionary zoning
suit against a municipality which receives substantive certification,
and shall be empowered to present to the court its reasons for
granting substantive certification.

18. If a municipality which has adopted a resolution of partici-
pation pursuant to section 9 of this act fails to *[submit]* *meet
the deadline for submitting* its housing element to the council prior
to the institution of exclusionary zoning litigation, the obligation
to exhaust administrative remedies contained in subsection b. of
section 16 of this act automatically expires. The obligation also
expires if the council rejects tthe municipality’s request for sub-
stantive certification or conditions its certification upon changes
which are not made within the period established in this act or
within an extension of that period agreed to by the council and
all litigants.

19. If the council has not completed its review and mediation
process for a municipality within six months of receipt of a request
by a party who has instituted litigation, the party may file a motion
with a court of competent jurisdietion to be relieved of the duty
to exhaust administrative remedies. In the case of review and
mediation requests filed within nine months after this act takes
effect, the six-month completion date shall not begin to run until
nine months after this act takes effect. '

20. There is established in the State Geueral Fund an account
entitled the “Fair Housing Trust Fund Account.” There shall be
established with that account the following subaccounts: a gen-
eral account and an account for each housing region established
by the council to be entitled the “(insert names of counties in the
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housing region) Regional Housing Trust Fund Account.” Funds
in the account shall be maintained by the State Treasurer and.
may be held in depositories as the State Treasurer may select,
and be invested and reinvested as are other funds in the custody
of the State Treasurer in the manner provided by law, provided
that all revenues from investments shall be eredited to the account.

The State Treasurer shall credit to the general account all
moneys appropriated to the “Fair Housing Trust Fund Account”
pursuant to this act and 10% of the annual amount of realty
transfer fees collected pursuant to P. L. 1968, c¢. 49 (C. 46:15-5
et seq.) and paid to the State Treasurer pursuant to section 4 of
that act (C. 46:15-8).

There shall be credited to each regional housing trust fund
account 90% of the annual amount of realty transfer fees collected
pursuant to P. L. 1968, c¢. 49 (C. 46:15-5 et seq.) in the housing
region to which a regional housing trust fund account pertains
and paid to the State Treasurer pursuant to section 4 of that act
(C. 46:15-8).

Notwithstanding any other law to the contrary, the Fair Housing
Trust Fund Account shall be an eligible fund for the purposes of
providing housing to low and moderate income households, and
any federal, State or local government, agency or instrumentality
may appropriate, deposit or invest or reinvest its funds in the
account for those purposes. No such funds shall be deposited
therein without the approval of the council and the State Trea-
surer, and the State Treasurer shall provide for the separate
maintenance, holding and accounting for those funds within the
general account of the Fair Housing Trust Fund Account to the
extent required by law.

21. Funds in the Fair Housing Trust Fund Account shall he
appropriated annually by the Legislature, and shall be used solely
by the council for awards of assistance, loans or grants to or on
behalf of public or private housing projects or programs which
will provide affordable low and moderate income housing.

Amounts appropriated to the general account pursuant to this
act shall be used within the first 18 months following the organi-
zation of the council. Except as provided below, amounts deposited
in the general account thereafter shall be applied by the council
generally in the State for the purposes set forth in subsections a.
through h. of this section. Amounts deposited . annually in the
general account from realty transfer fees shall be used annually
by the council for personnel, administrative and technical services,

for litigation costs incurred by the council, and for reimbursing
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county planning boards and agencies for costs incurred in review-

ing regional contribution agreements. The State Treasurer shall
adopt regulations under which county planning boards and agenciés
shall report costs incurred in performing these duties, for the
purpose of making payments from the general account within the
limits established by legislative appropriations.

Amounts deposited annually in a regional housing trust fund
account shall be used exclusively within the housing region to
which the account pertains.

Except as provided above, amounts in the general account of the
Fair Housing Trust Fund Account, and amounts in the regional
housing trust fund accounts shall be applied for the following
purposes:

a. Rehabilitation of substantard housing units occupied or to be
occupied by low and moderate income households pursuant to con-
tractual guarantees for at least 30 years following the awarding
of the loan or grant;

b. Accessory conversions for housing units occupied or to be
occupied by low and moderate income households pursuant to
contractual guarantees for at least 30 years following the awarding
of the loan or grant;

c. Conversion of nonresidential space to residential purposes
provided a substantial percentage of the resulting housing units
are occupied or to be occupied by low and moderate income house-
holds pursuant to contractual guarantees for at least 30 years
following the awarding of the loan or grant;

d. Inclusionary developments of which a substantial percentage
of the housing units will be occupied by low and moderate income
households for at least 30 years pursuant to contractual guarantees;

e. Grants of assistance to receiving municipalities under regional
contribution agreements entered into under this act for costs of
necessary studies, surveys, plans and permits, engineering, archi-
tectural and other technical services, costs of land acquisition and
any buildings thereon, and costs of site preparation, demolition
and infrastructure development for projects undertaken pursuant
to a regional contribution agreement;

f. Assistance to a local housing authority, nonprofit or limited
dividend housing corporation or association for rehabilitation or
restoration of housing units which it administers which: (1) are
unusable or in a serious state of disrepair; (2) can be restored in
an economically feasible and sound manner; and (3) can be re-
tained in a safe, decent and- sanitary manner, upon completion of

rehabilitation or restoration.
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g. Such other housing programs for low and moderate income
housing, including infrastructure projects directly facilitating the
construection of low and moderate income housing not to exceed a
reasonable percentage of the construction costs of the low and
moderate income housing to be provided, as the council may deem
necessary.

The council shall assure that a substantial percentage of the loan
or grant awards made from the general account of the Fair
Housing Trust Fund Account shall be made available to projects
and programs in those municipalities receiving State aid pursuant
to P. L. 1978, c. 14 (C. 52:27D-178 et seq.). The council shall assure
that priority shall be accorded in loan and grant awards from a
regional housing trust fund account to projects and programs in
municipalities in the housing region which have filed statements
of intent to enter into regional contribution agreements as receiv-
ing municipalities for grants of assistance pursuant to subsection e.
of this section. Receiving municipalities entering into regional
contribution agreements shall receive priority for additional assis-
tance set forth in subsections a. through g. of this section from a
regional housing trust fund account for at least one other low and
moderate income housing unit for each housing unit accepted under
a regional econtribution agreement. Priority accorded under this
section shall be subject to the availability of funds in the regional
housing trust funds account and to a favorable evaluation of
feasibility pursuant to section 22 of this act.

The council shall establish rules and regulations governing the
qualifications of applicants, the application procedures, and the
criteria for awarding grants and loans and the standards for
establishing the amount, ternis and conditions of each grant or
loan.

22. a. Except for housing receiving assistance under subsection b.
of this section, the council shall refer all housing proposed to be
funded in whole or in part from amounts deposited in the Fair
Housing Trust Fund Account to the *[Division of Housing in the
Department of Community Affairs}* *agency* for evaluation as to
the feasibility of the housing. The council shall not finance any
housing for which the *[division]* *agency* does not provide a
favorable evaluation of feasibility. With respect to housing to be
undertaken in municipalities which have filed statements of intent
to enter into regional contribution agreements, or which have
entered into agreements, the *[division}* *agency* may recom-
mend as part of the feasibility evaluation, and the council may ap-
prove, a provision that the low and moderate income housing units
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shall be subject to contractual guarantees or resale controls for a
time of less than 30 years, if it is determined that modification is
necessary to assure the economic viability of the housing. The
council may establish procedures and time limitations for the con-
duct of the feasibility evaluations, beyond which the council may
proceed with the housing notwithstanding the *[division’s]*
*agency’s* failure to complete a feasibility evaluation.

b. The council, may enter into agreement with the New Jersey
Housing and Mortgage Financing Agency under which amounts
credited to the Fair Housiﬁg Trust Fund Account shall be used
to assist, in whole or in part, low and moderate income housing
to be financed by the agency. An agreement shall be specific as to
the housing, and shall set forth the times and schedule aceording
to which amounts in the account shall be provided to the agency.
A copy of the agreement shall be filed with the State Treasurer,
who shall administer the agreement in the course of his mainte-
nance of the aceount. Agreements entered into under this sub-
section shall be subject to the requirement that amounts credited
to a regional housing trust fund account shall be used exclusively
within the housing region to which the account pertains.

23. a. A municipality which has an action pending or a judgment
entered against it after the effective date of this act, or which had
a judgment entered against it prior to that date and from which
an appeal is pending, or which brings an action for declaratory
judgment pursuant to section 13 of this act, shall upon municipal
request be allowed to phase in its obligation for a fair share of low
and moderate income housing. If such a phase-in is requested by
the municipality, the court shall implement a phase-in for the
issuance of final approvals, as defined in section 3.1 of P. L. 1975,
e. 291 (C. 40:55D—4), for low and moderate income housing, which
shall be based on an analysis of the following factors:

(1) The size of the municipal *[obligation]* *fair share*;

(2) The present and projected capacity of the community’s in-
frastructure, taking into account expansion and rehabilitation of
existing facilities;

(3) Vacant developable land;

(4) Likely absorption rate for housing in light of market forces;

(5) Reasonable development priorities among areas of the com-
munity; and

(6) Past performance in providing low and moderate income
housing, including credit for low and moderate income senior or

disabled citizen housing.
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b. The phase-in schedule shall provide for the grant of pre-
liminary approvals to the developer subject to the phase-in
schedule for final approvals in accordance with time periods set
forth in sections 34, 36 and 48 of P. L. 1975, c. 291 (C. 40:55D-46,
48 and 61), provided that such preliminary approvals shall confer
vested rights as defined in subsection a. of section 37 of P. L. 1975,
c. 291 (C. 40:55D-49) for the period until the developer has the
ability to proceed to final approval pursuant to the phase-in
schedule. In any phase-in schedule for a development, all final
approvals shall be cumulative.

c. The court shall, where appropriate, also implement a phase-in
schedule for the market units in the inclusionary development
which are not low and moderate income, giving due consideration
to the plan for low and moderate income housing established in
this section and the need to maintain the economic viability of the
development.

d. In entering the phase-in order, the court shall consider whether
or not it is necessary to condition the phase-in order upon a phase-
in schedule for the construction of other development in the mu-
nicipality to minimize an imbalance between available housing units
and available jobs, or to prevent the sites which are the most
appropriate or the only possible sites for the construction of low
and moderate income housing from being used for other purposes,
or to prevent limited public infrastructure capacities from being
entirely utilized for other purposes.

e. In entering a phasing order, the court, upon municipal request,
shall implement a specific phasing schedule for the issuance of
final approvals in inclusionary developments. The court shall take
into account the six analysis factors enumerated in subsection a.
of this section, giving particular attention to:

(1) The size of the municipal *[obligation]* *fair share* which
is to be provided in inclusionary developments;

(2) The extent and projected capacity of the community’s infra-
structure, taking into account expansion and rehabilitation of
existing facilities; and

(3) The extent and pattern of growth within the municipality
and region during the six years prior to the implementation of the
phase-in plan.

The following time periods shall be guidelines for a phasing
schedule for the issuance of final approvals in inclusionary de-
velopments, subject, however, to upward or downward modification
based upon a review of the analysis factors:

Any municipality which has a fair share obligation to provide
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66 2,000 or more low and moderate income units in inclusionary
67 developments shall be entitled to consideration of a phase-in
68 schedule for the issuance of final approvals in inclusionary develop-
69 ments of at least 20 years from the effective date of this act.

70 Any municipality which has a fair share obligation to provide
71 between 1,500 and 1,999 low and moderate income units in inclu-
72 sionary developments shall be entitled to consideration of a phase-
73 in schedule for the issuance of final approvals in inclusionary
74 developments of at least 15 years from the effective date of this act.
75 Any municipality which has a fair share obligation to provide
76 between 1,000 and 1,499 low and moderate income units in inclu-
77 sionary developments shall be entitled to consideration of a phase-
78 in schedule for the issuance of final approvals in inclusionary
79 developments of at least 10 years from the effective date of this act.
80 Any municipality which has a fair share obligation to provide
81 between 500 and 999 low and moderate income units in inclusionary
82 developments shall be entitled to consideration of a phase-in
83 schedule for the issuance of final approvals in inclusionary de-
84 velopments of at least six years from the effective date of this act.
85 Any municipality which has a fair share obligation to provide
86 less than 500 low and moderate income units in inclusionary de-
87 velopments shall be entitled to consideration of a phase-in schedule
88 for the issuance of final approvals in inclusionary developments
89 for such period of time, including a period of at least six years,
90 as is determined to be reasonable pursuant to the analysis factors.
91 f. As part of a phasing order concerning inclusionary develop-
92 ments, the court may approve a municipal plan, or implement
93 another plan, concerning priorities among developers and sites,
94 and the timing in the issuance of final approvals to particular
95 developers. Any plan concerning priorities and the timing of final
96 approvals shall take into consideration:

97 (1) The location of various sites and their suitability for de-
98 velopment pursuant to environmental protection and sound plan-
99 ning criteria, including their consistency with reasonable provisions
100 of municipal master plans;

101  (2) Infrastructure capacity or the ability to provide the capacity
102 for the site, and the readiness of a particular developer to com-
103 mence construction;

104 (3) Any settlements or court orders establishing priorities
105 among developers.

106  Consistent with the overall phasing schedule adopted pursuant
107 to the analysis factors, the municipality shall make a good faith
108 effort to time the issuance of final approvals for particular de-
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velopments which it approves in a manner which enables the
realistic and economically viable construction of the development.
To this end, the municipality shall take into consideration the need
for sufficient development in a particular project to permit timely
recovery of infrastructure costs, and, in the case of a development
which will have a homeowners’ association, to prevent the imposi-
tion of excessive homeowners’ fees because of the failure to achieve
economies of scale. In the case of developers who have previously
constructed residential developments in this State, a municipality
shall also take into consideration the greatest number of units
which the developer has constructed in any one development in
the State within any one year period; this factor shall be considered
if the municipality seeks to phase the issuance of final approvals
for the inclusionary development over a period greater than one
year.

24. The *[Division of Housing in the Department of Community
Affairs]* *agency* shall establish procedures for entering into,
and shall enter into, contractual agreements with willing muniei-
palities or developers of inclusionary developments whereby the
*[division]* *agency* will administer resale controls and rent con-
trols in municipalities where no appropriate administrative agency
exists. The contractual agreements shall be for the duration of the
controls and shall involve eligibility determinations, determination
of initial occupants, the marketing of units, maintenance of eligi-
bility lists for subsequent purchasers or renters, and determination
of maximum resale prices or rents. *[The division may enter into
agreements whereby some or all of these responsibilities are per-
formed by the New Jersey Housing and Mortgage Finance
Agency. The division may]* *The agency may* charge the mu-
nicipality or inclusionary developer a reasonable per unit fee for
entering into such an agreement, or may charge a reasonable fee
to a low or moderate income household at the time the home is sold
subject to the resale control or both. *[Division]* *A4gency* fees
shall be established according to methods or schedules approved
by the *[council]* *State Treasurer*.

25. Notwithstanding any other law to the contrary, a munici-
pality may purchase, condemn or otherwise acquire real property
and any estate or interest therein, which the municipal governing
body determines necessary or useful for the construction or re-
habilitation of low and moderate income housing or conversion
to low and moderate income housing.

The municipality may provide for the acquisition, construction

and maintenance of buildings, structures or other improvements
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necessary or useful for the provision of low and moderate income
bousing, and may provide for the reconstruction, conversion or
rehabilitation of those improvements in such manner as may be
necessary oxr useful for those pnrposes.

Notwithstanding the provisions of any other law regarding the
conveyance, sale or lease of real property by municipalities, the
municipal governing body may, by resolution, authorize the private
sale and conveyance or lease of a housing unit or units acquired
or constructed pursuant to this section, where the sale, conveyance
or lease is to a low or moderate income household or monprofit
entity and coatains a contractual guarantee that the housing unit
will remain available to low and moderate income households for
a period of at least 30 years.

26. Within 24 months after the effective date of this act and
every two years thereafter, the *[council}* *agency* shall report
to the Governor and the Legislature on the effects of this act in
promoting the provision of low and moderate income housing in
the several housing regions of this State. The report shall give
specific attention to the manner in which amounts expended from
the Fair Housing Trust Fund Account, and amounts transferred
between sending municipalities and receiving municipalities, have
or have not been sufficient in promoting this end. The report may
include recommendations for any revisions or changes in this act
which the *[ecouncil]* *agency* believes necessary to more nearly
effectuate this end.

Within 36 months after the effective date of this act, the counecil
shall report to the Governor and the Legislature concerning the
actions necessary to be taken at the State, regional, county and
municipal levels to provide for the implementation and admin-
istration of this act on a regional basis, including any revisions
or changes in the law necessary to accomplish that end. The council
may include in the report any recommendations or considerations
it may wish to provide regarding the advisability of implementing
and administering the act on a regional basis.

27. Amounts expended by a municipality in preparing and im-
plementing a housing element and fair share plan pursuant to this
act shall be considered a mandated expenditure exempt from the
limitations on final appropriations imposed pursuant to P. L. 1976,
c. 68 (C. 40A :445.1 et seq.).

- *28. For a period of 12 months following the effective date of
this act, no judicial judgment or judgments issued on or after

January 20, 1983, which require the provision of low and moderate

_income housing in a municipality, shall be implemented to the ex-
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tent that the judgment or judgments require provision of any hous-
ing in the municipality which is not affordable to low or moderate
income households, provided that nothing i this section shall affect
any rights heretofore granted to a developer pursuant to municipal
approval of a development application, or as a result of any court
judgment or order, or any settlement of litigation.

The Attorney General shall, not later than 30 days after this act
becomes effective, file a complaint in the Superior Court for a de-
claratory judgment determining the constitutionality of this section.
If that complaint is not filed within 30 days after the effective date
of this act, this section shall be null and void.

29. If any part of this act shall be held invalid, the holding shall
not affect the validity of remaining parts of this act. If a part of
this act is held invalid in one or more of its applications, the act
shall remain in effect in all valid applications that are severable
from the invalid application.*

*[28.]* *30.* There is appropriated to the Council on Affordable
Housing from the General Fund the sum of $1,000,000.00, and there
is appropriated to the Fair Housing Trust Fund Account from the
General Fund the sum of $25,000,000.00 to effectuate the purposes
of that account.

*[29.]* *31.* This act shall take effect immediately but shall re-
main inoperative until the enactment of P. L. ..., c. ... (now
pending before the Legislature as Assembly Bill No. 3117).



ASSEMBLY MUNICIPAL GOVERNMENT COMMITTEE.
STATEMENT TO

ASSEMBLY, No. 3302

with Assembly committee amendments

STATE OF NEW JERSEY

DATED: FEBRUARY 28, 1985

This bill provides for a legislative response to the Mt. Laurel II
decision. The bill encompasses a comprehensive housing planning and
financing assistance mechanism which provides an alternative to the
planning mechanisms and remedies currently being enforced by the
courts. The Assembly committee amendments would:

1. Provide for a 12 month moratorium period, during which the
imposition of the builder’s remedy by the courts would be prohibited.

2. Require the Attorney (eneral to seek a declaratory judgment

within 30 days of the effective date as to the constitutionality of the

moratorium.

3. Extend the time which & municipality has to file its housing plan
with the council from 10 months to 12 months within the protected
period: of the planning process.

4. Clarify that the legislation does not require a municipality to
raise or expend its revenues in order to provide housing.

5. Establish that a court in determining whether to transfer pending'

lawsuits to the council must consider whether or not a manifest in-
justice to a party to the suit would result, and not just whether or not
the provision of low and moderate income housing would be expedited
by the transfer.

6. Clarify that municipal fair share is:determined after crediting the
municipality for adequate low and moderate income housing currently
provided.

7. Clarify that regional housing need estimates must be adjusted by

the council as municipal fair shares are adjusted based on available

land, infrastructure considerations, or environmental or historic pre-
servation factors.

8 Declare the State’s preference for the review and mediation pro-
cess, rather than-litigation, for resolving exclusionary zoning disputes;

and the Legislature’s intent to provide in the act alternatives to the use:

of the builder’s remedy.
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9. Require council determinations regarding certification to be in
writing. .

10. Provide for a more extensive role for the proposed State Planning
Commission in assisting the council and for the New Jersey Mortgage
and Housing Finance Agency in reviewing housing project plans and
administering resale controls.

The committee reported the bill favorably.

MINORITY STATEMENT

Although we are pleased that the committee accepted many of the
suggestions offered by the Republicans, we cannot accept this bill, as
amended, because it fails to remove the courts from Mount Laurel-like
litigation,

This bill does not prevent the courts from continuing in their current
direction. Pending Mount Laurel cases may continue to be litigated,
ridiculous housing quotas established in the Warren Township decision
and builders’ remedy may still be applied to municipalities throughout
New Jersey, and the decisions of the State Housing Council, as estab-
lished by this bill, may be negated by the courts.

The Republicans offered an amendment that tied this bill to the
Legislature’s positive action to place a constitutional amendment
(ACR-145—Albohn) on the ballot. This amendment guarantees that
the courts will no longer be able to interfere in local zoning the way the
Supreme Court did in its Mount Laurel IT decision. Nothing short of a8
constitutional amendment would achieve this goal. This amendment
also would bar imposition of the builders’ remedy should the proposed
moratorium be struck down by any court decision.

The Republicans also offered an amendment that required the courts,.
to transfer all pending litigation to the Housing Council. The language,
as amended, is a step in the right direction, but does not go far enough.
It is patently unfair to set up two bodies which can establish two
separate housing standards. This bill could create that very situation.

It is also unfair that municipalities, which already have settled
Mount Laurel cases, to now find themselves in the position of having
accepted unreasonable quotas set by the courts, while a Housing Council
generates new and less burdensome quotas. This bill does nothing to
protect or reward those municipalities which have met far more than
their obligation. Specifically, the Republican amendment protected
these settled municipalities from further suits for the 12-year period.
following the enactment of this legislation.

‘While the adopted amendments allow the municipalities to adjust the
figures given to them by the Housing Council in accordance with

important factors, such as environmental concerns and historic pre-
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servation, the adjustment does not take into account farmland preserva-
tion and the adequacy of existing public facilities. The Republican
amendment included these necessary factors in any adjustment of
housing quotas.

Finally, it must be underscored that there is nothing in this bill that
prevents the Housing Council from using the same housing formula and
imposing the same outlandish housing quotas as the courts did in the Mt.
Laurel IT decision and the subsequent Warren township deecisioun.

The Republican amendment gave the Housing Council clear direction
in the way the council must develop its formula. This direction uses
realistic definitions of ‘“prospective need,” thereby eusuring that
ephemeral projections and equations do not determine the future hous-
ing needs of a municipality.

This bill, no doubt, will be touted as the majority party’s answer to
Mount Laurel II. It may be a partial answer, but it is our belief that
it is woefully inadequate. Even worse, we believe that this solution
may turn out to be as bad as the Mount Laurel IT decision. Should this
occur, however, the members voting in favor of this bill will no longer
be able to point their fingers at the courts. They will have to accept

responsibility for the mess they created.
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SENATE COMMITTEE SUBSTITUTE FOR SENATE BILL NO. 2046 AND SENATE BILL NO. 2334

To the Senate:

Pursuant to Aéticle V, Section i, paragraph 14 of the Ceonstitution, I
herewith return Senate Committee Substitute for Sénate Bill Y¥o. 2046 and Senaté
Bill No. 2334 with my recommendations for reconsideration. “

This bill sets forth a "Fair Housing Act; which addresses the New Jersey

Supreme Court rulings in South Burlington County NAACP v. Mount Laurel, 67 N.J.

151 (1975) and South Burlington County NAACP v. Mouant Laurel, 92 N.J.‘158

(1983). 1t iS'désigned to provide an édministrative mechanism to resolve
exclusionary zoniﬁg disputes in place of protfacted and expensive litigation.
Tﬁe expectatioﬁ ié‘that-through-these procedures, municipalities operating
within Sﬁate guidelines.and with State oversight will be able to define and
_provide a reasénable opportpn}tx.for,the implementacion of their Ht.vLaurel“
obligation;.

o accompiish this the bill establishes a voluntary systen througﬁ which
mﬁnicipalities can submiF plans for providing their fair share of low and
noderate income hbusing.té\é State Council on Affordable Housing which would
cartify the plan. This certification would give the plan a presumption of
validity in cdurﬁ. The presumption would shift the burden of proof to the
complaining pgrty to show that the plén does not provide a realistic opportunﬁty
for the provisionvof the fair shafe.befdre a builder's remédy could be instituted.

i;;addition, fhe bill- would permiﬁ regional contribution agreements |
vhereby é ﬁuniﬁipality could transfef,up to one~third of its fair share to
another mgnicipality within the same region. The biil also provides for a
phasing schedule giving municipalitiés a time period, in some cases‘more than
20 years, to provide for their fair share.

The bill establishéé a Fair Housing Trust Fund to provide financial
assistance for low and moderate income housing. The Fund would be financed
with a $25 millioﬁ appropriation from the General Fund and‘with realty transfer
tax revenues. This bill is tied to Assémbly Bill No. 3117 which would increase
the realty transfer tax xrevenues and places the State's portion of the realty
transfer tax révenues in the Fair Housing Trust Fund account. The two bills

are linked together through an effective date provision in Senate Bill No. 2046

-~



which ?rovides'that Senate Bill No. 2046 will remaip inoperatlve until Aésembly
8111 No. 3117 15 enzcted.

' The bill_aléo places a 12--month moratorium on the iﬁplementation of

jﬁdgwents.iméosing a builder's remedy. The Attorney General is reduired to

seeﬁ a determination of the constitutionality of this provision in a declaratory

jﬁdgment actlon to be filed within 30 days from the effective date of the act,

If the action is nbt brdughﬁ within that time frame, the moratorium expires.

Ia addition, the £111 contains a severability clause providing that 1f one

voction of the act is found invalid, the remaining severable portions shall

remaia In effect.

o
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and reflects i;s’desire, in which I héartily concur, of taking the issue out of
the coufts and.placing it ip ﬁhe hands of locai and State officials where land
use plannigg prcperly belongs. While I am in accord with the basic approach
set forth in this biil, I an qompelled to return it for necessary amendments.

Iv is e, atial that the temporary moratorium on the builder's remedy be

=

constitotioually suszainable in ofdar to enable municipalities to take advantaj
of the procedutes in this bill. ‘Qhe\yuilder's remedy is.disruptive to‘de&élop—
ment and plaaning in a municipality. A moratorium for the planning period in
this gill is neezded. Unfortﬁnately, the meratorium proposed by this bill would
affect court judgments which have already been enteredﬁ This may represent én
ungodstituticnal intrusion into the Judiciafyfs powers. I question whether the
Legislarure can, in effect, pndo a éourt judgment in this way. Accordingly, 1
am recormending aﬁ amenament to make this woratorium prospective only By
directing the courts not to impose a builder's remedy during the moratorium
period in any case in which a final judgment providing for a builder's remedy
has not been entered. 1 recommend that the moratorium commence on the effective
date of this act and expire at the end of the time perlod in whichﬂﬁunicipalities
have to file their housiqg element pursuant to section 9.a., a period of 12
wonths from the date the Council 1s confirmed.

1 am also deleting the prpvision requiring the Attorney General to seek a
declaratory judgment on the constitutiopality of the'moratofium.‘ This provisicﬁ

suggests that the Legislature has some question about the constitutionality of

~
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this proviaion. The change I have suggested shpuld remove ;hat uncertainty.
In addition, a provision such as this 1is peculiaf, since the Legislature should
‘not be enacting laés which it believes might be unconstitutional.

In place of the Fair Housing Trust Fund and its $25 million appropriation
from this b1ill, I propose at this time to work with existing programs, namely
the New Jersey Housing and Mortgage Finance agency and the Neighborhood Preser-
vation Program in the Department of Community Affairs. Until the Council is in
operation and municipalities start receiving substantive certific;tion and
entering into regional contribution agreements, it is difficult to evaluate new
funding programs. Accordingly, rather than set up a new housing funding
mechanism, I believe it would be more administratively and economically efficient
to work with existing Séate programs to provide housing for low and moderate
income households. I propose to fund this Mt, Laurel housing prograﬁ with $100
million of bond funds, and a toéal of $25 million from the General Fund.

The New Jersey Housing and Mortgage Finance Agency will set up a Mt., Laurel
housing program to help finance Mt. Laurel housing projects. The Agency's
programs will include assistance for home purchases and improvement through
interest rate, down payment and closing cost assistance as well as capital buy
downs; rental programs including loans or grants for projects with low and
moderate income units; moderate rehabilitation of existing rental housing;
congregate care and retirement facilities; conversions, infrastructure asgis-
tance, and grants and loans to municipalities, housing sponsors and community

organizations for innovative affordable housing programs.

The Agency's program will be funded with a set aside of 25%7 of the Agency
[

bond revenues; the set aside is estimated to be $100 million per year. I am

’

also recommending a State appropriation of $15 million to the New Jersey
ra . . I
Housing and Mortgage‘?inance Agency for its Mt. Laurel housing’program.
The Neighborhood Preservation Program would be appropriatéd in total

approximately $10 million to assist municipalities in Mt. Lauréi housing

programs. I propose to dedicate the increase in the Realty Transfer Tax
proposed by the companion bill, A~3117, to the Neighborhood Preservation
Program. An outright appropriation of $2 million from the General Fund is

intended to bring the total to $10 million.

U



= P ——————————y

STATE OF NEW JERSEY . .
ExecuTive DEPARTMENT

These funds would be used in neighborhood preservation areas for such
things as rehabilitation, accessory conversions and conversiﬁns, acquisition
and demolition costs, new construction, costs for technical and professional

services associated with a project, assistance to qualified housing sponsors,

infrastructure and other housing costs.

In addition, assistance would be limited to housing in municipalities with
substantive certification of their housing elements or housing subject to a
regional contribution agreement. However, in order that programs’&an get

underway immediately, an interim provision is inserted to enable the funds to

be used for Mt. Laurel housing before these determinations are made for a 3
12-month period following the effective date with the Council haviné the power
to extend this time frame.

The amendments I have proposed for funding low and moderate income housing
far exceeds the amount; appropriated in the original bill while utilizing

existing State programs and agencies.

One key element in determining a municipality's "fair share" of low and

moderate income housing is the estimate of "prospective need" in the region and
municipality. This bill requires the Council to estimate the prospective need
for the State and regions and to adopt criteria and guidelines for municipal
determination of prospective need. When preparing its housing element, a
municipality must determine its fair share of prospective and present need.

: 5
Its housing element must provide a realistic opportunity for the provision of

this fair share. Despite its importance, nowhere in the bill is a definition

of "prospective need" provided. Accordingly, I am inserting such a definition
which is designed to help assure that the prospective need numbérs are realistic
and not based on theoretical or speculative formulas.

The bill currently permits a municipality's fair share figure to be
adjusted based upon "available vacant and developable land, igfrastructure
considerations or environmental or historic preservation factors.”" I would
like to strengthen this language to éssure that adjustments aré provided in
order to preserve historically or important architecture and sites or environ-
mentally sensitive lands and to aséure that there is adequate land for recrea-

tional, conservation, or agricultural and farmland preservation purposes and
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open space. In addicion, adjustments should be provided where there is inade-
'quate infrastruceure capacity and where the ‘established pattern of development
.in the community would be dras;icaliy altered, or the pattern of development is
coatrary te the plannirg designations iﬁ»the State Development and Reéevelepment
Plan prepared pursuant to P.L. c. .Know pending before the Legislature as
S-1464 of 1984). |

As an additional check on excessive fair share numbers which Qould radically
change the characterzof a community, I propose to authorize'the councill, in 1its
discretion, to place a limit on a municipality{s fair share. The limit.would
‘be based on a pefcentage of the municipality's housing units and any other .
relevant crite:ia, such es employment opportunities, selected b; the council.

Another key element in determining a municipality's "fair share" of Tow
and moderate income hou51ng is an est*mate of the condition of existing housing
stock to determine the amount of sebstandard housing throughont the State.A In
order to achieve ‘an accurate determination of the present and prospective
housing needs of all the'regions in the State, a thorough.housing inventory
should»be pérformed by eﬁe;y mun%eipaliqy in the Sta::. To require hoﬁsing
_elements which include accurate g;using inventories from oely municipalities in
growth areas, is to obtain only a limited picture of New Jersey's true Bousipg
needs. I am therefbre-recommenaing'an amendment to the Municipal Land Use Law
,to-reguire ﬁuﬁieipaiities to prepare a thorough and accurate housing inventory
.as pare pf the'hoesing element in thelr mestef plan. |

The current Municipal Land Use LaQ requires municipalities to prepare

master plans which may contain a housing.element. I am recommending that the
Municipal Land Use La& be amended to ineorporéte the Bousing element prepared
under this statute. In this way, the.housing element under the Municipal Land
Use Law will be ideﬁtical'to the housing element prepared pursuant to this ace.
In addition, the Municipal Lend Use Law requires that a municipélié& have a
land use element iﬂlits master plan 1in order to have a valid zoning ordihance.
1 aﬁ adding to this requirement that the municipality have a housing element..
In this way, every municipality in order to have a valid zoning ordinance would

have to put together a housing elecment as defined in this act.
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To assilst municipalities in obtaining numbers that are realistic, I also
suggest that language be inserted in the bill to enable the municipality when
coaductinyg its housing inventory to have access on a confidentlal basis to the

local assessor's records, I an advised that statutory authorization is needed
fér this. t
‘. i.am also recomﬁending that éertain langﬁage changes be nade in the
- firdings section of the bill. We should state that rehabilitation of existing
hdusiég stock in the urban centers must be encoﬁraged. I also believe we

should note that the Mt. Laurel obligation is limited to changes in land ‘use

regulations and clarify that municipalities need not expend their resources for

e ettt e ettt

Mt; Laurel hquéing.

The membership on ﬁhe Council cﬁ Affordable Housing consiéts of féur local
qfﬁicials (one Qf'whom must”bp.froﬁ an urban area and no more than one representing
count% inferésts), three representati?es of houséholdé in nged of low and
modé%atc‘iﬁccme houéing (on: of whom. shall be a builde; of“low and moderate
Incomne housiné) and two representing tﬁe public interest.

In order to ﬁave a&edﬁate representation of the public ;nfefest, 1 fecoa-
nend that three ﬁembers represeh;\thQSpublic iﬁterest and two the needs of low
and moderate incomé households. 1 also suggest that the execuﬁive directﬁr of
the New‘Jersex Housing and Mortgage Finance Agency hold one of the positions in
the latter cétegofy, due to the.eXpertisa of that Agency in 1qw and moderate
'incom; housing fin#nces and the numerous responsibilities the Agency is given
in thils Eill. K

The Council 1s required to adopt rules and regulations within four months
fyrom the bill's effective date. 1In addition, within ;even months ffom fhe
bill's effective date, the Council mﬁst: (a) determine the State's housing
regions, (b) establish the present and prospective need estimates for the State
and the'regibns, (c) adopt guidelines and criteria for municipal fair share
determinations, adjustments to fair share and'phasing, and (d) provide popula-
tion and household projections. However,'the Council cannot begin its work
until its m&mbershib 15 confirmed. Since I am given 30 days to make the

nominations and the Senate must thereafter confirm the nominations, the Council's

time to perf{orm these functions will be significantly eroded by the appcintment
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process. Accordingly, I am proposing amendments to provide that'these time
perlods run from the date the Council members are confirmed or January 1, 1938¢,
whichever d4s earliér.'

With respect to pending litigatlion, the bill permits a party in current
litigatioa to request the court to traﬁsfer the case to the Council on Affordable
Housiﬁg for mediation pfocédﬁres. When reviewing such a request, the courts
must concider whether or not the transfer would resul: in a manifest injustice
to one of the Iit:.iganf:s.

The b1ll as currently drafted creates a nével mediation and rcvieﬁ process
and specilfically provides that the review process should not be coansidered a
cogtested case under the Administrétivé Proceduré Act, subject to the procedures
-of that act and a hearing by an administra;ivé'law judge. If mediation aand
review by the hbusing coungi¥ i1s unsuccessful, the matter will be heard in the
trial couré of fhe Sﬁperior Court. |
!“I_recommend, in place of the specilal procedures éet forth in this bill,
/the régular administrative law prdcedpre. Under this approach, if the mediatioﬁ

by the council is unsucceséful, the dispute will be transferred to the Office

\ .
. \ . Iy -
of Adrministrative Law as a contested case for a hearing pursuant to its rules.

The ultimate»degision will be made by the council and appeals will be taken
from the council's deéision to'the Apbellate Division of the Superior Court. '

. If a municipality receives §ubstantive certification, its housing elements
and ordinances are presumed valié. I anm concernéd that after going through the
administrative ‘process in this bill and'receiving substantive certification, =
munlcipality still may not have sufficient protection from a builder's remedy.

1 am therefore recommending that the presumption of vélidity be butgréssed by
an amendwment éroviding that it may only be rebutted with "cléar and convipcing”
gvidence.

Senaté Bill No. 2334 originally provided that a municipality"éguld transfer
- up to one-half of its fair share to another municipality. 1In order to provide
mu&icipalities with more flexibility in their preparation of regional contribution
agreements, I recommend that the one-third figurc be returned to the orlginal
one-half number previously'rccommended by Senator Lynch, the sponsor of Senate.

B111 No. 2334.
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In addition, I recommend that a municlpality which has reached a settlement
io Mt., Laursl litigation be granted a perlod of repose from further litigétion

and be deemed to have a substantively certified housing element. This period

of repose wlll run six years from the bill's effective date.

1 recoxmend the deletion of the provision in this bill which allows a
munlcipality fo émploy coundemnation powers to acqulre properﬁy for the con-
structl. « and rehabilitatibn of low and moderatg income housing. I question

the authorizatlon of such a drastic power without coume evidence of ilts necessity

in resolving our State's housing needs.

e .

The Sendte'Committéé SQbstitutc as originally drafted required the Council
Lo report to the Governor and the Legislapure In the implementation of thils act
within twdiyaafsjfropvits'effective date. The Asseﬁbly aumendments place this
reporting regquirement ;ﬁon the New Jerséy Housing and Mortgage Fihancé Agency

rather than the Councli. I recommend having both the Council and Agency report

to the Governor and Legislature on an anuual basis.
e

Accordingly, I herewith return Senate Committee Substitute for Senate Bill
N .

No. 2046 and Senate B1li No. 2334 ané recommend that 1t be.amended as follows:

Page 1, Title, Line 1: After "housing,” omit "and"; after “appropriation

insert "and amending the Municipal Land Use’
Law, P.L. 1675, c. 291 (C. 40:55D-1 et seq.)"

* Page 1, Section 2, Line 6: After "§iovida" insert "th:ough 1ts land
. use regulations"

Page 2, Section 2, after Line 43: Insert new subsections as follows:
"o. Since the urban areas are vitally important to the State, construc-
tion, conversilon and rehabilitation of housing Imn our urban centers
stould be encouraged. However, the provision of housing in urban aresas
mist be balanced with the need to provide housing throughout the State
for the free mobility of cltizens.

L)

h. 7Tha Supreme Court of New Jersazy in its Mount Laurel decislon
denands that municipal land use regulations affirmatively afford a
reasonable opportunlty for a variety and choice of housing jncluding
low and moderate cost housing, to weet the needs of people desiring to
1ive there. While provision for the actual constrxuction of that
housing by municipalltiles is not required, they are encouraged but not
randated to expend thelr own resources to help provide low and moderate
incowa housing."

Page 3, Section 4, After Lime 43: Inszrt new subsectlon as follows:

“j. 'Prospactive Need' means a projectlon of housing needs-based on
development and growth which.is reasonably likely to occur in a region
or a municipallty, as the case wmay be, as a result of actual deternlna-
tion of publlc and private entities. In determining prospective need
conslderation shall be given to approvals of development applicaticn,
real property transfers and economic projections prepared by the State
Planning Commlssion established by P.L. c. (now pending before the
Lepislature as S-1464 of 1964)." :
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Page 3, Section 5, Line 10: Cmit "three" and insert "two"

Page 4, Section 5, Line 11: After "housing” onmit "at least"

Page 4, Section 5, Line 14: After "issues" insert "and one of vhom
' - 8hall be the executive director of the
agency, serving ex-officio"; and onit
"two" and insert "three"

Page 4, SectionIS, Line 20: Omit "four" and insexrt "three"

Page 4, Section 5, Line 25: After "members" insert "excluding the
executive director of the agency"

Page 5, Sectlon 7, Line 2: Omit "effective date of this act" and insert

"confirmation of the last member inictialiy
appointed to the council, or January 1, 1986,
whichever is earlier"

.,

Page 5, Section 7, Line 14A: After "factors" insert " and, adjustments”
shall be made whenever: ‘

-(a) The preserﬁation of historically or important architecture and
sites and their environs or environmentally sensitive lands may be
jeopardized,

(b) The establiéhéd pattern of dévelopment in the community would be
_drastically altered,

(¢) " Adequate land for recreational, conservation or agricultural and
farmland preservation purposes would not be provided,

(d)_ Adequate oﬁen sﬁace would not be provided,

_ ) : : N

(e) The pattern of develbpment\is contrary to the planning designations
in the State Development and Redevelopment Plan prepared pursuant to
P.1L. c. (now pending before the Legislature as Senate Bill No. 1464
of 1984), ' : :

(£) Vécént'and developable land is not available in the municipality,
and B

(g) Adequate publié facilities and infrastructure capacities are rot:
available, or would result in costs prohibitive to the public if
provided"

Page 5, Section 7, After Line 18: Insert new subsection as follows:

"e, May 1n its discretion, place a limit, based on a percentage

of existing housing stock In a umunicipality and any othexr criteria
including employment opportunities which the council deems appropriate,
upon the aggregate number of units which may be allocated to a
municipality as its fair share of the reglen's present and prospactive
need for low and moderate income housing."

Page 6, Section 7, Lines 31 through 32: Delete "the Fair Housing Trust
. Fund Account established in
Section 20 of this Act or"

Page 6, Section 7, Line 33: Delete "other”

Page 6, Section 8, Line 1: Omit "effective date of this act” and insert

' "conflrmation of the last miember Initialily
appointed to the council, or January 1, 1986,
whichever is earlier"
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Page 6, Section 9, Line 7: Omit "adopted” and insert "fair share housing"

Page , Sectioa 9, Line 8: Omit "revisions” and insert "introduced and
i . given first reading and second reading in a
hearing pursuant to C.40:49-2" and omit
- "implement" and insert "implements"

Page 6, Section 10, Line 8: After "households" insert "and substandard
housing capable of being rehabilitated, and
in conducting this inventory the municipality
shall have access, on a.confidential basis
for the sole purpose of conducting the
inventory, to all nscessary property tax
assessment records and information in the
assessor's office, including but not limited
to the property record cards"

Page 8, Section 11, Lines 31 through 32: Delete '"the Fair Housing Trust
Fund Account established pursuant
to Section 20 of this Act or"

Page 8, Section 11, Line 33: Delete “other"

Page 8, Section 12, Line l: Delete "33 1/37" insert "50%"

Page 9, Section 12, Lines 53 through 56: On.line 53 delete "The", delete
' ‘ lines 54 and 55 in entirety and

on line 56 delete "the regional
contribution agreement."

Page 11, Section 12, Line 112: After "years"” insert "and may include an
‘ ~. amount agreed upon to compensate or
" partially compensate the receiving
N\ ~municipality for infrastructure or other
v costs generated to the recelving municipalicy
, , by the development”

Page 12, Section 14, After Line 24: Insert "Once substantive certification
' o ' is granted the municipality shall have
45 days in which to adopt its fair

share housing ordinance approved by
the council."

Page 12, Section 15, Lines 11 through 156: Delete "then the council” on

' ‘ line 11, delete lines 12 through
15 in entirety, delete "but the
review process shall not be
considered" on line 16 and
insert "the matter shall be
transferred to the Office of
Administrative Law as" ’

Page 12 to 13, Section 15, Lines 19 through 53: Delete in entirety and
insert: :

"The Office of Administrative Law shall expedite its hearing process as
mich as practicable by promptly assigning an administrative law judge

to the matter; promptly scheduling an evidentiary hearing; expeditlously
conducting ard concluding the evidentiary heaving; limiting the time
allotted for briefs, proposed findings of fact, conclusions of law,

forms of order or other disposition, or other supplewmental materialj;

an ' the prompt preparation of the initial decision. A written transcript
of all oral testimony and copies of all exhibits introduced into
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. evidence shall be submitted to the Council by the Office of Administra-

tive Law simultaneously with a copy of the initial decision. The
evidentiary hearing shall be concluded and the initial decision issued
no later than 90 days after the transmittal of the matter as a contested
- case to the Office of Administrative Law by the Council, unless the

time 1s extended by the Director of Administrative Law for good cause
shown." :

“Page 14, Section 17, Line 7: After "demonstrate" insert "by clear and
convincing evidence"

Page 14, Sectlon 17, Line 16: After “demonstrate" insert "by clear and
convincing evidence"

Pages 14 ‘and 15, Section 20, Lines 1 chrough 34: After "20." delete in
entirety and insert:

"The Neighborhood Preservation Program within the Department of Communitv
Affairs' Division of Housing and Development, established pursuant to .
the Commissioner of the Department of Community Affairs' aathority

under P.L. 1975, c. 248, Section 8 (C.52:27D-149), shall establish a
separate Neighborhood Preservatlion Nonlapsing Revolving Fund for monies
appropriated by Section 32 of this act.

a. The Commissioner shall award grants or loans from this Fund to
municipalities whose housing elements have received substantive
certification from the Council, to municipalities subject to
builder's remedy as defined in Section 31 of this act or to
recelving municipalities in cases where the Council has approved a
regilonal contribution agreement and a project plan developed by
the receiving municipality. The Commissioner shall assure that a
substantial percentage of the loan or grant awards shall be made

" to projects and programns in those municipalities receiving State
aid pursuant to P.L. 1978,~c. 14 (C.52:27D-178 et seq.).

b. The Commissioner shall establish rules and regulations governing
the qualifications of applicants, the application procedures, and
the criteria for awarding grants and loans and the standards for
establishing the amount, terms of conditions of each grant or

loan.

c. During the first twelve months from the effective date of this
act and for any additional perlod which the council may approve,

the Commissioner may assist affordable housing programs which are not
iocated in municipalities whose housing elements have been granted
substantive certification or which are not ir furtherance of a
regional contribution agreement; provided that the affordable housing
program will meet all or part of a municipal low and moderate

income housing obligation.

d. Auvounts deposited in the Neighborhood Preservation Fund shall
be targeted to reglons based on the region's percentage of the
State's low and moderate Iinrome housing need as determined by the
Council. Amounts in the Fund shall be applied for the following
purposes in designated nelghborhoods:

(1) Rehabilitation of substandard housing units occupied or
to be occupied by low and moderate income households;

(2) Creation of accessory apartments to be occupied by low
and moderate income households;

(3) Conversion of nonresidential space to residential purposes
provided a substantial percentage of the resulting housing
units are to be occupied by low and moderate income households;
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(4) Acquisition of real property; demolition and removal of
buildings; and/or construction of new housing that will be
occupied by low and moderate Income households;

(5) Grants of assistance to eligible municipali:'es for costs
of necessary studles, surveys, plans and peraits, engineering,
architectural and other technical services, costs of land
acquisition and any buildings thereon, and costs of site site
preparxation, demolitlon ard infrastructure development for

projects undertaken pursuant to an approved reglonal ccntribution
agreement; ‘

(6) Assistance to a local housing autherity, nonprofit or
limited dividend housing corporation or association for
rehabilitation or restorativa of housing units which 1t
administers which: (&) are unusable or in a serious state of
disrepailr; (b) can be restored in an economically feasiblz
and sound manner; and (c¢) can be retained in a safe, decent

and sanitary manner, upon completion of rehabilicaticn or
restoration; and . -

-{7) Such other housing programs for low and moderate income
housing, including infrastructure projects directly facilitating
the coustruction of low and moderate income housing not to
-exceed a reasonable percentage of the construction costs of

the low and mcderate income housing to be provided.

. e. Any grant or loan agreement entered into pursuant ‘to this

. section shall incorporate contractual guarantees and procedures by
which the Division will ensure that any unit of housing provided

for low and moderate Iincome households shall continue to be occupiled:
by low and moderate income households for at least 20 years following
the award of the_ loan or grant except that the Division may approve

a guarantee for a period of less than 20 years where necessary to
ensure project feasibility{r

.Pzges 15 to 17, Section 21, Lines 1 through 87: After "21." delete in
' . entirety and insert:

“"The agency shall establish affordable hcusing programs to assist
wmuniclpaliiles in meeting the obligatlon of developing communities to
provide low and moderate income housing.

a. Of the bond authority allocated to it under Section 24 of P.L.
1983, c. 530 (C.55:14K-24) the agency will allocate, for a
reasonablé period of time established by its beard, no less than 257 to

be used in conjunction with housing to be constructed or rehabilicvated
with assistance under this Act.

L. The agency shall to the extent of avallable funds, award assistance
tto affordable housing programs located in municipalities whose housing
elements have recelved substantive certification from the council, or
which have been subject to a builder's remedy or which are in furtherance
of a regional contribution agreement approved by the council., During

the first twelve months from the effective date of this act and for

any additional period which the council may approve, the agency may
assist ffordable housing programs which are not located Iin municipalirties
whnse housing clements have been granted substantive certification or
which are not in furtherance of a regional contributlion agreement
provided the affordable housing program wlll meet all or in part a
wunicipal low and moderate income housing obligatiou,
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c. Assistance provided pursuant to this section may take the form of
grants or awards to municipalities, prospective home purchasers,

housing sponsors as defined in P.L, 1983, c¢. 530 (C. 55:14K-1 et seq.),
or as contributions to the issuance of mortgage revenue bonds or
multi~family housing development bonds which have the effect of achieving
the goal of producing affordable housing.

d. Affordable housing programs which may be financed or assisted under
this provision may include, but are not limited to:

(1) Assistance for home purchase and improvement including interest

rate assistance, down payment and closing cost assistance, and direct
grants for principal reduction;

(2) Rental programs including loans or grants for deveiopments containing
low and moderate income housing, moderate rehabilitation of existing
rental housing, congregate care and retirement facilities;

(3) Financial assistance for the conQersion of nonresidential space to
residences; ' -

(4) Such other housing programs for low and moderate income housing,
including infrastructure projects directly facilitating the construction
of low and moderate income housing; and

(5) Grants or loans to municipalities, housing sponsors and community
organizations to encourage development of innovative approaches to
affordable housing, including:

(a) Such advisory, consultation, training and educational services
as will assist in the planning, construction, rehabilitation and
operation of housing; and

(b) Encouraging research in and demonstration projects to develop
new and better techniques and methods for increasing the supply,

types and financing of housing and housing projects in the State.

e, The agency shall establish procedures and guidelines governing
the qualifications of applicants, the applicatioh procedures and

the criteria for awarding grants and loans for affordable housing
programs and the standards for establishing the amount, terms and
conditions of each grant or loan. s

f. 1In consultation with the council, the Agency shall establish
requirements and controls to insure the maintenance of housing
assisted under this Act as affordable to low and moderate income
households for a period of not less than 20 years; provided that
the agency may establish a shorter period upon a determination
that the economic feasibility of the program is jeopardized by the
requirement and the public purpose served by the program outweighs
the shorter period. Such controls may include, among others,
requirements for recapture of assistance provided pursuant,to the
Act or restrictions on return on equity in the event of fallure to
meet the requirements of the program. With respect to redtal
housing financed by the agency pursuant to this act or otherwise
which promotes the provision or maintenance of low and moderate
income housing, the agency may waive restrictions on returh on
equity required pursuant to P.L. 1983, c. 530 (C.55:14K-1 et seq.)
which is gained through the sale of the property or of any interest
in the property or sale of any interest in the housing sponsor.

g. The agency may establish affordable housing programs through
the use or establishment of subsidiary corporations or development
corporations as provided in P.L. 1983, c. 530 (C.55:14K-1 et seq.).
Such subsidiary corporations or development corporations shall be
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eligible to receive funds provided under this act for any permitted
purpose."” '

Pages 17 to 18, Section 22, Lines 1 to 32: After "22." delete in entirety
and insert:

"Any municipality which has reached a settlement of any exclusionary
zoning litigation prior to the effective date of this act, shall not
be subject to any exclusionary zoning suit for a six year period
following the effective date of this act. Any such municipality shall
be deemed to have a substantively certified housing element and
ordinances, and shall not be required during that period to take any
further actions with respect to provisions for low and moderate income
housing in ite land use ordinances or regulations." A0
. I4
Page 21, Section 25, Line 2: Delete "condemn or otherwise acquire" and
insert "lease or acquire by gift"

Page 22, Section 26, Line 1: Delete "24" insert "12"

Page 22, Section 26, Line 2: Delete "two years" insert "year" and after

"agency" insert "and the council" after "report"
insert "separately"

Page 22, Section 26, Lines 5 through 9: Delete "The report shall give
. ' specific" on line 5, delete lines
6 through 8 in entirety and on
line 9 delete "not been sufficient
in promoting this end.”" and on
line 9 delete "report" and insert
"reports"

Page 22, Section 26, Line 11: Delete "believes" and insert "and the council
believe"

Pages 22 and 23, Section 28, Lines 1 through 15: After "28." delete in
entirety and insert new
section as follows:

"No builder's remedy shall be granted to a plaintiff in any exclusionary
zoning litigation which has been filed on or after January 20, 1983,
unless a final judgment providing for a builder's remedy has already been
rendered to that plaintiff. This provision shall terminate upon the
expiration of the period set forth in section 9.a. of this act for the
filing with the council of the municipality's housing element.

For the purposes of this section, 'final judgment' shall mean a judgment
subject to an appeal as of right for which all right to appeal is
exhausted.

For the purposes of this section 'exclusicrary zoning litigation' shall
mean lawsuits filed in courts of competent jurisdiction id this State
challenging a municipality's zoning and land use regulatiEns on the basis
that the regulations do not make realistically possible the opportunity
for an appropriate variety and choice of housing for all categories of
people 1iving within the municipality's housing region, ifcluding those of
low and moderate income, who may desire to live in the municipality.

For the purpose of this section 'builder's remedy' shall mean a court
imposed remedy for a litigant who is an individual or a profit-making
entity in which the court requires a municipality to utilize zoning
techniques such as mandatory set asides or density bonuses which provide
for the economic viability of a residential development by including
housing which is not for low and moderate income households."
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Page 23, Section 28, After Line 15: Imsert new secticn 29 as follows:

"29, Sectlon 19 of P.L. 1975, c. 291 (C.40:55D-28) s amendad as follows:

19, Dreparation; contents; modification.

a, The planning board may prepare and, after public hearing adopt
or eamend a master plan, or component parts thereof, to guide the
use of lands within the municilpality ic a manner which protects
public health and safety and promotes the general welfare.

b. The master plan shall generally comprise a report or statement
and land wse and development proposals, with maps, dlagrans and
text, presenting where approp;iate, the following elements:

(1) A statement of objectives, principles, assumptious,
policies and standards upon which the constituent proposals,
for the physical, economic and social development of the
munlcipalicy are based;

(2) A land use plan element (a) taking into account the

other master plan elements and natural couditions, including,
but not mecessarily limited to, topography, soil conditions,
water supply, dralnage, flood plain areas, marshes, and
voodlands, (b) showing the existing and proposed location,
extent and intensity of develoupment of land to be used in the
future for varying types of residential, commercilal, industvial,
agricultural, recreational, educational and othef prhlilc and
prilvate purposes or combination of purpeoses, (c¢) showing the
existing and proposed location of any airports and the
boundaries of any alrport hazard areas delineated pursuartt to
the "Air Safety and Hacardous Zoning Act of 1983," P.L, 1933,
c. 260 (C.6:1-80 et seq.), and (d) 1ncluding a statement of the
staundards of populaticn density and development intensity -
recommenced for the municipality;

(3) A bousing plan element pursuvant to section 10 of P,L.
C. (C. ) (now pending before the Legislature as Senate
Committee Substitute for Senace Bill No. 2046 and Senate Bill

No. 2334), ircludling but not limited to, residential standards
and proposals for the construction and improvement of housing;

(4) A circulation plan element showing the location and

types of facilities for all modes of transportation required
_for the efficient movement of people and goods into, about,
and through the municipality;

(5) A utility service plan element analyzing the need for

and showiling the future general locatlon of water supply and
distribution facilities, drainage and flood control facllities,
sewerage and waste treatment, solld waste disposal arnd
provision for other related utilities;

(6) A community facilities plan element showing the location
and type of educational or cultural facilities, historic
sites, librariles, hospitals, fire houses, police statlons and
other related facilities, including thedir relation to the
surrouading areas;

(7) A recreatlon plan element showing @ comprehensive systen
of areas and public sites for recreation;

"(8) A conservation plan element providing for the preservation,

consexrvation, and utilization of natural resources, including,
to the extent appropriate, open space, water, forests, soill,
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marshes, wet1ands, harbors, rivers and other waters, tisheries,
wlldlife snd cther natural resources

(9) An enerygy conservation plan element which systematically
analyzes the Jupact of each other component and element of
the master plan on the present and future use c¢f energy in
the municipality, details specific measures contained in the
other plan elements designed to reduce energy consumption,

" and proposes cther measures that the municipality may take to
reduce ensrgy consumptlon and to provide for the maximunm
utillzation of renewabl: energy sources; and

(10) Appendilces or separate reports containing the technical
foundation for the master plan and its constituent elements.

c. The master plan and its plan elements may be divided inte

subplans and subplan elemente projected according to periods of
- time or staging sequences.

d. The master plan shall include a specific policy statement
dindicating the relationship of the prcposed development of the
municipality as developed in the master plan to (1) the master

.plans of contiguous municlpalities, (2) the master plan of the

county in which the municipality is located and (3) any comprehensive
guide plan putsuant to section 15 of P.L. 1961, c. 47 (C. 13:1B-15.52)."

Page 23, Section 28, After Line 15: Insert new section 20 as follows:

_."30. Section 49'of P.L. 1975, c. 291 (C. 40:55D-62) is amended as follows:

49, Power to zone.

a. The governing body may adopt or awmend a zoning ordinance relating

to the nature and extent of the uses of land and of buildings and

structures thereon. Such ordinance shall be adopted after the planning
board has adopted the land use plan element and the housing plan element

of a master plan and all of the provisions of such zoning ordinance or

any amendment or revision thereto shall either be substantially consistent
with the land use plan element and the housing plan element of the master
plan or designed to effectuate such plan [element] elements provided that
the governing body may adept a zoning ordinance or ameundment or revision
thereto which in whole or part is inconsistent with or not designed to
effectuate the land use plan element and the housing plan element, but

only by affirmative vote of a majority of the full authorized membership

of the governing body with the reasons of the governing body for so acting
recorded in its minutes when adopting such a zoning ordinance; and provided .
further that, notwithstanding anything aforesaid, the governing body may
adopt an interim zoning ordinance pursuant to subsection 77 b. of this act.

The zoning ordinance shall be drawn with reasonable consideration to

the character of each district and its peculiar suitability for particular
uses and to encourage the most appropriate use¢ of land. The regulations
io the zoning ordinance shall be uniform throughout each district for

cach class or kind of buildings or other structures or uses of land,
ircluvding planned unit development, planned unit residential development
and residential cluster, but the regulations in one district may differ
from those in other districts. '

b. No zoning ordinance and no amendment or revision to any zoning
ordinance shall be submitted to or adopted by initiative or referendun.

¢. The zoning ordinance shall provide for the regulation of any airport
hazard areas delineated under the "Air Safety and Hazardous Zoning Act

of 1983," P.L. 1983, c. 260 (C.6:1-80 et seq.), in confoxmlcy ‘with qtandards
promulgated by the Commissioner of Transportation.
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Page 23, Section 28, After Line 15: Insert new section 31 as follows:

."31. Until August 1, 1988, any municipality may continue to regulate
development pursuant to0 a zoning ordipance in accordance with section
49 of the "Municipal Law Use Law," P.L. 1975, c. 291 (C.40:55D-62)
as same read before the effective date of this act."

“

Page 23, Section 29, Line 1: Delete "29." insert "32."

Page 23, Section 30, Line 1: Delete "30." insert "33."

Page 23,-Section 30, Line 3: Delete "to the Fair Housing Trust Fund
: - - Account"

Page 23, Section 30, Lines 4 and 5: After "sum of" delete remainder of
o : : line 4 and line 5 in entirety and.
insert "$17,000,000" to be allocated
as follows:

a. $2,000,000 to the Neighborhood Preservation Fund established
pursuant to the Maintenance of Viable Neighborhoods Act (N.J.S.A.

- 52:127D-146 et seq.) which shall be used to effectuate the purposes set

. forth.in section 20 of this act. b. $15,000,000 to the Housing and

Mortgage Finance Agency to be used to effectuate the purpose of sectiot
21 of this act.

Of the amounts hereln appropriated a reasonable sum, approved'by the
Treasurer may be expended for the administration of this act by the
DPpaltment of Community Affairs and the agency."

Page 23, Secticn 31, Line 1: Delete "31." insert “34.".
- _ SSNEN

Respectfully,

/s/ Thomas H. Kean
“GOVERNOR

[seal]

Attest:
/s/ W. Cary Edwards

Chief Counsel
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Governor Thomas H. Kean today signed legislation establishing a
voluntary system by which municipalities can submit plans for low and
moderate income housing to a State council for certification --- the first
legislative proposal ever enacted to meet the so-called Mount Laurel court
decision.

The leg'islation,@ was sponsored by Senator Wynona Lipman,
D-Essex, and had been .conditionally vetoed by the Governor on April 26. The
Legislature accepted the Governor's recommendations late last month.

The legislation also provides for a 12-month moratorium on the so-called
"builder's remedy" to protect municipalities during the administrative review
process.

It appropriates $15 million to the Housing Mortgage Finance Agency and
$2 million to the Neighborhood Preservation Program.

The Governor signed a companion measure, A-3117, sponsored by
Assemblyman David Schwartz, D-Middlesex, which increases the realty transfer
fee by 75 cents for each $500 of consideration over $150,000. The proceeds
from this increase are also appropriated to the Neighborhood Preservation
Program.

"This legislation, worked out over a period of many months, is a
reasonable and adequate response to the court rulings‘ involving low and
moderate income housing and exclusionary zoning," Kean said. "The so-called
Mount Laurel issue has eluded any legislative action since it originated ten

years ago. It is to the credit of all involved that the legislation I have signed

1 "
today is now law. - more -
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Other bills signed by the Governor with his recommendations made in
earlier conditional vetoes are:

A-1044, sponsored by Assemblyman William Flynn, D-Middlesex, which
precludes an individual who is found guilty or who pleads guilty to a criminal
charge from filing a lawsuit to recover mor;etary daméges for injuries sustained
while engaged in criminal conduct.

S-1004, sponsored by Senator Christopher Jackman, D-Hudson, to

increase the capital or net worth and liquidity requirements for check cashing

licensee applicants.

S;1_317 sponsored by Senator Joseph Hirkala, D-Passaic, to permit a
veteran member of the Public Employees' Retirement System (PERS) who is 60
years of age and has 35 years of aggregate service to retire and receive an
allowance of one-sixtieth of compensation received during his final year of
employment for each year of credited service.

5-1356, sponsored by Senator John Caufield, D-Essex, to allow a chief
investigator, assistant chief investigator, senior investigator or investigator in
a county welfare agency to transfer membership into the Police and Firemen's
Retirement System.

A-1821, sponsored by Assemblyman John Bennett, R-Monmouth, to permit
county and municipal employers to provide health and hospital benefits
coverage to retirees 6z years or older with at least 15 years of service.

5-215, sponsored by Senator Edward O'Connor, D-Hudson, which makes
certain changes in the law pertaining to the Sheriff's Embloyees Retirement

System.
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