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PRE-FILED FOR INTRODUCTION IN THE 1984 SESSION

By Senator RUSSO

Ax Acr concerning the procedures employed in criminal cases
involving capital punishment and amending N. J. S. 2A:78-7
and N. J. 8. 2C:11-3.

BE 1T ENACTED by the Senate and General Assembly of the State
of New Jersey: ‘

1. N. J. S. 2A.:78-7 is amended to read as follows: :

2A:78-7. Upon the trial of any action in any court of this State,
the parties thereto shall be entitled to peremptory challenges as
follows:

a. In any civil action [not to be tried by a struck jury], each
party, six.

b. [In any civil action to be tried by a struck jury, each party,
three.} Deleted by amendment (P. L. , C. )

¢. Upon an indictment for [treason, murder, kidnapping, mis-
prision of treason, manslaughter, sodomy, rape, arson, burglary,
robbery, forgery, perjury, or subornation of perjury, a defendant,
if tried alone, 20; if two or more defendants are tried together,
10 each; the State, six peremptory challenges for each 10 allowed
to the defendants. This paragraph ec. shall not apply to struck or
foreign juries] kidnapping, murder, aggravated manslaughter,
manslaughter, aggravated assault, aggravated sexual assault,
sexual assault, aggravated criminal sexual contact, aggravated
arson, arson, burglary, robbery, forgery if it constitutes a crime
of the third degree as defined by subsection b, of N. J. 8. 2C:21-1,
or perjury, the defendant, 20 peremptory challenges if tried alone

and 10 challenges if tried jointly and the State, 12 peremptory

EXPLANATION—Matter enclosed in bold-faced brackets Fthusl in the above bill
is not enacted and is intended to be omitted in the law.

Matter printed in italics thus is new matter,
Matter enclosed in asterisks or stars has been adopted as follows:
*_Senate committee amendments adopted March 1, 1984.
**_Senate amendment adopted May 14, 1984.
***__Senate committee amendments adopted November 29, 1984.
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challenges if the defendant is tried alone and six perempitory
challenges for each 10 afforded defendants if tried jointly. The
trial court, in its discretion, may, however, increase proportionally
the number of peremptory challenges avecilable to the defendant
and the State im any case in which the seniencing procedure set
forth in subsection c. of N. J. S. 2C:11-3 might be utilized.

d. Upon any other indictment, defendants, 10 each, the State,
10 peremptory challenges for each 10 challenges allowed to the
defendants. [This paragraph d. shall not apply to struck or
foreign juries.] When the case is to be tried by a foreign jury,
each defendant, five peremptory challenges, and the State, five
peremptory challenges for each five peremptory challenges
afforded the defendants.

e. [Upon any indictments for which a struck or foreign jury
shall be summoned and returned, defendants, five each; the State,
five peremptory challenges for each five challenges allowed to all
defendants.] Deleted by amendment. (P. T.. , C. )

2. N. J. S. 2C:11-3 is amended to read as follows:

2C:11-3. Murder. a. Except as provided in section 2C:11-4
criminal homicide constitutes murder when:

(1) The actor purposely causes death or serious bodily injury
resulting in death; or

(2) The actor knowingly causes death or serious bodily injury
resulting in death; or

(3) It is committed when the actor, acting either alone or with
one or more other persons, is engaged in the commission of, or
an attempt to commit, or flight after committing or attempting to
commit robbery, sexual assault, arson, burglary, kidnapping or
criminal escape, and in the course of such crime or of immediate
flight therefrom, any person causes the death of a person other
than one of the participants; except that in any prosecution under
this subsection, in which the defendant was not the only partici-
pant in the underlying crime, it is an affirmative defense that the
defendant:

(a) Did not commit the homicidal act or in any way solicit,
request, command, importune, cause or aid the commission
thereof; and

(b) Was not armed with a deadly weapon, or any instrument,
article or substance readily capable of cansing death or serious
physical injury and of a sort not ordinarily carried in public places
by law-abiding persons; and

(c) Had no reasonable ground to believe that any other par-

ticipant was armed with such a weapon, instrument, article or

substance; and
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(d) Had no reasonable ground to believe that any other partici-
pant intended to engage in conduct likely to result in death or
serious physieal injury.

b. Murder is a crime of the first degree but a person convicted
of murder *[may]* *shall* be sentenced, except as provided in sub-
section c. of this section, by the court to a term of 30 years, during
which the person shall not be eligible for parole or to a specific
term of years which shall be between 30 years and life imprison-
ment of which the person shall serve 30 vears before being eligible
for parole.

c. Any person convicted under subsection a. (1) or (2) who
committed the homicidal act by his own conduect or who as an
accomplice procured the commission of the offense by payment
or promise of payment, of anything of pecuniary value shall be
sentenced as provided hereafter:

(1) The court shall conduct a separate sentencing proceeding
to determine whether the defendant should he sentenced to death
or pursuant to the provisions of subsection b. of this section.

‘Where the defendant has been tried by a jury, the proceeding

shall be conducted by the judge who presided at the trial and before

the jury which determined the defendant’s guilt except that, for
good cause, the court may discharge that jury and conduct the
proceeding before a jury empaneled for the purpose of the pro-
ceeding. Where the defendant has entered a plea of guilty or has
been tried without a jury, the proceeding shall be conducted by
the judge who accepted the defendant’s plea or who determined
the defendant’s guilt and before a jury empaneled for the purpose
of the proceeding. On motion of the defendant and with consent
of the prosecuting attorney the court may conduct a proceeding
without a jury. Nothing in this subsection shall be construed to
prevent the participation of an alternate juror in the semtencing
proceeding if one of the jurors who remdered the guilty verdict
becomes ill or is otherwise unable to procecd before or during the
sentencing proceeding.

(2) (a) At the proceeding, the State shall have the burden of
establishing beyond a reasonable doubt the existence of any
aggravating factors set forth in paragraph (4) of this subsection.
The defendant shall have the burden of prodncing evidence of the
existence of any mitigating factors set forth in paragraph (5) of
this subsection but shall not have a burden with regard to the
establishment of a mitigating factor.

(b) The admissibility of evidence offered by the State to estab-
lish any of the aggravating factors shall be governed by the rules
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governing the admission of ewvidence at criminal trials. The
defendant may offer, without regard to the rules governing the
admisston of evidence at criminal trials, reliable evidence relevant
to any of the mitigating factors. ***If the defemdant produces
evidence 1 mitigation which would not be admissible under the
rules governing the admission of evidence at criminal trials, the
State may rebut that evidemce without regard to the rules
governing the admission of evidence at criminal trials.***

*(¢) Evidence admitted at the trial, which s relevant to the
aggravating and mitigating factors set forth in paragraphs (4)
(5) of this subsection, shall be considered without the necessity of
reintroducing that evidence at the sentencing proceeding provided
that the fact finder at the sentencing proceeding was present as
either the fact finder or the judge at the trial *

*L(c)]* *(d)* The State and the defendant shall be permitted to
rebut any evidence presented by the other party at the sentencing
proceeding and to present argument as to the adequacy of the

evidence to establish the existence of any ageravating or mitigating

factor.
*L(d)1* *(e)* Prior to the commencement of the sentencing
proceeding, or at such time as he has knowledge of the existence of

an aggravating factor, the prosecuting attorney shall ¢ive notice
to the defendant of the aggravating factors which he intends to
prove in the proceeding.

*[re)F* *(f)* Evidence offered by the State with regard to the
establishment of a prior homicide conviction pursuant to paragraph
(4) (a) of this subsection may include the *[circumstances sur-
rounding the prior homicide]* *identity and age of the victim, the
manner of death and the relationship, if any, of the victim to the
defendant™.

(3) The jury, or if there is no jury, the court shall return a

special verdict setting forth in writing the existence or non-exist-
ence of each of the aggravating and mitigating factors set forth in
paragraphs (4) and (5) of this subsection. If any aggravating
factor is found to exist, the verdict shall also state whether it [is
or is not outweighed by] outweighs beyond a reasonable doubt
any one or more mitigating factors.

(a) If the jury or the court finds that any aggravating ***[factor
or factors exists and [is not outweighed by] that the factor or]***
***factors ewist and that all of the aggravating*** factors outweigh
beyond a reasonable doubt ***[Lany one or more]*** ***all of the***

mitigating factors, the court shall sentence the defendant to death.

(b) If the jury or the court finds that no aggravating factors

"
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99 exist, or that ***[any]*** ***all of the*** aggravating factors
100 which exist [are outweighed by] do not outweigh ***[any one or
101 more}*™* ***all of the*** mitigating factors, the court shall
101a sentence the defendant pursuant to subscection b.

102 (c) If the jury is unable to reach a unanimous verdiet, the court
103 shall sentence the defendant pursunant tc subsection b.

104  (4) The aggravating factors which may be found by the jury or
105 the court are: ‘

106 (a) ***[The defendant has previously been convicted of
1064 murder}*** ***The defendant has been convicted, at any time, of
1068 another murder. For purposes of this section, a conviction shall
106c be deemed final when sentence is imposed and may be used as an
1060 aggravating factor regardless of whether it is on appeal***

107 (b) In the commission of the murder, the defendant purposely
108 or knowingly created a grave risk of death to another person in
109 addition to the victim;

110 (c) The murder was outrageously or wantonly vile, horrible or
111 inhuman in that it involved torture, depravity of mind, or an
112 aggravated [battery] assault to the vietim;

113 (d) The defendant committed the murder as consideration for
114 the receipt, or in expectation of the receipt of any thing of
115 pecuniary value;

116  (e) The defendant procured the commission of the offense by
117 payment or promise of payment of anything of pecuniary value;
118  (f) The murder was committed for the purpose of escaping
119 detection, apprehension, trial, punishment or confinement for
120 another offense committed by the defendant or another;

121 (g) The offense was committed while the defendant was engaged
122 in the commission of, or an attempt to commit, or flight after
123 committing or attempting to commit *murder,* robbery, sexual
124 assault, arson, burglary or kidnapping; or

125 (h) The defendant murdered a public servant, as defined in
126 2C:27-1, while the victim was engaged in the performance of his
127 official duties, or because of the vietim’s status as a public servant.
128  (5) The mitigating factors which may be found by the jury or
129 the court are:

130  (a) The defendant was under the influence of extreme mental or
131 emotional disturbance insufficient to constitute a defense to prose-
132 cution;

133 (b) The victim solicited, participated in or consented to the
134 conduct which resulted in his death;

135 (c) The age of the defendant at the time of the murder;

136  (d) The defendant’s capacity to appreciate the wrongfulness of
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his conduect or to conform his conduct to the requirements of the
law was significantly impaired as the result of mental disease or
defect or intoxication, but not to a degree sufficient to constitute
a defense to prosecution;

(e) The defendant was under unusual and substantial duress

' insufficient to constitute a defense to prosecution;

(f) The defendant has no significant history of prior eriminal
activity ;

(g) The defendant rendered substantial assistance to the State
in the prosecution of another person for the crimme of murder; or

(h) Any other factor which is relevant to the defendant’s char-
acter or record or to the circumstauces of the offense.

d. The sentencing proceeding set forth in subsection c. of this
section shall not be waived by the prosecuting attorney.

e. Every judgment of conviction which results in a sentence of
death under this section may be appealed, pursuant to the
rules of court, to the Supreme Court**[, which shall also deter-
mine whether the sentence is disproportionate to the penalty im-
posed in similar cases, considering hoth the crime and the

defendant]**. ***Upon the request of the defendant, the Supreme

156a Court shall also determine whether the sentence is disproportion-

1568 ate to the penalty imposed n similar cases, considering both the

156¢ crime and the defendant.***

157
158
159
160
161
162
1

f. Prior to the jury’s semtencing deliberations, the trial court
shall inform the jury of the semtences which may be imposed
pursuant to subsection b. of this section on the defendant if the
defendant is not sentenced to death. The jury shall also be in-
formed that a failure to reach a unanimous verdict shall result in

sentencing by the court pursuant to subsection b.

3, This act shall take effect immediately.
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PRE-FILED FOR INTRODUCTION IN THE 1984 SESSION

By Senator RUSSO

Ax Act concerning the procedures employed in criminal cases
involving capital punishment and amending N. J. S. 2A:78-7
and N. J. S. 2C:11-3.

Bz 17 NvaACTED by the Senate and General Assembly of the State
of New Jersey:

1. N. J. S. 2A:78-7 is amended to read as follows:

2A :78-7. Upon the trial of any actiou in any court of this State,
the parties thereto shall be entitled to peremptory challenges as
follows:

a. In any civil action [not to be tried by a struck jury], each
party, six.

b. [In any civil action to be tried by a struck jury, each party,
three.J Deleted by amendment (P. L. , C. )

¢. Upon an indictment for [treason, murder, kidnapping, mis-
prision of treason, manslaughter, sodomy, rape, arson, burglary,
robbery, forgery, perjury, or subornation of perjury, a defendant,
if tried alone, 20; if two or more defendants are tried together,
10 each; the State, six peremptory challenges for each 10 allowed
to the defendants. This paragraph c. shall not apply to struck or
foreign juries] kidnapping, murder, aggravated manslaughter,
manslaughter, aggravated assault, aggravated sexual assault,
sexual assault, aggravated criminal sexual contact, aggravated
arsom, arson, burglary, robbery, forgery if it constitutes a crime
of the third degree as defined by subsection b. of N. J. S. 20:21-1,
or perjury, the defendant, 20 peremptory challenges if tried alone
and 10 challenges if tried jointly and the State, 12 peremptory

EXPLANATION—Matter enclosed in bold-faced brackets [thusi in- the above bill
is not enacled and is intended to be omitted in the law.

Matter printed in italicg thus is new matter.
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challenges if the defendamt is tried alone uad six peremptory
challenges for each 10 afforded defendants if tried jointly. The
trial court, in its discretion, may, however, increase proportionally
the number of peremptory challenges cvailable to the defemdant
and the State in any case i which the semtencing procedure set
forth in subsection c. of N. J. S. 2C:11-3 might be utilized.

d. Upon any other indictment, defendants, 10 each, the State,
10 peremptory challenges for each 10 challenges allowed to the
defendants. [This paragraph d. shall not apply to struck or -
foreign juries.] When the case is to be tried by a foreign jury,
each defendant, five peremptory challenges, and the State, five
peremptory challenges for each five peremptory challenges
afforded the defendants.

e. [Upon any indictments for which a struck or foreign jury
shall be summoned and returned, defendants, five cach; the State,
five peremptory challenges for each five challenzes allowed to all
defendants.] Deleted by amendment. (P. L. , C. )

2. N. J. S. 2C:11-3 is amended to read as follows:

2C:11-3. Murder. a. Except as provided in section 2C:11-4
criminal homicide constitutes murder when:

(1) The actor purposely causcs death or serious bodily injury
resulting in death; or

(2) The actor knowingly causes death or serious bodily injury
resulting in death; or

(3) It is committed when the actor, acting either alone or with
one or more other persons, is engaged in the commission of, or
an attempt to commit, or flight after committing or attempting to
commit robbery, sexual assault, arson, burglary, kidnapping or
criminal escape, and in the course of such crime or of immediate
flight therefrom, any person causes the death of a person other
than one of the participants; except that in any prosecution under
this subsecction, in which the defendant was not the only partici-
pant in the underlying crime, it is an affirmative defense that the
defendant:

(a) Did not commit the homicidal act or in any way solicit,
request, command, importune, cause or aid the commission
thereof : and

(b) Was not armed with a deadly weapon, or any instrument,
article or substance readily capable of causing death or serious
physical injury and of a sort not ordinarily carried in public places
by law-abiding persons;-and

(¢) Had no reasonable ground to believe that any other par-
ticipant was armed with such a weapon, instrument, article or
substance; and
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(d) Had no reasonable ground to believe that any other partici-
pant intended to engage in conduct likely to result in death or
serious physical injury.

b. Murder is a crime of the first degree bhut a person convicted
of murder may be sentenced, except as provided in subsection c.

of this section, by the court to a term of 30 years, during which the

- person shall not be eligible for parole or to a specific term of years

which shall be between 30 years and life imprisonment of which
the person shall serve 30 years before being eligible for parole.

¢. Any person convicted under subsection a. (1) or (2) who
committed the homicidal act by his own conduct or who as an
aécomplice procured the commission of the offense by payment
or promise of payment, of anything of pecuniary value shall be
sentenced as provided hereafter:

(1) The court shall conduct a separate sentencing proceeding
to determine whether the defendant should he sentenced to death
or pursuant to the provisions of subsection b. of this section.
Where the defendant has been tried by a jury, the proceeding
shall be conducted by the judge who presided at the trial and before
the jury which determined the defendant’s guilt except that, for
good cause, the court may discharge that jury and conduet the
proceeding before a jury empaneled for the purpose of the pro-
ceeding. Where the defendant has entered a plea of guilty or has
been tried without a jury, the proceeding shall be conducted by
the judge who accepted the defendant’s plea or who determined
the defendant’s guilt and before a jury empaneled for the purpose
of the proceeding. On motion of the detendant and with consent
of the prosecuting attorney the court may conduct a proceeding
without a jury. Nothing in this subsection shall be construed to
prevent the participation of an alternate juror in the sentencing
proceeding if one of the jurors who rendered the guilty verdict
becomes ill or is otherwise unable to proceed before or during the
sentencing proceeding.

(2) (a) At the proceeding, the State shall have the burden of

establishing beyond a reasonable doubt the existence of any

-aggravating factors set forth in paragraph (4) of this subsection.

The defendant shall have the burden of producing evidence of the
existence of any mitigating factors set forth in paragraph (5) of
this subsection but shall not have a burden with regard to the
establishment of a mitigating factor. ,

"~ (b) The admissibility of evidence offered by the State to estab-
lish amy of the aggravating factors shall be governed by the rules

. governing “the admission of evidence at. criminal. trials. The.
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defendant may offer, without regard to the rules goverming the
admission of evidence at criminal trials, reliable evidence relevant
to any of the mitigating factors.

(¢) The State and the defendant shall be permitted to rebut any
evidence presented by the other party at the sentencing proceeding
and to present argument as to the adequacy of the evidence to
establish the existence of any aggravating ov mitigating factor.

(d) Prior to the commencement of the sentencing proceeding, or
at such time as he has knowledge of the existence of an aggravat-
ing factor, the prosecuting attorney shall give notice to the
defendant of the aggravating factors which he intends to prove
in the proceeding.

(e) Evidence offered by the State with regard to the establish-
ment of a prior homicide conviction pursuant to paragraph
(4) (a) of this subsection may include the circumstances sur-
rounding the prior homicide.

(3) The jury, or if there is no jury, the court shall return a
special verdiet setting forth in writing the existence or non-exist-
ence of each of the aggravating and mitigating factors set forth in
paragraphs (4) and (5) of this subsection. If any aggravating
factor is found to exist, the verdict shall also state whether it [is
or is not outweighed by] outweighs beyond a reasonable doubt
any one or more mitigating factors.

(a) If the jury or the court finds that any aggravating factor
or factors exists and [is not outweighed by} that the factor or
factors outweigh beyond a reasonable doubt any one or more miti-
gating factors, the court shall sentence the defendant to death.

(b) If the jury or the court finds that no aggravating factors
exist, or that any aggravating factors which cxist [are outweighed
by} do not outweigh any one or more mitigating factors, the court
shall sentence the defendant pursuant to subsection b.

(¢) If the jury is unable to reach a unanimous verdict, the court
shall sentence the defendant pursuant to subsection b.

(4) The aggravating factors which may be found by the jury or
the court are:

{a) The defendant has previously been convieted of murder;

(b) In the commission of the murder, the defendant purposely
or knowingly created a grave risk of death to another person in
addition to the vietim;

(¢) The murder was outrageously or wantonly vile, horrible or
inhuman in that it involved torture, depravity of mind, or an

aggravated [battery] assault to the victim;-

(d) The defendant committed the murder as cansideration for
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the receipt, or in expectation of the reccipt of any thing of
pecuniary value;

(e) The defendant procured the commiission of the offense by
payment or promise of payment of anything of pecuniary value;

(f) The murder was committed for the purpose of escaping
detection, apprehension, trial, punishment or confinement for
another offense committed by the defendant or another;

(g) The offense was committed while the defendant was engaged
in the commission of, or an attempt to commit, or flight after
cominitting or attempting to commit robbery, sexual assault,
arson, burglary or kidnapping; or

(h) The defendant murdered a public servant, as defined in
2C:27-1, while the victim was engaged in the performance of his
official duties, or because of the victim’s status as a public servant.

(5) The mitigating factors which may be found by the jury or
the court are:

(a) The defendant was under the influence of extreme mental or
emotional disturbance insufficient to constitute a defense to prose-
cution;

(b) The vietim solicited, participated in or consented to the
conduct which resulted in his death;

(c) The age of the defendant at the time of the murder;

(d) The defendant’s capacity to appreciate the wrongfulness of
his conduct or to conform his conduct to the requirements of the
law was significantly impaired as the result of mental disease or
defect or intoxication, but not to a degree sufficient to constitute
a defense to prosecution;

(e) The defendant was under unusual and substantial duress
insufficient to constitute a defense to prosecution;

(f) The defendant has no significant history of prior criminal
activity ;

(g) The defendant rendered substantial assistance to the State
in the prosecution of another person for the crime of murder; or

(h) Any other factor which is relevant to the defendant’s char-
acter or record or to the circumstances of the offense.

d. The sentencing proceeding set forth in subsection c. of this
section shall not be waived by the prosecuting attorney.

e. ivery judgment of conviction which results in a sentence of
death under this section may be appealed, pursuant to the
rules of court, to the Supreme Court, which shall also deter-

mine whether the sentence is disproportionate to the penalty im-

155 posed in similar cases, considering both the crime and the

156

defendant.
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f. Prior to the jury’s semtencing deliberations, the trial court

158 shall inform the jury of the semtences which may be imposed

159 pursuant to subsection b. of this section on the defendant if the

160 defendant is mot sentemced to death. The jury shall also be im-

161 formed that a failure to reach a unanimous verdict shall result in

162 sentencing by the court pursuant to subsection b.

3. This act shall take effect immediately.

STATEMENT

This bill is intended to clarify several procedural aspects of the
capital punishment statute. Those clarifications are as follows:

1. Provide, with regard to the juror selection process, that the
trial court may increase the number of peremptory challenges avail-
able to both the State and the defense in capital cases.

2. Clarify that if one of the jurors who vendered the guilty
verdict becomes ill or is unable to proceed in the sentencing phase
of the trial, an alternate juror can participate in the sentencing
proceeding.

3. State that while a defendant has the burden of producing
evidence of the existence of any of the factors wwhich would miti-
gate against the imposition of the death penalty, the defendant
has no burden with regard to establishment of those mitigating
factors.

4. Provide that the Rules of lividence are applicable to evidence
offered by the State in establishing the aggravating factors required
for the imposition of a death sentence but that all reliable evidence
relevant to the establishment of mitigating factors may be in-
troduced.

5. Clarify that the aggravating factors must outweigh any
mitigating factors in order for a death sentence to be imposed.

6. Require that jurors be informed prior to their deliberations
of the sentencing alternatives to the death penalty and of the
sentencing consequences of their failure to reach a unanimous

5750(/%?)

verdict.



- SENATE JUDICIARY COMMITTEE
STATEMENT TO

SENATE, No. 950
STATE OF NEW JERSEY

DATED: MARCH 1, 1984

This bill i1s intended to clarify several procedural aspects of the
capital punishment statute. Many of the bill’s provisions resulted from
suggestions received ‘at the public hearing lield by the committee during
the last session with those who participated in the first two cases tried
under the new capital punishment statute.

A summary of the bill’s provisions is as follows:

1. Provide, with regard to the juror selection process, that the trial
court may, in its discretion, increase the number of peremptory chal-

‘lenges available to both the State and the defense in capital cases.

2. Clarify that if one of the jurors who rendered the guilty verdiet
becomes ill or is unable to proceed in the sentencing phase of the trial,
an alternate juror can participate in the sentencing proceeding.

3. State that while a defendant has the burden of producing evidence
of the existence of any of the factors which would mitigate against the
imposition of the death penalty, the defendant would have no burden
with regard to establishment of those mitigating factors.

4. Provide that the Rules of Evidence would be applicable to evidence
offered by the State in establishing the aggravating factors required
for the imposition of a death sentence but that all reliable evidence
relevant to the establishment of mitigating factors may be introduced.

5. Clarify that the aggravating factors must outweigh any mitigating
factors beyond a reasonable doubt in order for a death sentence to be
imposed.

The folowing amendments to the bill were adopted :

1. The fact that a defendant has been previously convicted of murder
is one of the aggravating factors to be considered during the sentencing
proceeding. Presently, the prosecution may only introduce that fact
that the defendant had been convicted of murder. As originally drafted,
Senate Bill No. 950 would have permitted all the circumstances sur-
rounding the prior homicide to be introduced into evidence. In order
to avoid turning the sentencing proceeding into a second trial of the
previous case and at the same time to provide the jury with some
information about the prior conviction, the amendments would modify
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that provision to permit the identity and:age of the wietim, the manner
of death and the relationship of the vietim to the defendant, if any, to
be introduced into evidence during the sentencing proceeding.

2. The amendments woud add language providing that if evidence
introduced during the guilt phase of the proceeding relates to either an
aggravating or mitigating factor, that evidence need not be reintrodnced
during the sentencing proceeding unless the trier of fact was not present
during the guilt phase.

3. Presently, a murder committed while committing or'attemp’cing
to commit another erime such as robbery or sexual assault is an aggra-
vating factor. This bill would include murder itself among those
offenses so that a murder committed during the commission of another
murdéf would be an aggravating circumstance.

4‘. The amendments also change the word “may” to “shall” in the
portion of the statute dealing with those convicted of murder and not
sentenced to death. This is to clarify that the sentencing court may not
impose the sentence ordinarily proscribed for crimes of the first degree
but must impose the sentence specifically provided in the murder

statute.
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PRE-FILED FOR INTRODUCTION IN THE 1984 SESSION

By Senator RUSSO

Ax Acr concerning the procedures employed in criminal cases
involving capital punishment and amending N. J. S. 2A:78-7
and N. J. S. 2C:11-3.

BE 1T ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. N. J. S. 2A:78-7 is amended to read as follows:

2A:78-7. Upon the trial of any action in any court of this State,
the parties thereto shall be entitled to peremptory challenges as
follows:

a. In any civil action [not to be tried by a struck jury], each
party, six.

b. [In any civil action to be tried by a struck jury, each party,
three.J Deleted by amendment (P. L. , C. )

c. Upon an indictment for [treason, murder, kidnapping, mis-
prision of treason, manslaughter, sodomy, rape, arson, burglary,
robbery, forgery, perjury, or subornation of perjury, a defendant,
if tried alone, 20; if two or more defendants are tried together,
10 each; the State, six peremptory challenges for each 10 allowed
to the defendants. This paragraph c. shall not apply to struck or
foreign juries] kidnapping, murder, aggravated manslaughter,
manslaughter, aggravated assault, aggravated sexual assault,
sexual assault, aggravated criminal sexual comtact, aggravated
arsom, arson, burglary, robbery, forgery if it constilutes a crime
of the third degree as defined by subsection b. of N. J. 8. 2C:21-1,
or perjury, the defendant, 20 peremptory challenges if tried alone
and 10 challenges if tried jointly and the State, 12 peremptory

EXPLANATION—Matter enclosed in bold-faced brackets [thusl in the above bill
is not enacted and is intended to be omitted in the law,

Matter printed in italics thus is new matter.
Matter enclosed in asterisks or stars has been adopted as follows:
*__Senate committee amendments adopted March 1, 1984.
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challenges if the defendami is tried alone and siz peremptory
challenges for each 10 afforded defendants if tried jointly. The
trial court, in its discretion, may, however, increase proportionally
the number of peremptory challenges available to the defendant
and the State in any case in which the sentencing procedure set
forth in subsection c. of N. J. S. 2C:11-3 might be utilized.

d. Upon any other indictment, defendants, 10 each, the State,
10 peremptory challenges for each 10 challenges allowed to the
defendants. [This paragraph d. shall not apply to struck or
foreign juries.] When the case is to be tried by a foreign jury,
each defendant, five peremptory challenges, and the State, five
peremptory challenges for each - five peremptory challenges
afforded the defendants.

e. [Upon any indictments for which a struck or foreign jury
shall be summoned and returned, defendants, five each; the State,
five peremptory challenges for each five challenges allowed to all
defendants.] Deleted by amendment. (P. L. , C )

2. N. J. 8. 2C:11-3 is amended to read as follows:

9C:11-3. Murder. a. Except as provided in section 2C:114
criminal homicide constitutes murder when:

(1) The actor purposely causes death or serious bodily injury
resulting in death; or

(2) The actor knowingly causes death or serious bodily injury
resulting in death; or

(3) It is committed when the actor, acting either alone or with

one or more other persons, is engaged in the commission of, or

" an attempt to commit, or flight after committing or attempting to

commit robbery, sexual assault, arson, burglary, kidnapping or
criminal escape, and in the course of such erime or of immediate
flight therefrom, any person causes the death of a person other
than one of the participants; except that in any prosecution under
this subsection, in which the defendant was not the only partici-
pant in the underlying crime, it is an affirmative defense that the
defendant:

(a) Did not commit the homicidal act or in any way solicit,
request, command, importune, cause or aid the commission
thereof ; and

(b) Was not armed with a deadly weapon, or any instrument,
article or substance readily capable of causing death or serious
physical injury and of a sort not ordinarily carried in public places
by law-abiding persons; and

(¢) Had no reasonable ground to believe that any other par-

ticipant was armed with such a weapon, instrument, article or

substance ; and
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(d) Had no reasonable ground to betieve that any other partiei-
pant intended to engage in condnct likely to result in death or
serious physical injury.

b. Murder is a crime of the first degrec but a person convicted
of murder *[may]* *shall* be sentenced, except as provided in sub-
section c. of this section, by the court to a term of 30 years, during
which the person shall not be eligible for parole or to a specific
term of years which shall be between 30 years and life imprison-
ment of which the person shall serve 30 years before being eligible
for parole.

¢. Any person convicted under subsection a. (1) or (2) who
committed the homicidal act by his own conduct or who as an
accomplice procured the commission of the offense by payment
or promise of payment, of anything of pecuniary value shall be
sentenced as provided hereafter:

(1) The court shall conduct a separate sentencing proceeding
to determine whether the defendant should be sentenced to death
or pursuant to the provisions of subscction b. of this section.

Where the defendant has been tried by a jury, the proceeding

shall be conducted by the judge who presided at the trial and before

the jury which determined the defendant’s guilt except that, for
good cause, the court may discharge that jury and conduct the
proceeding before a jury empaneled for the purpose of the pro-
ceeding. Where the defendant has entered a plea of guilty or has
been tried without a jury, the proceeding shall be conducted by
the judge who accepted the defendant’s plea or who determined
the defendant’s guilt and before a jury empaneled for the purpose
of the proceeding. On motion of the defendant and with consent
of the prosecuting attorney the court may conduect a proceeding
without a jury. Nothing in this subsection shall be construed to
prevent the participation of an alternate juror in the sentencing
proceeding if one of the jurors who rendered the guilty verdict
becomes ill or is otherwise unable to proceed before or during the
sentencing proceeding.

(2) (a) At the proceeding, the State shall have the burden of
establishing beyond a reasonable doubt the cxistence of any
aggravating factors set forth in paragraph (4) of this subsection.
The defendant shall have the burden of producing evidence of the
existence of any mitigating factors set forth in paragraph (5) of
this subsection but shall not have a burden with regard to the
establishment of a mitigating factor.

(b) The admissibility of evidence offered by tie State to estab-
lish any of the aggravating factors shall be governed by the rules
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governing the admission of evidence at criminal trials. The
defendant may offer, without regard to the rules governing the
admission of evidence at criminal tricls, reliable evidence relevant
to any of the mitigating factors.

*(¢) Evidence admitted at the tricl, which is relevant to the
aggravating and wmitigating factors set forth in paragraphs (4)
(5) of this subsection, shall be considered without the necessity of
rewiroducing that evidence at the sentencing procecding provided
that the fact finder at the sentencing proceeding was present as
cither the fact finder or the judge at the trial.*

*T(c)Y* *(d)* The State and the defendant <hall be permitted to
rebut any evidence presented by the other party at the sentencing
proceeding and to present argument as to the adequacy of the
evidence to establish the existence of any ageravating or mitigating
factor.

*E(d)J* *(e)* Prior to the commencement of the sentencing
proceeding, or at such time as he has knowledge of the existence of
an aggravating factor, the prosecuting attorney shall give notice
to the defendant of the aggravating factors which he intends to
prove in the proceeding.

“Ll(e)T* *(f)* Evidence offered by the State with regard to the
establishment of a prior homicide conviction pursuant to paragraph
(4) (a) of this subsection may include the *Fcircumstances sur-
rounding the prior homicide]* *identity and age of the victim, the
manner of death and the relationship, if any, of the victim to the
defendant*®.

(3) The jury, or if there is no jury, the court shall return a
special verdict setting forth in writing the existence or non-exist-
ence of each of the aggravating and mitigating factors set forth in
paragraphs (4) and (5) of this subsection. If any aggravating
factor 1s found to exist, the verdict shall also state whether it [is
or is not outweighed byl outweighs beyond a reasonable doubt
any one or more mitigating factors.

(a) If the jury or the court finds that any aggravating factor
or factors exists and [is not outweighed byl that the factor or
factors outweigh beyond a reasonable doubt any one or more miti-
gating factors, the court shall sentence the defendant to death.

(b) I the jury or the court finds that no aggravating factors
exist, or that any aggravating factors which exist [are outweighed
by] do not outweigh any one or more mitigating factors, the court
shall sentence the defendant pursuant to subsection b.

(c) If the jury is unable to reach a unanimous verdict, the court
shall sentence the defendant pursuant to subsection b.

(4) The aggravating factors which may be found by the jury or

the conrt are:
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(a) The defendant has previously been convieted of murdér;

(b) In the commission of the murder, the defendant purposely
or knowingly created a grave risk of death to another person in
addition to the vietim;

(¢) The murder was outrageously or wantonly vile, horrible or
inhuman in that it involved torture, depravity of mind, or an
aggravated [battery] assault to the victim;

(d) The defendant committed the murder as consideration for
the receipt, or in expectation of the reccipt of any thing of
pecuniary value;

(e) The defendant procured the commission of the offense by
payment or promise of payment of anything of pecuniary value;

(f) The murder was committed for the purpose of escaping
detection, apprehension, trial, punishment or confinement for
another offense committed by the defendant or another;

(g) The offense was committed while the defendant was engaged
in the commission of, or an attempt to commit, or flight after
committing or attempting to commit “wmurder,” robbery, sexual
assault, arson, burglary or kidnapping; or

(h) The defendant murdered a public servant, as defined in
2(3:27-1, while the victim was engaged in the performance of his
official duties, or because of the vietim’s status as a publie servant.

(5) The mitigating factors which may be found by the jury or
the court are:

(a) The defendant was under the influence of extreme mental or
emotional disturbance insufficient to constitute a defense to prose-
cution;

(b) The victim solicited, participated in or consented to the
conduet which resulted in his death;

(¢) The age of the defendant at the time of the murder;

(d) The defendant’s capacity to appreciate the wrongfulness of
his eonduct or to conform his conduct to the requirements of the
law was significantly impaired as the result of mental disease or
defect or intoxication, but not to a degree sufficient to constitute
a defense to prosecution;

(e) The defendant was under unusual and substantial duress
insufficient to constitute a defense to prosecution;

(f) The defendant has no significant history of prior criminal
activity;

(g) The defendant rendered substantial assistance to the State
in the prosecution of another person for the crime of murder; or

(h) Any other factor which is relevant to the defendant’s char-

148 acter or record or to the circumstances of the offense.



6

149 - d. TFhe sentencing proceeding set forth in subsection c. of this
150 section shall not be waived by the prosecuting attorney.

1561 e. Every judgment of conviction which results in a sentence of
152 death under this section may be appealed, pursuant to the
1563 rules of court, to the Supreme Court, which shall also deter-
154 mine whether the sentence is disproportionate to the penalty im-
155 posed in similar cases, considering both the ecrime and the
156 defendant.

157 f. Prior to the jury’s semtencing deliberations, the trial court
158 shall inform the jury of the sentences which may be imposed
159 pursuant to subsection b. of this section on the defendant if the
160 defendant is not semtenced to death. The jury shall also be in-

161 formed that a failure to reach a umanimous verdict shall result in

162 .sentencing by the court pursuant to subsection b.
1 3. This act shall take effect immediately.
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On line 153 omit ", which shall also deter-"

Lines 154~155 omit in entirety

On line 156 omit "defendant" .

STATEMENT
This amendment would eliminate the present
requirement that the New Jexsey Supreme Court
conduct a proportionality review in each case

in which a death sentence is imposed.
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SENATE, No. 950

STATE OF NEW JERSEY

PRE-FILED FOR INTRODIICTION IN THE 1984 SESSION

By Senator RUSSO

A~ Actr concerning the procedures employed in criminal cases
involving capital punishment and amending N. J. S. 2A:78-7
and N. J. S. 2C:11-3.

1 Br 1t eNAcTED by the Senate and General dssembly of the State
2 of New Jersey:
1 1. N. J. S. 2A:78-7 is amended to read as follows:
2 2A :78-7. Upon the trial of any action in any court of this State,
3 the parties thereto shall be entitled to peremptory challenges as
4 follows:
5} a. In any civil action [not to be tried by a struck jury], each
6 party, six.
7 b. [In any civil action to be tried by a struck jury, each party,
( 8 three.] Deleted by amendment (P. L. , C. )
| 9 c. Upon an indictment for [treason, murder, kidnapping, mis-

10 prision of treason, manslaughter, sodomy, rape, arson, burglary,
11 robbery, forgery, perjury, or subornation of perjury, a defendant,
12 if tried alone, 20; if two or more defendants are tried together,
13 10 each; the State, six peremptory challenges for each 10 allowed
14 to the defendants. This paragraph c. shall not apply to struck or
15 foreign juries] kidnapping, murder, aggravated wmanslaughter,
16 manslaughter, aggravated assault, aggravated sexual assault,
17 sexual assault, aggravated criminal sexual contact, aggravated
18 arsom, arson, burglary, robbery, forgery if it constitutes a crime
19 of the third degree as defined by subsection b. of N.J. 8. 2C:21-1,
20 or perjury, the defendant, 20 peremptory challenges 1f tried alone
91 and 10 challenges if tried jomntly and the State, 12 peremptory

EXPLANATION—Matter enclosed in bold-faced brackets Ethus) in the abeve biil
is not enacted and is intended 10 be omitted in the law.

Matter printed in italics thus is new maiter.
Matter enclosed in asterisks or stars has been adopted as follows:

*__GSenate committee amendments adopted March 1, 1984.
+*__Senate amendment adopted May 14, 1984.
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challenges if the defemdant is tried alome and six peremptory
challenges for each 10 afforded defendants if tried jointly. The
trial court, in its discretion, may, however, increase nroportionally
the number of peremptory challenges avcilable to the defendant
and the State in any case tn which the scntencing procedure set
forth in subsection c. of N. J. S. 2C:11-3 might be utilized.

d. Upon any other indictment, defendants, 10 cach, the State,
10 peremptory challenges for each 10 challenges allowed to the
defendants. [This paragraph d. shall not apply to struck or
foreign juries.] When the case is to be iried by a foreign jury,
each defendant, five peremptory challenges, and the State, five
peremptory challenges for each five peremptory challenges
afforded the defendants.

e. [Upon any indictments for which a struck or foreign jury
shall be summoned and returned, defendants, five each; the State,
five peremptory challenges for each five challenges allowed to all
defendants.] Deleted by amendment. (P. 1. , C. )

2. N. J. S, 2C:11-3 is amended to read as follows:

2C:11-3. Murder. a. Except as provided in section 2C:11-4
criminal homicide constitutes murder when:

(1) The actor purposely causes death or serious bodily injury
resulting in death; or

(2) The actor knowingly causes death or serious bodily injury
resulting in death; or

(3) It is committed when the actor, acting either alone or with
one or more other persons, is engaged in the commission of, or
an attempt to commit, or flight after committing or attempting to
commit robbery, sexunal assault, arson, burglary, kidnapping or
criminal escape, and in the course of such crime or of immediate
flight therefrom, any person causes the death of a person other
than one of the participants; except that in any prosecution under
this subsection, in which the defendant was not the only partici-
pant in the underlying crime, it is an affirmative defense that the
defendant :

(a) Did not commit the homicidal act or in any way solicit,
request, command, importune, cause or aid the commission
thereof: and

(b) Was not armed with a deadly weapon, or any instrument,
article or substance readily capable of causing death or serious
physical injury and of a sort not ordinarily carried in public places
by law-abiding persons; and

(¢) Had no reasonable ground to believe that any other par-

ticipant was armed with such a weapon, instrument, article or

substance; and
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(d) Had no reasonable ground to believe that any other partici-
pant intended to engage in conduct likely to result in death or
serious physical injury.

b. Murder is a crime of the first degree but a person convicted
of murder *[mayJ* *shall* be sentenced, exceyt as provided in sub-
section c. of this section, by the court to a terin of 30 years, during
which the person shall not be eligible for parole or to a specific
term of years which shall be between 30 vears and lite imprison-
ment of which the person shall serve 30 vears before heing eligible
for parole.

c. Any person convicted under subsection a. (1) or (2) who
committed the homicidal act by his own conduct or who as an
accomplice procured the commission of the offense by payment
or promise of payment, of anything of pecuniary value shall be
sentenced as provided hereafter:

(1) The court shall conduct a separate sentencing proceeding
to determine whether the defendant should he sentenced to death
or pursuant to the provisions of subsection b. of this section.
Where the defendant has been tried by a jury, the proceeding
shall be couducted by the judge who presided at the trial and before
the jury which determined the defendant’s guilt except that, for
good cause, the court may discharge that jury and conduct the
proceeding before a jury empaneled for the purpose of the pro-
ceeding. Where the defendant has entered a plea of guilty or has
been tried without a jury, the proceeding shall be conducted by
the judge who accepted the defendant’s plea or who determined
the defendant’s guilt and before a jury empaneled for the purpose
of the proceeding. On motion of the defendant and with consent
of the prosecuting attorney the court may conduct a proceeding
without a jury. Nothing in this subsection shall be construed to
prevent the participation of an alternate juror in the sentencing
proceeding if one of the jurors who rendered the guilty verdict
becomes ill or is otherwise unable to proceed before or during the
sentencing proceeding.

(2) (a) At the proceeding, the State shall have the burden of
establishing beyond a reasonable doubt the existence of any
aggravating factors set forth in paragraph (4) of this subsection.
The defendant shall have the burden of producing evidence of the
existence of any mitigating factors set forth in paragraph (5) of
this subsection but shall not have a burden with regard to the
establishment of a mitigating factor.

(b) The admissibility of evidence offered by the State to estab-
lish any of the aggravating factors shall be governed by the rules
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governng the admission of evidence at criminal trials. The
defendant may offer, without regard to the rules governing the
admassion of evidence at criminal trials, reliable cvidence relevant
to any of the mitigating factors.

*(c) Evidence admitted af the trial, which ts relevant to the
aggravating and mitigating factors set forth in paragraphs (4)
(5) of this subsection, shall be considered without the necessity of
rewntroducing Lhat evidence at the sentencing proceeding provided
that the fucl finder at the semtencing procceding was present as
either the fact finder or the judge at the tricl®

*L(c)X* *(d)* The State and the defendant shall be permitted to
rebut any evidence presented by the other party at the sentencing
proceeding and to present argument as to the adequacy of the
evidence to establish the existence of any acgravating or mitigating
factor.

*L(d)Y* *(e)* Prior to the commencement of the sentencing
proceeding, or at such time as he has knowledge of the existence of
an aggravating factor, the prosecuting attorney shall give notice
to the defendant of the aggravating factors which he intends to
prove in the proceeding.

*[(e)Y* *(f)* Evidence offered by the Stute with regurd o the
establishment of a prior homicide conviction pursuant to paragraph
(4) (a) of this subsection may include the *Lcircumstances sur-
rounding the prior homicide]* *identity and age of the victim, the

manner of death and the relationship, if any, of the victim to the

.defendant®.

(3) The jury, or if there is no jury, the court shall return a
special verdict setting forth in writing the existence or non-exist-
ence of each of the aggravating and mitigating factors set forth in
paragraphs (4) and (5) of this subsection. If any aggravating
factor is found to exist, the verdict shall also state whether it [is
or is not outweighed byl outweighs beyond a reasonable doubt
auy one or more mitigating factors.

(a) If the jury or the court finds that any aggravating factor
or factors exists and [is not outweighed by] that the factor or
factors outweigh beyond a reasonable doubt any one or more miti-
gating factors, the court shall sentence the defendant to death.

(b) If the jury or the court finds that no aggravating factors
exist, or that any aggravating factors whici: exist fare outweighed
byX do not outweigh any one or more mitigating factors, the court
shall sentence the defendant pursuant to subsection b.

(c¢) If the jury is unable to reach a unanimous verdict, the court
shall sentence the defendant pursuant to subsection b.

(4) The aggravating factors which may be found by the jury or
the court are:
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(a) The defendant has previously heeu convieted of murder;

(b) In the commission of the murder, the defendant purposely
or knowingly created a grave risk of death to another person in
addition to the victim;

(¢) The murder was outrageously or wantonly vile, horrible or
inhuman in that it involved tortuve, depravity of mind, or an
aggravated [battery] assault to the vietim;

(d) The defendant committed the murder as consideration for
the receipt, or in expectation of the rcceipt of any thing of
pecuniary value;

(e) The defendant procured the commission of the offense by
payment or promise of payment of anything of pecuniary value;

(f) The murder was committed for the purpose of escaping
detection, apprehension, trial, punishment or confinement for
another offense committed by the defendant or another;

(g) The offense was committed while the defendant was engaged
in the commission of, or an attempt to commit, or flight after
comnmitting or attempting to commit *murder,* robbery, sexual
assault, arson, burglary or kidnapping; or

(h) The defendant murdered a public servant, as defined in
2C:27-1, while the vietim was engaged in the performance of his
official duties, or because of the vietim’s status as a public servant.

(5) The mitigating factors which may be found by the jury or
the court are:

(a) The defendant was under the influence of extreme mental or
emotional disturbance insufficient to constitute a defense to prose-
cution;

(b) The victim solicited, participated in or consented to the
conduet which resulted in his death;

(¢) The age of the defendant at the time of the murder;

(d) The defendant’s capacity to appreciate the wrongfulness of
his conduet or to conform his conduet to tlie requirements of the
law was significantly impaired as the result of mental disease or
defect or intoxication, but not to a degrec sufficient to constitute
a defense to prosecution;

(e) The defendant was under unusual and substantial duress
insufficient to constitute a defense to prosecution;

(f) The defendant has no significant history of prior eriminal
activity;

(g) The defendant rendered substantial assistance to the State
in the prosecution of another person for the crime of murder; or

(h) Any other factor which is relevant to the defendant’s char-

acter or record or to the circumstances of the offense.
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149  d. The sentencing proceeding set forth in subsection c. of this
150 section shall not be waived by the prosecuting attorney.

151 e. Every judgment of conviction which results in a sentence of
152 death under this section may be appealed, pursuant to the
153 rules of court, to the Supreme Court**[, which shall also deter-
154 mine whether the sentence is disproportionate to the penalty im-
155 posed in similar cases, considering hoth the crime and the
156 defendant]**.

157  f. Prior to the jury’s semtencing deliberations, the trial court
158 shall inform the jury of the semtences which may be imposed
159 pursuant to subsection b. of this section on the defendant if the
160 defendant is not sentenced to death. The jury shall also be in-
161 formed that a failure to reach a unanimous verdict shall result in
162 sentencing by the court pursuant to subsection b.

1 3. This act shall take effect immediately.




SENATE JUDICIARY COMMITTEE
STATEMENT TO

SENATE, No. 950

[Secoxnp Orriciar. Cory REPrINT]

STATE OF NEW JERSEY

DATED: NOVEMBER 29, 1984

Senate Bill No. 950 proposes a series of amendments to New Jersey’s
capital punishment statute. In enacting the amendments contained in
this bill, the intent of the Legislature is to effect only prospective
changes. The amendments are not intended to apply retrospectively or
to affect cases now on appeal. The following is a description of the bill’s

provisions:

OriciNaL Provisions:

Senate Bill No. 950 was introduced on January 23, 1984. Many of
Senate Bill No. 950’s original provisions resulted from suggestions
received at a public hearing held by the Senate Judiciary Committee in
May of last year with those who participated as trial judges, prosecutors
or defense counsel in the first two cases tried under the death penalty
law. The original amendments proposed by Senate Bill No. 950 are as
follows:

1. With regard to the juror selection process, the original Senate
Bill No. 950 would permit the judge, in his discretion, to increase the
number of peremptory challenges available to both the State and the
defense in capital cases. Presently, in all eriminal cases, the defense is
limited to 20 peremptory challenges and the State to 12. Because jury
selection is so eritical in a death penalty trial, it was felt that some
discretion with regard to the number of peremptory challenges was
desirable.

9. Current law is unclear about the procedure to be followed if one
of the jurors who participated in the guilt phase of a trial becomes ill
and is unable to proceed with the sentencing phase of the trial. Senate
Bill No. 950 would provide that in this situation one of the alternate
jurors who heard the evidence but did not take part in the verdiet could
participate in the sentencing process. This provision is aimed at avoid-
ing costly and time-consuming retrials.

3. Our statute, which now provides that the State has the burden of
establishing by the standard of beyond a reasonable doubt the existence

of an aggravating factor, is silent with regard to the burden of proof
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that must be met by the deferdant when establishing the existence of a
mitigating factor. Senrate Bill No. 950 would make it clear that while
the defendant must produce evideunce relating to mitigating factors, he
would be required to nieet 1o standard with regard to the establishment
of those mitigating factors. The jury would decide whether the defen-
dant had sufficiently proved the existence of a mitigating factor.

4. Another amendment coutained in the original Senate Bill No. 950
provides that the Rules of Iividence would be strictly applicable to
evidence offered by the prosecution in establishing the aggravating
factors required for the imposition of a death sentence but that all
reliable evidence relevant to the establishment of mitigating factors
may be introduced. Existing law is silent on this issue.

5. Senate Bill No. 950 clarifies that the aggravating factors must out-
weigh any mitigating factors by a standard of beyond a reasonable doubt
before a death sentence can be imposed. Presently, the statute is silent
as to whether a jury must weigh aggravating factors against mitigating
factors by any standard.

6. Senate Bill No. 950 provides that prior to the sentencing jury’s
deliberations, the court shall inform the jury of the sentences which may
be imposed on the defendant if the defendant is not sentenced to death.
The jury is also to be informed that failure to reach a unanimous verdict

will result in the same possible sentences.

ComMmITTEE AMENDMENTS (adopted March 1, 1984) :

As the result of consultation with the Division of Criminal Justice,
the following amendmeuts to Senate Bill No. 950 were adopted by the
committee on March 1, 1984:

1. One of the aggravating factors which a jury may consider is that
the defendant was previously convicted of murder. As originally
drafted, Senate Bill No. 950 would have permitted all of the circum-
stances surrounding the prior homicide to ke introduced into evidence.
In order to avoid turning the sentencing proceeding into a second trial
of the previous casc and at the same time to provide the jury with some
information about the prior conviction, the amendments would limit
the circumstances of the prior homicide that could be introduced into
evidence during the sentencing proceeding to: the identity and age of
the vietim; the manner of death and the relationship of the vietim to
the defendant, if any.

2. The amendments also provide that if evidence introduced during
the guilt phase of the procceding relates to either an aggravating or a
mitigating factor, that evidence need not be reintroduced during the

sentencing proceeding unless the trier of fact was not present during

the guilt phase.
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8. Under the current law, a murder commnitied while committing or
attempting to commit another erime, sucl as robbery or sexual assault,
1s an aggravating factor. As amended, Senate Bill No. 950 would in-
clude murder itself amony those offenses, so that a murder cormumitted
during the commission of another mmurder would be an aggravating
circumstance.

4. The last of the March 1 amendments to Senate Bill No. 950 clarifies
that a person convieted of murder but not sentenced to death may not
receive the sentence ordinarily preseribed for crimes of the first degree

but must receive the sentence specifically provided in the murder statute.

CommriTTEE AMENDMENTS (adopted November 29, 1984) :

1. Presently, under New Jersey’s capital punishment statute, our
Supreme Court is required to review each case in which the death
penalty is imposed in order to determine whether the sentence is dis-
proportionate to the penalty imposed in similar cases, considering both
the erime and the defendant. When the original death penalty statute
was passed, it was thought that the United States Supreme Court would
not uphold a capital punishment law that did not contain such a “pro-
portionality review.” In Pulley v. Harris, decided on January 23, 1984,
the Supreme Court ruled, coutrary to expectation, that proportionality
review is not a constitutionally required element of a death penalty
statute. A floor amendment to Senate Bill No. 950 eliminating “propor-
tionality review” was adopted on May 14, 1984. The committee amend-
ments would add language indicating that “proportionality review” is
available upon the request of the defendant.

2. In two recent decisions, State v. Bey and State v. Biegenwald,
both ‘decided on June 26 of this year, the New Jersey Supreme Court
ruled that a defendant found guilty of murder cannot, pending the
conclusion of direct appeal proceedings challenging the guilty verdiet,
be considered as “having been convicted” for senteneing purposes under
the capital punishment statute.

Prosecutors are concerned about this ruling because they feel that it
will hamper the prosecution of so-called “serial murders”, individuals
who kill vietims randomly in a series of unrelated crimes. When dis-
covered, these murderers usually undergo a separate trial on each
murder charge. Often a trial will begin while a prior conviction is still
in the appeal process. Prosecutors are concerned that if prior convie-
tions on appeal cannot be introduced, in effect the death penalty will
not be able to be used against the type of murderer for which capital
punishment was intended. The committee amendments would permit the
introduction of prior murder convictions while on appeal during the

sentencing phase of a death penalty trial. It should be noted with regard
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to this amendment that the majority of states with capital punishment
statutes do permit convictions on appeal to be introduced as prior
convictions.

3. The committee amendments would provide that while the Rules of
Evidence would be strictly applicable to evidence offered by the prosecu-
tion in establishing aggravating factors, the prosecution would not be
bound by the Rules in Evidence in rebutting evidence introduced by the
defense with regard to mitigating factors.

4. The committee amendments also clarify that during the jury
deliberations, all aggravating factors found by the jury are to be
weighed against all mitigating factors found by the jury. As presently

worded, the statute could be read to suggest that each aggravating

factor is to be weighed separately against the mitigating factors.




ASSEMBLY JUDICIARY COMMITTEE
STATEMENT TO

SENATE, No. 950
STATE OF NEW JERSEY

DATED: FEBRUARY 4, 1985

Senate Bill No. 950 proposes a series of amendments to New Jersey’s
capital punishment statute. In enacting the amendments contained in
this bill, the intent of the Legislature is to effect only prospective
changes. The amendments are not intended to apply retrospectively ov
to affect cases now on appeal. The following is a deseription of the bill’s

provisions:

ORIGINAL PRoOVISIONS:

Senate Bill No. 950 was introduced on January 23, 1984. Many of
Senate Bill No. 950’s original provisions resulted from suggestions
received at a public hearing held by the Senate Judiciary Committee in
May of last year with those who participated as trial judges, prosecutors
or defense counsel in the first two cases tried under the death penalty
law. The original amendments proposed by Senate Bill No. 950 are as
follows:

1. With regard to the juror selection process, the original Senate
Bill No. 950 would permit the judge, in his discretion, to inerease the
number of peremptory challenges available to both the State and the
defense in capital cases. Presently, in all ecriminal cases, the defense is
limited to 20 peremptory challenges and the State to 12. Because jury
selection is so critical in a death penalty trial, it was felt that some
discretion with regard to the number of peremptory challenges was
desirable.

2. Current law is unclear about the procedure to be followed if one
of the jurors who participated in the guilt phase of a trial becomes ill
and is unable to proceed with the sentencing phase of the trial. Senate
Bill No. 950 would provide that in this situation one of the alternate
jurors who heard the evidence but did not take part in the verdict could
participate in the sentencing process. This provision is aimed at avoid-
ing costly and time-consuming retrials.

3. Our statute, which now provides that the State has the burden of
establishing by the standard of beyond a reasonable doubt the existence

of an aggravating factor, is silent with regard to the burden of proof
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that must be met by the defendant when establishing the existence of a
mitigating factor. Senate Bill No. 950 would make it clear that while
the defendant must produce evidence relating to mitigating factors, he
would be required to meet no standard with regard to the establishment
of those mitigating factors. The jury would decide whether the defen-
dant had sufficiently proved the existence of a mitigating factor.

4. Another amendment contained in the original Senate Bill No. 950
provides that the Rules of Ifvidence would be strictly applicable to
evidence offered by the prosecution in establishing the aggravating
factors required for the imposition of a death sentence but that all
reliable evidence relevant to the establishment of mitigating factors
may be introduced. Existing law is silent on this issue.

5. Senate Bill No. 950 clarifies that the aggravating factors must out-
weigh any mitigating factors by a standard of beyond a reasonable doubt
before a death sentence can be imposed. Presently, the statute is silent
as to whether a jury must weigh aggravating factors against mitigating
factors by any standard.

6. Senate Bill No. 950 provides that prior to the sentencing jury’s
deliberations, the court shall inform the jury of the sentences which may
be imposed on the defendant if the defendant is not sentenced to death.
The jury is also to be informed that failure to reach a unanimous verdict
will result in the same possible sentences.

Senate Judiciary Committee amendments (adopted March 1, 1984):

As the result of consultation with the Division of Criminal Justice,
the following amendments to Senate Bill No. 950 were adopted by the
Senate committee on March 1, 1984 :

1. One of the aggravating factors which a jury may consider is that
the defendant was previously convicted of murder. As originally
drafted, Senate Bill No. 950 would have permitted all of the circum-
stances surrounding the prior homicide to be introduced into evidence.
In order to avoid turning the sentencing proceeding into a-second trial
of the previous case and at the same time to provide the jury with some
information about the prior conviction, the amendments would limit
the circumstances of the prior homicide that could be introdueed into
evidence during the sentencing proceeding to: the identity and age of
the vietim; the manner of death and the relationship of the vietim to

the defendant, if any.
2. The amendments also provide that if evidence introduced during

the guilt phase of the proceeding relates to either an aggravating or a
mitigating factor, that evidence need not be reintroduced during the
sentencing proceeding unless the trier of fact was not present during

the guilt phase.
3. Under the current law, a murder committed while committing or
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attempting to commit another erime, such as robbery or sexual assault,
is an aggravating factor. As amended, Senate Bill No. 950 would in-
clude murder itself among those offenses, so that a murder committed
during the commission of another murder would be an aggravating
circumstance.

4, Thelast of the March 1 amendments to Senate Bill No. 950 clarifies
that a person convicted of murder but not sentenced to death may not
receive the sentence ordinarily preseribed for crimes of the first degree
but must receive the sentence specifically provided in the murder statute.

Senate Judiciary Committee amendments (adopted November 29,
1984) .

1. Presently, under New Jersey’s capital punishment statute, our
Supreme Court is required to review each case in which the death
penalty is imposed in order to determine whether the sentence is dis-
proportionate to the penalty imposed in similar cases, considering both
the crime and the defendant. When the original death penalty statute
was passed, it was thought that the United States Supreme Court would
not uphold a capital punishment law that did not contain such a “pro-
portionality review.” In Pulley v. Harris, decided on January 23, 1984,
the Supreme Court ruled, contrary to expectation, that propertionality
review is not a constitutionally required element of a death penalty
statute. A floor amendment to Senate Bill No. 950 eliminating “proper-
tionality review” was adopted on May 14, 1984. The committee amend-
ments would add language indicating that “proportionality review” is
available upon the request of the defendant.

2. In two recent decisions, State v. Bey and State v. Biegenwald,
both decided on June 26 of this year, the New Jersey Supreme Court
ruled that a defendant found guilty of murder cannot, pending the
conclusion of direct appeal proceedings challenging the guilty verdiet,
be considered as “having been convieted” for sentencing purposes under
the capital punishment statute.

Prosecutors are concerned about this ruling because they feel that it
will hamper the prosecution of so-called “serial murders,” individuals
who kill victims randomly in a series of unrelated crimes. When dis-
covered, these murderers usually undergo a separate trial on each
murder charge. Often a trial will begin while a prior conviction is still
in the appeal process. Prosecutors are concerned that if prior convie-
tions on appeal cannot be introduced, in effect the death penalty will
not be able to be used against the type of murderer for which capital
punishment was intended. The Senate committee amendments would
permit the introduction of prior murder convictions while on appeal
during the sentencing phase of a death penalty trial. It should be noted

with regard to this amendment that the majority of states with capital
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punishment statutes do permit convictions on appeal to be introduced as
prior convictions.

3. The Senate committee amendments would provide that while the
Rules of Evidence would be strictly applicable to evidence offered by
the prosecution in establishing aggravating factors, the prosecution
would not be bound by the Rules of Evidence in rebutting evidence in-
troduced by the defense with regard to mitigating factors.

4. The Senate committee amendments also clarify that during the
jury deliberations, all aggravating factors found by the jury are to be
weighed against all mitigating factors found by the jury. As presently
worded, the statute could be read to suggest that each aggravating
factor is to be weighed separately against the mitigating factors.

In discussing the situation of a serial murder where there is more
than one capital punishment trial, the Assembly Judiciary Committee,
in reviewing this bill as amended in the Senate, clearly understands
that in the event that there would be a presentation of evidence in a
second trial in the penalty phase, in which a prior adjudication of mur-
der was submitted by the prosecutor as an aggravating factor, and the
death penalty imposed, that in the event the verdict in the first trial
for which a murder conviction was opposed was reversed and a new
trial granted other than on penalty, that a new trial as to penalty
would obviously be applied for and granted by the court as to the sen-
tencing phase of the second trial.

Also, there is an assumption that there would be an application by

the defendant for a new trial on the verdict portion.
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AN Act concerning the procedures employed in criminal cases

involving capital punishment and amending N. J. S. 2A:78-7

and N. J. 8. 2C:11-3.

B 11 ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. N. J. S. 2A:78-7 is amended to read as follows:

2A :78-7. Upon the trial of any action in any court of this State,
the parties thereto shall be entitled to peremptory challenges as

follows:
a. In any civil action [not to be tried by a struck jury], each

party, six.
b. [In any civil action to be tried by a struck jury, each party,
three.] Deleted by amendment (P. L. , C. )

¢. Upon an indictment for [treason, murder, kidnapping, mis-
prision of treason, manslaughter, sodomy, rape, arson, burglary,
robbery, forgery, perjury, or subornation of perjury, a defendant,
if tried alone, 20; if two or more defendants are tried together,
10 each; the State, six peremptory challenges for each 10 allowed
to the defendants. This paragraph c. shall not apply to struck or
foreign juries] kidnapping, murder, aggravated manslaughter,
manslaughter, aggravated assault, aggravated sezxual assault,
sexual assault, aggravated criminal sexual contact, aggravated
arson, arsom, burglary, robbery, forgery if it constitutes a crime
of the third degree as defined by subsection b. of N. J. S. 2C:21-1,
or perjury, the defendant, 20 peremptory challenges if tried alone

and 10 challenges if tried jointly and the State, 12 peremptory

EXPLANATION—Matter enclosed in bold-faced brackets L[thusl in the above bill
is not enacted and is intended to be omitted in the law. )

Matter printed in italies thus is new matter.
Matter enclosed in asterisks or stars has been adopted as follows:
*__Senate committee amendments adopted March 1, 1984.
**_Senate amendment adopted May 14, 1984.
»**__Senate committee amendments adopted November 29, 1984.
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challenges if the defendant is tried alone and six peremptory
challenges for each 10 afforded defendants if tried jointly. The
trial court, in its discretion, may, howerer, incrcase proportionally
the number of peremptory challenges available to the defendant
and the State wn any case wn which the scntencing procedure set
forth in subsection c. of N. J. S. 2C:11-3 might be utilized.

d. Upon any other indictment, defendants, 10 cach, the State,
10 peremptory challenges for each 10 challenges allowed to the
defendants. [This paragraph d. shall not apply to struck or
foreign juries.] When the case is to be tried by a foreign jury,
each defendant, five peremptory challenges, und the State, five
peremptory challenges for each five peremptory challenges
afforded the defendants.

e. [Upon any indictments for which a struck or foreign jury
shall be summoned and returned, defendants, five each; the State,
five peremptory challenges for each five challenzes allowed to all
defendants.] Deleted by amendment. (P. T.. , C. )

2. N. J. S. 2C:11-3 is amended to rcad as follows:

2C:11-3. Murder. a. Except as provided in section 2C:11-4
criminal homicide constitutes murder when:

(1) The actor purposely causes death or serious bodily injury
resulting in death; or

(2) The actor knowingly causes death or serious bodily injury
resulting in death; or

(3) It is committed when the actor, acting either alone or with
one or more other persons, is engaged in the commission of, or
an attempt to commit, or flight after committing or attempting to
commit robbery, sexual assault, arson, burglary, kidnapping or
criminal escape, and in the course of such crime or of immediate
flight therefrom, any person causes the death of a person other
than one of the participants; except that in any prosecution under
this subsection, in which the defendant was not the only partici-
pant in the underlying crime, it is an affirmative defense that the
defendant:

(a) Did not commit the homicidal act or in any way solicit,
request, command, importune, cause or aid the commission
thereof; and

(b) Was not armed with a deadly weapon, or any instrument,
article or substance readily capable of causing death or serious
physical injury and of a sort not ordinarily carried in public places
by law-abiding persons; and

(c) Had no reasonable ground to believe that any other par-
ticipant was armed with such a weapon, instrument, article or

substance; and
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(d) Had no reasonable ground to believe that any other partiei-
pant intended to engage in conduct likely to result in death or
serious physical injury.

b. Murder is a crime of the first degree but a person convicted
of murder *[may]* *shall* be sentenced, except as provided in sub-
section c. of this section, by the court to a term of 30 vears, during
which the person shall not be eligible for parole or to a specific
term of years which shall be between 30 vears and life imprison-
ment of which the person shall serve 30 vears before being eligible
for parole.

c. Any person convicted under subsection a. (1) or (2) who
committed the homicidal act by his own conduct or who as an
accomplice procured the commission of the offense by payment
or promise of payment, of anything of pecuniary value shall be
sentenced as provided hereafter:

(1) The court shall conduct a separate sentencing proceeding
to determine whether the defendant should be sentenced to death
or pursuant to the provisions of subsection b. of this section.
Where the defendant has been tried by a jury, the proceeding
shall be conducted by the judge who presided at the trial and before
the jury which determined the defendant’s guilt except that, for
good cause, the court may discharge that jury and conduct the
proceeding before a jury empaneled for the purpose of the pro-
ceeding. Where the defendant has entered a plea of guilty or has
been tried without a jury, the proceeding shall be conducted by
the judge who accepted the defendant’s plea or who determined
the defendant’s guilt and before a jury empaneled for the purpose
of the proceeding. On motion of the defendant and with consent
of the prosecuting attorney the court may conduct a proceeding
without a jury. Nothing in this subsection shall be construed to
prevent the participation of an alternate juror in the sentencing
proceeding if one of the jurors who rendered the guilty verdict
becomes ill or is otherwise unable to proceed before or during the
sentencing proceeding.

(2) (a) At the proceeding, the State shall have the burden of
establishing beyond a reasonable doubt the existence of any
aggravating factors set forth in paragraph (4) of this subsection.
The defendant shall have the burden of producing evidence of the
existence of any mitigating factors set forth in paragraph (5) of
this subsection but shall not have a burden with regard to the
establishment of a mitigating factor.

(b) The admissibility of evidence offered by the State to estab-

lish any of the aggravating factors shall be governed by the rules
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governing the admission of evidemce at criminal trials. The
defendant may offer, without regard to the rules governing the
admission of evidence at criminal trials, reliable evidence relevant
to any of the mitigating factors. ***If the defendant produces
evidence im mitigation which would not be admassible under the
rules governing the admission of evidence at criminal trials, the
State may rebut that evidence without regard to the rules
governing the admission of evidence at crimanal trials.***

*(¢) Evidence admitted at the trial, which is relevant to the
agaravating and wmitigating factors set forth in paragraphs (4)
(5) of this subsection, shall be considered without the necessity of
reintroducing that evidence at the sentencing proceeding provided
that the fact finder at the sentencing proceeding was present as
either the fact finder or the judge at the trinl *

*L(c)Y* *(d)* The State and the defendant shall be permitted to
rebut any evidence presented by the other party at the sentencing
proceeding and to present argument as to the adequacy of the
evidence to establish the existence of any ageravating or mitigating
factor.

*L(d)Y* *(e)* Prior to the commencement of the sentencing
proceeding, or at such time as he has knowledge of the existence of
an ageravating factor, the prosecuting attorney shall give notice
to the defendant of the aggravating factors which he intends to
prove in the proceeding.

*Tle)A* *(f)* Evidence offered by the State with regard to the
establishment of a prior homicide conviction pursuant to paragraph
(4) (a) of this subsection may wnclude the *Jcircumstances sur-
rounding the prior homicide}* *identity and age of the victim, the
manner of death and the relationship, if any, of the victim to the
defendant®.

(3) The jury, or if there is no jury, the court shall return a
special verdict setting forth in writing the existence or non-exist-
ence of each of the aggravating and mitigating factors set forth in
paragraphs (4) and (5) of this subsection. If any aggravating
factor is found to exist, the verdict shall also state whether it [is
or is not outweighed by] outweighs beyond a reasonable doubt
any one or more mitigating factors.

(a) If the jury or the court finds that any aggravating ***[factor
or factors exists and [is not outweighed by] that the factor or]***
***factors exist and that all of the aggravating*** factors outweigh
beyond a reasonable doubt ***[any one or more]*** ***all of the***
mitigating factors, the court shall sentence the defendant to death.

(b) If the jury or the court finds that no aggravating factors
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99 exist, or that ***[any]*** ***all of the*** aggravating factors
100 which exist [are outweighed by] do not outweigh ***[any one or
101 more}*** ***all of the*** mitigating factors, the court shall
101a sentence the defendant pursuant to subsection b.

102 (c¢) If the jury is unable to reach a unanimous verdict, the court
103 shall sentence the defendant pursuant to subsection b.

104 (4) The aggravating factors which may be found by the jury or
105 the court are:

106 (a) ***[The defendant has previously been convicted of
1064 murder}*** ***The defendant has been convicted, at any time, of
1068 another murder. For purposes of this section, a conviction shall
106¢c be deemed final when sentence 1s imposed and may be used as an
106D aggravating factor regardless of whether it is on appeal™**;

107 (b) In the commission of the murder, the defendant purposely
108 or knowingly created a grave risk of death to another person in
109 addition to the victim;

110  (c¢) The murder was outrageously or wantonly vile, horrible or
111 inhuman in that it involved torture, depravity of mind, or an
112 aggravated [battery] assault to the victim;

113  (d) The defendant committed the murder as consideration for
114 the receipt, or in expectation of the receipt of any thing of
115 pecuniary value;

116  (e) The defendant procured the commission of the offense by
117 payment or promise of payment of anything of pecuniary value;
118 (f) The murder was committed for the purpose of escaping
119 detection, apprehension, trial, punishment or confinement for
120 another offense committed by the defendant or another;

121  (g) The offense was committed while the defendant was engaged
122 in the commission of, or an attempt to commit, or flight after
123 committing or attempting to commit *murder,* robbery, sexual
124 assault, arson, burglary or kidnapping; or

125 (h) The defendant murdered a public servant, as defined in
126 2C:27-1, while the victim was engaged in the performance of his
127 official duties, or because of the victim’s status as a public servant.
128  (5) The mitigating factors which may be found by the jury or
129 the court are:

130  (a) The defendant was under the influence of extreme mental or
131 emotional disturbance insufficient to constitute a defense to prose-
132 cution;

133 (b) The victim solicited, participated in or consented to the
134 conduct which resulted in his death;

135 (c) The age of the defendant at the time of the murder;

136 (d) The defendant’s capacity to appreciate the wrongfulness of
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137 his conduct or to conform his conduct to the requirements of the
138 law was significantly impaired as the result of mental disease or
139 defect or intoxication, but not to a degree sufficient to constitute
140 a defense to prosecution;

141 (e) The defendant was under unusual and substantial duress
142 insufficient to constitute a defense to prosecution;

143 (f) The defendant has no significant history of prior criminal
144 activity;

145 (g) The defendant rendered substantial assistance to the State
146 in the prosecution of another person for the erime of murder; or
147  (h) Any other factor which is relevant to the defendant’s char-
148 acter or record or to the circumstances of the offense.

149  d. The sentencing proceeding set forth in subsection c. of this
150 section shall not be waived by the prosecuting attorney.

151 e. Every judgment of conviction which results in a sentence of
152 death under this section may be appealed, pursuant to the
153 rules of court, to the Supreme Court**[, which shall also deter-
154 mine whether the sentence is disproportionate to the penalty im-
155 posed in similar cases, considering both the crime and the
156 defendant]**. ***Upon the request of the defendant, the Supreme
156a Court shall also determine whether the sentence is disproportion-
1568 ate to the penalty vmposed in similar cases, considering both the
156¢ crime and the defendant.***

157  f. Prior to the jury’s semtencing deliberations, the trial court
158 shall inform the jury of the sentemces which may be imposed
159 pursuant to subsection b. of this section on the defendant if the
160 defendant is not sentenced to death. The jury shall also be wn-
161 formed that a failure to reach a unanimous verdict shall result in
162 sentencing by the court pursuant to subsection b.

1 3. This act shall take effect immediately.
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Governor Thomas H. Kedn'has: gfgﬁ‘e‘d legis}‘ation which permits a casino
licensee to submit a le'?;ter of credit to the State ’fi-reasurer in lieu of cash as a
means of satisfying the licensee's obligation under the Casino Reinv,estment‘
statute.

The bill, A-3614/S-2906, was sponsored by Assemblyman

A. Joseph Fortunato and State Senator Richard J. Codey, both D-Essex.

The bill permits the use of a letter of credit to satisfy indiyidual casino's
1984 reinvestment obligations, and raises the fine for non-payment of quarterly
payments from .5 percent to 5 percent per month.

The Governor also signed S5-950, sponsored by State Senator
John F. RussQ, D-Ocean, which amends the death penalty statute.

Among the changes the bill makes are:

- A change in the burden of proof at sentencing requiring that, if any
aggravating factor is found by the jury, the verdict must state whether it out
weighs beyond a reasonable doubt any one or more mitigating factors.

- Elimination of the mandatory proportionality review by the State
Supreme Court of every death penalty case.

- A change which will permit the use of a previous murder conviction
in a subsequent murder trial even if the first conviction is still on appeal.

-more-
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A requirement that the trial judge inform the jury that the law imposes a
mandatory 30 years to life sentence as an alternate to the death penalty, and
that failure by the jury to reach a unanimous verdict in the penalty phase of
the trail shall result in the 30 years to life sentence.

A change which provides that evidence offered by the State to establish
aggravating factors shall be governed by the rules of evidence. The defense
may introduce mitigating evidence without regard to the rules of evidence.
However, should the defense do so, the State may rebut that evidence without
regard for the rules of evidence.

The Governor also signed the following bills:

A-3404, sponsored by Assemblyman Willie Brown, which reimburses the
Depa;’imént of Commuﬁity ‘Affairs for the $55,000 they provided to the Newark
Boys Chorus for their recent exchange trip to China.

A-2065, sponsored by Assemblywoman Jacqueline Walker, D-Monmouth,
which requiref that only residents of a constituent school district may sign
nominating petitions for candidates who will represent the town on a regional
board of education.

5-2260, sponsored by State Senator Catherine A. Costa, D-Burlington,
which creates a 90-day grace period in which persons holding inactive real
estate brokers and sales licenses may reactivate their licenses, provided that

the license was eligible for reactivation as of April 30, 1984.

~more-




	CHECKLIST
	FINAL TEXT OF BILL
	INTRODUCED BILL, SENATE, No. 950
	SPONSOR(S) STATEMENT, SENATE, No. 950
	SENATE JUDICIARY COMMITTEE STATEMENT TO SENATE, No. 950
	[OFFICIAL COPY REPRINT] SENATE, No. 950
	SENATE FLOOR AMENDMENTS TO SENATE No. 950 OCR by SENATOR RUSSO (5/14/84)
	[SECOND OFFICIAL COPY REPRINT] SENATE, No. 950
	SENATE JUDICIARY COMMITTEE STATEMENT TO SENATE, No. 950 [SECOND OFFICIAL COPY REPRINT]
	ASSEMBLY JUDICIARY COMMIITTEE STATEMENT TO SENATE, No. 950
	[THIRD OFFICIAL COPY REPRINT] SENATE, No. 950
	GOVERNOR'S MESSAGE ON SIGNING



