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ADOPTED SitPTLIMBIER 20, 1984

Ax Act concerniug the corporation business tax and amending
P. L. 1945, c. 162.

B 1T ENacTED Uy the Senale and Generai dssembly of the State
of New Jersey:

1. Section 4 of P. L. 1945, e. 162 (C. 54:10A~4) is amended to
read as follows:

4. For the purposes of this act, unless the context requires a
different meaning:

(a) “Comnissioner™ shall nican the Director of the Division of
Taxation of the State Departmeni of the Treasury,

(b) “Allocation factor™ shall mean the proportionate part of
a taxpaver’s net worth or entire net meome used to determine a
measure of its tax under this act.

(e) “Corporation’ shall mean auy corporation. joint-stock com-
pany or association and any lusiness conducted by a trustee or
trustees wherein interest or ownership is evidenced by a certificate
of interest or ownership or similar written instrument.

(d) “Net worth™ shall mean the aggregate of the values dis-
closed by the books of the corporation for (1) issued and outstand-
ing capital stock, (2) paid-in or capital surplus, (3) earned surplus
and undivided profits, and (4) surplus reserves which can reason-
ably he expected to acerue to holders or owners of equitable shares,
not ineluding reasonable valuation reserves, such as reserves for
depreciation o1 obsolescence or depletion, Notwithstauding the
foregoing, net worth shall not include any deduction for the amount
of the excess depreciation described in paragraph (2) (F) ot sub-
section (k) of this section. The foregoing aggregate of values shall
be reduced hy H0¢. of tlie amount diselosed by the hooks of the
EXPLANATION—NMatter enclosed in bold-faced brackets [thus} in the abuve bill

is not enacted and i» intended to be omitted in the law.
Matter printed in italics thus Is new matter,
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corporation for investmeut in the capital stock of one or more
subsidiaries, which invesitient is Jefined as ownership (11 ol af
least 80% of the total combined voting power of all classes of
stock of the subsidiary entitled to vote and (2) of at least 8047
of the total number of shares of all other classes of stock except
nonvoting stock which is limited and preferred as to dividends.
In the case of investment in an entity organized under the laws:
of a foreign countrv. the foregoing requisife degree of ownership
shall effect a like reduction of sueh investment from net worth of
the taxpayer, if the foreign entity is considered a corperation for
any purpose under the United States federal income tax laws,
such as (but not by way of sole examples) for tlie purpose of
supplying deemed paid {oreign tax credits cr for the purpose of
status as a controlled foreian corporation. In caleulating the net
worth of a taxpayer entitled to reduction for irvestment in sub-
sidiaries, the amouut of liakilities of the taxpaver shall be reduced
by such proportion of the lhabilities as corresponds to the ratio
which the execluded portion -of the subsidiary values bears to the
total assets of the taxpaver.

In the case of banking corporations which have international
banking facilities as defined in subsection (»), tle foregoing aggie-
gate of values shall also be reduced by retained earnings of the
international banking facility. Retained earnings mean the earn-
ings accumulated over the lifc of such facility and shall not include
the pro rata share of divideuds paid and federal inconie taxes paidl
or payable during the tax year.

If in the opinion of the commistiouer, the corporation’s hooks
do not disclose fair valuations the comnissioner may make a rea-
sonable determination of the net worth whieh, in hi¢ epinion, would
reflect the fair value of the assets, exclusive of subzidiary invest-
nients as defined aforesaic, carried on tle hooks of the corporation.
in accordance with sound accounting principles, and such determi-
nation shall be used as net worth for the purpose of this act.

(e) “Indebtedness owing divectly or indireetly”™ shall inelude,
without limitation thereto, all indebtedness owiny to aux stock-
holder or shareholder and to members of lis hnmediate familv
where a stockholder and members of his immediate family to-
gether or in the aggvegate own 109¢ or wore of the argregate
outstanding sl.uvs of the taxpayer's capital stock of all classes.

(f) “Investment company™ shall mean auy corporation whose
business during the period covered by its report cousisted, to the
extent of at least 90¢: thereof of holding, investing and reinvesting

in stocks, honds. notes, mortzages, debentures, pateuts, patent
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rights and otlicr securities for its awn account, hut this shall not
include any corporation whichi: (1) i< a merchant or a dealer of
stocks, honds and other securities, recularly engaged in huying the
same and selling the varie to customers: or (2) had less than a0t
of its average gross assets in New Jersey, at cost, invested in
stocks, bonds. delientures, morteazes. notes, patents, patent rights
or other securities or consistiry of cash on deposit during the period
covered by its report. or (3) is a banking corporation or a financial
business corporaticy as defined in the Corporation Buginess Tax
Act.

(g) “Regulated investnient company™ shall mean any corpora-
tion which for a period covered Ly its report, is registered ani
regulated under the Tuvestiment Company Act of 1940 (54 Stat.
789), as amended.

(h) “Taxpaver” shall mean any corporation required to report
or to pay taxes, literest or pesialties nuder this act.

(1) “Figeal vear™ shall mean an acccunting period ending on

ny day other than thie last day of December on the basis of which
the taxpayver is required to report for federal income tax purposes,

(j) Execept ax Lercin provided, “privilege period™ shall meaun
the calendar or fizeal accovmting peiiod for whicl a tax is pavable
under this act.

(k) “IIntire net income’ shall mean total net income frons all
sources, whether within or without the United States, an¢d shali
include the gain derived ivomn the cmplovment of capital or labor,
or from both combined. as well as profit gained through a sale or
conversion of capital assets. Ilor the purpose of this act. the
amount of a taxpaver's entire net mcome shall be deewned prima
facie to be equal 111 amouit to the taxable incone, before net operat-
ing loss deduction and special deductions, which the taxpayer is
required to report to the United Staies Treasury Department for
the purpose of computing its federal income tax: provided. how-
ever, that in the determination of such entire net income.

(1) [Entire vet income <khall excinde 1009 of dividends which
were 1ucluded in computing such taxahle iicome for federal inecme
tax purposes. paid to the taxpaver 1w cne or more subsidiaries
owned hy the taxpaxyer to the extent of the 8(% or more owner-
ghip of investment described in subsection () of this section. With
respect to other 1ivii-nds, entire net income shall not include 305¢
of the total mcluded in enuputing such taxable income for federal
income tax purposes.J Iintire net incomie shall exclude for the
periods set forth in puvagraph (2) (F) (1) of this subsection, any

amount, except with respect to Lpropertyy qualified mass commut-
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ing velicles as deseribed in scetion 168 (1) (8) (D) [GiNY ¢/ of
the Inteimal Revenue Code as in effect tnanedi-te’ 1 prior to Jun-
ary 1, 1964, whieh 1s included in a taxpaver's tederal taxable 1icomne
solely as a result of an election made pursuant to the provisions
of paragrapli (8) of that section.

(2) Entire uet income shall Le determined without the exclusion,
deduction or eredit of:

(A) The amount of any speciile exemption or eredit allowed in
any law of the United States lmposing any tax on or measured by
the income of corporutions:

(B) Any part of uny iuccmne Jrom dividends or interest o any
kind of stock, securities or i:.u_lebtedness, except as provided iu
paragraph (5) ol subgection (k) [(1;] of this section;

(C) Taxes pailor accrued to the United States on or nieasured
by profits or incomie, or thie tax hmposed by this act, or any tax
paid or accrued with respeect to subsidiary dividends exeluded frou:
entire net incomie as provided in paragraph (5) of subsceetion (k)
[(1)] of this section;

(D) ENet operating losses su-tained during anyv vear or period
other than that covered by the rveport} (islcted by amendnicut,
P. L. 5 C J;

(E) 90% of initerest on indehtedness owing directiy or indirectly
to holders of 109¢ or more of the aggregate outstanding shares of
the taxpayer's capital stoci: of all classes; except that sueh intercst
may, in any event, be deducted

(1) Up to an amount not exceeding %1,000.60;

(i1) In tull to the extent tliat it relates to honds or other
evidences ol indehtedness iszued, with stoclk, pursuant to a
bouna fide plan of reorgaunization, to persons who, prior to
such reorganization. were bona fide ercditors of the corpora-
tion or its predecessurs. but were not stockholders or share-
holders thereof:

(ii1) In full to tlie extent that it relates to debt of a financial
business corporation owed to an affiliate corporation; pro-
vided that such interest rate does not exceed 27 over prime
rate; the prime rate to be determined by the Commnissioner of
Banking; '

(iv) In{ull to the extent that it relates to financing of motor
vehicle inventory licld for sale to customers providing said
indebtedness is vwed to & taxpayer customarily and routinely
providing this type of financing;

(v) In full {o the extent it relates to delt of a banking
corporation to a Lauxk holding company, as defined i1 12 U.S.C.

§ 1841, of which the banking corporation is a subsidiary:
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(F) (1) The arovnt by which depreciation reported” to the
United State Treasmy Deparinient for property placed in sei-
vice on and after Junuwry 1. 1981, for purposes of cowputing
federn] taxalle income in accordunce with section 163 of thu
Internial Revenue Code in effect after December 31, 1980, exceeds
the amount of depreciation determined in accordance with the
Internal Revenue Code provisions in effect prior to January 1.
1981, but only with respect to a taxpaver's accowiting period
ending after December 31, 1981: provided, however. that where
taxpayer's accountiny periot Leging 1 1981 and ends in 19320 no
modificatiou shall be required with respeet to this paragrapl (I7)
for the report filed for such period witii respect to property placed
in service during that part of the accounting period which ocenys
in 1981,

(i1) For the periods set forth in subparagraph (F) (i) of thix
subseetion, any amount, except with respect to [property] qualified

mass commuting vehicles as deseribed in section 168 (f) (8) (D)

172 [(iii)] (¢) of the Internal Revenuc Code ¢s in effect tnumediately

prior to January 1, 1954, which the taxpaver clalined as a dedue-
tion in computing federal income tax pursnant to a qualified lease
agreement under paragrapl (8) of that section.

The director shall promulgate rules and regulations necessary

" to carry out the provisions ol this seetion, which rules shall pro-

vide, among others, the manner in which the remaining life of
property shall be reported.

(3) The commissioner may. whenever necessary to properly
reflect the entire net income of any taxpaver. determine the vear or
period m which any item of imcome o1 deduction shall be ineluded,
without being limited to the method of accounting emploved by the
taxpaver. _ _

(4) There shall be allowed as a deduction from entire net income
of a baunking corporation, to the extent not deductible in deter-
mining federal taxable income, the eligible net income of an inter-
national banking facilitv detevmized as follows:

(A) The eligible et Income of an international hanking facility
ghall be the amount remaining atter subtracting from the eligible
gross income the applicable expenses:

(B) Lligible gross income xhall be the gross income derived by
an international bauking facilitv. whichi shall include, Lut not be
limited to, gross income derived from:

(i) Making, arranging for, placing or ecarrving loans to
foreign persons, provided. liowever, that iu the case of a forcign

person whicl is an inJividual, or whiclh is a foreign hranch
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of a domestic corporaiion (other than a Yarx), or which is a
foreign corporation or foreion partnership vlicl is controlled
by one or more domestic corporations (othier than banks).
domestic partnerships or resident individunls, all the proceeds
of the loan are for use ouiside of the Tuited States:

(i1) Making o placing deposits with foreizn persons which
are banks or foreign liranches of baniks (ineluding Foreizn sub-
sidiaries) or forcign branches of tlie taxvavers or with otlier
international Lanking facilities; or

(iii) Entering into foreign cxclunze trading or hedging
trausactions related to any of the tiansactions deseribed in this
paragraph;

(iv) Suchl other activities [of] ¢s an international banking
facility may, fron time to time, he autilorized to engage in:

(C) Applicalile expenzes shall be any expensze or other aedue-
tions attributable, directly or indirectly, to the eligible gross
income described iu paragraph (13) of this subsection.

(5) Euwtire net incone shall exclude 1005 of dividends whicl

 were included i conpuiing sucl tazalle income for tederal ineoine

tax purposes, paid to the tacpayer by oine or wiore subsidiaries
owned by the tarpayei to the extent of the S0 or more owiier-
ship of investment described ii subsection (d) of this section. Tith
respect to other divideids, entire nel iicome shall wol include 505
of the total included in coniputing such texable income for federal
income tax purposcs.

(6) (4) Net operating loss deduction. There shall be allowed
as a deduction for the tarable year the net operating loss cariyover
to that year.

(B) Net operatiig loss cariyover. A wct operating loss for any
taxable year ending ajtcr June &9, 1984 ~lall be a net operating
loss carryover to each of tiie seven years followiing the year of the
loss. The entive aiount of tie rct operating loss for ani tarable
year (the “loss year™) shall be cariied o the earliest of the taxable
years to whicle the loxs wicy be carried. The portion of the loss
which shall be carricd to cuclo of the ofher terable years shall Le
the excess, if any, of ¢ amouri ¢f the lses over the swin of the
entire net income, conijivied withovi the cocluzions permitied in
paragraphs (4) aiic (5) of this swvsection or il net-operating loss
deduction provided by silparagrapl: (L) of this paragraph, for
cach of the piior tavable yeais to which the loss may be cariied.

(C) Net operating loss. For purposes of this paragraph the
teri “net operating loss" miceis the evcess of the deductions over

the gross income used o compuling cilire et ticome withovt the
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net operating loss deduiiion provided for i paragrapl (4 af 110
paragrapl and the caclusions in paragraphs (4) ard (3) of {his
subsection.

(D) Change in ownership, Where there is ¢ change in 30% or
nore of the owncrship of ¢ corporation Lecause of redeinptiva o
sale of stock aund the corporation changes the trade or business
giving rise to the loss, vo net operating loss sustained Lefore the
changes may be carvied over to be dedurted frow inconie cared
after such changes, T eddition where the facts support the promise
that the corporation was acquired undei aizy circumstances for the
primary purpose of ile use of its net operativg loss carryover, thc
director may disallow the carryover.

(1) “Real estate investment trust’”™ shall niean any unineorpo-
rated trust or unincorporated association qualifving and electing
to he taxed as a real estate investiment trust under federal law.

(m) “Finanecial business corporation™ shall mean any (‘01'])r)1"z1te
enterprise whick is (1) in substantial competition: with the busines.
of national banks and which (2) en:ployecs moneyved capitél with the
object of making profit by its use as mouney, through diseounting and
negotiating promissory notes, draiis, bills of exchange aud otler
evidences of debt; buving and sellinio exchange : making of or deal-
ing in secured or unsecurerd loans and discounts; dealing in securi-
ties and shares of corporate steelr Iy purchasing and selling such
securities and stock without recourse, =elely upou the order and for

the account of customers; e investing and reinvesting in market-

able obligations evidencing inaeldtedness of any person, copariner-
ship, association or corporation in the t'orm of honds, notes or de-
bentures commonly kiown as investmient securities; or dealing in
or underwriting obligations of the United States, any state or any
political subdivision tliereof, or of « corporate instrumentality of
any of them. This shiall include, without Iinitation of the foregoiny,
business commonly known as industrial banks, dealers i conuner-
cial paper and acceptances, sales finance, personal finance, small
loan and mortgage financing husinesses, as well as any otlier enter-
prise emploving nioney capital coming nto competition with the
business of national Laxls; provided. that the helding of Londs,
notes, or other evidei-ces of indebteduness hy individaal perserns 1ot
emploved or engaged in the bankirg or'investment husiness and
representing merely personal investinents not made in competition
with the business of urtional banhs =hall not Le deemed financial
business. Nor shall “#fuancial busines:s” inelude national banks.
production eredit associations organized under the Farm Credit

Act of 1923 or the Farmn Credit Act of 1921, Pul. L. 92-161 (12
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U.S.C. § 2091 et ceg.). stock and mutual insurvance covipanies duly
authorized to transact business in this State. security Inokers or
dealers or investment commpanies or hankers not cnploving moieved
éapital coming into competition with the husiness of nuational havks.
real estate investment trusts, or any of the following euntities or-
ganized under the laws of this State: eredit unions. savines hanks.
savings and loan and building and loan associations, pawnbrokers,
and State banks and trust companies.

(n) “International hauking faecilitv” shall mean a set of asscet
and lability accounts segregated on the hooks and records of a
depository institution, United States hranch or agency of a foreign
bank, or an Edge or Agreement Corporation that includes ouly
international banking facilitv time deposits and international
banking facility extensions of credit as such terms are defined in
section 204.8(a)(2) of section 204.8(a)(3) of Regulation D of the
board of governors of the Federal Reserve System, 12 CFR Part
204, effective December 3, 1181, In the event that the United States
enacts a law, or the board of governors of the Federal Reserve Sys-
tem adopts a regulation which amends the present definition of
international banking facility or of such facilities’ time deposits or
extensions of credit, the Commissioner of Banking shall fortliwith
adopt regulations defining such terms in the same manner as such
terms are set forth in the laws of the United States or the regula-
tions of the board of governors ot the Federal Reserve System. The
regulations of the Commissioner of Banking shall thereafter pro-
vide the applicable definitions.

2. This act shall take effect immediately.



ASSEMBLY REVENUE, FINANCE AND APPROPRIATIONS
COMMITTEE

STATEMENT TO
ASSEMBLY COMMITTEE SUBSTITUTE FOR

ASSEMBLY, Nos. 165, 264, 587,
2144 and 2243

STATE OF NEW JERSEY

DATED: SEPTEMBER 20, 1984

Provisions:

The Assembly Committee Substitute for Assembly Bill Nos. 165, 264,
587, 2144 and 2243 amends the ‘‘Corporation Business Tax Act’’ to
provide for a carryforward of net operating losses as a deduction from
taxpayer’s entire net income,

A taxpayer may carryforward the net operating loss deduction for
up to seven years. Current law restricts recognition of a net operating
loss to the year in which sustained. The loss deduction, as carried
forward, may be applied to the profits of the next succeeding year.
Should the loss still exceed net income, it may be carried forward until

it is entirely utilized.

FiscaL ImpacT:

This proposal is applicable to companies fiscal years ending after
June 30, 1984. The first fiscal year for State revenue to be affected by
the carryforward would be 1986. Revenue losses for that year are
estimated between $15 million and $18 million. The next fiscal year,
1987, the loss is estimated to be between $25 million and $30 million,

Annual losses thereafter are estimated at approximately $38 million.

BackerounD:

This committee substitute was released after study, review and dis-
cussion of the concept to allow a deduction for net operating losses
coupled with a carryforward provision. In addition to amending the
corporate tax law to allow this deduction, definitions were included and
a section concerning corporate takeovers and possible abuse of buying

companies with losses to solely take advantage of this provision.



SENATE REVENUE, FINANCE AND APPROPRIATIONS
COMMITTEE
STATEMENT TO
ASSEMBLY COMMITTEE SUBSTITUTE FOR

ASSEMBLY, Nos. 165, 264, 587,
2144 and 2243

STATE OF NEW JERSEY

DATED: FEBRUARY 25, 1985

This bill amends P. L. 1945, c¢. 162, the “Corporation Busiress Tax
Act,” to allow a taxpayer to carry forward net operating losses into
future years as a deduction from entire net income. Under the bill’s
provisions, a net operating loss may be carried over for up to seven
years. The net loss in a given tax year may be applied against the profits
of the next succeeding year, and, should the loss carryover still exceed
net income, the remainder may be carried forward until it is entirely
utilized.

The bill contains a safeguard against the possibility of corporate
acquisitions and other changes in ownership done solely or primarily for

the purpose of taking advantage of loss carryover benefits.

BACKGROUND:

Currently under P. L. 1945, c. 162, a net operating loss is recognized
only in the year in which it is sustained. New Jersey is one of four
states that do not permit either a loss carryback or carryforward or
both. Federal tax law permits a loss to be carried three years back and

15 years forward.

Fiscar Impact:

The fiscal implications of a corporate tax loss carryover are dependent
on general economic and business conditions. In the current expansion-
ary environment, most large taxpayers are enjoying net profits and
would not be accruing loss carryovers. Smaller, developing corpora-
tions, on the other hand, often incur start-up losses which would be
mitigated somewhat by the provisions of this bill.

Since this legislation applies to corporate tax years ending after
June 30, 1984, the first State fiscal year which would be affected by the
carryover provision would be 1985-86. Revenue losses in that year are
estimated to be between $15 million and $18 million. For fiscal year
1986-87, this would increase to a range of $25 million to $30 million.
Annual losses thereafter are estimated at approximately $38 million.

For comparative purposes, the Governor’s budget proposal for fiscal
vear 1985-86 anticipates corporate business tax revenues of
$1,015,000.000.
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PRE-FILED FOR INTRODUCTION IN THE 1984 SESSION

By Assemblywoman KALIK, Assemblymen SHUSTED
and SCHWARTZ

Ax Act to amend the Corporation Income Tax Act (1972), ap-
proved June 7,1973 (P. L. 1973, c. 170).

Be 1T ENACTED by the Senate and General Assembly of the State.
of New Jersey:

1. Section 4 of P. L. 1973, c¢. 170 (C. 54:10E-4) is amended to
read as follows:

4. For purposes of this act, unless the context requires a different
meaning:

a. ‘““Director’’ means the Director of the Division of Taxation
of the State Department of the Treasury;

b. ¢“Allocation factor’’ means the proportionate part of the tax-
payer’s entire net income used to determine a ineasure of its tax
under this act;

c. ‘“Corporation’’ means any corporation, joint-stock company
or association and any business conducted by a trustee or trustees
wherein interest or ownership is evidenced by a certificate of in-
terest or ownership or similar written instrument;

d. ““Indebtedness owing directly or indirectly’’ ineludes, with-
out limitation thereto, all indebtedness owing to any stockholder
or shareholder and to members of his immediate family where a.
stockholder and members of his immediate family together or in
the aggregate own 10% or more of the aggregate outstanding
shares of the taxpayer’s capital stock of all classes ;

e. ‘‘Taxpayer’’ means any corporation required.to report or to
pay taxes, interest or penalties under this act;

EXPLANATION—Matter enclosed in bold-faced brackets [thusl in the above bill
is not enacted and is intended to he omitted in the:law.,
Matter printed in italics thus is new matter.
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f. “‘Calendar year’’ means an accounting period ending on the
last day of December on the basis of which the taxpayer is required
to report for federal income tax purposes;

g. ‘“‘Fiscal year’’ means an accounting period ending on any day
other than the last day of December on the basis of which the tax-
payer is required to report for federal income tax purposes;

h. ““Accounting period”’ means the calendar or fiscal year, or
part théreof, for which a tax is payable under this act;

i. ““Entire net income’’ means total net income from all sources,
whether within or without the United States, and shall include
the gain derived from the employment of capital or labor, or from
both combined, as well as profit gained through a sale or conver-
sion of capital assets. For the purpose of this act, the amount of
a taxpayer’s entire net income shall be deemed prima facie to be
equal in amount to the taxable income, before net operating loss
deduction and special deductions, which the taxpayer is required
to report to the United States Treasury Department for the pur-
pose of computing its federal income tax; provided, however, that
in the determination of such entire net income:

(1) Entire net income shall exclude 100% of dividends which
were included in computing such taxable income for federal in-
come tax purposes, paid to the taxpayer by one or more subsidi-
aries owned by the taxpayer. For the purposes of this section, a
subsidiary shall be deemed to be any corporation in which a tax-
payer is the owner of at least 80% of the total combined voting
power of all classes of stock entitled to vote and of at least 80%
of each class, if any, of nonvoting stock. With respect to other
dividends, entire net income shall not include 50% of the total
included in computing such taxable income for federal income
tax purposes;

(2) Entire net income shall be determined without the exclusion,
deduction or credit of:

(a) The amount of any specific exemption or credit allowed
in any law of the United States imposing any tax on or
measured by the income of corporations;

(b) Any part of any income from dividends or interest on
any kind of stock, securities or indebtedness, except as pro-
vided in subsection i. (1) of this section;

(¢) Taxes paid or accrued to the United States on or mea-
sured by profits or income, or the tax imposed by this act, or
any tax paid or accrued with respect to subsidiary dividends
excluded from entire net income as provided in subsection i.
(1) of this section;
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(d) [Net operating losses sustained during any year or

period other than that covered by the report;] Deleted by
amendment (P. L, .. ..,c. ...).

(e) 90% of interest on indebtedness owing directly or in-
directly to holders of 10% or more of the aggregate outstand-
ing shares of the taxpayer’s capital stock of all classes; except
that such interest may, in any event, be deducted.

(i) Up to an amount not exceeding $1,000.00;

(ii) In full to the extent that it relates to bonds or other
evidences of indebtedness issued, with stock, pursuant to a
bona fide plan of reorganization, to persons, who, prior to _
such reorganization, were bona fide creditors of the corpora- |
tion or its predecessors, but were not stockholders or share-
holders thereof;

(3) The director may, whenever necessary to properly reflect
the entire net income of any taxpayer, determine the year or period
in which any item of income or deduction shall be included, with-
out being limited to the method of accounting employed by the
taxpayer.

(4) If a tazpayer is allowed by the United States Treasury in
the computation of the taxpayer’s federal income tax to carry
over a net operating loss to years other tham the year in which such
loss was received, the taxpayer shall be allowed to carry the
loss to each of the three years preceding the loss year for which the
taxpayer was taxable under the act and to each of the seven taxable
years following the loss year, as a deduction against the entire
net income determined under the act. The entire amount of any
net operating loss for any loss year, shall be carried to the earliest
of the taxable years to which the loss may be carried, and the
portion of the loss which shall be carried to each of the other tax-
able years to which the loss may be carried shall be the excess,
only, if any, of the loss over the total of the entire net income for
each of the prior taxzable years to which the loss has been carried.
In no case shall a net operating loss, which was actually received

by a taxpayer in a year preceding the year in which this amenda-

100 tory act becomes effective be carried over to any other year; and,

101 4n no case shall a net operating loss actually recewed by a taxpayer

102 i a year following the year in which this amendatory act becomes

103 effective be carried back to a year preceding the year in which this

104 amendatory act becomes effective.

1

2. This act shall take effect immediately,
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STATEMENT
This bill amends the Corporation Income Tax Act to provide for
a carryover of net operating losses as a deduction from the tax-
payer’s entire net income. Consistent with the treatment of net
operating losses for federal income tax purposes, this bill permits a
net operating loss carryback of three years and carryforward of

seven years.
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AN Act to amend the ‘‘Corporation Business Tax Act (1945),”
approved April 13, 1945 (P. L. 1945, c. 162).

BE 1T ExAcTED by the Senate and General Assembly of the State
of New Jersey:

1. Section 4 of P. L. 1945, c. 162 (C. 54:10A—4) is amended to
read as follows: v

4. For the purposes of this act, unless the context requires a
different meaning: |

(a) ‘‘Commissioner’’ shall mean the Director of the Division of
Taxation of the State Department of the Treasury.

(b) ‘“‘Allocation factor’’ shall mean the proportionate part of
a taxpayer’s net worth or entire net income used to determine a
measure of its tax under this act. _

(¢) ““Corporation’’ shall mean any corporation, joint-stock com-
pany or association and any business conducted by a trustee or
trustees wherein interest or ownership is evidenced by a certificate
of interest or ownership or similar written instrument.

(d) ““Net worth’’ shall mean the aggregate of the values disf- ‘
closed by the books of the corporation for (1) issued and outstandQ
ing capital stock, (2) paid-in or capital surplus, (3) earned surplus
and undivided profits, and (4) surplus reserves which can reason-
ably be expected to accrue to holders or owners of equitable shares,
not including reasonable valuation reserves, such as reserves for
depreciation or obsolescence or depletion. NotwithStandi'ﬁg vth‘é |
foregoing, net worth shall not include any deduction for the amount

of the excess depreciation described in paragraph (2) (F) of sub-

EXPLANATION—Matter enclosed in bold-faced brackets [thus] in the above blll'
is not enacted and is intended to be omitted in the law.

Matter printed in italics fthus is new matter.
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section (k) of this section. The foregoing aggregate of values shall
be reduced by 50% of the amount disclosed by the books of the
corporation for investment in the capital stock of one or more
subsidiaries, which investment is defined as ownership (1) of at
least 80% of the total combined voting power of all classes of stock
of the subsidiary entitled to vote and (2) of at least 80% of the
total number of shares of all other classes of stock except non-
voting stock which is limited and preferred as to dividends. In the
case of investment in an entity organized under the laws of a
foreign country, the foregoing requisite degree of ownership shall
effect a like reduction of such investment from net worth of the
taxpayer, if the foreign entity is considered a corporation for any
purpose under the United States federal income tax laws, such as
(but not by way of sole examples) for the purpose of supplying
deemed-paid foreign tax credits or for the purpose of status as
a controlled foreign corporation. In calculating the net worth of
a taxpayer entitled to reduction for investment in subsidiaries,
the amount of liabilities of the taxpayer shall be reduced by such
proportion of the liabilities as corresponds to the ratio which the
excluded portion of the subsidiary values bears to the total assets
of the taxpayer.

If in the opinion of the commissioner, the corporation’s books
do not disclose fair valuations the commissioner may make a rea-
sonable determination of the net worth which, in his opinion, would
reflect the fair value of the assets, exclusive of subsidiary invest-
ments as defined aforesaid, carried on the books of the corporation,
in accordance with sound accounting principles, and such determi-
nation shall be used as net worth for the purpose of this act.

(e) ‘““Indebtedness owing directly or indirectly’’ shall include,
without limitation thereto, all indebtedness owing to any stock-
holder or shareholder and to members of his immediate family
where a stockholder and members of his immediate family to-
gether or in the aggregate own 10% or more of the aggregate
outstanding shares of the taxpayer’s capital stock of all classes.

(f) ““Investment company’’ shall mean any corporation whose
business during the period covered by its report consisted, to the
extent of at least 90% thereof of holding, investing and reinvest-
ing in stocks, bonds, notes, mortgages, debentures, patents, patent
rights and other securities for its own account, but this shall not
include any corporation which: (1) is a merchant or a dealer of
stocks, bonds and other securities, regularly engaged in buying the
same and selling the same to customers; or (2) had less than 90%

of its average gross assets in New Jersey, at cost, invested in
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stocks, bonds, debentures, mortgages, notes, patents, patent rights
or other securities or consisting of cash on deposit during the
period covered by its report or (3) is a banking corporation or a
financial business corporation as defined in the Corporation Busi-
ness Tax Act.

(g) ‘“‘Regulated investment company’’ shall mean any corpora-
tion which for a period covered by its report, is registered and
regulated under the Investment Company Act of 1940 (54 Stat.
789), as amended.

(h) ““Taxpayer’ shall mean any corporation required to report
or to pay taxes, interest or penalties under this act.

(i) ““Fiscal year’’ shall mean an accounting period ending on
any day other than the last day of December on the basis of which
the taxpayer is required to report for federal income tax purposes.

(j) Except as herein provided, ‘‘privilege period’’ shall mean
the calendar or fiscal accounting period for which a tax is payable
under this act.

(k) ‘““Entire net income’’ shall mean total net income from all
sources, whether within or without the United States, and shall
include the gain derived from the employment of eapital or labor,
or from both combined, as well as profit gained through a sale or
conversion of capital assets. For the purpose of this act, the
amount of a taxpayer’s eutire net income shall be deemed prima
facie to be equal in amount to the taxable income, before net oper-
ating loss deduction and special deductions, which the taxpayer
is required to report to the United States Treasury Department
for the purpose of computing its federal income tax; provided,
however, that in the determination of such entire net income,

(1) Entire net income shall exclude 100% of dividends which
were included in computing such taxable income for federal income
tax purposes, pald to the taxpayer by one or more subsidiaries
owned by the taxpayer to the extent of the 80% or more owner-
ship of investment described in subsection (d) of this section.
With respect to other dividends, entire net income shall not include
50% of the total included in computing such taxable income for
federal income tax purposes. Entire net income shall exclude for
the periods set forth in paragraph (2) (F) (i) of this subsection,
any amount, except with respect to property described in section
168 (f) (8) (D) [(ii1)] (v) of the Internal Revenue Code, which is
included in a taxpayer’s federal taxable income solely as a result
of an election made pursuant to the provisions of paragraph (8)

of that section;



1
108  (2) Entire net income shall be determined without the exclusion,
109 deduction or credit of :
110 (A) The amount of any specific exemption or credit allowed in
111 any law of the United States imposing any tax on or measured by
112 the income of corporations;
s (B) Any part of any income from dividends or interest on any
114 kind of stock, securities or indebtedness, except as provided in
115 subsection (k) (1) of this section;
116 (C) Taxes paid or accrued to the United States on or measured
117 by profits or income, or the tax imposed by this act, or any tax
118 paid or accrued with respect to subsidiary dividends excluded from
119 entire net income as provided in subsection (k) (1) of this section;
120 (D) [Net operating losses sustained during any year or period
121 other than that covered by the report;] (Deleted by amendment,
122 P. L. , e )
123 (E) 90% of interest on indebtedness owing directly or indirectly
124 to holders of 10% or more of the aggregate outstanding shares of
125 the taxpayer’s capital stock of all classes; except that such interest
126 may, in any event, be deducted

127 (i) Up to an amount not exceeding $1,000.00;

128 (i1) In full to the extent that it relates to bonds or other
129 evidences of indebtedness issued, with stock, pursuant to a
130 bona fide plan of reorganization, to persons, who, prior to
131 such reorganization, were bona fide creditors of the corpora-
132 tion or its predecessors, but were not stockholders or share-
133 holders thereof;

134 (ii1) In full to the extent that it relates to debt of a financial
135 business corporation owed to an affiliate corporation; pro-
136 vided that such interest rate does not exceed 2% over prime
137 rate; the prime rate to be determined by the Commissioner of
138 Banking;

139 (iv) In full to the extent that it relates to financing of motor
140 vehicle inventory held for sale to customers providing said
141 indebtedness is owed to a taxpayer customarily and routinely

142 providing this type of financing;

143 (v) In full to the extent it relates to debt of a banking
144 corporation to a bank holding company, as defined in 12 U. S. C.
- 145 § 1841, of which the banking corporation is a subsidiary[.};
146 (F) (i) The amount by which depreciation reported to the
147 United States Treasury Department for property placed in service
148 on and after January 1, 1981, for purposes of computing federal
149 taxable income in accordance with section 168 of the Internal

150 Revenue Code in effect after December 31, 1980, exceeds the amount
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of depreciation determined in accordance with the Internal Revenue
Code provisions in effect prior to January 1, 1981, but only with
respect to a taxpayer’s accounting period ending after December
31, 1981 ; provided, however, that where a taxpayer’s accounting
period begins in 1981 and ends in 1982, no modification shall be
required with respect to this paragraph (¥') for the report filed for
such period with respect to property placed in service during that
part of the accounting period which occurs in 1981.

(ii) For the periods set forth in subparagraph (F') (i) of this
subsection, any amount, except with respect to property described
in section 168 (f) (8) (D) [(iii)] (v) of the Internal Revenue Code,
which the taxpayer claimed as a deduction in computing federal
income tax pursnant to a qualified lease agreement under para-
graph (8) of that section.

The director shall promulgate rules and regulations necessary to
carry out the provisions of this section, which rules shall provide,
among others, the manner in which the remaining life of property
shall be reported.

(3) The commisioner may, whenever necessary to properly
reflect the entire net income of any taxpayer, determine the year or
period in which any item of income or deduction shall be included,
without being limited to the method of accounting employed by
the taxpayer.

(4) If a tazpayer is allowed by the United States Treasury in
the computation of the taxpayer’s federal income tax to carry over
a net operaling loss to years other than the year in which that loss
was received, that taxpayer shall be allowed to carry that loss to
each of the three years preceding the loss year for which the tax-
payer was taxable under P. L. 1945, c. 162 (C. 54:104-1 et seq.),
and to each of the seven taxable years following the loss year, as
a deduction against the entire net income determined under that
act. If a taxpayer is allowed by the United States Treasury in the
computation of the taxpayer’s federal income tax to carry over a
net capital loss to years other than the year in which that loss was
received, that taxzpayer shall be allowed to carry that loss to each
of the three years preceding the loss year for which the taxpayer
was taxable under P. L. 1945, ¢. 162 (C. 54:104-1 et seq.), and to
each of the five taxable years following the loss year, as a deduc-
tion against the entire net income determined under that act. The
entire amount of any net operating loss, or net capital loss, for
any loss year shall be carried to the earliest of the taxable years
to which that loss may be carried, and the portion of that loss
which shall be carried to each of the other tazable years to which



194
195
196
197
198
199
200
201
202
203
204
205
206
207
208
209
210
211
212
213
214
215
216
217
218
219
220
221
222
223
224
225
226
227
228
229
230
231
232
233
234
235
236

6

that loss may be carried shall be the excess, only, if any, of that
loss over the total of the emtire met income for each of the prior
tazable years to which that loss has been carried. In no case shall
a net operating loss, or a capital loss, which was actually received
by a taxpayer in a year preceding the year in which this 1983
amendatory act becomes effective be carried over to any other year;
and, in no case shall a net operating loss, or a capital loss, actually
recewed by a taxpayer in a year following the year in which this
1984 amendatory act becomes effective be carried back to a year
preceding the year wn which this 1984 amendalory act becomes
effective.

(1) ‘“Real estate investment trust’”’ shall mean any unincor-
porated trust or unincorporated association qualifying and electing
to be taxed as a real estate investment trust under federal law.

(m) ‘‘Financial business corporation’’ shall mean any corporate
enterprise which is (1) in substantial competition with the business
of national banks and which (2) employs moneyed capital with the
object of making profit by its use as money, through discounting and
negotiating promissory notes, drafts, bills of exchange and other
evidences of debt; buying and selling exchange ; making of or deal-
ing in secured or unsecured loans and discounts; dealing in securi-
ties and shares of corporate stock by purchasing and selling such
securities and stock without recourse, solely upon the order and for
the account of customers; or investing and reinvesting in market-
able obligations evidencing indebtedness of any person, copartner-
ship, association or corporation in the form of bonds, notes or de-
bentures commonly known as investment securities; or dealing in
or underwriting obligations of the United States, any state or any
political subdivision thereof, or of a corporate instrumentality of
any of them. This shall include, without limitation of the foregoing,
business commonly known as industrial banks, dealers in commer-
cial paper and acceptances, sales finance, personal finance, small
loan and mortgage financing businesses, as well as any other enter-
prise employing moneyed capital coming into competition with the
business of national banks; provided, that the holding of bonds,
notes, or other evidences of indebtedness by individual persons not
employed or engaged in the banking or investment business and
representing merely personal investments not made in competition
with the business of mational banks, shall not be deemed financial
business. Nor shall ‘“financial business’’ include national banks,
production credit associations organized under the Farm Credit
Act of 1933, stock and mutual insurance companies duly autho-

rized to transact business in this State, security brokers or dealers
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or investment companies or bankers not employing moneyed capital
coming into competition with the business of national banks, real
estate investment trusts, or any of the following entities organized
under the laws of this State: eredit unions, savings banks, savings
and loan and building and loan associations, pawnbrokers, and
State banks and trust companies.

2. This act shall take effect immediately.

o~ /
N Pon 5075 STATEMENT

This bill amends the corporation business tax to provide for a

carryover of both capital losses and net operating losses as a

deduction from the taxpayer’s entire net income. In the case of
capital losses the taxpayer could carry back three years and for-
ward five years. In the case of net operating losses the taxpayer
could carry back three years and forward seven years. In each
instance, these allowed carryover periods are the same as those

allowed to most corporations under the federal law.
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Ax Acr to amend the “Corporation Business Tax Aect (1945),”
approved April 13, 1945 (P. L. 1945, c. 162).

B 1T ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. Section 4 of P, L. 1945, c. Lo (C. 54:10A—4) is amended to
read as follows:

4. k'or the purposes of this act, unless the context requires a
different meaning:

(a) *“Commissioner” shall mean the Director of the Division of
Taxation of the State Department of the Treasury.

(b) *“‘Allocation factor” shall mean the proportionate part of
a taxpayer’s net worth or entire net income used to determine a
measure of its tax under this act.

(¢) “Corporation” shall mean any corporation, joint-stock com-
pany or association and any business conducted by a trustee or
trustees wherein interest or ownership is evidenced by a certificate
of interest or ownership or similar written instrument,

(d) ‘“Net worth’’ shall mean the aggregate of the values dis-
closed by the books of the corporation for (1) issued and outstand-
ing capital stock, (2) paid-in or capital surplus, (3) earned surplus
and undivided profits, and (4) surplus reserves which can reason-
ably be expected to accrue to holders or owners of equitable shares,
not including reasonable valuation reserves, such as reserves for
depreciation or obsolescence or depletion. Notwithstanding the
foregoing, net worth shall not include any deduction for the
amount of the excess depreciation described in paragraph (2) (F)

of subsection (k) of this section. The foregoing aggregate of values

EXPLANATION—Matter enclosed in bold-faced brackets [thusl in the above bill
is not enacted and is intended to be omitted in the law.

Matter printed in italics thus is new matter.
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shall be reduced by 50% of the amount disclosed by the books of

the corporation for investment in the capital stock of one or more
subsidiaries, which investment is defined as ownership (1) of at
least 80% of the total combined voting power of all classes of
stock of the subsidiary entitled to vote and (2) of at least 80%
of the total number of shares of all other classes of stock except
nonvoting stock which is limited and preferred as to dividends. In
the case of investment in an entity organized under the laws of a
foreign country, the foregoing requisite degree of ownership shall
effect a like reduction of such investment from net worth of the
taxpayer, if the foreign entity is considered a eorporation for any
purpose under the United States federal income tax laws, such
as (but not by way of sole examples) for the purpose of supplying
deemed-paid foreign tax credits or for the purpose of status as a
controlled foreign corporation. In caleulating the net worth of a

taxpayer entitled to reduction for investment in subsidiaries, the

_amount of liabilities of the taxpayer shall be reduced by such

proportlon of the liabilities as corresponds to the ratio whlch the

~excluded portion of the subsidiary values bears to the total assets

of the taxpayer. » o
If in the opinion of the commissioner, the corporation’s books

do not disclose fair valuations the commissioner may make a rea-

~sonable determination of the net worth which, in his opinion, would

reflect the fair value of the assets, exclusive of subsidiary invest-

“ments as defined aforesaid, carried ou the books of the corporation,

~ in accordance with sound accounting principles, and such determi-

nation shall be used as net worth for the purpose of this act.

(e) “Indebtedness ow1ng directly or 1nd1rect1v shall 1nclude,

_without 11m1tat1on thereto all indebtedness owing to any stock-
~holder or shareholder and to members of his immediate fannl_v

where a stockholder and members of his immediate family to-
gether or in the aggregate own 10% or more of the aggregate
outstandlng shares of the taxpavers capital stock of all classes

(f) “Investment company” shall mean any corporation whose
aniness during. the period covered by its report consisted, to the
.extent of at least 90% thereof of holding, investing and reinvest-
ing in stocks, bonds, notes, mortgages, debentures, patents, patent
rights and other securities for its own account, but this shall not
include any corporation which: (1) is a merchant or a dealer of

stocks bonds and other securities, regularly engaged in buylng the

same and selhng the same to customers; or (2) had less than 90%

of its average Sross assets in New Jersey, at cost invested in

stocks, bonds, dehentures, mortgages, notes, patents, patent rights
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or other securities or consisting of cash on deposit during the
period covered by its report or (3) is a banking corporation or a
financial business corporation as defined in the Corporation Busi-
ness Tax Act.

(g) “Regulated investment company” shall mean any corpora-
tion which for a period covered by its report, is re'gistered and
regulated under the Investment Company Act of 1940 (54 Stat.
789), as amended.

(h) “Taxpayer” shall mean any corporation required to report
or to pay taxes, interest or penalties under this act.

(i) “Fiscal year” shall mean an accounting period ending on
any day other than the last day of December on the basis of which
the taxpayer is required to report for federal income tax purposes.

(j) Except as herein provided, “privilege period” shall mean
the calendar or fiscal accounting period for which a tax is payable
under this act.

(k) “Entire net income” shall mean total net income from all
sources, whether within or without the United States, and shall
include the gain derived from the employment of capital or labor,
or from both combined, as well as profit gained through a sale or
conversion of capital assets. For the purpose of this act, the
amount of a taxpayer’s entire net income shall be deemed prima
facie to be equal in amount to the taxable income, before net oper-
ating loss deduction and special deductions, which the taxpayer
is required to report to the United States Treasury Department
for the purpose of computing its federal income tax; provided,
however, that in the determination of such entire net income,

(1) Entire net income shall exclude 100% of dividends which
were included in computing such taxable income for federal income
tax purposes, paid to the taxpayer by one or more subsidiaries
owned by the taxpayer to the extent of the 80% or more owner-
ship of investment described in subsection (d) of this section.
With respect to other dividends, entire net inecome shall not include
50% of the total included in ecomputing such taxable income for
federal income tax purposes. Entire net income shall exclude for the
periods set forth in paragraph (2) (I') (i) of this subsection, any
amount, except with respect to property described in section
108 (f) (8) (D) (ii) of the Internal Revenue Code, which is
included in a taxpayer’s federal taxable income solely as a result
of an election made pursuant to the provisions of paragraph (8)
of that section;

(2) Entire net income shall be determined without the exclusion,

deduction or credit of :
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110 (A) The amount of any specific exemption or eredit allowed in
111 any law of the United States imposing any tax on or measured by
112 the income of corporations;

113 (B) Any part of any income from dividends or interest on any
114 kind of stock, securities or indebtedness, except as provided in
115 subsection (k) (1) of this section;

116  (C) Taxes paid or accrued to the United States on or measured
117 by profits or income, or the tax imposed by this act, or any tax
118 paid or accrued with respect to subsidiary dividends excluded from
119 entire net inconie as provided in subsection (k) (1) of this section;
120 (D) E[Net operating losses sustained during any year or period
121 other than that covered by the report] (Deleted by amendment,
122 P. L. , C. );

123 (E) 90% of interest on indebtedness owing directly or indirectly
124 to holders of 109, or more of the aggregate outstanding shares of
125 the taxpayer’s capital stock of all classes; except that such interest

126 may in any event, be deducted;

127 (i) Up to an amount not exceeding $1,000.00;

128 (i1) In full to the extent that it relates to bonds or other
129 evidences of indebtedness issued, with stock, pursuant to a
130 bona fide plan of reorganization, to persons, who, prior to
131 such reorganization, were bona fide creditors of the corpora-
132 tion or its predecessors, but were not stockholders or share-
133 holders thereof;

134 (i11) In full to the extent that it relates to debt of a financial
135 business corporation owed to an affiliate corporation; pro-
136 vided that such interest rate does not exceed 2% over prime
137 rate; the prime rate to be determined by the Commissioner of
138 Banking;

139 (iv) In full to the extent that it relates to financing of motor
140 vehicle inventory held for sale to customers providing said
141 indebtedness is owed to a taxpayer customarily and routinely

142 providing this type of finaneing;

143 (v) In full to the extent it relates to debt of a banking
144 corporation to a bank holding company, as defined in 12 U. S. C.
145 § 1841, of which the banking corporation is a subsidiary.

146 (F) (i) The amount by which depreciation reported to the
147 United States Treasury Department for property placed in service
148 on and after January 1, 1981, for purposes of computing federal
149 taxable income in accordance with section 108 of the Internal
150 Revenue Code in effect after December 31, 1980, exceeds the amount
151 of depreciation determined in accordance with the Internal Revenue

152 Code provisions in effect prior to January 1, 1981, but ouly with
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153 respect to a taxpayer’s accounting period ending after December
154 31, 1981; provided, however, that where a taxpayer’s accounting
155 period begins in 1981 and ends in 1982, no modification shall be
156 required with respect to this paragraph (F') for the report filed for
157 such period with respect to property placed in service during that
158 part of the accounting period which occurs in 1981.

159  (ii) For the periods set forth in subparagraph (F) (i) of this
160 subsection, any amount, except with respect to property described
161 in section 108 (f) (8) (D) (iii) of the Internal Revenue Code, which
162 the taxpayer claimed as a deduction in computing federal income
163 tax pursuant to a qualified lease agreement under paragraph (8)
164 of that section.

165  The director shall promulgate rules and regulations necessary to
166 carry out the provisions of this section, which rules shall provide,
167 among others, the manner in which the remaining life of property
168 shall be reported.

169 (3) A taxpayer shall be allowed an exclusion from net income
170 for amy net operating loss and shall be allowed to carry over a net
171 operating loss to each of the five privilege periods following the
172 privilege period during which the loss was realized as a deduction
173 against entire net income delermined under this act in each of the
174 five privilege periods. The entire amount of any net operating loss
175 shall be carried to the earliest of the privilege periods to which the
176 loss may be carried, and the portion of the loss which shall be
177 carried to each of the succeeding privilege periods shall be the
178 excess only, if any, of such loss over the total of the entire ne!
179 income for each of the privilege periods to which the loss has been
180 carried. [n no case shall a net operating loss realized by a taxpayer
181 in any privilege period preceding the first privilege period for
182 which this 1984 amendatory act is effective be carried over to any
183 other privilege period.

184 [3] (4) The commissioner may, whenever necessary to properly
185 reflect the entire net income of any taxpayer, determine the year or
186 period in which any item of income or deduction shall be included,
187 without being limited to the method of accounting employed by
188 the taxpayer.

189 (1) “Real estate investment trust” shall mean any unincor-
190 porated trust or unincorporated association qualifying and electing
191 to be taxed as a real estate investment trust under federal law.

192  (m) “Financial business corporation” shall mean any corporate
193 enterprise which is (1) in substantial competition with the business
194 of national banks and which (2} employs moneyed capital with the

195 object of making profit by its use as money, through discounting and
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196 negotiating promissory notes, drafts, bills of exchange and other
197 evidences of debt; buying and selling exchange; making of or deal-
198 ing in secured or unsecured loans and discounts; dealing in securi-
199 ties and shares of corporate stock by purchasing and selling such
200 securities and stock without recourse, solely upon the order and for
201 the account of customiers; or investing and reinvesting in market-
202 able obligations evidencing indebtedness of any person, copartner-
203 ship, association or corporation in the form of bonds, notes or de-
204 bentures commonly known as investment securities; or dealing in
205 or underwriting obligations of the United States, any state or any
206 political subdivision thereof, or of a corporate instrumentality of
207 any of them. This shall include, without limitation of the foregoing
208 business commonly known as industrial banks, dealers in commer-
209 cial paper and acceptances, sales finance, personal finance, small
210 loan and mortgage financing businesses, as well as any other enter-
211 prise employing moneyed capital coming into competition with the
212 business of national banks; provided, that the holding of bonds,
213 mnotes, or-other evidences of indebtedness by individual persons not
214 employed or engaged in the banking or investment business and rep-
215 resenting merely personal investments not made in competition
216 with the business of national banks, shall not be deemed financial
217 business. Nor shall “financial business” include national banks,
218 produection credit associations, organized under the Farm Credit
219 Act of 1933, stock and mutual insurance companies duly author-
2194 ized to transact business in this State, security brokers or dealers
220 or investment companies or haunkers not employing moneyed capital
221 coming into competition with the business of national banks, real
222 estate investment trusts, or any of the following entities organized

223 under the laws of this State: eredit unions, savings banks, savings

224 and loan and building and loan associations, pawnbrokers, and

225 State banks and trust companies.
1 2. This act shall take effect immediately and shall be applicable
9  with respect to all accounting or tax vears ending on and after
3 December 31, 1984.

)
Sponse™S  STATEMENT
This bill amends the “Corporation Business Tax Act (1945)” to
allow a five year carryforward of any net operating loss. Curreut
law restricts recognition of net operating loss to the vear in which
sustained. Because the net operating loss is recognized only as a

carryforward there would be no revenue loss in the first vear.
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A~ Acr to amend the ‘“‘Corporation Business Tax Aect (1945),”
approved April 13, 1945 (P. L. 1945, c. 162).

Be 1t ExacTED by the Senate and General Assembly of the State
of New Jersey: ’ '

1. Section 4 of P. L. 1945, c. 162 (C. 54:10A—4) is amended to
read as follows: , .

4. For the purposes of this act, unless the context requires a.
different meaning:

(a) ‘‘Commissioner’’ shall mean the Director of the Division of
Taxation of the State Department of the Treasury.

(b) ““Allocation factor’’ shall mean the proportionate part of
a taxpayer’s net worth or entire net income used to determine a
measure of its tax under this act.

(¢) ““Corporation’’ shall mean any corporation, joint-stock com-
pany or association and any business conducted by a trustee or
trustees wherein interest or ownership is evidenced by a certificate
of interest or ownership or similar written instrument.

(d) ‘‘Net worth’’ shall mean the aggregate of the values dis-
closed by the books of the corporation for (1) issued and outstand-
ing capital stock, (2) paid-in or capital surplus, (3) earned surplus.
and undivided profits, and (4) surplus reserves which can reason--
ably be expected to accrue to holders or owners of equitable shares,’
not including reasonable valuation reserves, such as reserves-for
depreciation or obsolescence or depletion. Notwithstanding the fore-’
going, net worth shall not inelude any deduction for-the amount of:

. the excess depreciation described in paragraph (2) (F) of subsec-"

~Matter printed in italics thus is mew matter.. - .... . .-
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tion (k) of this section. The foregoing aggregate of values shall be
reduced by 50% of the amount disclosed by the books of the
corporation for investment in the capital stock of one or more
subsidiaries, which investment is defined as ownership (1) of at
least 80% of the total combined voting power of all classes of
stock of the subsidiary entitled to vote and (2) of at least 80%
of the total number of shares of all other classes of stock except
nonvoting stock which is limited and preferred as to dividends.
In the case of investment in an entity organized under the laws
of a foreign country, the foregoing requisite degree of owner-
ship shall effect a like reduction of such investment from net
worth of the taxpayer, if the foreign entity is considered a
corporation for any purpose under the United States federal
income tax laws, such as (but not by way of sole examples) for the

purpose of supplying deemed paid foreign tax credits or for the

-purpose of status as a controlled foreign corporation. In calculat-

ing the net worth of a taxpayer entitled to reduction for investment
in subsidiaries, the amount of liabilities of the taxpayer shall be
reduced by such proportion of the liabilities as corresponds to the
ratio which the excluded portion of the subsidiary values bears
to the total assets of the taxpayer.

In the case of banking corporations which have international

‘banking facilities as defined in subsection (n), the foregoing aggre-

gate of values shall also be reduced by retained earnings of the
international banking facility. Retained earnings mean the earn-
ings accumulated over the life of such facility and shall not include
the pro rata share of dividends paid and federal income taxes paid
or payable during the tax year.

If in the opinion of the commissioner, the corporation’s books
do not disclose fair valuations the commissioner may make a rea-
sonable determination of the net worth which, in his opinion, would
reflect the fair value of the assets, exclusive of subsidiary invest-
ments as defined aforesaid, earried on the books of the corporation,
in accordance with sound accounting principles, and such determi-
nation shall be used as net worth for the purpose of this act.

(e) ‘‘Indebtedness owing directly or indirectly’’ shall include,
without limitation thereto, all indebtedness owing to any stock-
holder or shareholder and to members of his immediate family
where a stockholder and members of his immediate family to-

gether or in the aggregate own 10% or more of the aggregate

‘sutstanding shares of the taxpayer’s eapital stock of alliclasses.

- .(f} “Investment eompany’’ shall ‘mean any' corporation whose
business during the period covered by its report consisted, to the
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extent of at least 90% thereof of holding, investing and reinvesting
in stocks, bonds, notes, mortgages, debentures, patents, patent
rights and other securities for its own account, but this shall not
include any corporation which: (1) is a merchant or a dealer of
stocks, bonds and other securities, regularly engaged in buying the
same and selling the same to eustomers; or (2) had less than 90%
of its average gross assets in New Jersey, at cost, invested in
stocks, bonds, debentures, mortgages, notes, patents, patent rights
or other securities or consisting of cash on deposit during the period
covered by its report; or (3) is a banking corporation or a financial
business corporation as defined in the Corporation Business Tax
Act.

(g) ‘““‘Regulated investment company’’ shall mean any corpora-
tion which for a period covered by its report, is registered and
regulated under the Investment Company Act of 1940 (54 Stat.
789), as amended.

(h) ¢““Taxpayer’’ shall mean any corporation required to report
or to pay taxes, interest or penalties under this act.

(i) ‘‘Tiscal year’’ shall mean an accounting period ending on
any day other than the last day of December on the basis of which
the taxpayer is required to report for federal income tax purposes.

(i) Except as herein provided, ‘‘privilege period’’ shall mean
the calendar or fiscal accounting period for which a tax is payable
under this act.

(k) ‘‘Entire net income’’ shall mean total net income from all
sources, whether within or without the United States, and shall
include the gain derived from the employment of capital or labor,
or from both combined, as well as profit gained through a sale or
conversion of capital assets. For the purpose of this act, the
amount of a taxpayer’s entire net income shall be deemed prima
facie to be equal in amount to the taxable income, before net operat-
ing loss deduction and special deductions, which the taxpayer
is required to report to the United States Treasury Department
for the purpose of computing its federal income tax; provided,
however, that in the determination of such entire net income,

(1) Entire net income shall exclude 100% of dividends which
were included in computing such taxable income for federal income
tax purposes, paid to the taxpayer by one or more subsidiaries
owned by the taxpayer to the extent of the 80% or more owner-
ship of investment described in subsection (d) of this section. With
respect to other dividends, entire net income shall not include 50%
of the total included in computing such taxable income for federal
income tax purposes. Entire net income shall exclude for the
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109 periods set forth in paragraph (2) (F') (i) of this subsection, any

110 amount, except with respect to property described in section 168
111 (f) (8) (D) (iii) of the Internal Revenue Code, which is included
112 in a taxpayer’s federal taxable income solely as a result of an
113 election made pursuant to the provisions of paragraph (8) of that
114 section.

115 (2) Entire net income shall be determined without the exclusion,
116 deduction or credit of :

117  (A) The amount of any specific exemption or credit allowed in
118 any law of the United States imposing any tax on or measured by
119 the income of corporations;

120 (B) Any part of any income from dividends or interest on any
121 kind of stock, securities or indebtedness, except as provided in
122 subsection (k) (1) of this section;

123 (C) Taxes paid or accrued to the United States on or measured
124 Dby profits or income, or the tax imposed by this act, or any tax
125 paid or acerued with respect to subsidiary dividends excluded from
126 entire net income as provided in subsection (k) (1) of this section;
127 (D) Net operating losses sustained during any year or period
128 other than that covered by the report;

129 (B) 90% of interest on indebtedness owing directly or indirectly
130 to holders of 10% or more of the aggregate outstanding shares of
131 the taxpayer’s-capital stock of all classes; except that such interest

132 may, in any event, be deducted

133 (i) Up to an amount not exceeding $1,000.00;
134 (i1) In full to the extent that it relates to bonds or other
135 evidences of indebtedness issued, with stock, pursuant to a
136 bona fide plan of reorganization, to persons who, prior to
137 such reorganization, were bona fide creditors of the corpora-
138 tion or its predecessors, but were not stockholders or share-
139 holders thereof; -
140 (iit) Im full to the extent that it relates to debt of a financial
- 141 business corporation owed to an affiliate corporation; pro-
142 vided that such interest rate does not exceed 2% over prime
143 rate; the prime rate to be determined by the Commissioner of
144 Banking;
145 (iv) In full to the extent that it relates to financing of motor
146 . vehicle inventory held for sale to customers providing said
147 indebtedness is owed to a taxpayer customarily and routinely

148 providing this type of financing;

149 (fr) In full to the extent it relates to debt of a banking
150 corporation to a bank holding company, as defined in 12 U. S. C.
151 § 1841, of which the banking corporation is a subsidiary;
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152 (F) (i) The amount by which depreciation reported to the
153 United States Treasury Department for property placed in ser-
154 vice on and after January 1, 1981, for purposes of computing
155 federal taxable income in accordance with section 168 of the
156 Internal Revenue Code in effect after December 31, 1980, exceeds
157 the amount of depreciation determined in accordance with the
158 Internal Revenue Code provisions in effect prior to January 1,
159 1981, but only with respect to a taxpayer’s accounting period
160 ending after December 31, 1981; provided, however, that where a
161 taxpayer’s accounting period begins in 1981 and ends in 1982, no
162 modification shall be required with respect to this paragraph (F')
163 for the report filed for such period with respect to property
164 placed in service during that part of the accounting period which
165 occurs in 1981.

166  (ii) For the periods set forth in subparagraph (F) (1) of this
167 subsection, any amount, except with respect to property deseribed
168 in section 168 (f) (8) (D) (iii) of the Internal Revenue Code,
169 which the taxpayer claimed as a deduction in computing federal
170 income tax pursuant to a qualified lease agreement under para-
171 graph (8) of that section.

172 The director shall promulgate rules and regulations necessary
173 to carry out the provisions of this section, which rules shall pro-
174 vide, among others, the manner in which the remaining life of
175 property shall be reported. ‘
176  (3) The commissioner may, whenever necessary to properly
177 reflect the entire net income of any taxpayer, determine the year or
178 period in which any item of income or deduction shall be included,
179 without being limited to the method of accounting employed by
180 the taxpayer. :
181  (4) There shall be allowed as a deduction from entire net income
182 of a banking corporation, to the extent not deductible in deter-
183 mining federal taxable income, the eligible net income of an inter-
184 national banking facility determined as follows:

185  (A) The eligible net income of an international banking facility
186 shall be the amount remaining after subtracting from the eligible
187 gross income the applicable expenses;

188  (B) Eligible gross income shall be the gross income derived by
189 an international banking facility, which shall include, but not be:
190 limited to, gross income derived from:

191 (i) Making, arranging for, placing or carrying loans to
192 foreign persons, provided, however, that in the case of a foreign:
193 person which is an individual, or which is a foreign branch of
194 a domestic corporation (other than a bank), or which is a
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foreign corporation or foreign partnership which is controlled
" by one or more domestic corporations (other than banks),

domestic partnerships or resident individuals, all the proceeds

of the lodan are for use outside of the United States;

(ii) Making or placing deposits with foreign persons which
are banks or foreign branches of banks (including foreign sub-
sidiaries) or foreign branches of the taxpayers or with other
international banking facilities; or

(iii) Entering into foreign exchange trading or hedging
transactions related to any of the transactions described in this
paragraph;

(iv) Such other activities of an international banking facil-

ity may, from time to time, be authorized to engage in;

(C) Applicable expenses shall be any expense or other deduc-
tions attributable, directly or indirectly, to the eligible gross
income described in paragraph (B) of this subsection.

(5) A taxpayer shall be allowed an exclusion from met income
for any net operating loss and shall be allowed to carry over a net
operating loss to each of the 15 privilege periods following the
privilege period during which the loss was realized as a deduction
against entire net income determined under this act in each of the
15 privilege periods. The entire amount of any net operating loss
shall be carried to the earliest of the privilege periods to which the
loss may be carried, and the portion of the loss which shall be car-
ried to each of the succeeding privilege periods shall be the excess
only, if any, of such loss over the total of the entire net income for
each of the privilege periods to which the loss has been carried.

(1) ““‘Real estate investment trust’’ shall mean any unincor-
porated trust or unincorporated association qualifying and electing
to be taxed as a real estate investment trust under federal law.

(m) “‘Financial business corporation’’ shall mean any corporate
enterprise which is (1) in substantial competition with the business
of national banks and which (2) employs moneyed capital with the
object of making profit by its use as money, through discounting and
negotiating promissory notes, drafts, bills of exchange and other
evidences of debt; buying and selling exchange ; making of or deal-
ing in secured or unsecured loans and discounts; dealing in securi-
ties and shares of corporate stock by purchasing and selling such
securities and stock without recourse, solely upon the order and for

the account of customers; or investing and reinvesting in market-

‘able obligations evidencing indebtedness of any person, copartner-

ship, association or corporation in the form of bonds, notes or de-
bentures commonly known as investment securities; or dealing in or

underwriting obligations of the United States, any state or any
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239 political subdivision theérgof, or of a corporate instrumentality of
240 any'of them, This:shall include, without limitation of the foregoing,
241 -business commonly known as industrial banks, dealers in commer-
242 eial 'paper. and acceptances, sales finance, personal finance, small
243 loan and mortgage financing businesses, as well as any other enter-
244 prise employing moneyed capital coming into competition with the
245 business of national banks; provided, that the holding of bonds,
246 notes, or other evidences of indebtedness by individual persons not
247 employed or engaged in-the banking or investment business and
248 representing merely personal investments not made in competition
249 with the business of national banks, shall not be deemed financial
250 business: Nor ‘shall ‘‘financial business’’ include national banks,
251 production credit associations organized under the Farm Credit
252 Act of 1933 or the Farm Credit Act of 1971, Pub. L. 92-181 (12
253 U. 8. C. § 2091 et seq.), stock and mutual insurance companies
254 duly anthorized to transact business in this State, security brokers
205 or dealers or investment companies or bankers not employing
256 moneyed capital coming into competition with the business of na-
257 tional banks, real estate investment trusts, or any of the following
258 entities organized under the laws of this State: credit unions,
259 savings banks, savings and loan and building and loan associations,
260 pawnbrokers, and State banks and trust companies.
261  (n) ‘‘International banking facility’’ shall mean a set of asset
262 and liability accounts segregated on the books and records of a
263 depository institution, United States branch or agency of a foreign
264 bank, or an Edge or Agreement Corporation that includes only
265 international banking facility time deposits and international
266 banking facility extensions of credit as such terms are defined in
267 section 204.8(a)(2) and section 204.8(a)(3) of Regulation D of the
268 board of governors of the Federal Reserve System, 12 CFR Part
269 204, effective December 3, 1981. In the event that the United States
270 enacts a law, or the board of governors of the Federal Reserve Sys-
271 tem adopts a regulation which amends the present definition of
272 international banking facility or of such facilities’ time deposits or
273 extensions of eredit, the Commissioner of Banking shall forthwith
274 adopt regulations defining such terms in the same manner as such
275 terms are set forth in the laws of the United States or the regula-
276 tions of the board of governors of the Federal Reserve System. The
277 regulations of the Commissioner of Banking shall thereafter pro-
278 vide the applicable definitions.
2. This act sall take effect immediately and shall be applicable
2 with respect to accounting or privilege periods ending on or after
3 December 31 next following enactment.
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el - - - STATEMENT
_+o. - This-bill'amends the ‘‘Corporation Business Tax Act (1945)” to
~allow a 15 yesar carryforward of any net operating loss. Current
: law restriets recognition of net operating loss to the year in which
- sustained. The 15 year carryforward period is the same period
allowed by the Internal Revenue Code. 26 U. 8. C. § 172(b) (1) (B).
A 15 year period is selected as a period long enough to allow a new
corporation to exclude net operating losses. This exclusion from
net income allows a carryforward of net operating losses incurred
during the early years of a corporation’s business to offset the
* profits in later years. This bill makes available a tax advantage
" for new businesses granted in other states, such as New York. A -
carryback provision, although provided for in the Internal Reve-
nue Code, is not needed to generate new businesses within the
State. Also, a carryback provision is not included in this bill as
- it increases the administrative burden by necessitating another

form for filing.
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Ax Act concerning the corporation business tax and amending and
supplementing P. L. 1945, c. 162.

Be 11 ExacTED by the Senate and General Assembly of the State
of New Jersey:

1. Section 4 of P. L. 1945, ¢. 162 (C. 54:10A—4) is amended to
read as follows:

4. For the purposes of this act, unless the context requires a
different meaning:

(a) ‘““Commissioner’’ shall mean the Director of the Division of
Taxation of the State Department of the Treasury.

(b) ‘“Allocation factor’ shall mean the proportionate part of
a taxpayer’s net worth or entire net income used to determine a
measure of its tax under this act. ‘

(¢) ‘“Corporation’’ shall mean any corporation, joint-stock com-
pany or association and any business conducted by a trustee or
trustees wherein interest or ownership is evidenced by a certificate
of interest or ownership or similar written instrument.

(d) “Net worth” shall mean the aggregate of the values dis-
closed by the books of the corporation for (1) issued and outstand-
ing capital stock, (2) paid-in or capital surplus, (3) earned surplus
and undivided profits, and (4) surplus reserves which can reason-
ably be expected to accrue to holders or owners of equitable shares,
not including reasonable valuation reserves, such as reserves for
depreciation or obsolescence or depletion. Notwithstanding the
foregoing, net worth shall not include any deduction for the amount
of the excess depreciation described in paragraph (2) (F) of sub-

 EXPLANATION—Matter enclosed in bold-faced brackets [thusl in the above bill

is not enacted and is intended to be omined in the law.
Matter printed in italies thus is new matter.
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section (k) of this section. The foregoing aggregate of values shall
be reduced by 50% of the amount disclosed by the books of the
corporation for investment in the capital stock of one or more
subsidiaries, which investment is defined as ownership (1) of at
least 80% of the total combined voting power of all classes of
stock of the subsidiary entitled to vote and (2) of at least 80%
of the total number of shares of all other classes of stock except
nonvoting stock which is limited and preferred as to dividends.
In the case of investment in an entity organized under the laws
of a foreign country, the foregoing requisite dezgree of owner-
ship shall effect a like reduction of such investmient from net
worth of the taxpayer, if the foreign entity is considered a
corporation for any purpose under the United States federal
income tax laws, such as (but not by way of sole examples) for the
purpose of supplying deemed paid foreign tax credits or for the
purpose of status as a controlled foreign corporation. In calculat-
ing the net worth of a taxpayer entitled to reduction for investment
in subsidiaries, the amount of liabilities of the taxpayer shall be
reduced by such proportion of the liabilities as corresponds to the
ratio which the excluded portion of the subsidiary valucs bears
to the total assets of the taxpayer.

In the case of banking corporations which have international
banking facilities as defined in subsection (n), the foregoing aggre-
gate of valnes shall also be reduced by retained earnings of the
international banking facility. Retained earnings mean the earn-
ings accumulated over the life of such facility and shall not include
the pro rata share of dividends paid and federal income taxes paid
or payable during the tax year.

If in the opinion of the commissioner, the corporation’s books
do not disclose fair valnations the commissioner may make a rea-
sonable determination of the net worth whicli, in his opinion, would
reflect the fair value of the assets, exclusive of subsidiary invest-
ments as defined aforesaid, carried on the books of the corporation,
in accordance with sound accounting principles, and such determi-
nation shall be used as net worth for the purpose of this act.

(e) “Indebtedness owing directly or indireetly’’ shall include,

without limitation thereto, all indebtedness owing to any stock-

_ holder or shareholder and to members of his immediate family.
~where a stockholder and members  of his immediate family to-
- gether or in the aggregate own 109 or more of -the aggregate.

- outstanding shares of the taxpayer’s capital stock: of- all classes.

(f) ““Investment company” shall mean any corporation -whose

business during.the period covered by its report cbnsisted, to the
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66 extent of at least 90% thereof of holding, investing and reinvesting
67 1in stocks, bonds, notes, mortgages, debentures, patents, patent
68 rights and other securities for its own account. but this shall not
69 include any corporation which: (1) is a merchant or a dealer of
70 stocks, bonds and other securities, regularly engaged in buying the
71 same and selling the same to customers; or (2) had less than 90%
72 of its average gross assets in New Jersey, at cost, invested in
73 stocks, bonds, debentures, mortgagzes, notes, patents, patent rights
74 or other securities or consisting of cash on deposit during the period
75 covered by its reports; or (3) is a banking corporation or a financial
76 business corporation as defined in the Corporation Business Tax
77 Act.

78 (g) ‘““‘Regulated investment company’’ shall mean any corpora-
79 tion which for a period covered by its report, is registered and
80 regulated under the Investment Company Act of 1940 (54 Stat.
81 789), as amended.

82 (h) ‘‘Taxpayer’’ shall mean any corporation required to report
83 or to pay taxes, interest or penalties under this act.

84 (i) “‘Fiscal year’’ shall mean an accounting period ending on
85 any day other than the last day of December on the basis of which
86 the taxpayer is required to report for federal income tax purposes.
87 (j) Except as herein provided, ‘‘privilege period’’ shall mean
88 the calendar or fiscal accounting period for which a tax is payable
89 under this act.

90 (k) ‘‘Entire net income’’ shall mean total net income from all
91 sources, whether within or without the United States, and shall
62 include the gain derived from the employment of capital or labor,
3 or from both combined, as well as profit gained through a sale or
94 conversion of capital assets. For the purpose of this act, the
95 amount of a taxpayer’s entire net income shall be deemed prima
96 facie to be equal in amount to the taxable income, before net operat-
97 ing loss deduction and special deductions, which the taxpayer
98 is required to report to the United States Treasury Department
99 for the purpose of computing its federal income tax; provided,
100 however, that in the determination of such entire net income,

101 (1) Entire net income shall exclude 100% of dividends which
102 were included in computing such taxable income for federal income
103 tax purposes, paid to the taxpayer by one or niore subsidiaries
104 owned by the taxpayer to the extent of the 80% or more owner-
105 ship of investment described in subsection (d) of this section. With
106 respect to other dividends, entire net income shall not include 50%
107 of the total included in computing such taxable income for federal

108 income tax purposes. Entire net income shall exclude for the
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109 periods set forth in paragraph (2) (F) (i) of this subsection, any

110 amount, except with respect to property described in section 168
111 (£) (8) (D) L(iii)] (v) of the Internal Revenue Code, which is

112 included in a taxpayer’s federal taxible income solely as a result of

113 an election made pursuant to the provisions of paragraph (8) of
114 that section.

115

116
117
118
119
120
121
122
123

(2) Entire net income shall be determined without the exclusion,
deduction or credit of:

(A) The amount of any specific exemption or credit allowed in
any law of the United States imposing any tax on or measured by
the income of corporations;

(B) Any part of any income from dividends or interest on any -
kind of stock, securities or indebtedness, except as provided in
subsection (k) (1) of this section;

(C) Taxes paid or accrued to the United States on or measured
by profits or income, or the tax imposed by this act, or any tax
paid or accrued with respect to subsidiary dividends excluded from
entire net income as provided in subsection (k) (1) of this section;

(D) [Net operating losses sustained during any year or period
other than that covered by the report] (Deleted by amendment,
P. L. , C. H

(E) 90% of interest on indebtedness owing directly or indirectly
to holders of 10% or more of the aggregate outstanding shares of
the taxpayer’s capital stock of all classes; except that such interest

may, in any event, be deducted

(1) Up to an amount not exceeding $1,000.00;

(i1) In full to the extent that it relates to bonds or other
evidences of indebtedness issued, with stock, pursuant to a
bona fide plan of reorganization, to persons who, prior to
such reorganization, were bona fide creditors of the corpora-
tion or its predecessors, but were not stockholders or share-
holders thereof;

(ii1) In full to the extent that it relates to debt of a financial
business corporation owed to an affiliate corporation; pro-
vided that such interest rate does not exceed 2% over prime
rate; the prime rate to be determined by the Commissioner of
Banking;

(iv) In full to the extent that it relates to financing of motor
vehicle inventory held for sale to customers providing said
indebtedness is owed to a taxpayer customarily and routinely
providing this type of financing;

(v) In full to the extent it relates to debt of a banking
corporation to a bank holding company, as defined in 12 U.S.C.
§ 1841, of which the banking corporation is a subsidiary;
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153 (F) (i) The amount by which depreciation reported to the
154 United States Treasury Department for property placed in ser-
155 vice on and after January 1, 1981, for purposes of computing
156 federal taxable income in accordance with section 168 of the
157 Internal Revenue Code in effect after December 31, 1980, exceeds
158 the amount of depreciation determined in accordance with the
159 Internal Revenue Code provisions in effect prior to January 1,
160 1981, but only with respect to a taxpayer’s accounting period
161 ending after December 31, 1981; provided, however, that where a
162 taxpayer’s accounting period begins in 1981 and ends in 1982, no
163 modification shall be required with respect to this paragraph (F)
164 for tlhe report filed for such period with respect to property
165 placed in service during that part of the accounting period which
166 occurs in 1981.

167  (ii) For the periods set forth in subparagraph (¥) (i) of this
168 subsection, any amount, except with respect to property described
169 in section 168 (f) (8) (D) E(iii)] (v) of the Internal Revenue Code,
170 which the taxpayer claimed as a deduction in computing federal
171 income tax pursuant to a qualified lease agreement under para-
172 graph (8) of that section.

173 The director shall promulgate rules and regulations necessary
174 to carry out the provisions of this section, which rules shall pro-
175 vide, among others, the manner in which the remaining life of
176 property shall be reported.

177  (3) The commissioner may, whenever necessary to properly
178 reflect the entire net income of any taxpayer, determine the year or
179 period in which any item of income or deduction shall be included,
180 without being limited to the method of accounting employed by
181 the taxpayer.

182  (4) There shall be allowed as a deduction from entire net income
183 of a banking corporation, to the extent not deductible in deter-
184 mining federal taxable income, the eligible net income of an inter-
185 national banking facility determined as follows:

186 (A) The eligible net income of an international banking facility
187 shall be the amount remaining after subtracting from the eligible
188 gross income the applicable expenses;

189 (B) Eligible gross income shall be the gross income derived by
190 an international banking faecility, which shall include, but not be

191 limited to, gross income derived from:

192 (1) Making, arranging for, placing or carrying loans to
193 foreign persons, provided, however, that in the case of a foreign
194 person which is an individual, or which is a foreign branch of

195 a domestic corporation (other than a bank), or which is a
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foreign corporation or foreign partnership which is controlled
by one or more domestic corporations (other than banks),
domestic partnerships or resident individuals, all the proceeds
of the loan are for use outside of the United States;

(ii) Making or placing deposits with foreign persons which
are banks or foreign branches of banks (including foreign sub-
sidiaries) or foreign branches of the taxpayers or with other
international banking facilities; or

(iii) Entering into foreign exchange trading or hedging
transactions related to any of the transactions described in this
paragraph;

(iv) Such other activities [of] as an international banking
facility may, from time to time, be authorized to engage in;

(C) Applicable expenses shall be any expense or other deduec-
tions attributable, directly or indirectly, to the eligible gross
income described in paragraph (B) of this subsection.

(5) If a taxpayer is allowed by federal law in computing the
taxpayer’s federal income tax to carryback or carryover a net oper-
ating loss to years other than the year in which the loss was in-
curred, the taxpayer shall be allowed to carry the loss back to each
of the three years preceding the loss year for which the taxpayer
was taxable wnder the ““Corporation Business Tax Act (1945),”
P. L.1945, c. 162 (C. 54:104—1 et seq.) and carry it over to each of
the 15 taxable years following the loss year, as a deduction against
the entire net income determined under that act. If a taxpayer is al-
lowed by federal law in computing the taxpayer’s federal income
tax to carryback or carryover a net capital loss to years other than
the year in which such loss was wcurred, the taxpayer shall be
allowed to carry the loss back to each of the three years preceding
the loss year for which the taxpayer was taxable under the “Corpo-
ration Business Tax Act (1945),”” P. L. 1945, c. 162 (C. 54:10A~1
et seq.) and carry it over to each of the five taxable years following
the loss year, as a deduction against the entire net income deter-
mined under that act. The entire amount of any net operating loss,
or net capital loss, for any loss year shall be carried to the earliest
of the taxable years to which the loss may be carried, and the por-
tion of the loss which shall be carried to each of the other tazable
years to which the loss may be carried shall be the excess, if any,
of the loss over the total of the entire net income for each of the
prior taxable years to which the loss has been carried. In no case
shall a net operating loss, or a capital loss, which was actually re-
cewed by a taxpayer i a year preceding the year in which this

paragraph becomes effective be carried over to any other year; and,
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w . no case shall a net operating loss, or a capital loss, actually re-
cewved by a tawpayer in a year following the year in which this sub-
section becomes effective be carried back to a year preceding the
year wn which this paragraph becomes effective.

(1) ““‘Real estate investment trust’’ shall mean any unincor-
porated trust or unincorporated association qualifying and electing
to be taxed as a real estate investment trust under federal law.

(m) ‘‘Financial business corporation’’ shall mean any corporate
enterprise which is (1) in substantial competition with the business
of national banks and which (2) employs moneyed capital with the
object of making profit by its use as money, through discounting and
negotiating promissory notes, drafts, bills of exchange and other
evidences of debt; buying and selling exchange ; making of or deal-
ing in secured or unsecured loans and discounts; dealing in securi-
ties and shares of corporate stock by purchasing and selling such
securities and stock without recourse, solely upon the order and for
the account of customers; or investing and reinvesting in market-
able obligations evidencing indebtedness of any person, copartner-
ship, association or corporation in the form of bonds, notes or de-
bentures commonly known as investment securities; or dealing in or
underwriting obligations of the United States, any state or any
political subdivision thereof, or of a corporate instrumentality of
any of them. This shall include, without limitation of the foregoing,
business commonly known as industrial banks, dealers in commer-
cial paper and acceptances, sales finance, personal finance, small
loan and mortgage financing businesses, as well as any other enter-
prise employing moneyed capital coming into competition with the
business of national banks; provided, that the holding of bonds,
notes, or other evidences of indebtedness by individual persons not
employed or engaged in the banking or investment business and
representing merely personal investments not made in competition
with the business of national banks, shall not be deemed financial
business. Nor shall ‘“financial business’’ include national banks,
production credit associations organized under the Farm Credit
Act of 1933 or the Farm Credit Act of 1971, Pub. L. 92-181
(12 U.S.C. §2091 et seq.), stock and mutual insurance companies
duly authorized to transact business in this State, security brokers
or dealers or investment companies or bankers not employing
moneyed capital coming into competition with the business of
national banks, real estate investment trusts, or any of the follow-
ing entities organized under the laws of this State: credit unions,
savings bénks, savings and loan and building a_nd IOah_éssoeiations?

pawnbrokéré, and State banks and trust companies.



282
283
284
285
286
287
288
289
290
291
292
293
294
295
296
297

18
19
20
21
22

8

(n) ““‘International banking facility’’ shall mean & set of asset
and liability accounts segregated on the books and records of a
depository institution, United States branch or agency of a foreign
bank, or an Fdge or Agreement Corporation that includes only
international banking facility time deposits and international
banking facility extensions of credit as such terms are defined in
section 204.8(a) (2) and section 204.8(a) (3) of Regulation D of the
board of governors of the Federal Reserve System, 12 CFR Part
204, effective December 3, 1981, In the event that the United States
enacts a law, or the board of governors of the Federal Reserve Sys-
tem adopts a regulation which amends the present definition of
international banking facility or of such facilities’ time deposits or
extensions of credit, the Commissioner of Banking shall forthwith
adopt regulations defining such terms in the same manner as such
terms as set forth in the laws of the United States or the regula-
tions of the board of governors of the Federal Reserve System. The
regulations of the Commissioner of Banking shall thereafter pro-
vide the applicable definitions.

2. Section 5 of P. L. 1945, ¢. 162 (C. 54:10A-5) is amended to
read as follows:

5. The franchise tax to be annually assessed to and paid by each
taxpayer shall be the sum of the amount computed under subsec-
tion (a) hereof, or, in the alternative to the amount computed under
subsection (a) hereof, the amount computed under subsection (f)
hereof, and the amount computed under subsection (¢) hereof:

(a) That portion of its entire net worth as may be allocable to
this State as provided in section 6 multiplied by the following
rates: 2 mills per dollar on the first $100,000,000.00 of allocated net
worth; %o of a mill per dollar on the second $100,000,000.00;
3o of a mill per dollar on the third $100,000,000.00; and 24, of a
mill per dollar on all amounts of allocated net worth in excess of
$300,000,000.00; provided, however, that with respect to reports
covering aceounting or privilege periods set torth below, the rate
shall be that percentage of the rate set forth in this subsection for

the appropriate year:

Accounting or Privilege

Periods Beginning on or The Percentage of the Rate
After: to be Imposed Shall Be:
April1,1983 5%
July 1, 1984 50%
July 1, 1985 - 20%
July 1, 1986 - D 0.

(b) (Delgted by amendment, P. L. 1968, . 250, 5. 2.)..
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(¢) 3%% of its entire net income or such portion thereof as may
be allocable to this State as provided in section 6; provided, how-
ever, that with respect to reports covering accounting or privilege
periods or parts thereof ending after December 31, 1967, the rate
shall be 4% % ; and, that with respect to reports covering account-
ing or privilege periods or parts thereof ending after December 31,
1971, the rate shall be 5% % ; and, that with respect to reports cov-
ering accounting or privilege periods or parts thereof ending after
December 31, 1974, the rate shall be 74% ; and, that with respect
to reports covering accounting or privilege periods or parts thereof
ending after December 31, 1979, the rate shall be 9% ; and, that with
respect to reports covering accounting or privilege periods or parts
thereof ending after December 31, 1984, the rate shall be 8%.

(d) Provided, however, that the franchise tax to be annually
assessed to and paid by any investment company or real estate
investment trust which has elected to report as such and has filed
its return in the form and within the time provided in ‘phié act and
the rules and regulations promulgated in connection therewith,
shall, in the case of an investment company, be measured by 25%
of its entire net income and 25% of its entire net worth, and, in the
case of a real estate investment trust, by 4% of its entire net
income and 15% of its entire net VVOI‘ﬂl, at the rates hereinbefore
set forth for the computation of tax on net income and net worth,
respectively, but in no case less than $250.00, and further provided,
however, that the franchise tax to be aunually assessed to and
paid by a regulated investment company which for a period covered
by its report satisfies the requirements of Chapter 1, Subchapter
M., Part I, Section 852(a) of the Federal Internal Revenue Code
shall be $250.00.

(e) The tax assessed to any taxpayer pursuant to this section
shall not be less than $25.00 in the case of a domestic corporation,
$50.00 in the case of a foreign corporation, or $250.00 in the case
of an investment company or regulated investment company.

(f) In lieu of the portion of the tax based on net worth and to
be computed under subsection (a) of this section, any taxpayer,
the value of whose total assets everywhere, less reasonable reserves
for depreciation, as of the close of the period covered by its report,
amounts to less than $150,000.00, may elect to pay the tax shown
in a table which shall be promulgated by the director.

3. (New section) Where the accounting or privilege period cov-
ered by a report includes any period prior to January 1, 1985, then
(1) tentative taxes on taxable net income shall be separately com-

puted by applying both the rate for the period before January 1,
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1985 and the rate for the period on and after that date to the tax-
able income for the entire accounting or privilege period; and (2)
the tax for that accounting or privilege period shall be the sum of
that proportion of each tentative tax which the number of months
in each period bears to the total number of months in the entire
accounting or privilege period. For the purposes of this computa-
tion, more than one-half the number of days in a calendar month
shall be deemed to be a full month.
4. This act shall take effect immediately.

STATEMENT

This bill amends the ‘‘ Corporation Business Tax Act” to provide
for a carryback and carryover of both capital losses and net
operating losses as a deduction from the taxpayer’s entire net
income. In the case of capital losses the taxpayer could carryback
three years and carryforward five years. In the case of net
operating losses the taxpayer could carryback three years and
forward 15 years. In each instance, these carryback and carry-
forward periods are the same as those allowed to most corporations
under the federal law.

The bill also reduces by 1% the rvate of taxation under the
““Corporation Business Tax Act (1945),” effective January 1, 1985.
For accounting or privilege periods ending on or after that date,
the tax rate under the act will be 8%, rather than the current 9%.
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Governor Thonh;;!as H. Kean today signe;i legislation providing for a
carryforward of net éi)perating losses as a deduj‘étion from the taxpayer's entire
net income. -

"The loss-carryfoward bill puts New Jersey in a better competitive
position with our neighbor states in competing for new businesses," Kean said.
"It sends a signal to the business community, particularly small businesses,
that New Jersey recognizes the difficulties that arise when businesses seek to
grow and expand.

"In its simplest terms, this bill means more jobs for New Jerseyans,"
Kean said.

The bill, A-165, was sponsored by Assemblywoman Barbara F. Kalik,
D-Burlington.

It amends the Corporation Busihess Tax Act definition of entire net
income to sgllow a new operating loss carryforward deduction, permitting such
losses to be used to offset net income as earned in the next seven tax years.
The carryforward must be applied in the earliest year in which net income is
reported.,

The bill restricts the carryforward deduction in instances where there has
been a change of ownership of the corporation of 50 percent or more of the
interest in the company, coupled with a change in the trade or business of the
company, in such instances only losses incurred after the change of ownership
may be carried forward.

= more -
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Additionally, the Division of Taxation may disallow the carryforward
deduction in instances where the fact support the premise that the corporation
was acquired for the primary purpose of the use of the net operating loss
carryforward.

Prior to enactment of A-165 New Jersey was one of only four states which
allow no form of loss carryforward. The remaining states are Alabama,

California and New Hampshire.
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