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ASSEMBL Y, No. 617 

STATE OF NEW JERSEY
 

PRE-FILED FOR INTHODUCTION IN THE 1984 SESSION 

By Assemblymen DEVEHIN, DORIA and CHARLES 

AN ACT concerning the apTlointmeut or guardians in certain cases, 

amending P. L. 19G5, c. 5S, amending the title of P. L. 1970, 

c. 289, amending und supplementing the body of said act, ~'[alld]* 

repealing sections 3 and 4: thereoP', and making an appropriation 

therefor*. 

1 BE IT ENACTED by the Senate and General Assernbly of the State 

2 of New Jersey: 

1 1. Section 87 of P. L. Ul65, c. r50 (C. 30 :4-165.4) lS amended 

2 to read as follows: 

3 87. "Guardianship serVIces [for the mental1~' retarded]" shall 

4 mean those services and programs provided by the Division of 

5 Mental Retardation for the purpose of implementing its responsi­

6 bility toward the [mentally retarded individual,] individuals for 

7 whom it is performing the services of guardian of the person. 

l 2. Section 88 of P. L. 1965, c. 59 (C. 30 :4-163.5) is amended 

2 to read as follows: 

3 88. 'Whenever a [melltall~' retarded] minor has been admitted to 

4 functional or other services provided by the [department] Division 

5 of Mental Rctal'cZation on application [of the parent or guardian] 

6 as provided herein and has not been discharged therefrom, the 

7 commissioner shall, not less than six months nor more than [three 

8 years] 18 1nonths prior to the [twenty-first] 18th birthday of said 

9 [mentally retarded] person, cause l1im to be examined to ascertain 

10 'whether it appears that such person [is mentally deficient] willnced 

11 a guardian on attainment of his majority. 

12 If the commissioner anticipates that such person wi1l[, by reason 

13 of mental deficiency, continue to require protection and super-

EXPLANATION-Matter enclosed in bold-faced brackets [Ihus] in the above bill 
is not enacl.::d and is inlended 10 be ornillerl in the law. 

!\Iallf'r prinlcrl in ilaJic~ thus is new mnller. 
Mattcr cncloserl in nstcl'isks 01' stars has been adopted as follows: 

"-Assembly committee amendments adopted October 22, 1984. 
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14 VISIOn on his own interest, being incapable of managing himself 

15 and his affairs on the attainment of his raajority,] need a guardian, 

16 the commissioner or his designated agent shall [inquire as to the 

17 intentions of the parent or guardian of said minor with respect 

18 to instituting proceedings for appointment of a gnardian] apply 

19 to the Superior Co'Urtin the same manner as lJrovided in section 1 

20 of P. L. 1970, c. 289 (C. 30:4-1(;5.7) for appointment of a guardian 

21 1l1zless another application is pending. 

22 In the event that no guardian has been appointed [when the 

23 minor] for a person who commences receiving functional or other 

24 services after the effective date of this amendatory and s1lpple­

25 mentary act and who has attained age [21] 18, and if the commis­

26 sioner has ascertained that snch person [is mentally dencient as 

27 provided above] appears to need a g1tardian, then the [Division 

28 of Mental Retardation within the department shall perform such 

29 services for the mentally deficient adnlt, as he may require, and 

30 which otherwise would be rendered by a guardian of his person] 

31 commissioner shall apply to the SU1Jerior Court in the same man­

32 ner as provided in section 1 of P. L. 1970, c. 289 (C. 30:4-165.7) for 

33 appointment of a guardian tmless another application is pending. 

34 The commissioner shall also promptly advise in plain language 

35 any parent, spouse, 1'elative, or other interested person of his 

36 findings and of the parent's or lJerSon's right to participate in the 

37 process of an adjudication and to be considered for appointment 

38 as a guardian. The commissioner may offer to these persons assist­

39 ance to facilitate their appointment as guardian tmless he has rea­

40 son to question their fitness to serve. 

1 3. The title of P. L. 1970, c. 289 is amended to read as follows: 

2 An act concerning mentally [ill, mentally deficient and mentally 

3 retarded] incompetent adults and supplementing chapter 4 of 

4 Title 30 of the Revised Statutes. 

1 4. Section 1 of P. L. 1970, c. 289 (C. 30 :4-165.7) is amended 

2 to read as follows: 

3 1. [Any parent] The commissioner or any parent, spouse, rela­

4 tive, or interested party, on behalf of [a mentally-ill, mentally­

5 deficient or mentally-retarded individual, as the case may be] an 

6 alleged mental incompetent who is receiving [State or county] 

7 functional or other services and is over 18 years of age may [at 

8 any time move in] file a complaint upon notice to the alleged 

9 1nental inc01npetent with the Superior Court [or III the County 

10 Court] in the county furnishing the services or III which such 

1.1 parent, spouse, relative, or interested party resides for a judgment 

12 designating [him as the legal guardian of the person of such an 
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13 individual] a guardian. *The county adjuster 01' the county of 

14 settlement shall be ser'ved with a copy of the moving papers and 

15 made a pady to the actio}); except that the county adjusteTl1wy 

16 waive service of the moving papers if he lias no reason to oppose 

17 the action. If the county adjtt.<:ter elects to oppose the action he 

18 shall do so within /10 days after bcill,9 ,';el"ued with a COJ)Y of the 

19 moving papers.'" [The COUltty adjuster of the <'.ounty furnishing' 

20 the services shall IJe ~;ervcd v:i;11 a copy of the Elovi llg' papen; and 

21 made a party to the actio1l; rrovi(1~'cl, however, that the couut;! 

22 adjuster may waive ;,;ervice of the movilig papers if 118 has no reason 

23 to oppose tIl(; action.] 

1 5. Section 2 of P. L. 1070, c. 289 (C. 30:4-1GG.8) IS amended 

2 to read as follows: 

3 2. The moving papers shall include a Yerincd complaint, [a 

4 medical] an affidavit from [tlJ.e attending] a practicing physician 

5 [stating the nature of the mellta1 i11]1(;s8, llH>nbl defi.ciel1cy or 

6 mental retardation, as the case may be, of the i11(1ivi(1ua1] or a 

7 psychologist licensed pur'suant to P. L. 1966, c. 282 (C. 45:14B-1 

8 et seq.), and an affidavit from the chief executive officer, medical 

9 director or other offi.cer having [the general supervisory or] ael­

10 ministrative control [of the institution at] over thr progmm from 

11 which the individual is receiving fUllCtionul or other services pro­

12 vided by the Division of Mental Retardation [stating the length 

13 of the individual's commitment or period of treatment and the 

14 necessity of continuing the functional Bervices]. The affidavits 

15 shall set forth with particularity why it is believed that the indi­

16 vidual is in need of a guardian. 

1 6. Section 5 of P. L. ID70, c. 28:1 (C. 30 :4-165.11) IS amended 

2 to read as fonows: 

3 5. [The term" parent" as used in this act shall mean the natural 

4 parent or parents, prior guardian, or other person standing in 

;) loco parentis of the individual. All other terms used in this act 

6 shall have the same meaning as defined in chapter 4 of Title 30 

7 of the Revised Statutes to which this act is snpplementary.] As 

8 'used in P. L. lD70, c.289 (C. 30:4-165.7 et seq.) the term "mental 

9 incompetent" has the same meaning as defined in N. J. S. BE :1-2. 

1 7. (New section) Upon the receipt of a complaint for the appoint­

2 ment of a guardian, the comt shall '!.[hold a hearing tol~ determine 

3 the necessity of the appointment. Disposition of the matter shall 

4 be in accordance witlJ. N. .T. S. 3B :1-2 and the 

;) Rules Governing the Courts of the State of New Jersey. In any 

6 case ,vhere a guardian is to be appointed, the COnTt shall follow 

7 the priorities for choosing a guardian set forth in N. J. S. 3B :12-25. 
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8 The court shall gIVe due consideration to the 

9 religious preference of the proposed ward. The Commissioner of 

10 the Department of Human Services in his official capacity may be 

11 appointed guardian in cases under this amendatory and supple­

12 mentary act, except that the commissioner shall only serve as 

13 guardian of the person. 

1 8. (New section) 'Within five years after the effective date of this 

2 amendatory and supplementary act, tbe commissioner shall review 

3 the case of every person who received guardiansIlip services with­

4 out prior judicial review before the effective date of this amendatory 

5 and supplementary act. If the need for a guardian appears to 

6 continue, the commissioner shall apply to the Superior Court upon 

7 notice to the alleged mental incompetent for the appointment of a 

8 guardian of the person in the same manner as provided in section 

9 1 of P. L. 1970, c. 289 (C. 30 :4-165.7), unless another apvlication is 

9A pending. 

10 Upon the receipt of a complaint for the appointment of a guard­

11 ian, the court shall appoint an attorney where tIle alleged mental 

12 incompetent is not represented by an attorney. The attorney ap­

13 pointed shall receive a reasonable fee determined by tIle court. If 

14 the alleged incompetent cannot afford an attorney, the fee shall be 

15 paid by *[the county of settlement, if allY, of the alleged mental in­

16 competent]* *the State*. The fee shall include the reasonahle costs 

1.7 incurred by the attorney in obtaining independent expert advi.ce. 

18 The attorney, after conducting all investigation into the matter, 

19 which shall include an interview with the alleged mental in­

20 competent, an interview with the proposed guardian, and the report 

21 of an independent expert professionally qualified to relJder all 

22 opinion on issues pertaining to incompetency, shall advise the court 

23 by way of a report in affidavit form whether there is cause to dispute 

24 either the contention of the commissiol1er that the appoilltment of a 

25 guardian is necessary or the commissioner's recommendation as to 

26 who that guardian should he. If the alleged mental incompetent 

27 expresses an opinion on the subject, the attorney sllaU advise the 

28 court of that opinion. The faCTs contained in the report of the 

29 attorney shall be sworn to or verified i~l a manner as prescribed by 

29A the court. 

30 If, after reviewing the report of tIle attorney, tIlere appears to 

31 be no difference behveen the position of the commissioner and tIle 

32 findings of the attorney, the court may proceed in a summary 

33 fashion to appoint a guardian. A plenary hearing sIla11 be held 

::H: if requested by the alleged mental incompetent, his attorney, or 

35 anyone acting on his behalf. 
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1 9. (New section) The court shall appoint the Public Advocate 

2 to serve as counsel for persons who do not have an attorney and 

3 over whom guardiansbip is sought pursuant to this amendatory 

4 and supplemelltal'y act to the extent that funds are available ror 

5 this purpose. If the Public Advocate is appointed to represent an 

6 alleged mental incompetent, no attorney's fee is payable. 

1 10. (New section) a. 'Vllenever the commissioner believes that 

2 guardianship is no longer required or that another person should 

3 be appointed to serve as guardian, he shall apply to the Superior 

4, Court for an order modifying or terminating the letters of guard­

5 ianship. "Vhere someone other than the commissioner is serving 

6 as guardian, notice shall h" provided to that perS011. '.''[In cases 

7 where the commissioner serves 118 g'uardian, the Public Advocate 

8 shall be given notice of this review with an opportunity to meet the 

o the person subject to review and to inspect the commissioner's 

10 records.]* 

11 b. At least once every three years, the commissioner shall review 

12 the case of each person who receives fUllctional or other services 

13 and who has a guardian. 

14 c. The Public Advocate, the incompetent person, or someone 

Hi acting in his behalf may institute a similar action for judicial 

16 review at any time. 

17 *d. In cases where the commlsswner serves as 91wrdian, the 

18 Public Advocate shall be given notice of al!?) actions taken lJ11T8uant 

19 to subsection a. or b. of this section. The Public Advoca!e shall be 

20 given an opportunity to tneet the pe'fson sllbject to review and 

21 inspect the commissioner's records.';~ 

1 11. (Rew section) The commissioner shall adopt pursuant to the 

2 "Administrative Procedure Act," P. L. 1968, c. 410 (C. 52 :14B-1 

3 et seq.) such rules as are necessary to effectuate the purposes of 

4 this amendatory and supplementary aet. 

1 12. The following are repealed: sections 3 and 4 of P. L. 1970,
 

2 c. 289 (0. 30 :4-163.9 and 30 :4-165.10).
 

1 *13. (New section) There ,is appropriated from the Gener'al Fund
 

2 the sum of $35,000.00 to the Departllte'llt of Human Services and
 

3 $35,000.00 to the Depa1'tntent of the Pltblic Advocate to effectuate
 

4 the purposes of this act.
 

1 14. (New section) Three years after enactment of this amend­


2 atory and supple'l1wutary act, the Department of IIuman Services
 

3 shall conduct a study of the nllmber and type of cases brought to
 

4 obtain glwrdianship p'ursuant to this amendato"ry and supple­


5 mentary act. This study shall be completed within 90 days and
 

6 forwarded to the Cler-7c of the General Assembly, the Secr-etary of
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7 the Senate, the General Asse1nbly Corrections, Health and Human 

8 Set"vices C01n1nittee and the Senate Institutions, Health and TVel­

9 fare Committee.* 

1 *[13.]* *15.* This act shall take effect *[immediately]* "'on 

2 March 1, 1.985~' except that the periodic review mandated in sub­

3 section b. of section 10 of this act shall not be required until five 

4 years after the effective date of this act. 
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3 be appointed to serve as guardian, he shall apply to the Superior 

4 Court for an order modifying or terminating the letters of guard­

5 ianship. Where someone other than the commissioner is serving 

6 as guardian, notice shall be provided to that person. In cases where 

7 the commissioner serves as guardian, the Public Advocate shall 

8 be given notice of this review with an opportunity to meet the 

9 the person subject to review and to inspect the commissioner's 

10 records. 

11 b. At least once every three years, the commissioner shall review 

12 the case of each person who receives functional or other services 

13 and who has a guardian. 

14 c. The Public Advocate, the incompetent person, or someone 

15 acting in his behalf may institute a similar action for judicial 

16 review at any time. 

1 11. (New section) The commissioner shall adopt pursuant to the 

2 "Administrative Procedure Act," P. L. 1968, c. 410 (C. 52 :14B-1 

3 et seq.) such rules as are necessary to effectuate the purposes of 

4 this amendatory and supplementary act. 

1 12. The following are repealed: sections 3 and 4 of P. L. 1970, 

2 c.289 (C. 30 :4-165.9 and 30 :4-165.10). 

1 13. This act shall take effect immediately except that the periodic 

2 review mandated in subsection b. of section 10 of this act shall not 

3 be required until five years after the effective date of this act. 

ST'ATEMENT 

This bill establishes procedures for obtaining guardianship over 

mentally incompetent persons 18 years of age and older who are 

receiving services from the Division of Mental Retardation in the 

Department of Human Services. 

'The purposes of the bill are to eliminate the cost and burden 

to parents of obtaining guardianship over their mentally incompe­

tent children who are 18 years of age and older and to ensure the 

due process rights of these persons in guardianship proceedings. 

The bill: 1. expands the definition of "guardianship services" 

to cover persons with disabilities other than mental retardation 

who receive services from the Division of Mental Retardation; 

2. requires the Commissioner of Human Services to file a com­

plaint with the court for appointment of a guardian when he deter­

mines that a minor who is almost 18 years of age and mentally 

retarded or has another disability and is receiving services from 

the Division of Mental Retardation, appears to be mentally incom­

petent and in need of a guardian; 3. directs the commissioner 

ft~ /1 (1'(1$1 
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to review within five years the case of each person currently receiv­

ing guardianship services without prior judicial review; 4. pro­

vides that the alleged mental incompetent shall be noticed of the 

action and shall be represented by an attorney at the guardianship 

hearing; 5. provides that a successor guardian may he appointed 

at the 'same time as the guardian; and 6 provides that at least 

once every three years the commissioner shall review each case 

where a guardian has been appointed, with this review requirement 

taking effect five years after the date of enactment. 

This bill repeals sections 3 and 4 of P. L. 1970, c. 289 (C. 

30 :4-165.9 and 30 :4-165.10) concerning opposition to guardianship 

by the county adjuster and the guardianship of the mentally ill, 

respectively. 
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As amended by the committee, this bill establishes procedures for 

obtaining' guardianship over mentally incompetent persons 18 years 

of age amI older who are receiving' services from the Division of Mental 

Retardation in the Department of Human Services. 

The purposes of the bill are to eliminate the cost and burden to 

parents of obtaining guardianship over their mentally ill competent 

children who are 18 years of age and older and to ensure the due process 

rights of these persons in guardimlship proceedings. The bill: 1. ex­

pands the definition of "guardianship services" to cover persons with 

disabilities other than mental retardation who receive services from the 

Division of Mental lletardatioll; 2. requires the Commissioner of Hu­

man Services to file a complaint with the court for appointment of a 

guardian when he determines that a minor who is almost 18 years of 

age and mentally retarded or has another disability and is receiving 

services from the Division of Mental Retardation, appears to be men­

tally incompetent and ill need of a guardian; 3. directs the commissioner 

to review within five years the case of each person currently receiving 

bruardianship services without prior judicial review; 4. provides that 

the alleged mental incompetent shall be notified of the action and shall 

be represented by an attorney at the guardianship hearing; 5. provides 

that a successor guardian may be appointed at the time as the guardian; 

and 6. provides that at least once every three years the commissioner 

shall review each case where a guardian has been appointed, with this 

review requirement taking effect :five years after the date of enactment. 

This bill repeals sections 3 and 4 of P. L. 1970, c. 289 (C. 30 :4-165.9 

and 30 :4-165.10) concerning opposition to guardianship by the county 

adjuster and the guardianship of the mentally ill, respectively. 

Through amendment the committee: 

1. Added appropriations of $35,000.00 to the Department of Human 

Services and $35,000.00 to the Department of Public Advocate to effect­

uate the purposes of the bill. 

2. Added a provision to serve notice of complaints seeking guardian­

ship with the county adjuster of the county of settlement. 
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3. Added a prOVISIOn to have the State, instead of the county of 

settlement, pay attorney fees if an alleged incompetent cannot afford 

one. 

4. Added a section directing the Department of Human Services to 

conduct a study of the number and type of cases brought to obtain 

guardianship. 

5. Added a section to provide notice to the Public Advocate in cases 

where the Commissioner of Human Services serves as guardian. 

6. Changed the effective date to March 1, 1985 instead of immediately. 

The committee received testimony in support of this bill which 

stated that this bill would aid concerned persons in assuming the re­

sponsibility for mentally retarded persons who are unable to care 

for themselves. 
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STATEMENT TO 

ASSEMBLY, No. 617 

STATE OF NEW JERSEY
 

DATED: JANUARY 28, 1985 

This bill establishes procedures for obtaining guardianship over 

mentally incompetent persons 18 years of age and older who are re­

ceiving services from the Division of Mental Retardation in the De­

partment of Human Services. 

The purpose of these procedures is to eliminate or reduce the cost 

and difficulty for parents in obtaining guardianship of their adult chil­

dren who are mentally incompetent and to safeguard the due process 

rights of these mentally incompetent persons in guardianship pro­

ceedings. 

This bill expands the definition of "guardianship services" to cover 

persons with disabilities other than mental retardation who receive 

services from the Division of Mental Rrtardation; requires the Com­

missioner of Human Services to file a complaint with the court for 

appointment of a guardian when he determines that a minor who is 

almost 18 years of age and is receiving services from the Division of 

Mental Retardation, appears to be mentally incompetent and in need 

of a guardian; directs the commissioner to review within five years 

after March 1, 1985 the case of each person currently receiving guard­

ianship services without prior judicial review; provides that the alleged 

mental incompetent shall be given notice of the action and shall be 

represented by an attorney at the guardianship hearing; and provides 

that beginning five years after enactment of the bill, the commissioner 

shall review each case where a guardian has been appointed at least 

once every three years. 

This bill also provides that the county adjuster be notified of a pend­

ing guardianship action and be given the opportunity to be made a 

party to the action; that an alleged mental incompetent's attorney's 

fee be paid by the State instead of the county of settlement; that the 

Public Advocate be given notice of and an opportunity to meet the men­

tal incompetent in guardianship review actions where the Commissioner 

of Human Services serves as the guardian and that Human Services be 

required to undertake a review, three years after enactment, of the 



number and types of cases brought to obtain guardianship under this 

bill. 

To effectuate the bill's provisions, $35,000:00 is appropriated to 

Human Services and $33,000.00 to the Public Advocate. 

Additionally, the bill repeals sections 3 and 4 of P. L. 1970, c. 289 

(C. 30 :4--165.9 and C. 30 :4--165.10) concerning opposition to guardian­

ship by the county adjuster and guardianship of the mentally ill. 
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