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[SECOND OFFICIAL COpy REPRINT] 

SENATE, No. 2109 

STATE OF NEW JERSEY
 

INrrRODUCED MAY 5, 1986 

By Senator O'CONNOR 

Referred to Committee on Labor, Industry and Professions 

AN ACT concerning banks and qualified banks and amending 

**various sections of*~' and supplementing P. L. 1948, c. 67. 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. Section 35 of P. L. 1948, c. 67 (C.17 :9A-35) IS amended to 

2 read as follows: 

3 35. Trust funds. 

4 A. All moneys, securities and other property held by a quali­

5 fied bank in fiduciary capacities pursuant to paragraphs (5), (6), 

6 (7), (8), (9) and (10) of section 28, shall be kept separate and 

7 apart from the moneys, securities and other property belonging 

8 to such bank, and such moneys, securities and other property 

9 shall not be liable for the debts or obligations of the bank; except 

10 that moneys held by a qualified bank in one or more such fiduciary 

11 capacities, awaiting investment or disbursement, may be deposited 

12 in a single account Or in separate accounts with itself or with any 

13 other banking institution or with any bank, trust company or 

14 national banking association having its principal office in any 

15 other state. Moneys so deposited with itself may be used by the 

16 bank in the conduct of its business. Securities held by a qualified 

17 bank in fiduciary capacities may also be deposited with any other 

18 banking institution, or with any bank, trust company or national 

19 banking association having its principal office in any other state. 

20 The duties of the depository in respect to securities so dep05ited 

21 with it shall be confined to the safekeeping thereof, the collection 

22 of interest thereon for the account of the depositing qualified bank, 

EXPLANATION-Matter enclosed in bold-faced brackets [thus] in the above bill 
is not enacted and is intended to be omitted in the law. 

_ Matter printed in ilalj(,s tltJ/5 i. n.f'W mailer. 
Matter enclosed in asterisks or stars has been adopted as follows: 

$-Senate committee amendments adopted' June 19,'1986• 
... *-Assembly committee amendment adopted October 20, 1986. 



23 and the performance of such other clerical or ministerial acts as 

24 the depositing qualified bank may from time to time request. Noth­

25 ing herein contained shall be construed as relieving the depositing 

26 qualified bank from the duty to account for all securities deposited 

27 as authorized by this subsection. 

28 B. In the event of the insolvency of a qualified banI;: which has 

29 dep08ited such moneys with itself, such bank in such fiduciary 

30 capacities shall have claims against the assets of the uank for 

31 moneys so deposited, prefened over claims not otherwise entitled 

32 to preference, but subordinate to all other claims which shall be 

33 entitled to preference. In the event of the insolvency of any other 

34 banking institution or of any bank, trust company or national 

35 banking association having its principal office in any other state, 

36 in which such moneys shall have been deposited, a qualified bank 

37 which shall have made such deposits shall be liable for the amount 

38 of such deposits as if such deposits had been made with it, and 

39 shall be subrogated to its claims as fiduciary against the insolvent 

40 banking institution, bank, trust company or national banking asso­

41 ciation, in which such deposits shall have been made. 

42 C. Notwithstanding any other provisions of law, any qualified 

43 bank holding securities in a trust estate, or any banking institution 

44 holding securities as a custodian or managing agent, or as custo­

45 dian for a fiduciary, is authorized to deposit or arrange for the 

46 deposit with the federal reserve bank in its district, any securities 

47 so held the principal and interest of which the United States of 

48 America or any department, agency or instrumentality thereof 

49 has agreed to pay, or has gnaranteed payment. Securities so de­

50 posited shall be credited to one or more accounts on the books of 

51 such federal reserve bank in the name of such qualified bank or 

52 such banking institution, to be designated fiduciary or safekeeping 

53 accounts, to which other similar securities may be deposited. The 

54 records of such qualified uank and the records of a banking insti­

55 tution acting as custouian, as managing agent or as custodian for a 

56 fiduciary, shall at all times show the name of the party for whose 

57 account the securities are so deposited. Ownership of, and other 

58 interests in, such securities lllay be transferred by bookkeeping 

59 entry on the books of such federal reserve bank without physical 

60 delivery of certificates representing such securities. A qualified 

61 bank or banking institution depositing securities pursuant to this 

62 section shall be subject to such rules and regulations as, in the case 

63 of State-chartered institutions the commissioner, and in the case 

64 of national banks, the comptroller of the currency, may from time 



65 to time issue. A qualified bank ,)t' hauking institution acting as 

66 custodian for a fiduciary s11all, on demand by the fiduciary, certify 

67 in writing to the fiduciary the securities so deposited by such 

68 qualified bank Or banking institntion with such federal reserve 

69 bank for the account of s11cll fidueiary. A qualified bank shall, on 

70 demand by any party to a judicial proceeding for the settlement 

71 of such qualified bank's account as fiduciary, or 011 (lemand by the 

72 attorney for such party, certify in writing to such party the 

73 securities deposited by such qualified bank with such federal re­

74 serve bank for its account as fiduciary. This subsection shall 

75 apply to any qualified bank or banking institution holding secur­

76 ities in a fiduciary, custodial or management capacity, acting on the 

77 effective date of this act or who thereafter may act regardless of 

78 the date of the agreement, instrument 01' court order pursuant to 

79 wllich such qualified bank or banking institution is acting. Nothing 

80 contained in tIlis subsection shall be construed as relieving a quali­

81 fied bank or banking institution depositing securities as autIlorized 

82 by this subsection from the duty to account for all securities 

83 so ueposited. 

84 D. (1) For each account held by a qualified bank in a fiduciary 

85 capacity pursuant to paragraph (5), (6), (7), (8), (9), or (10) of 

86 section 28 of P. L. 1948, c. 67 (C. 17:9.A-28) all moneys in excess 

87 of $100.00 whether income or principal, which are at(Jaiting invest­

88 ment or disbursenzent, which m'e not otherwise subject to di1'eetion 

89 regarding investment and which are not held for distribution on 

~O a monthly basis, shall be invested by the qualified bank or cle­

m posited with the qualified bank Or with another qualified bank as 

92 set forth in this paragraph. The bank shall invest or deJ)osit that 

~)3 portion of the moneys in excess of $100.00 within 7 business days 

94 of the account Teceiving or accumulating the $100.00 OT mOTe. The 

95 im'estment or deposit shall be in accordance with the ,(Pnulent 

96 Investment Law," N. J. S. tJB :20-12 et seq., and shall pToduce a 

97 mte of reftwn C01n'mensurate with the sh01't-tenn 1narket rate of 

98 return then prevailing. If notice is given PU1'Sttant to paragraph 

99 (2) of this subsection, in addition to otkeT compensation that the 

100 qualified bank is othenoise entitled to by law for services as a 

1 n1 (irlllciar!J. it shall be entitled to pay itself out of the income earned 

W2 on t71e' int'cslment Or deposit ful' its l'eUSOl1(tlJZe clwrifes for the 

J 03 maintenance and administration of tlle services Tefc1Ted to in this 

104 subsection. A qualified bank sholl not be required to perform these 

105 investment servicrs if it is not permitted under the terms of the 

106 instrument gove1'1~ing the /idtlCiary capacity in which it serves, or 
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107 by the person empowered to direct illre~tJltents, to receive reason­

108 able compensation for providing these set'vices, unless the qualified 

109 bank expressly agrees to prouide the investment services without 

110 compensation. 

111 (2) The qualified bank shall notify it" customers who are re­

112 ceiving Or who will receive the investment services set forth in 

113 this subsedion of the basis of the tlllnk's charpes for the services 

114 or any change in the basis 0/ fhe bunk's charges for the services. 

115 The notice shall be in /i'riting and may be sent by regular nwil 

116 and mall veil/eluded with the periodic account state1YtCnt. Notice 

117 ,r;iren at any time prior to the institution of the services or within 

118 ,']u days after the institution of the services, or any change in the 

119 basis of the bank' .'I char'ges for the services, shall be in compliance 

120 with this paragraph. Fo)' the pUl'jJoses of this paragraph, "cus­

121 tomer" nwans the person or persons who receive the periodic 

122 account statements issued by the qualified bank. 

123 E. A qualified bank acting in a fiduciary capacity is authorized, 

124 in the absence of an express provision to the contrary, whenever 

125 a law, regulation, governing instnl1Y/'ent or order directs, requires, 

126 authorizes or permits investment in United States government 

127 obligations, to invest in those obligations, either directly or in the 

128 form of securities of, or other interests in, any open-end or closed­

129 end l11anagement investment company or investment trust regis­

130 tered under the "Investment Company Act of 1940," 54 Stat. 81.7 

131 (15 U. S. C. ~ 80a-1 et seq.), if the portfOlio of thatinvesttnent 

132 company or investment trust is limited to United States govern­

133 ment obligations and to repurchase agreements fully collateralized 

134 by United States government obligations, which collateral shall 

135 be delivered to or held bV the investment company or investment 

136 trust, either directly or through an authorized c1lstodian. N oOling 

137 in this subsection shall alter the power of a qualified bank to othe'r­

D8 wise invest funds or assets which it may receive and hold in a 

139 fiduciary capacity, nor shall anything in this subsection affect the 

140 degree of prudence and judgment which is required of qualified 

141 banks generally. 

1 2. Section 79 of P. L. 1948, c. 67 (C. 17 :9A-79) IS amended to 

2 read as follows: 

3 79. Annual meetings; notice. 

4 A. The annual meeting of tlJe stocl~holders of every bank shall 

5 be held on such day in January, Fl)bruary, March or April in each 

6 year as the [by-laws] b.?/laws shall pro\'ide; or, if there be no 

7 governing [by-law] bylaw, then Oll the fourth Tuesday in [Jall ­
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8 uary] March. The commissioner may require that prior notice be 

9 given to him of a change in the date of an annual meeting, and 

10 may prescribe the form of such notice and the time when such 

11 notice shall be given. 

12 B. Not less than 10 days prior to the date fixed for sucll meet­

13 ing, notice of the annual meeting shall be published once in a 

14-15 newspaper published and circulated in the municipality in which 

16 the bank maintains its principal office, or, if there be no such neW8­

17 paper, then in one published in the county in which the bank main­

18 tains its principal office or in an adjoining county, and which has 

19 general circulation in the municipality in which the bank maintains 

20 its principal office. In addition, notice of such meeting shall be 

21 given as provided in section 81. At such annual meeting, directors 

22 shall be elected and such other business may be transacted as may 

23 properly be brought before a meeting of stockholders, except that 

24 no business other than the election of directors shall be transacted 

25 at such meeting unless notice of such other business shall have 

26 been given in the manner provided by section 81. Notice of such 

27 other business need not be included in the publication of notice 

28 required by this section. 

1 3. (New section) Any action required or permited to be taken 

2 at a meeting of stockholders by P. L. 1948, c. 67 (C. 17 :9A-l et 

3 seq.) or the certificate of incorporation or bylaws of a bank, may 

4 be taken without a meeting if all stockholders consent thereto in 

5 writing. ,Vhenever action is taken pursuant to this section, the 

6 written consents of the stockholders consenting thereto shall be 

7 filed with the minutes of proceedings of stockholders. Any action 

8 taken pursuant to this section shall have the same effect for all 

9 purposes as if the action had been taken at a meeting of the stock­

10 holders. If any other provision of P. L. 1948, c. 67 (C. 17:9A-l 

11 et seq.) requires the filing of a certificate upon the taking of an 

12 action by the stockholders, and the action is taken in the manner 

13 authorized by this section, the certificate shall state that the action 

14 was taken without a meeting pursuant to the written consents of 

15 all of the stockholders. 

1 4. Section 81 of P. L. 1948, c. 67 (C. 17 :9A-81) IS amended to 

2 read as follows: 

3 81. Stockholders' meetings; notice. 

4, Notice of all meetings of stockholders shall be given to the 

5 stockholders not less than ten nor more than [thirty] 60 days 

6 prior thereto, by mail, postage prepaid, addressed to each 

7 stockholder at his address as it appear's on the books of the hank. 
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8 The notice shall specify the place, day and hour of the meeting and 

9 the nature of the business to be transacted. Except as otherwise 

10 provided by section seventy-nine, no business may be transacted 

11 at any meeting except that specified in the notice of the meeting. 

1 5. Section 96 of P. L. 1948, c. 67 (C. 17 :9A-96) is amended to 

2 read as follows: 

3 96. Record date. 

4 A. The board of directors may fix a date, which shall precede 

5 by not more than [35] 90 days 

6 (1) the date of any meeting of stockholders, Or 

7 (2) the date upon which a dividend is to be paid, or 

8 (3) the date upon which rights are to be allotted, or 

9 (4) the date upon which any change or conversion Or ex­

10 change of capital stock is to take effect, 

11 as a record date for the determination of the stockholders who 

12 are entitled 

13 (5) to notice of and to vote at any such meeting, and at any 

14 adjournment thereof, or 

15 (6) to receive payment of any such dividend, or 

16 (7) to receive any such allotment of rights, or 

17 (8) to participate in any such change, conversion or ex­

18 change of capital stock, 

19 and in any such case only stockholders of record at the close of 

20 business on the date so fixed shall be entitled to notice of and 

21 to vote at such meeting and at any adjonrnment thereof, or to 

22 receive payment of such dividend, or to receive such allotment 

23 of rights, or to participate in snch change, conversion or exchange, 

24 as the case may be, notwithstanding any transfer of stock on thp. 

25 books of the bank after the record datc so fixed. 

26 B. If no such record date is fixed, only stockholders of record 

27 at the close of business on the *[thirty-fifth]* *sixty-fifth* day 

28 prior to (1) the date of such meeting, or (2) the date upon which 

29 such dividend is to be paid, or (3) the date upon which snch rights 

30 are to be allotted, or (4) the date upon which such change, conver­

31 sion or exchange of capital stock is to take effect, shall be entitled to 

32 notice of and to vote at such meeting and at any adjournment 

33 thereof, or to receive payment of sncll c1ivideml, or to receivc suell 

34 allotmcnt of' rights, or participate in such change, conversion or 

35 exchange, as the case may be, notwithstanding all~' transfer of 

36 stock Oll the books of the bank subsequent to such "'[tllirty-flfth];' 

37 "'sixty-fifth* day. 

1 6. Section 111 of P. L. 1948, c. 67 (C. 17 :9A-111) is amended 

2 to read as follows: 
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3 111. Officers; election; appointment; limitation. 

4 A. At the first meeting of the board of directors following each 

5 anllual meeting of the stockholders of a bank, the directors shall 

6 elect a chairman of the board of directors, if the office of chairman 

7 of the board of directors has been created pursuant to section 107, 

8 and a president [and one or more vice-presidents,] from their own 

9 number [except tllat, where the directors have elected a chairman 

10 of the board of directors who is not also the president, the directors 

11 may but need not elect a vice-president from their own number]. 

12 They shall also elect at such meeting either a cashier or a secretary 

13 and a treasurer, none of whom need be a director. Other officers, 

14 including [additional] one or more vice-presidents, who lleed not 

15 be directors, may from time to time be elected or appointed by the 

16 board of directors. 

17 B. Any person who holds more than one office in a bank shall 

18 not sign in more than one official capacity any writing requiring 

19 the signatures of more than one officer of the bank. 

1 7. This act shall take effect immediately, except that no bank 

2 shall be required to comply with the provisions of this act for 90 

3 days following the effective date. 

BANKING AND FINANCIAL INSTITUTIONS 

Allows banks with trust powers to invest or deposit excess trust 

funds on an interim basis. and concerning the corporate gover­

nance of banks. 
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3 111. Officers; electioll; appointment; limitation. 

4 A. At the first meeting of the board of directors following each 

5 anuual meeting' of the stockholders of a bank, the directors shall 

6 elect a ehairman of the board of directors, if the office of chairman 

7 of the board of direetors has been created pursuant to section 107, 

8 and a president [and Olle or more vice-presidents,] from their own 

9 number [except that, where the directors have elected a chairman 

10 of the board of directors who is not also the president, the director,.; 

11 may but need llOt elect a vice-president from their own number]. 

12 They shall also elect at ioluch meeting either a cashier or a secretary 

13 and a treasurer, none of whom need be a director. Other officers, 

14 including [additional] one or more vice-presidents, who need not 

15 be directors, may from time to time he elected or appointed by the 

16 board of directors. 

17 B. Any person who holds more than one office in a bank shan 

18 not sign in more than one official capacity any writing reqmrmg 

19 the signatures of more thun one officer of the bank. 

1 7. This act shall take effect immediately, except that no bank 

2 shall be required to l"omply with the provisions of this act for 90 

3 days following the effective date. 

STATEMENT 

This bill includes several amendments to modernize P. L. 1948, 

c. 67 commonly kno\Vll as the Banking Act of 1948 in regard to 

notices for stoc1dlOlclers' meetings, electing corporate officers, and 

allowing certain actions to be taken without a stockholders' 

meeting if all the stoeldlOlders consent to the action in writing. 

The bill also amends that act to set out standards under which 

banks with trust powers shall invest or deposit funds, income or 

principal, on an interim basis pending distribution or more per­

manent investment. This process of interim investment is com­

monly known as "sweeping'" of funds. Sweeping of funds is 

possible because of the use of computers and will result in greater 

return to trust customers. 

BANKING AND FINANCIAL INSTITUTIONS 

Allows hanks witb trust powers to invest or deposit excess trust 

funds on an interim hasis pending distribution or investment to 

benefit trust customers. 
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ASSEMBLY FINANCIAL INSTITUTIONS COMMITTEE 
. 

STATEMENT ON 

Senate Bill No. 2109(OCR) 

DATED: October 20, 1986 

The Assembly Financial Institutions Committee 

favorably reports Senate Bill No. 2l09(OCR) with technical 

amendment to conform this bill to Assembly Bill 

No.2726(OCR) previously released by the committee on 

September 11th. 

'rhis hill, ar, mnended, makes several minor changes to the Ranking' 

Act of 1!)48 having to do with corporate governance, and provides for 

the sweeping of trnst accouuts by "qualifi<>d hanks" (that is hanks and 

savings hanks with trust powers). 

Section 2 of the bill fixes the fourth 'l\1esday in March, instead of' the 

fourth Tuesday iu .J anuary, as the <la te on which annllal meetings of the 

stockholdprs must be held in absence of a hank bylaw setting the meeting 

date. 

Section a of the bill provides tlwt any action required or permitted to 

be taken at a meeting of the stockholders may be taken without a meet­

ing if all the stockholders of the hank consent thereto in writing. 

Present law rpquirps that notice of stockholders' meetings be given
 

not morp than 30 days prior to the meeting and also requires that the
 

hoard of directors shall not fix a record date for determination of
 

stockholderR which precedes the meeting by more than 35 days. 'J'he
 

amendments to these provisions ill sections 4 and 5 of the hill change
 

the maximum notice of stockholders' meetings from 30 to 60 days, and
 

the maximum period between the meeting and the record date from 3;)
 

to 90 days.
 

In section (i, the hill deletes the provision which requires that if the
 

offices of chairman and president of a bank are held by the same person,
 

a director lllUst serve as vice-presiflent.
 

Finally, under section 1 of the hill, standards are estahlished under
 

which qualified banks are required to invest or deposit funds, income
 

or principal in trust accounts on an interim basis pending distribution
 

or more permanent investment. The process of interim investment is
 

commonly known as "sweeping" of funds. It is a relatively recent
 

device made practical by eomputerized programs which can efficiently
 

identify amI transfer funds available for investment for an interim
 

period. This section also authorizes qualified banks to levy a reasonable
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charge for the sweeping service, and applies the "prudent" standard 

for investments from present New Jersey trust law. It also permits 

qualified banks which are required by a trust instrument, statute or 

regulation to invest in United States Government obligations, to carry 

out those requirements or instructions by investing in mutual funds 

whose portfolio is limited to those obligations. 

The amendments were technical in nature. 



SENATE LABOR, INDUSTRY AND PROFESSIONS
 
COMMITTEE
 

STATEMENT TO 

SENATE, No. 2109 
with Senate committee amendments 

STATE OF NEW JERSEY
 
DATED: .JUNE 16, 1986 

This ]1ill mnkps various minor chanp:es to the Banking- Act of 1948 

and T1rO\'lc1es for the sweeping of trust acroullts hy "qualified" hanks. 

Section 2 of the bill fixes the fourth Tnosda~' of :March, instead of the 

fourth 'rllesdav in ,Tanuarv, a'S tIle date on which annual meetino's of 
.'. t:'l 

tlw stockholders mll"t "he held in a]1sence of a hank bylaw setting such 

moetin,!! da teo 

Section ~ of the hill provides that any action recluired or permitted to 

Iw taken at a meetillr'; of the stockholdPl's may he takell without a meet­

ill\!; if all the stockholders of the bank consent thereto in writing. 

Prc~ent law requires that notice of stockholders' meetings he given 

pot more than :30 da:'s prior to the meetin,'J,' and also requires that the 

honrd of directors f'1111.11 not fix a record date for determination of 

stockholders which precedes the meeting by more than 35 days. The 

amendments to these provisions ill sections 4 and 5 of the bill change 

the maximum notice of stockholders' meetings from 30 to 60 days, and 

the record date maximum period from 35 to 65 days. 

The bill iu section 6 deletes the provision which requires that if the 

offices of chairman and president of a hank are held by the same person, 

a director must serve as vice-president. 

Finally, under section 1 of the hill, standards are established under 

which hanks with trust powers (qualified banks) shall invest or deposit 

funds, illcome or principal ill trust accounts, on all interim basis pending 

distrihution or more permanent investment. This process of interim 

investment is commonly known as "sweeping" of funds. It is a relatively 

recent device made practical by computerized prog-rams which can 

identify and invest funds which should be invested for an interim period. 

This section authorizes a reasonahle charge for the "sweeping" service, 

and applies the "prudent" standard in present New Jersey trust law 

for investments. It also permits qualified banks which are required by 

a trnst instrument, statute or regulation to invest in United States 

Government obligations, to carry out those requirements or instructions 

by investment in mutual funds whose portfolio is limited to those 

obligations. 
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