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ASSEMBLY, No. 4217 

STATE OF NEW JERSEY
 
INTRODUCED MAY 28, 1987
 

By ASBemblytnan GARGIULO
 

AN ACT concerning certain appointments as a municipal firefighter 

or a municipal police officer. 

1 BE IT ENACTED by the Senate a"d General Assembly of the State 

2 of New Jersey: 

1 1. Not\\ithstanding any other law, role, regolation. or directi\'e 

2 to the contrary, any person appointed to a positi6n as a municipal 

3 firefighter or a i municipal police officer on or after March 1, 19S7 

4 and prior to June 1, 1987 who has been removed from that position 

5 or whose removal has heen directed. or who is deemed to be ineligible 

6 for that position because the person was over 35 years of age on 

7 the announced cltJ6mg <iaH: fOl" i~L'!:"1WU competitive examination 

8 for that position shaH be restored to tbd position or retained in 

!> tha~ position, as the ca,<;;e iliay be, and shaH be enroll~d as 11 member 

10 of the Police and I~irC'men'3 Reiiremeut S)"l;tem established pur

11 sunnt to P. L. 1944, c. 235 {C. 43:16AA et seq.). 

1 2. This act shall take efft:!ct immediately 

STATEMEN1.'· 
This bill provides that any person appointed to 8. position as a 

municipal firefighter or a municipal police QRicel' on or after March 

1, 1987 and prior to June I, 1987 who has been removed from that 

position or wh,')se removal has been directed or who is deemed to 

be inelif,rible b(JC8use the person was over 35 years of age on the 

announced closing date for the open competitive' examination for 

that position l:ihall be restored to that position or t"etained in that 

position, 88 the (\Me may be, and shall be enro1l6d as a member of 

the }'oIice and Firemf'n ~5 Retirement Syst'ml established pW'S1J&Jlt 

tfJ P.l~ 1944, a. 255 (C. 43:l6A-l et seq.). 

-~. 
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STATE OF NEW JERSEY
 
INTRODUCED MAY 28, 1987 

By Assemblyman GARGIULO 

AN ACT concerning certain appointments as a municipal firefighter 

or a municipal police officer. 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. Notwithstanding any other law, rule, regulation, or directive 

2 to the contrary, any person appointed to a position as a municipal 

3 firefighter or a municipal police officer on or after March 1, 1987 

4 and prior to June 1, 1987 who has been removed from that position 

5 or whose removal has been directed or who is deemed to be ineligible 

6 for that position because the person was over 35 years of age on 

7 the announced closing date for the open competitive examination 

8 for that position shall be restored to that position or retained in 

9 that position, as the case may be, and shall be enrolled as a member 

10 of the Police and Firemen's Retirement System established pUT

11 suant to P. L. 1944, c. 235 (C. 43:16A-1 et seq.). 

1 2. This act shall take effect immediately 

STATEMENT 

This bill provides that any person appointed to a position as a 

municipal firefighter or a municipal police officer on or after March 

1, 1987 and prior to June 1, 1987 who has been removed from that 

position or whose removal has been directed or who is deemed to 

be ineligible because the person was over 35 years of age on the 

announced closing date for the open competitive examination for 

that position shall be restored to that position or retained in that 

position, as the case may be, and shall be enrolled as a member of 

the Police and Firemen's Retirement System established pursuant 

to P. L. 1944, c. 255 (C. 43:16A-1 et seq.). 
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PUBLIC EMPLOYEES AND PERSONNEL
 

Restores or retains certain persons in positions of municipal fire

fighter and municipal police officer. 

\. . 



SENATE STATE GOVERNMENT AND FEDERAL AND
 
INTERSTATE RELATIONS AND VETERANS AFFAIRS
 

COMMITTEE
 

STATEMEKT TO 

ASSEMBLY, No. 4217 

STATE OF NEW JERSEY
 
DATED: JUNE 22, 1987 

The Senate State Govermnent Committee reports favorably Assem

bly Bill No. 4217. 

Amendments in 1986 of the federal Age Discrimination in Employ

ment Act authorize states to continue until December 31, 1993 the 

imposition of a mandatory retirement age and a maximum hiring age 

for firefighters and law enforcement officers. As a result of these 

amendments, the Attorney General has advised that this State's 

maximum hiring age of 35 for those positions is again in effect and 

must be enforced. The date of March 1, 1987 was set as the date for 

reimposition of the hiring age limitation. 

There have been some instances where appointments were made after 

March 1 because of unawareness of the directive imposing that date 

for reimplementation of the age 35 limitation. This bill addresses those 

appointments. It provides that any person appointed to a positioJl 

as a municipal firefighter or a municipal police officer on or after March 

1,1987 and prior to June 1, 1987 who has been removed from that posi

tion or whose removal has been directed or who is deemed to be in

eligible because the person was over 35 years of age on the announced 

closing date for the open competitive examination for that position 

shall be restored to or retained in that position, as the case may be, 

and shall be enrolled as a member of the Police and Firemen's Retire

ment System established pursuant to P. L. 1944, c. 255 (C. 43:16A-1 

et seq.). 
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February II, 1987 

Douglas R. Forrester 
Director 
Division of Pensions 
20 West Front Street 
Trenton, New Jersey 08625 

Re:	 87-0012: Amen~~ents to the Age 
Discrimination in Emolovment Act 

Dear	 Director Forrester: 

A question has arisen regarding the stat~s of mandatory 
maximum retirement ages and maximum hiring ages for members of 
certain New Jersey uniformed services participating in State
admini stered pension programs. The issue is prompted by rece!'lt 
amendments (hereinafter "1986 Amendments"), P. L. 99-592, to t~e 
"Age Discrimination in Employment Act" (hereinafter "ADEA"), 29 
U.S.C. §623 et sea. These amen~~ents generally provide that it is 
not unrawIul-,-i~ a violation of the ~~EA, for a state to enforce 
any maximum retirement age or maximum hiring age for law enforce
ment officers or firefighters in effect on March 3,' 1983. The 
Amendment generally became effective January I, 1987; it expires by 
its own terms on December 31, 1993. 

For the reasons set forth below, it is our opinion that 
the mandatory retirement prOVisions estal:>lished by State la'.... · re
quiring law enforcement officers and firefighters to retire prior 
to age 70 must again be enforced. It is also our vie'''' that the 
1986 ~.me!'ldments require the enforcement of the relevant pensicn 
provisions concerning maximum hiring ages for law enforcement and 
firefighter personnel. 

Some brief background is helpful in discussing t~is 

issue. On March 2, 1983, the United States Supreme Court concluded 
in EEOC v. Wyoming, 460 U.S. 226, 103 S.Ct. 1054, 75 L.Ed.2d 18 
(1983), that Congress could properly extend application of the ADEA 
consistent with the Tenth Amendment of the United States Consti~~
tion to t~e states. This helding result:d in the' ~.s,:·:.":.nce of :;·...·0 

J:~:"::la.: .L.-:to:-ne~l ~e!':~:-a:- 0~:' .."\ions.. T_ "-~:~al C!.-o:~,",,;,,:~ 1'Jo .. 5 : :S?.3). 
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it was concluded that the applicable provisions of. the State 
uniformed services pension statutes, which require the mandatory 
retirement of their members prior to age 70, were invalid and 
unenforceable under the ~nEA in the absence of facts at that time 
demonstrating that such mandatory retirement ages were a valid bona 
fide occupational qualification ( If BFOQII). In Formal Ooinion No.1 
(1984), we concluded that the maximum hiring.ages establish~d in 
those State pension provisions were similarly invalid and unenforce
able under the ~nEA. However, as a consequence of the 1986 Amend
ments, the ~nEA now permits until December 31, 1993 the enforcement 
by states or their political subdivisions of previously unenforce
able mandatory retirement and maximum hiring ages for covered law 
~nforcement officer~ and firefighters. 

The 1986 ~~e~dments amending Section 4 of the ~~EA pro
vide: 

(i) It shall not be unlawful for an emoloyer 
which is a State, a political subdivision of a 
State, an agencv or instrumentalitv of a State 
or a political subdivision of a State, or an 
interstate agency to fail or refuse to hire or 
to discharge anv individual because of such in
dividual's aoe if such action is taken

< 

(1) with respect to the employment of an 
individual as a firefighter or as a law enforce
ment officer and the individual has attained 
the age of hiring or retirement in effect under 
aoolicable State or local law on March 3, 1983, 
and 

(2) pursuant to a bona fide hi ring or 
retirement plan that is not a subterfuge to 
evade the purposes of this ~.ct. [P.L. 99-592, 
§3 (to be codified at 29 U.S.C. §623(i» (em
phasis supplied). 

These Amendments generally took effect on January 1, 1987.* 
Section 3 of the 1986 ~~endments expres~ly provides that the above 

* Section 7 of the 1986 Amendments generally provides that its pro
visions are to take effect on January 1, 1987. ~.n exception to 
this general operative date applies to employees subject to a 
collective-bargaining agreement whic~ meets certain conditions set 
forth· in the act. In that event, the 1986 Amendments do not become 
effective until the collective bargaining agreement expires or 
January 1, 1990, whichever occurs first. 

(~ootnote Continued On Following Page) 
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regarL,;lng t. e re lrerilE:nt and hiring age rest:-;c io..,s i .... e'::"'--- _ .... 
· t: R £!. 4 co - _.. -'. - - - - - ...c;t.h at t1me. See .... _15 -, ... ",th Cong., 2d Sess., 132 C F-e=. 

5628-5642 (1986). o~g. 

By the operation of its terms then, the 1S86 ~~enc~e~ts 
hold in abeyance the provisions of the ~~EA which would otherwise 
require states to eliminate mandatory retireme~t a~d maximu~ hirinc 
ages,· absent a demonstrated factual basis supporting the a~cotio; 
of such age restrictions as a BFOQ. Accordingly, under the' 1986 
"m • ..... l' S no'" u l-wful for a t t ~t-.!.enc.."en s 1... . ... n c::. s a e 0 en_orce any mandatory 
retirement and maximum hiring ages for law enforcement officers and 
firefighters in effect on March 3, 1983. 

In New Jersey on that date, the following uniformed 
cffice~ state pe~si~~ p~ograms ge~e~=lly p~ovided for the rn~~catory 

retirement of their me~bers before age 70, and also set a ge~eral 

m-xim"m hir1'~g -0':> e': 35· s ... -t.:> Pelic'" Re+-i.,...Q""Qnt Syst.:>m (C:--C:)c, __• _ •• c, .. _.. • \",.: _ _ _ ... .;~~_. _.~ _:':\_, 

N.J.S . ..a.. ·53:5?-.-8(a)(2) (mandatory retirement at age 55), N.J.S ..~. 

53:1-9 (35 ye=.r-old maximum hiring age); the Police and Firerr:en's 
Reti rement System (?E';:\S), 1'1. J. S . fl... 43: 16A-5 ( 1) (mandatory ret:' re
ment at age 65), N.J.S.A. 43:16.~.-3 (35 ye=.r-old maximum hiring 
age); the Consolidated Police and Firemen's Pension Fund (C?F?F), 
N.J.S.A. 43:16-1 (mandatory retirement at age 65 or 70 depending en 
when 25 years of honorable service is attained), N.J.S.A. 43:16-1.1 
(man.datory retirement of chief of police at age 70); the law 
enforcement officers subc~apter of ·the Public E~ployees' Retirement 
System.J..PERS), N.J.S.A. 43:15.~.-99 (m=.ndatory retirement at age 65, 
with exception of ve~erans who may remain employed until age 70 if 
t~ey have not att=.ined 20 years of service); see also N.J.S.A. 
39: 2-6.1 (35 year-old maximum hiring age for State motor vehicle 

(Footnote Continued From Previous Page) 

That exception, however, is inaDDlicable here. It is well
set~l.ed in this State that public employees and their re?resenta
tives are constrained from n.egotiating any provision which would 
"affect the s=.crosanct 5ubj ec": of employee pensions." Fai r La',.;n 
Ed . ..a.ssn. v. Fair Lawn Ed. of Education, 79 N.J. 574, 582-523 
(1979) (quoting State v. State SUDervisory E~Dlovees Assn., 78 N.J. 
54, 83 (lS78»; see also Jacobs v. New Jersev Hi=nwav Authoritv, 54 
N.J. '393 (1969~ Accordingly, it is our opinion that the 
application of the 1986 Amendments to the affected employees being 
considered here should have taken effect January 1, 1987. We 
recognize, however, that it may take the Division of Pensions 
sever=.l mon~~s to implement the provisions of the 1986 Amend~ents 

-- a mar:.~er c8nsis~=nt with t:-;.e ac.vice set forth in this l=>t:::er. 
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inspectors) ~ .N. J . S ..A. ~O~: 14-12, 127 (35 yea::-- old maximum hi ring 
age for mun~c~pal f~ref~gnte::-s and police officers). 

With the exception of the S?RS and motor vehicle provi
sions, the above statutes were never amended following t~e issuancp 
of Formal ODinion No.5 (1983) or Fo::-mal ODinion No.1 (1984).; 
The absence of any s~atutory change in the mandatory retirement and 
maximum hiring ages in the State pension provisions makes it ciear 
that the Legislature has neve::- departed from its determination that 
age is a significant and relevant factor which must be considered 
in the hiring and retention of the cove::-ed public safety office::-s. 
This conclusion is buttressed by the recent enactment of L. 1985, 
.£. 73 amending the "New Jersey La',,; !'.gainst Discrimination", -N. J. S. A. 
10:5-1 et~. Those amendments prohibit a public or private 
employer from -compelling a person to retire at a particular age. 
Eowever, the Legislature specifically exempted membe::-s of police 
and fire departments from the law's provisions. ~. 1985, .£. 73, §1. 

The question presented here is whether the State pension 
retirement and hiring restrictions in effect on Ma::-ch 3, 1983, in 
order to have effect, must be ree~acted after the relaxation of the 
P~~A re~irement upon the states by virtue of the 1986 ~uen~~ents 

to the P.D~.:::'.. In our view, reen=.ct:ne::t of the State statutes: is 
u~necessa!"y. 

The New Jersey Supreme Court has held that "[T,.;]he::-e a 
state statute is ... invalid because it is in conflict with federal 
legislation, the state statute is in effect me::-ely unenforceable or 
suspended by the existence of the federal legislation:" General 
Electric Co. v. Pack=.rd Bambercer &. Co., 14 N.J. 2.09, 218 (1953). 

* The Legislature did not amend N.J.S.A. 53:1-9 (imposing a 35 
year-old maximum hiring age); it did however, repeal N.J.S.A. 
53:5A-8 (imposing mandatory retirement at age 55) by L. 1983, c. 
448, §1. N.J.S.A. 39:2-6.1 (35 year-old maximum hiring age for 
motor vehicle inspectors) was similarly repealed by L. 1983, c. 
403, §45. 

The Legislature thereafter reestablished the State Police 55 
year-old mand=.tory retirement law by the enactment of 1. 1985, ~. 

175, §1. I n subsequent 1 i tiga tion brought against the State Jon 
Federal District Court challenging the age 55 mandatory retirement 
limitation, the court held that the age restriction was a BFOQ. In 
essence, it is the requirement of factually demonstrating a ErOQ as 
a prerequisite to the imposition of mandatory retirement or maximum 
hiring ages that is suspended until DecernlJer 31, 1993 for those 
states that had such restrictions in place on March 3, 1983 by 
virtue of the 1986 Amendments. See E.E.O.C v. State of New Je::-sev, 
631 F. SUDO. 1506 (D.C.~r.J. --1996), c=.ppeal pe~c.ing, Dock=t 
No. 86-54:21 (3=0 Cir. 19S6). 
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However, once the federal statute wi th which the State statute 
conflicted is repealed, or when -Congress affirmatively acts to 
remove the conflict, the State statute will be deemed reinstated or 
revived without the need for "an express reenactment by the state 
legislature. II Id. at 219. The Court further noted that this 
principle would not ~pply if the St~te statute independently violat
ed either the State or federal constitutions. Ibid. That is .not 
the case here. As long as the age requirements embodied in the 
State pension provisions are functionally related to a bona fide 
hiring or retirement plan which is "not a s\ibte~fuge to evade the 
purpose of th[e] [ADEAJ," P.L. 99-592, §3, t~e 1986 J1....nendments 
provide that a state may enforce any age restrictions as to retire
ment or hiring that existed on March 3, 1983.';' Since the age 
restrictions (with the exception of the hiring age for motor 
vehicle inspectors) in the State pension laws have not been effec
tively altered by the Legislature and remain as law, their provi
sions are effective. They may now be enforced as a matter of 
federal 12:..... They must be enforced as a matte!:' of State law. 
Thus, the Division of Per.sions should take immediate steps to imple
ment the s~at~tory provisions at issue. 

We are fully cognizant, however, of the problems associ
ated with i~~ediately i~ple~en~ing the mandatory retirement provi
sions. Many local gove~r~ents may be unaware of the impact of the 
lS85 ;'.!:ie:'l.c..-::-ents upon the operation of their mU!1icipal police ar:.d 
fire departments. In addition, the Division of Pensions will need 
time to deal with the administrative consequences of the unantici
pated retirements prompted by the 1986 ~~e!1d.~ents as will the 
public safety officers affected by the change in federal law. As a 
practical matter we are aware th~t it cquld take the Divi sion of 
Pensions up to two or three months to complete the necessary a~uini
strative ~'steps to enforce the mandatory reti rement provi sions. 
Under these circumstances, you are therefore advised that it would 
be appropriate for the Division to establish a uniform date for 
enforcement of the mandatory retirement and maximum hiring age 
provisions that takes into account the practical problems associ
nted with the retirement application process. This effective date 

-should grant a reasonable period of time for the Division of 

it All of the State-~~~inistered retirement programs considerd here 
are bOua fide pension plans since they are genuine and actually pay 
substantial benefits. United ".ir Lines, Inc. v. McMann, 434 U.S. 
192, 203, 98 S.Ct. 444, 450, 54 L.Ed.2d 402 (1977). See also 
E.E.G.C. v. Wes~house Elect:-ic Cor::>., 725 F.2d 211, 225 (3rd 
Ci:-. 1983), cert. denied, 469 U.S. 820, 105 S.Ct. 92, 83 L.Ed.2d 38 
(1984) . Moreover, because theabove reti rement plans pre::exi sted 
the enactment of the ADE.a. in 1967, they cannot by defini tion be 
considered a II subterfuge II to evade the pu:-poses of the ".ct. 
United Air Lines, Inc. v. McMann, su=~a; Siko~a v. Arr.erican Can 
Co., 622 ';:.2d 1116, 1l24: (3n: Cir. 1S28); Cr:::::2.a:.ci v. C::arl-::~-:.e 

E-,e, F.'?r and Thro2.t E03::lital 686 F. 2=. ~Q8, 2:2, n_ 3 (.;-:::'1 C:'r. 
1922) . 
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Pensions and municioalities to administer the retirements occasion
ed by the charoge iOn t~e law. On the other hand, it is apparent 
tr.at the enforceme~t of t~e maximum hiring age provisions will not 
present as many a~~inistrative problems. The Division of Pensions 
should conside~ this a~~inistrative reality in establis~ing a 
u:l.iforzn effec~ive cate for t~e enforcement of the maximum hiring 
age provisions. 

In su~~ary, you are advised that as a result of the 1986 
.z..:r:en~"';1ents to the ADE.:'., the mandatory retirement age ar;,d maximum 
hiring age provisions found in the various State uniformed se~vices 

pension statutes must be again enforced. You are also advised that 
the Division of Pensions s1:.ould im-mediately begin the necessary 
a~~inistrative efforts to imolement the enforcement of t~e statuto
rily manca~ed retirement a~d hiring age p:-ovisions in a manner 
that accozn:r:ocates the practical a~~inistrative problems associated 
with t~at task and with the advice in this letter. 

Very truly yours, 

W. C.:.:KY EDHP-.?..DS
 
Attorney General
 

..
 
;' .j / 

/ " ,.....:. , ," ,·I'''~''l ,_ 

William Earla 
Assistan~ Attorney Gene~al 
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