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INTRODUCED MAY 28, 1987

By Assemblyman GARGIULO

AN Act concerning certain appointments as a municipal firefighter
or & municipal police officer.

BE 1T ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. Notwithstanding any other law, rule, regulation, or directive
to the contrary, any person appointed to a position as a municipal
firefighter or a' municipal police officer on or after March 1, 1957
and prior to June 1, 1987 who has been removed from that position
or whose removal has been directed or who is deemed to be ineligible
for that position because the person was over 35 years of age on
the announced clesing daie for tas pcu competitive examination
for that position shaii be restored to thzt position or retained in
that position, as the case way be, and shell be enrolled as a member
of the Police and Firemen’s Retiremeui System established pur-
suant to P, L. 1944, . 255 ((. 43:16A-1 et seq.).

2. This act shall take effect immediately

STATEMENT

This bill provides that any person appointed to & position ag a
municipal firefighter or a municipal police officer on or after March
1, 1987 and prior to June 1, 1987 who has been removed from that
position or whose removal has been directed or who is deemed to
be ineligible bucause the person was over 35 years of age on the
announced closing date for the open competitive examination for
that position shall be restored to that position or retained in that
position, as the case may be, and shall be emoned as a member of
the Police and Firemen’s Retirement Sysiem established pursuant
to P. 1. 1944, o Z55 (C. 43:16A-1 et seg. ).
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INTRODUCED MAY 28, 1987

By Assemblyman GARGIULO

A~ Acr concerning certain appointments as a municipal firefighter

or a municipal police officer.

Br 1T ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. Notwithstanding any other law, rule, regulation, or directive
to the contrary, any person appointed to a position as a municipal
firefighter or a municipal police officer on or after March 1, 1987
and prior to June 1, 1987 who has been removed from that position
or whose removal has been directed or who 1s deemed to be ineligible
for that position because the person was over 35 years of age on
the announced closing date for the open competitive examination
for that position shall be restored to that position or retained in
that position, as the case may be, and shall be enrolled as a member
of the Police and Firemen’s Retirement System established pur-
suant to P. L. 1944, ¢. 255 (C. 43:16A-1 et seq.).

2. This act shall take effeect iImmediately

STATEMENT

This bill provides that any person appointed to a position as a
mumnicipal firefizhter or a municipal police officer on or after March
1, 1987 and prior to June 1, 1987 who has been removed from that
position or whose removal has been directed or who is deemed to
be ineligible because the person was over 35 years of age on the
announced closing date for the open competitive examination for
that position shall be restored to that position or retained in that
position, as the ease may be, and shall be enrolled as a member of
the Police and Firemen’s Retirement System established pursuant

to P. L. 1944, c. 255 (C. 43:16A-1 et seq.).
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PUBLIC EMPLOYEES AND PERSONNEL

Restores or retains certain persons in positions of municipal fire-

fighter and municipal police officer.



SENATE STATE GOVERNMENT AND FEDERAL AND
INTERSTATE RELATIONS AND VETERANS AFFAIRS
COMMITTEE

STATEMENT TO

ASSEMBLY, No. 4217
STATE OF NEW JERSEY

DATED: JUNE 22, 1987

The Senate State Government Cominittee reports favorably Assem-
bly Bill No. 4217.

Amendments in 1986 of the federal Age Discrimination in Employ-
ment Act authorize states to continue until December 31, 1993 the
imposition of a mandatory retirement age and a maximum hiring age
for firefighters and law enforcement officers. As a result of these
amendments, the Attorney General has advised that this State’s
maximum hiring age of 35 for those positions is again in effect and
must be enforced. The date of March 1, 1987 was set as the date for
reimposition of the hiring age limitation.

There have been some instances where appointments were made after
March 1 because of unawareness of the directive imposing that date
for reimplementation of the age 35 limitation. This bill addresses those
appointments. It provides that any person appointed to a position
as a municipal firefighter or a municipal police officer on or after March
1, 1987 and prior to June 1, 1987 who has been removed from that posi-
tion or whose removal has been directed or who is deemed to be in-
eligible because the person was over 35 years of age on the announced
closing date for the open competitive examination for that position
shall be restored to or retained in that position, as the case may be,
and shall be enrolied as a member of the Police and Firemen’s Retire-
ment System established pursuant to P. L. 1944, ¢. 255 (C. 43:16A-1
et seq.).
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State of New Jersey

W. CARY EZWARCS
ATTCRNEY GEINESAL

DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF LAW

CONALD A. BE.SOLZ RICHARD J. HUGHES JUSTICE COMPLEX WILLIAM RARLA
25T ASSISTANT ATTORNEY GINZAAL eN 112 ASSISTANT ATTOSNIY GINZRAL
. TRENTON 08625 IN CHARGE OF
E20SAM T. PORITZ : ADMINISTAATIVE AGENCY
ASSISTANT ATTCANEY GENEFAL ' ADVICE AND PECCEDUAES

CIRESTCR

February 11, 1$87

Douglas R. Forrester
Director

Division of Pensions

20 West Front Street
Trenton, New Jersey 08625

Re: 87-0012: Amencdments to the Age
Discrimination in Employment Act

Dear Director Forrester:

A gquestion has &erisen regarding the status of mandatery
maximum retirement ages and maximum hiring ages for members of
certain New Jersey uniformed services participating in tate-
administered pension programs. The issue 1is prompted by recent

amendments (hereinafter "1986 Amendments"), P.L. ©9-582, to the
"Age Discrimination in Employment Act" (hereinafter "ADEA"), 29
U.S.C. §623 et seg. These amendments generally provide that it is

- not unlawful, i.e. a violation of the ADEA, for a state to enforce
any maximum retirement age or maximum hiring age for law eniorce-
ment officers or firefighters in effect on March 3, 1583. The
Amendment generally became effective January 1, 1987; it expires by
its own terms on December 31, 1993.

: For the reasons set forth below, it is our opinion that
the mandatory retirement provisions established by State 1law re-
cuiring law enforcement officers and firefighters to retire prior
to age 70 must agzin ke enforced. It is also our view that the
1986 Amencdments reguire the enforcement of +the relevant pensicn
provisions concerning maximum hiring ages for law enforcement and
firefighter personnel.

Some brief background is helpful in discussing this
issue. On March 2, 1983, the United States Supreme Court concluded
in EEOC v. Wyvoming, 460 U.S. 226, 103 S.Ct. 1054, 75 L.Ed.2d 18
(1983), that Congress could properly extend application of the ADEA
consistent with the Tenth Amendment of the United Stztes Constitu-
tion to the states. This hcelding resulted in the dissvance o Two
Cmimimy, No.. 5 [1S23}.
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it was concluded that the applicazble provisions of the State
uniformed services pension statutes, which reguire the mandatory
retirement of their members prior to age 70, were invalid and
unenforcezble under the ADEA in the absence of facts at that time
cemonstrating that such mancdatory retirement ages were a valid bona
fide occupational qualification ("BF0OQ"). In Formal Ovinion No. 1
(1284), we concluded that the maximum hiring .aces established in
those State pension provisions were similarly invalid and unenforce-
eble under the ADEA. Eowever, as a consecuence of the 1986 Amend-
ments, the ADEA now permits until December 31, 1993 the enforcement
by states or their political subdivisions of previously unenforce-
able mandatory retirement and maximum hiring ages for covered law
enforcement officers and firefighters.

The 1986 Amendments amending Section 4 of the ADEZA pro-
vice: :
(i) It shall not be unlawiful for an emvloyer
wnich is a State, a political subdivision of a

tate, an agency or instrumentalitv of =z State
or a politicel subdivision of & State, or an
interstate agency to £fzil or refuse to hire or
to discharge anv individual because of such in-
divicdual's age if such action is taken-

(1) with respect to the employment of an
individuzal zs a firefichter or as a law enforce-
ment officer z2nd the individual hes atteined
the azge ©0f hiring or retirement in effect under
aovlicable Stzte or loczl law on March 3, 1¢€83,
and

- - (2) pursuant to a bona fide hiring or
retirement plan that is not a subteriuge to
evade the purposes of this Act. [P.L. 99-592,
§3 (to be codified at 29 U.S.C. §623(i)) (em-
phasis supplied).

These 2Amendments generally took effect on Jeznuary 1, 1987.%*
Section 3 of the 1986 Amencments expressly provides that the above

* Section 7 of the

visions are to take effect on January 1, 1S87. £An exception to
this generzl operative date applies to employees subject to
collective-barcgeining agrzsement which meets certzin conditions se
forth-in the act. 1In that event, the 1285 Amendments do not beccm
effective until the collective bargaining agreement expires o
January 1, 1890, whichever occurs first.

A1)
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suspension provisions are automatically repezled azs of Decermber 31
1923. The purpose underlying the enactment of these provisions '
suggested by the legislative history and zs is ev*dE;* ‘*“ﬂ“t%
plain meaning, is to maintain the status cuo zs of Mz 23,
regarding the retirement and hiring azge restrictions €

that time. See E.R. 2154, 99th Cong., 2d Sess.. 132 Co

5628-5642 (1986). I .
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By the operation of its terms then, the Te
hold in ebeyance the provisions of the ADEA which would otherwise
require states to eliminate mandatory retirement znd maximum hirine
ages, absent a cemonstrated factual basis supporting the adcption
of such age restirictions as a BFOQ. Accordingly, under the 1985
Amencdments it is not unlawful for a state to enforce any mandatory
retirement and maximum hiring zges for law enforcement officers and
firefighters in effect on March 3, 1¢983.

In New Jersey on that date, the following uniformed
cfficer State pension programs ¢generzlly provided for the mandatory
retirement of their menmbers before zge 70, and also set z ¢gensr=l
maximum hiring age cf 35: State Pclice Retirement Systsm (SFRS),
N.J.S.A. '53:52-8(a)(2) (mandatery retirement at ag= 55), N.J.S.A.
53:1-9 (35 yezr-olcd maximum hiring ags); the Police znd Firemen's
Retirzment Systsm (PFXS), N.J.S.A. £3:162-5(1) (mandatory r=tire-
ment at age 65), N.J.S.A. 43:162-3 (35 yezr-old maximum hiring
age); the Consolidated Police &end Firemen's Pension Fund (CEFEPF),
N.J.S.A. 43:16-1 (mandetory retirement at age €5 or 70 depending on
when 25 years of honoreble service is attazined), N.J.S.A. 43:16-1.1

(mancdatory retirement of chief of police at age 70); the law
enforcement officers subchapter of the Public Employees' Retirement
System (PERS), N.J.S.A. 43:15A-99 (mandatory retirement at zage 63,
with excedtion of vetsrans who may remazin employed until age 70 if
they have not attzined 20 years of service); see also N.J.S.A.
38:2-6.1 (35 year-old maximum hiring age for State motor wvehicle

(Footnote Continued From Previous Page)

That exception, however, 1is 1ineppliceble here. It is well-
settled in this State that public employees and their representa-

tives &are constrazinad from nsgotiating any provision which would
"affect the sacrosanct subject of employes pensions." Fair Lawn
EG€. Assn. v. Fair Lawn Bd. of Education, 7¢ N.J. 574, 582-58&3
(1272) (guoting Stata v. Stat= Suvervisory Emplovees Assn., 78 N.J.
54, 83 (1¢78)); see also Jacobs v. New Jerssy Hichway Authority, 5%

"3¢3  (1¢68). Accordingly, it is our ©opinion that <the
ication of the 1986 Amendments to the affected employees being
idered here should have taken effect January 1, 1887. We
gnize, however, that it may take the Division of Pensions
rzl months to implament the provisions of the 1¢86 Amendmants

+~

in a mannsr cconsistant n the acdvica set forth in this l=fttT=r.
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inspectors)z ﬂ.J.S.A. 20A:14-12, 127 (35 year-old maximum hiring
age for municipal firefighters and police officers).

With the exception of the SPRS and motor vehicle provi-
sions, the above statutes were never amended following the is%uance
of Formal Opinion No. 5 (1983) or Formezl Ovinion No. 1 (12984) . *
The absence of any statutory change in the mandatory retirement znd
meximum hiring ages in the State pension provisions makes it clear
that the Legislature has never departed from its determination thazt
age is a significant and relevant factor which must be considered
in the hiring and retention oif the covered public safety officers.
This conclusion is buttressed by the recent enactment of L. 1985,
c. 73 zmending the "New Jersey Law Agzinst Discrimination'", N.J.S.A.
10:5-1 et seg. Those amendments prohibit a public or private
employer from -compelling a2 person to retire at a particular age.
Eowever, the Legislature specificzlly exempted members of police
and fire departments from the law's provisions. L. 1985, c. 73, §1

e is wnhether the Stat

in effect on March 3, 1¢83, in
' aiter the rzlaxztion of the
rtue of the 1¢85 2Amendments
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The New Jerssy Supreme Court has held that "[wlhere =2
state statute is ... invalid because it is in conflict with federzl
legislation, the state statute is in effect merely unenforcezble or
suspended by the existence of the federal legislation." Generszsl
Electric Co. v. Packard Bambercgcer & Co., 14 N.J. 208, 218 (1¢953).

* The Legislature cdid not amend N.J.S.A. 53:1-9 (imposing & 35
year-old maximum hiring age); it did however, repeal N.J.S.A.
53:5A-8 (imposing mandatory retirement at age 55) by L. 1983, c.
448, §1. N.J.S.A. 39:2-56.1 (35 yezr-old maximum hiring age for
motor vehicle inspectors) was similarly repealed by L. 1983, c.
403, §45.

The Legislature thereafter r=estzblished the tate Police S5
yezr-old mandztory retirement law by the enzctment of L. 1985, c.
175, §1. In subseguent litigation brought against the State in
Federazl District Cecurt challenging the z¢e 55 mandatory retirement
limitation, the court held that the age restriction was a BEOQ. In

essence, it is the recuirement of factuzlly demonstirating a BrOQ as
a prerecuisite to ths imposition of mancdatory retirsment or maximum
hiring ages that is suspended until December 31, 1983 for those
states that had such restrictions in place on March 3, 1983 by
virtue of the 1986 Amencdments. See E.E.0.C v. State of New Jersev,
631 F. Supo. 1506 (D.C.N.J. 1¢86), zappezl pending, Dockst

z 9

No. 88-5421 (3rd Cir. 1l2€
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However, once the federal statute with which the State statute
conflicted is repealed, or when ‘Congress affirmatively acts to
remove the conflict, the State statute will be deemed reinstated or
revived without the need for "an express reenactment by the state
legislature." I1d. at 219. The Court further noted that this
principle would not zpply if the Stazte statute independently violat-
ed either the State or federal constitutions. 1Ibid. That is not
the czse here. As long as the age recuirements embodied in the
State pension provisions zare functionally related to a bona fide
hiring or retirement plan which is "not a subteriuge to evade the
purpose of th[e] [ADEA]," P.L. ©9-5¢2, §3, the 1986 Amendments
provide that a state may enforce any age restrictions as to retire-
ment or hiring that existed on March 3, 1983.% Since the ace
restrictions (with the exception of the hiring age for motor
vehicle inspectors) in the State pension laws have not been effec-
tively altered by the Legislature and remain as law, their provi-

sions are efiective. They may now be enforced as a matter of
fadarzl law. They must be enforced as a mattiter of Sitate lzaw.
Thus, the D iate steps to imple-

ivision of Pensions should tzke immed
ment the statutory provisions at issue. - :

C

We are fully cogrnizant, however, of the problems associ-
ated with immediately implementing the mandatory reiirement provi-
sions. Many loczl governments mzy be unaware of the impact of the
126 Amendments upon the operztion of their municipzl police arnd
fire cepartments. 1In acdcition, the Division of Pensions will neesd
time to cdezl with the administrative consecuences of the unantici-

pated retirements promp
ublic szfety ofiicers = cted by the change in federal law. 2As a
practical matter we are awazre that it could teke the Division of
Pensions up to two or three months to complete the necessary admini-
strative ""steps to enforce the mandatory retirement provisions.
Under these circumstances, you &are therefore advised theat it would
be appropriaste for the Division to establish a uniform date for
enforcement of the mandatory retirement and maximum hiring age
provisions that takes into acccunt the practical problems associ-
Aated with the retirement application process. This effective date
"should grant a reasonable period of time for the Division of

d by the 1985 Amencdments zas will the

£ the State-zdministered retirement prog er
2 ficde pension plans since they are genuins and actuzally pay
ntial benefits. United Air Lines, Inc. . McMann, 434 U.S
, 203, ©8 S.Ct. ¢£44, 450, 54 L.EG.2d 402 (1s77). S=e2 a2

.C. v. Westinchouse Electric Coro., 725 FE.2d 211, 225 (
1983), cert. denied, 4€% U.S. 820, 105 S.Ct. S2, 83 L.Ed.2d 38
(1s84). Moreover, because the above retiremsnt plans pres-existead
the enactment of the ADEA in 1967, they cannot by definition be
considered a '"subteriuge" to ‘evade the purposes of the Act.
Unit=24d Air Lines, Inc. v. McMann, SUCTYrs; Sikorz v. EAm=ri
Co., €22 .2d 1116, 1 (3rd Cir :
Eve, FTar aznd Throat Eosoitzl 686 E. 22
1¢82).
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Pensions and municipzlities to administer the retirements occasion-
ed by the change in the law. On the other hand, it is apparent
that the enforcement of the maximum hiring age provisions will not
pPresent a2s meny administraztive problems. The Division of Pensions
should consider <his administraztive reality in estabklishing a
uniform efiective dzte for the enforcement of the maximum hiring
age precvisions. '

In summary, you are advised that zs a result of the 1985
imendments to the ADER, the mandatory retirement age and maximum
hiring a¢e provisicns found in the various State uniformsd services
Pension statutses must be acgain enforced. You are also advisad
the Divisicn of Pensions should immediztely begin the nece
administrztive efforts to implement the enforcement of the st=
rily mancdazted retirement and hiring ace provisions in a ma
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cnzt accommedates the practical azdministrative problems zssoch
with that task and with the zdvice in this letter.
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Very truly yours,
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