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ASSEMBLY, No. 2360 

STATE OF NEW JERSEY
 
INTRODUOED MAROH 13, 1986 

By	 Assemblymen RAFFERr:ey, OHINNIOI, MUZIANI, Assembly­

woman RANDALL, Assemblymen KAVANAUGH, GENOVA, 

KERN, P ALAIA, PENN, Assemblywoman MUHLER, Assembly­

men MARTIN, DIGAETANO, ALBOHN, DEVERIN and 

LOVEYS 

AN ACT authorizing the indemnification of certain persons for 

claims made against them in performing certain public contracts 

and supplementing P. L. 1966, c. 301 (0. 27:1A-1 et seq.). 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. The Oommissioner of Transportation·, in consultation with 

2 the Attorney General,· may agree**[·, for a period of time not to 

2A exceed 36 months after the effective date of this act,*] ** to defend 

2B and indemnify any person who, pursuant to a written contract with 

3 the Department of Transportation, constructs public works or im­

4 provements or provides services to the department for claims, 

5 Ucauses of action,U demands, costs or judgments against that 

6 person arising as a direct result of the contamination of the environ­

7 ment by hazardous substances if the contamination is a direct 

8 result of the construction or services. The commissioner shall not 

9 agree to indemnify a person unless the commissioner determines 

10 that U[sufficient]'" Uadequate environmental" liability in­

lOA surance is either unavailable to that person in connection with a 

11 particular contract or that the cost therefor is prohibitive. 

12 The commissioner is authorized to enter into an agreement to 

13 defend and indemnify a person upon the terms and limitations the 

14 commissioner deems reasonable and appropriate. uThe commis-
EXPLANATION-Matter enclosed in bold·faced brackets [thus] in the above bill 

is not enacted and is intended to be omitted in the law. 
Matter printed in italics thus is new matter•. 

Matter enclosed in asterisks or stars has been adopted as follows: 
·-Assembly committee amendments adopted May 8, 1986. 

* *-Assembly amendments adopted June 23, 1986. 
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15 sioner shall not enter into an agreement to provide legal defense and 

16 indemnification to any person pursuant to this section after 

17 January 1, 1988.*"" The commissioner shall not agree to """defend 

17A or*"" indemnify any person for acts which arise from Ugross 

17B negligence,*"" willful misconduct, 'fraud, intentional tort, bad faith 

170 or criminal wrongdoing or for claims for punitive or exemplary 

17D damages. 

18 An agreement to defend and indemnify pursuant to this section 

19 does not bar, reduce, limit or affect any remedies which the depart­

20 ment may have to enforce its contract ·or to assert a claim· for 

21 damages to which the department may be entitled arising out of the 

22 persons's failure to perform the contract*"", or for the recovery of 

22A funds expended for the defense of a person if the defense was under­

22B taken in response to a claim or cause of action brought against the 

220 person which is proven to have arisen from gross negligence, willful 

22D misconduct, fraud, intentional tort, bad faith, or criminal mis­

22E conduct··. 

23 No one other than the person performing construction or services 

24 pursuant to a written contract with the department has the right 

25 to enforce any agreement for ·defense or· indemnification between 

26 that person and the commissioner. For purposes of this section, the 

27 term "person" means public or private corporations, companies, 

28 associations, societies, firms, partnerships, joint stock companies, in­

29 dividuals, public authorities, the United States, the State of New 

30 Jersey and any of its political subdivisions or agents. The term 

31 "services" means work performed by design or other expert con­

32 sultants and work or technical functions performed by nonexperts 

33 on projects for public works, building or improvements, including 

34 work preliminary to construction under a contract and work Which 

35 results in or from a contract modification. 'liThe term {(hazardous 

36 substances)} shall have the same meaning as provided in section 3 

37 of P. L.1976, c.141 (C. 58:10-23.11b).· 

1 •2. Notwithstanding the time limitation established by section .1 

2 of this act, the commissioner may defend and indemnify any person 

3 covered by an agreement which was made by him prior to U[the 

4 expiration of the 36 months]*"" *""January 1, 1988u . 

1 3. The Commissioner of Transportation may adopt rules and 

2 regulations to effectuate the purposes of this act.· 

1 *[2.]* ·4.* This act shall take effect immediatelyU, and shall 

2 apply to contracts entered into prior to the effective date of this 

3 act on which work is still in progress on the effective date of this 

4 act and to contracts entered into on the effective date of this act*"". 
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TRANSPORTATION - GENERAL 

Authorizes the Commissioner of Transportation to defend and 

indemnify certain contractors for claims and judgments arising 

from the contamination of the environment as a result of their 

public contract. 
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STATE OF NEW JERSEY
 
INTROUlTCED ~L\ RCll 1il, 1986 

By Assemhlymen RAFFERTY. CTTTKXTCI. ~WZIANT, Assemhly­, 
woman HA!\'DALL, Assemhlymen KAVANAUGH, GEKOVA, 

KERN, PALATA, PEKK, Assemhlywoman MlTHLER, Assembly­

men MARTIN, DIGAETAXO, ALBOHX, DEVERIN and 

LOVEl'S 

A~ .ACT authorizing- the indemnifil'ation of certain persons for 

Clll ims made u~aillst t1wm in pf'rfol"ming certain puhlic contract!; 

awl supplmnenting P, L. 1966, c, :~01 (C, 27:1A-1 et seq.). 

BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1. 'rhe COmJlliHHio/lPl' of 1'ra/l~lJortation may agl'..e to flefcnd nnd 

~ indemllify any pel'son who, Jlursuunt to a writtcn contract with the 

il Department of Transportation. constructs public wOI'ks 01' illl­

4 pl'ovements or provides services to the departmellt for claims, 

;j Ilemands, costs or judgments a~ainst that person arising as a direct 

6 result of the cOlltarnination of the environment hy hazardous sull­

T l;tanccs if the contaminatio/l is a direct result of tIle construction 

S 01' l'el'viccH, 'l'Ill' cOTnmissio/ler shall not agree to indemnify a 

!l perso/l unlel's the commissioner determines that sufficient liahility 

10 insurance is eithel' unavailable to that persoll ill connection with a 

II plll"ticu!al' eontmet 01' tllUt till' cost tllPrcfor is IJI'ohibitive, 

12 Tllc commil'siolll'r is autborizcd to enter into au agreemcnt to 

1::: defC'lId and indemnify a persoll upon the terms and limitations. the 

14 cOlJllllis!;ioner dpl'ms reasonable ami appl'Opriate. The commissioner 

15 shall not agree to indemnify any person for aC'ts whicJl arise from 

16 willful miseonduct. fn.ud, intentional tort, bad faith or criminal 

17 wrongdoing or for claims for punitive or exemplary damage!;. 
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18 An ngrl'E'ment to defend and indemnify pursuant to this section 

19 does not hal'. reduc'c, limit or affect any remedies which the dE'part­

20 ment lIlay ha\"e to enforcl' its contrart for damages to which the 

21 department may he elltitled arising out of the person's failure to 

22 perform the contract. 

23 No one other than the persoJ~ performing construction or servicell 

24 pursuant to a written contrailt with the department hall the right 

25 to enforce any agreement for indemnification between that perllon 

26 and the commissioner. For purposes of this section, tlle term 

27 "person" means public or private corporations, companies, associu­

28 tions, soeicties, fiJ'TlIH, partnerships, joint stock companic!l, in­

29 dividuals, puhlic authorities, the TTllited States, the State of New 

30 .Jersey and any of its political suhdivisions or agents. The term 

31 "servires" menm; work performed hy design or other expert con­

~2 sultants anI] work OJ' tc~ehnieal functions performed hy nonexpertR 

33 on projects for public works, building or improvements, including 

34 work preliminary to construction under a contract and work which 

35 results in or from a contract modification. 

1 2. This act shall take effect immediately. 

s'rATEMENT 

This bill authorizes the Commissioner (If the Department of 

'1'ransportation to contractually agree to defend and indemnify 

certain contractors against claims or judl-,'1Ilcnts arising as the 

result of a coLtract. Specifically, this bill addressses the situation 

where the contamination of the environment by hazardous sub­

stances has occurred as the direct result of the con+ract. Before the 

commissioner call agree to indemnify a contractor, a determination 

must be made that adequate liability insurance is either unavailable 

or the cost prohibitive for that person in connection with a partic­

ular contract. 'rhe bill authorizes the commissioner to place certain 

conditions and limitations upon the obligation to defend and 

indemnify a cont.ractor and provides that the commissioner may 

not agree to indemnify a contractor for acts arising from willful 

misconduct, francI, intentional tort, bad faith, criminal wrongdoing 

or in connection with claims for punitive or exemplary damages. 

The bill specifies that an agreement to defend and indemnify a 

contractor shall not in any way affect the departmenf~ ability to 

enforce the contract or to collect damages resulting from the COD­

tractor's failure to pedonn the contract. Also, no one other than 

the contractor involved shall have the right to enforce the indem­

nification agreement. 
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TRAXSPORTATION - GE~r:RAL 

Authorizes the l'olllillissioner of Transportation to defend and 

indcmnify certai:1 ('olltractors for claims llnd judgments arising 

from the cOlltamillatioll of tIle environment as a result of their 

public contract. 
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ASSEMBLY INSURANCE COMMITTEE 

S'l'A'fEMEN'f ON 

Assembly, Bi;l No. 2360 Aca 

VA-I'EU: May 8, 1986 

This bill permits the Commissioner of 

Transportation to agree to defend and indemnify any person 

who, pursuant to a written contract with the Department of 

Transportation, constructs public works or improvements or 

provides services to the department for claims, demands, 

costs or judgments against that person arising as a direct 

result of the contamination of the environment by hazardous 

substances. The commissioner could agree to indemnify the 

person if the contamination is a direct result of the 

construction or services and if the commissioner determines 

that sufficient amounts of liability insurance are 

unavailable or that the cost of the insurance is prohibitive. 

The commissioner would be permitted to enter into 

an agreement to defend and indemnify persons upon terms and 

limitations which the commissioner deems appropriate. The 

commissioner would be prohibited from agreeing to indemnify 

any person for acts which arise from willful misconduct, 

fraud, intentional tort, bad faith or criminal wrongdoing or 

for claims for punitive or exemplary damages. 
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Because of the risk exposure which is associated 

with handling hazardous material, contractors have had 

difficulty in obtaining proper insurance coverage. This 

situation has been exacerbated by the present liability 

insurance crisis. This bill would make it easier for the 

Department of Transportation to obtain contractors to do 

necessary work which involves hazardous materials; some have 

not been able to perform such work because of their 

inability to procure coverage. 

The Assembly Insurance Committee has made technical 

amendments to the bill. 



ASSEMBLY APPROPRIATIONS COMJ\lITTEE 

STATEMENT TO 

ASSEMBLY, N08 2360 
with Assembly committee amendments 

STATE OF NEW JERSEY
 
DATED: MAY 22, 1986 

The Assembly Appropriations Committee favorably reports this bill. 

Assembly Bill No. 2360 (Aca) authorizes the Commissioner of Trans­

portation to enter into an agreement to defend and indemnify persons 

under contract with the department for services, who have claims, de­

mands, costs or judgments made against them arising from the con­

tract in which hazardous substances result in contamination of the 

environment. 

Due to exposure from the handling of hazardous materials, con­

tractors are in a difficult position in obtaining proper liability insurance 

coverage. This bill would help if sufficient amounts of liability coverage 

are unavailable or if the costs of the insurance is prohibitive. However, 

the commissioner may not agree to indemnify those persons for acts 

arising from willful misconduct, fraud, intentional tort, bad faith or 

criminal wrongdoing or for claims for punitive or exemplary damages. 

FISCAL IMPACT: 

Any future costs to the State would largely depend on those incidents, 

if or when they happen, while under contractural agreements for 

servIce8. 



ASSEMBLY Amendments 

to 

ASSEMBLY 8ill No. 2360 (OCR) 
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Sec. Une .' 
... 
~= 

willful misconduct, fraud, . intentional tort, bad 
~ " : 

.. . 

faith, or crtm'nal misconduct" 

2 3-4 Omit "the expiration of the 36 months" insert 

"January 1, 1988" 

2 4 1 After "immediately" tnsert ",'and shall apply to 
' ..... 

contracts entered 'nto'pr'or to the effective date 
t 

of this act on whtch work is sttll tn progress on 

the effecttvedate of this act and to contracts .' 
o 

. '.. 
entered 'nto on the effecttve'date of this act n ,': ~, 

STATEMENT 

Th's amendment adds gross negltgence to the 

act'ons whtch the Department of Transportat'on may 

not tndemntfy or defend. This amendment also 

prohl.btts the defense for certatn culpability. A 

sunset date of January 1, 1986 ts added. This 

amendment establtshes a lack of adequate 

environmental liabiltty insurance as a crtteria 

before the department will agree to defend or 

indemnify a contractor. This amendment also 

provtdes for the department to recover their' costs 

of defense if certa'n cUlpabtl'ty 'S shown and 

provides that the_pil.l_' s retroactive to work and 

contracts already tn extstence. 

~ _,; . .".\ f" .lO:-ll •.•~ "0 0 ," ;A~~,,~ \.· .. ;,.·.'.'.ltUlt· ','1.-\:.' .r,'ltt' '''''-''. .............. .. .... , ',Of 10• ."'.".,,._ •• ,._.~ '0' ... ~.......
'. .~ 
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OFFICE OF THE GOVERNOR
 
NEWS RELEASE
 

CN-001 TRENTON, N.J. 08625 
Contact: JOHN SAMERJAN Release: THUR., AUG. 7. 1986 

609-292-8956 OR 292-6000 EXT. 207 

Governor Thomas H. Kean today signed legislation authorizing the 

Commissioner of Transportation to agree to defend and indemnify its 

contractors for claims arising out of environmental contamination resulting 

from performance of the contract. 

A-2360, sponsored by Assemblyman Jack Rafferty, R-Mercer. provides 

that the Commissioner of Transportation, in consultation with the Attorney 

General, can agree to defend and indemnify contractors if a determination 

is made that adequate environmental liability insurance is either 

unattainable or that the cost of such insurance is prohibitive. 

The Department of Transportation will not indemnify contractors for 

acts arising from gross negligence, willful misconduct. fraud, intentional 

tort. bad faith or criminal wrongdoing. 

This legislation is similar in concept to the bill Governor Kean 

recently signed allowing the Department of Environmental Protection to 

indemnify and defend its contractors. 

The legislation is effective immediately and applies to contracts 

entered into prior to the effective date on which wot. is still in progress 

and to contracts entered into on the effective date of is act. 
PROI'ERTY OF 

NEW ,JERSEY STATE L1BRMY 

# # # 
SEP • 4 1985 

185 W. State Street 
Trenton, N. J. 
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