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SENATE, No. 3658
 

STATE OF NEW JERSEY
 
INTRODUCED SEPTEMBER 14, 1987 

By Senator LESNIAK 

Uefl'rred to Committee on Energy and Environment 

AN ACT concerning the def£'llse and indemnification of hazardous 

substance dischar~e cleanup contractors, and amending P. L. 

1976, c. 141. 

1 BE IT ~;NAC~'ffiD by the Senate and Geueml A.~sembl!1 of the State 

2 of New Jersey: 

1 1. Section 7 of P. L. Hl76, l.'. 141 (C. 58:10-23.11f) is amended 

2 to read as follows: 

3 7. a. \Vhenever allY hazardous substance is discharged, the de

4 parhnent may, in its discretion, act to remove or arrange for the 

5 removal of such discharge or may direct the discharger to remove, 

6 or arrange for the removal of, such discharge. If the discharge 

7 occurs at any hazardous or solid waste disposal facility, the de

8 partment may Ol'der tIle facility closed for the duration of the 

9 removal operations. The department may monitor the discharger's 

10 eompliancH with any such directive. Any discharger who fails to 

11 comply with such a directive shall be liable to the department in 

12 an amount eqlml to tllree times the cost of such remoYlll, amI 

13 shall bH subject to the revocatiOll or suspension of any license or 

14 pprlllit Ill.' hoMs authorizing him to operate a hazardous or solid 

15 wa"t., disposal facility. 

16 Removal of hazardous substances and actions to minimize 

17 damage from discharges shall, to the greatest extent possible, be 

1S in accordance with the National Contingency Plan for removal of 

19 oil amI hazardous substances established pursuant to section 311 

20 (c) (2) of the fedpral Water Pollution Control Act Amendments 

21 of 1!li2 (P. L. ll2-500, :3:l U. S. c. ~ 1251 et seq.). 
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22 'W'hencln>r the departllleJlt acts to remo\"e a discharge or con

23 tracts to secure prospecti\"e l'cl1loml ser\"iccs, it j" authurized to 

24 dra\\' tllJon the money u\"uilalJle ill the fuud. Snell moneys shall be 

25 used to pay promptly for all cleanup costs illcurred by tIle depart

26 ment in remodng or ill minimizing damage caused lly such dis

27 charge. 

28 The department lllUy agree to defeJld and indemllif:-' a contractor 

29 Ilgaiust claims, >L'UlIses of action, dpmallds, co;;t~, or jud~ents 

30 made a~aillst a cOllh'actor arising' as a tJircct result of thl' con

31 tractor's )ll'OvisiolJ of hazardons sllh~tance cl(~llJl1Ip or mitigation 

32 services pursuant to a contract with the dejJurtmellt. This legal 

33 defense and illdcmnification shall not apply to claims, causes of 

34 action, demands, casts, or jlulgments which are proven to have 

35 arisen from gro~s negligence, willful misconduct, fraud. intentional 

36 tort, bad faith, or criminal miscunduct, or to claims for puniti,e or 

37 exemplary damage. The df>}lurtment shall agree to pro\'ide legal 

38 defellse and indemnification to a contractor only if it determines 

39 that aclf'quate enviro/lIllcntal liability insurance is not available 

40 or not available at a reasunable cost to the contractor, The dp\JUrt

41 ment shall agree to }lroville legal dcfc!ll!;e and indemnification to a 

42 contractor pursnant to terms and limitations which it deems appro

43 priate. Any agreement by the department to ·defend or indemnify 

44 a contractor slmJl lIot hal' tIle department from the exercise of any 

45 available legal remedies for the enforcement of the contract between 

46 the department alld the contractor, the recovery of damages to 

47 which the department may be entitle!l resulting from a contractor's 

48 failure to perform the contract, or for the recovery of funds ex

49 pendel! for 1I11' deft'/ls!! of u contradflr if thc defeuse was lllluer

fJO taken in l'/!sponse to a I'laim or cause of action brought against the 

51 contractor which is }IJ'l)"en to lJa\'e arisen from gross n~gligence, 

52 willful misconrlul't. fra1J(l, illtentional tort, had faith, or criminai 

53 misconduet. 1\0 person other thaI. a contractor shall have the 

54 right to enforce any agreement for defense and indemnification 

55 between a eontractor and the department. The department shall 

56 not enter into an agreement to provide legal defense and indemnifi

57 nation to n contractor after [JullUll.ry 1, W8S1 January 1. 1990. 

58 For tIll' pUrp()8t'~ of this 8nhsf'ctioll, "Contractor" means a pHSOIl 

59 providill~ services to mitigate or cleallUp a discharge or rl'lease or 

60 thrl:'utelled discharg-e or release of a hazardou5 subi'tullce in this 

61 State pursuant to P. L. 1976, (',141 (C. 58:10-23.11 et sPq.) or tbe 

62 "Comprehensive Ellvironmelltal Response, C()mpensatiol~ and 

63 Liability Act of 191:;0," Pub. L. 96-510 (42 U. S. C. 9601 et seq,). 



()4 Nothillg in this section is intelJded to preC'lude removal and 

65 cleanup ope'rations hy allY perwn threatened by !Ouch discharges, 

66 1)J'Oyj{ll'11 "1I{'h persons ('ooJ'dinate and obtain appronl for such 

67 aetions witli ongoing' State 01' federal operations. 1"0 action taken 

68 by lilly person to contain or remon' a discharge shall be construed 

69 as an admission of liability for said discharge. No p(·rson who 

70 renders assistance in containing or removing a discharge ;;hall be 

71 liable for any civil damages to third parties resulting solely from 

72 acts or omissions of such person in rendering such assistance, 

73 excrpt foJ' acts or omis;;ions of gross negligence or willful mis

74 conduct. In the course of cleanup operations, no person shall dis

75 charge any detergl'lIt into the waters of this State without prior 

76 authorization of the commissioner. 

77 b. Notwithstanding any ')t}Jer prodsions of P. L. 1976, c. 141 

78 (C. 58:10-23.11 et seq.), the department, subject to the approval 

79 of the administrator with reg-ard to tl1C availability of funds 

80 then·for, Illay remove or arrange for the removal of any haz


81 ardous substance which:
 

82 0) lIas not been discharged from a grounded or disahled ves


83 sel, if the department determines that such removal is necessary
 

84 to !H'eyent an inmlinent discharge of such hazardOUS substance; or
 

85 (2) nas not been discharged, if the department det:>rmines that
 

86 such substance is 110t satisfactorily stored or contained a:1d said
 

87 substance possesses anyone or more of the following chaIacter


88 istics:
 

89 (a) Explosiveness;
 

90 (b) High flarnmabilit)'-;
 

91 (c) Radioactivity;
 

92 (d) Chemical propl~rties which in combination with allY dis

93 charged hazardous substance at the same storage facility wouM
 

!l4 create a suhstantial risk of imminent damage to public health
 

!l~ or sar'ety or an imminent and severe damage tt) the environment;
 

!JG (e) Is stored ill a container from which its disclmrg'c is inl


97 mi,wllt as a result of contact ,,-itll a hazardous sllhstanee Wllicll
 

flS has already been dif'clmrged and such additional disclJarge would
 

99 <,rrnte n i't1h~tantial l'il'k of immineJlt damage to public health or
 

100 f'llfcty 01' irnlllilwnt allll ~1'\'ITP ,lalllagc to the (,lI\'iroHnwnt: or
 

101 (f) High toxicity and i::: stored or being transported in a ('0:1


102 tnillH or I'wtor \'(']liclr·, truc'k. railcar or other 1D€chanized con


103 veyal1l'l' from \\'hic!l its dise!largc if' imminent as a result of the
 

104 f;i~lli(icallt (leteJ'iol'ntion 01' the precarious location of tile con


105 tainrr, motor \'ehicle, trnck, railcar or other IDf>challized con,ey
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106 ancl', and such dilSclmrge would create a suhstantial ri:>k of im


lOi lIlillellt damagl' to IJublic health or safety or imminent UUU 5('\Oere
 

108 damage to the environment; 01'
 

lOU (3) Has been dischal'ged prior to the effective date of P. L.
 

110 lOili, c. 141.
 

111 c. If and to the extent that he determines that funds are moail


112 ahle, the administrator shall approve and make payments for anr
 
113 cleanup alld removal costs incurred by the department for the
 

11"; removal of a hazardous Sllbstance other than petroleum as autho


115 rized by subsection b. of this section; provided that in determining
 

1.16 tlle availahility of {lIlId", the administrator shall lIot include as 

.117 available funds J'eVHlIlIes realized or to he realized frum the tax 

118 on the transfer of petroleum, to the extent that such revenues 

119 result from It tax levied at a rate in excess of $0.01 per barrel, 

120 pursuant to subsection 911. of P. L. 1076, c. 141 (C. 58:10-23.11h), 

121 unlesR the administrator determines that the sum of claims paid 

122 hy the fund on behalf of petroleum discharges or removals plus 

123 pending reasonable claims against the fund on behalf of petroleum 

124 discharges 01' removals is greater than 30% of the smn of all 

125 claims paid by the fund plus all pending reasonable {'laims against 

126 the fund. 

127 d. The administrator may only approve and make pa~llJents for 

128 any cleanup alld removal costs incurred hy the department for 

129 the removal of a llazardous substance discharged prior to the 

130 effective date of P. L. 1976, c. 141, pursuant to subsl'ction b. of 

131 this sectiOll, if, and to the extent that, he determines that ade

132 qnate fnnds from another source are not or will not he m,oailable; 

133 allLl l'ul'thf'r pl'ovidp(], with regard to the c]eallup and removal 

134 costs incurred for discharges which occurred prior to the, effectiw\ 

135 date of P. L. 1976, c, 141, thc administrator may not during any 

136 yf'llr pC!riod pay more thnn $18.000.000.00 in total or more than 

137 $3,000,000.00 for any tlischarge or related SE.'t .If l'Pfies of (lis

138 charges. 

1.39 Notwithstanding- '!l.ny OU1!'!' pro\"isions of P. L. 19,6, c. 141, the 

140 aclministrator. aftet' <.'onsidering, among any other ri!le\"ant 

141 faftors. tllr department's priorities for spending funds pUfsuant 

l4::! to P. L. ]!l';ti. ('. Itl. and \\Oithin the limits (If a,onilahJe funds, 

14:{ S)::l1I mal,.' pn~'lH'lIt$ 1',)\ tllt' rt'storatioll or replaC'{'ment (If, or 

1M connection to an altl'l"l.ati,oc water supply fur, allY pl'1Y11te resi

1M; dential wcll destroyed, contaminated, or impaired a;;: a result 

146 of a discharge prior to the effective date of Po L. 1976, c. 141, 

147 provided lJOweycr total payments for said purpose shall not exceed 



148 $500,IlUO.OO 1'01' the pl'riod hl:'t\\'(,PII tlH! l'ff('('ti\"(~ dute of thil1 i'uh-· 

14!l Ecction ('. UIIl! J uuuury 1, lDS3. lIll(l ill anr calcndar ycnr there

150 after. 

] 51 f. Any expcnditucs Illade hy the llllministratol' pursuuut to 

152 thi:· urt llhnll constitute in ('(\ch instance, a debt or till' dii'chllrgcr 

153 to tIl(! fund. The ell·bt i'hall constitute a lien 011 all propert)' owned 

154 by the discharger wheu a notice of lien, incorporating a descrip

155 tiou of tlll' property of tl1e discharger subject to the ('le:111111> and 

156 rCIllOYu] and an identification of the amount of cleanup, remoml 

157 and rclatcl) COl;tS cxpclld(,d from the fund is Iluly filed with the 

158 clerk of the Superior Court. The clerk shall promptly enter upon 

159 the civil judgment or order docket the name and addr('ss of the 

160 diseharger and the amount of the lien as set forth in the notice 

161 of lien. Upon entry b~' the clerk, the lien, to the amount com

162 mitted br the administrator for cleanup and remo'"al, shall attach 

163 to the revenues and all real and per~onal propert)' of the dis

164 charger, whether or Dot the discharger is insolvent. 

165 The notice of lien filed pursuant to this subsection whieh affects 

166 the propcrty of n dischar~er :mllject to the cleanup and removal 

167 of a dischargE' shall en'ate u lien with priority over all othor 

168 claims or liens which a1'(> or have been filed against the property, 

169 except if the propertr c,)mprises six dwclling units or less aud 

170 is used excluf:!ively for rpsidential purposes, this notice of lien 

171 shall not affect any valid lien, right 01' interest in the property 

172 fi]('d ill accordance with established procedure prior to the filing 

li3 of thil! notice of !it'll. TIll' 110tiCf> of lien filed pursuant to this mh

174 sectioll which affects any property of a dilOcharp;er other than the 

175 property suhject to the demo .113 und removal, shall 1111.\'(> priority 

17n fl"Om the day of tlu' filing of tlw noticp ur t1w lien OVl!r nil other 

177 dnil\l:-l nlll! lil!IIH liIod ngnillllt til .. jJl'OJ!PJ'ty, hut :;hallllnt urrc!d lilly 

178 \"alid lien, rigllt, or interest in the propcl'tr filed in accordallce with 

179 estahlishcd procedure prior to the filing of a nutice of lien pursuant 

U:IO to this 5ul)!'ection. 

2. This /let shnll tllitE' effect immediatel)". 

STATE~n~NT 

Tlli,.. 1\Il'I1,.UI"I' wonl(l (':,tc!l1I1 fmlll .Imlllllrr 1. IllS:' tn ,Jnllnnry 1, 

1!t!IO the (lal,' uftl.'l· ,,;hic!i Ill,' D"p:lrtJl1('JJt of ElI\"il'o:l1llt>lltlll Pro

tectioll lllny not ('uteI' into an agreement to provide legal defense 

and inuenlllificatioll to Jmzardous discharge cleal1up contractors. 

The work of these contmctors is vital to the success of the State's 

ongoing hazardous waste cleanup program, and their protection 

... 
',', 
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against claims for damages that may unwittingly result from their 

work is pivotal. The health, safety, and welfare of the citizens of 

this State therefore require tllat State indemnification continue 

for two more years. 

HAZARDOUS WASTE 

Extends sunset of contractor liability indemnification for two years. 

; ~'--, 

,,



SENATE ENERGY AND ENVIRON11ENT CO:M:11lTTEE 

STATE~lE?\T Tu 

SENATE, No. 3658 

STATE OF NEW JERSEY
 
DA TED: ])ECE~rBER 7, 1937 

The SelJate Enl'l'i-'"Y and EllyirOlJ1uent COlllmitte0 faYoralJly reports 

Sel1ate Bill ~o, :-~658, 

Senatl' Bill l\o. 36,-)8 ,,'ould extencl from .1 anuary 1, 1988 to .January 

1, Hl~)O tll€' date nftel' \\'hielJ tlJP Department of Enyironmental Protec

tion would he prohibited from <l!.!'reeinl: to proyide legal defense and 

indemnificatioll to hazardous disc1l<1r~p l'1eanup contraetors. 

p, L. ]0'-'\ e, .i~1 establislJpcl a TJrocedl1re under whiell DEP may 

agree' to indenmif:' and proyide lp~al deft'llS<> for C"ontractor~ pro"\--iding 

lJazunlons \lif::chHrg'c deunuJ' serYice" pursuant to State or federal law, 

The statute wa", desie.ned to address instances in which eontractors 

could not proyidp crucial miti,!:a tion and cleunlll' sen,icef:: 1)('cau se they 

could not ohtain, or afford, the lial'i1it~· insurance neees"ar:: to protect 

them againf::t claims which ma)' arise as a result of pro',jding the5(, 

cleanup or mitigation services. 

P. L. ]086, c, 50 (which took effect July 2S, 1986) established a year 

and one-11a1£ trial period (until .January ], 1988) during which DEP 

was authorized to eni(Jr into indenmificatioll and defense agreements, 

'l'his bill would extend this period by two years. 

,
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