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with editorial	 of October 2, 1986" 

Goldshore and Wolf, "Freshwater	 119 N.J.L.J. 1080 (1987) 
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CHAPTER ..\. L?····~~1~ Pt~. J. 19~7 

APPROVED~ 

[OFFICL\.L COpy REPRIXTJ
 

SEl\ATE CO~DIITTEE SrBSTITeTE FOR
 

ASSE~IBLY CO~DIITTEE SUBSTITrTE FOR
 

ASSEIVIBLY Nos. 2342 and 2499 

STATE OF NEW JERSEY
 

ADOPTED JVXE 15, 19Si 

A!\ ACT cOllCernillg tlle regulation of fresh"-ater \\"etlnnd:"', amend, 

illg P. L. 18ii, c. 74, supplelJ1ellting Title 13 of the Reyised 

Statutes, alld making ap}Jl'opriation. 

1 BE IT E:\AC'TED uy tlle SCI/ate and Genera! Asse/)/u!y of tlie State 

2 o!Ne1(' Jer"ey: 

1 1. This act s11a11 be kno\\"1l and may be cited as the "Fresh\\'at"r 

2 "Yet1ands Protection Act." 

1 2. The Legislature finds and declares that fl'esl1\':ater "'etbllcl' 

2 protect and presen-e c1rillking water SUPI)1ies by serdl:,S' to pmif:,' 

3 surface "'ater and ground"'ater resources: that freshwuter we:­

4 lallds proyide a llatura1 means of flood and storm damape pratec-, 

5 tioD, and tlJprellY prHent the loss of life and prollert~' througll tl:c 

G absorption and storage of water during hig1l rUllOff period:- mid 

,"" t11e reductio]; of flood crests: that freshwater wetlands sene as n 

8 tro.nsitioll zone between dry 1alld and \\'ater courses, therclly 1'(' ­

~ tarding soil erosion; that freshwater \\'etlands proyide esselltial 

10 breedi1l3:. spawning, nesting, and \\"in tering' habito. ts for a major 

11 portiol! of the State's fish and \"ildlife, including migrating' bird,... 

12 endangered species, and con1l11ercially and recreationally importullt 

13 wildlife; and that fresh\\'ater wetlands maintain a critical basefhw 

14 to surface waters through the gradual release of stored flood \\"aters 

15 and ground\\'ater, particularly during drought periods. 

16 The Legislature further finds and declares that while the State 

Ii has acted to protect coastal \Yet1ands, it has not, except indirectly, 

18 taken equally Yigorous action to protect the' State's inland water­

19 wa~'s and freshwater wetlands; that in order to adyance the pnh1ic 

20 interest in a just manner tbe rights of persons \"ho 0\\"]1 or posse.-s 

21 real property affected by this act must be fairly recognized alld 

EXPLANATlO~-!l]aller enclosed in bold,faced brackets [thus] in the auo\'e bill 
is not enacted and is intended to be onlitted in the law. 

Maller printed in italics thlls is ne,,' malter. 
Matter endo~ed In asterisks or stan has been adopted as {ollo,,'s: 

'-Senate amendment~ adopted June 25, 1987. 
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22 balancE:d ,,'it}l enyironmental interests; and that the public henef1t1" 

23 arisilJg from the natural functions of freshwater "'etlal1ds, and tlle 

24 puLlic harm from freshwater wetlalJd losses, are distinct frOl,] 

25 aljd may exceed the priYate yalue of wetland areas. 

26 Tbe LegislatUl'l: therefore det€rmines tbat in tllis State~ where 

27 pressures for cOIDJ1lerical and residential deYelopment def1n(' t]10 

28 pace and pattern of land use, it is in the public interest to estr..blish 

29 a program for tIlE: systematic re\'ie\\" of actiyities ill alid around 

30 fresl]\mtc-1' wetl::l1Jd areas desigl,ed to proyide predictabilit:,· ill tllf' 

31 pl'otcdioll of freslmater \\'etlands: tllat it shall be the policy of t11e 

32 State to weSCHe tlJe purity and integrity of fresl1\\"ater \Ht]<l:,(1", 

33 froll! randul1l, UlJ1leCessary or undesirable alteration 01' distm­

34 bance: and tlw.t to acJJien tbese: goals it is importalJt that t10 State 

35 expecEtiou<::ly aS~Ull:e the freslmater \\'etlands permit juris(lictioi~ 

36 cUlTelltl~' e~~erC'ised lly tIle United States Arm~' Corps of Ell~);l:L'l'J:': 

37 pursuallt to the Federal Aet ,mel implementing regulntiow:. 

1 3. As used in this act: 

2 "BanI:::" meam the 'Yetlands ~11tigation Bank established pur­

3 SUGllt to sectioll 14 of this act: 

4 "Conullissiol1cr" lJ1emJ." tIle C'omlllissiolJer of tIlL' DeparlJIH~J.l 

5 of EJlyironmental Protection; 

6 "CoUjlcir' llleans the 'YetJands ~litigation ('oUlleil estal,hl:r>il 

7 pursuant to section 14 of thi5 act: 

S "Department" lllcam: tlle Departmellt of Em'ironlllental Prn­

9 teetioli; 

10 "Enyironl11E'ntal conullissiolJ" means a municipal adYisory llod:, 

11 created pursuU11t to P. L. 19G5, c. 245 (C. 40 :5GA-l et st:q.) : 

12 "Federal Act" means sediolJ 404 of tlle "Federal "~atel' POllll­

13 tion Control Act Amendmenh of 19i2~' as ame1J(led by t11C "ClL'a~~ 

14 "'Yater Act of 1977" (33 r. S. C. § 1344) and the regulations 

15 adopted pursuant tbereto; 

IG "Freshwater \ntland" means an area that is inundated OJ' satu, 

17 rated by surface \yater or groulJd\yater at a frequency and duration 

18 sufficient to support, and that under normal circumstaDc~S (lue:' 

19 Sl1pport~ a preYalence of ngetation typically adapted for Me ill 

20 saturated soil conditiol1S, commonly knowl) as hydrophytic Ye~'eta· 

21 tioll; proYided, howHer, that the department, in designating a \\'et­

22 land, shall use the 3-parameter approach (i.e. hydrolo~-, soib 111!(1 

23 vegetation) enumerated in tlle April 1, 1987 interim-final drnf: 

24 "",Yetland Identification And Delineation :Manual" de\'€loped 1,y 

25 the lJnited State:; Environmental Protection Ag'ency, and m;y 1'111:­

26 sequent amelJdments thereto: 
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2'i "Freshwater wetlands permit" meam a permit to engage In a 

28 regulated actiYity issued purl'uant to this act: 

29 "Hydropbyte" means plaJlt life adapted to gro"ih and I'epro­

30 duction under periodically saturated root ZOlle conditions during 

31 at least a portion of the growing season: 

32 "Linear development" means land uses such as roads, driYE':", 

33 railroads, sew€rage Rnd stormwater managemellt pipes, gas and 

34 water pipelines, electric, telephone and other tralJSlnissiolJ lines 

35 alJd the rights-of-\\"ay therefor, the basic functioll of \\"hich is to 

36 connect two points. Linear deYelopmellt shall 110t mean residential, 

37 commercial, office, or industrial buildinp: 

38 "Persoll" means an indiYidual, corporation, partJlel'sLip, as:-o­

39 ciatioll, the State, municipality, commission or political EUbLliyi~ion 

40 of tLe State or any interstate body; 

41 "Regulated actiYity" means allY of tbe follo\\'ing aetiyjtil':" ill a 

42 fresl1\\'a tel' wetland: 

43 (1) Tbe renlOyal, excaYatioll, disturbance or dredgil!~ of suil. 

44 sand, granl, or aggregate material of any kind: 

45 (2) The drailJage or disturuance of the \\"ater len·l 01' \\'Uter tal,]",: 

46 (3) The dumping, discharging or fining' witll alJY lllateri[lJ:,;; 

47 (4) The driying of pilings: 

48 (5) The placing of obstructions; 

4U (6) The destruction of plant life \\"hieh \\"ould alter 111e cL:.nactl~I' 

50 of a freshwater wetla1Jd. illcJudi1J{.; tbe cuttin2; of (ree:,,: 

51 "Transitioll area" means an area of land adjacent to a fre;:;11­

52 \\"ater \\"etland which minimizes adverse impacts Oll tLe wetland ur 

53 senes as all integral component of the \\'etland:" eeosy~telll. 

1 4. TLe following are exempt from tbe requirement of a £1'e:-1­

2 water wetlands permit and tramition area requirements unless 

3 tbe United States EnYironlllental Protection Agency's regulatiom 

4 prodding for tbe delegation to the state of the federal wetlalllls 

5 progTam conducted pursuant to tbe Federal Act require a permit 

6 for any of tbese actiYities, in which case tLe dep.ntment shall re­

i quire a permit for tbose actiyitie~ so identified by that agency: 

8 a. Normal farming, silviculture, and rancbing actiyities such as 

9 plowing, seeding, cultivating, minor drainage, llarresting for tbe 

10 production of food and fibeJ" or upland soil anel water comer\'L1­

11 tion practices; construction or maintenance of' fann or stock pomh 

12 or irrig'ation ditche::" or the maintenance of drainage ditches; COll­

13 struction or maintenance of farm roads or forest roads constructed 

14 and maintained in accordance ,lith best management practice~ to 

15 assure that flow and circulation pattems and cbemjeal and IJio­
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Hi logical characteri~tics of freshwater wetlands are not impaired 

17 and that any adyerse effect on the aquatic em-ironment will be 

18 minimized; 

19 b. Rormal harnsting of forest products in accordance with u 

20 forest managemellt plan approYed b~- tbe State Forester j 

21 c. Areas regulated as a coastal wetland pursuant to P. L. 1970, 

22 c. 272 (C.13:9~\-1 et seq.)~[.]· 0';. 

23 d. Projects for which (l) preliminary site plan or subdi,-ision 

24 applications han receiYed preliminary approYals fro111 the local 

25 authorities pursuant to the " ..\lunici)lal Land rsc La'\\," P. L. 

26 1975, c. 291 (C. 40 :35D-J et seq.) prior to the effectiYe date of 

27 this act, (2) pre1il1linary site p1r.n or suhdi,-ision appljcation.~ hnyv 

28 been submitted prior 10 June S, 19S7, or (3) permit applicatjon~ 

29 ba\"e been approYed by tbe r. S. Army Corps of Eng'ineer" prior 

30 tbe effecti,-e date of tl)is act, wbicl) projects would otberw-ise be 

31 subject to State regulation on or after the effectiYe date of tbi" 

32 act, shall be goYernC'd only by tIle Federal Act, and shall })(,t l,l' 

33 subject to any additional or inconsistC:'nt sub~tanti\"€ requirellJenb 

34 of this aet"[.]' ",." l)royjded, 1Jo\\'cy('r, that upon tll(' expimtion of 

35 a permit issued )1Ursuant to the Federal Act allY appJicatio!J fOI a 

36 renewal thereof shall be made to tbe appropriate regulatory 

37 agency. f'Tlie departmelit "haUnot require ilic esta~lis7ilil(i;f of (1 

33 transitioll area as a cOliditioli of OilY relic/cal of a Ijerlilit i."lIcr{, 

39 ZJllr,'lIGlit tu tlic Federal Act prior to tlie eflectil'e date of thi.s act! 

40 Project:; not sul,jeet to the jurisdiction of tlle rlJiteu States Army 

40A Corps of Engineers allCl for whid) preliminary site or sul.ldiYisioll 

40B applicatiom: ha,"e lleelJ appro\,(:d prior to the efiectiYe daie or this 

40l' act shall not require trallSition area","r.r ";" 

41 e. The exemptions in subsections a, and b. of tlli,,: section s11a11 

42 not apply to any discharge of dredged or fin material into a fresh­

43 water wetland incidental to any acti,-ity wbich inYoh-es bringing 

44 an area of freshwater ,,-etlands into a use to wllich it was noi 

45 previously subject, where tbe flo'l or circulation patterns of the 

46 waters may be impaired, or tlle reach of tbe waters is reduced. 

1 5. a. The department shall consolidate the processing of wet­

2 lands related aspects of other regulatory programs whicb affect 

3 activities in freshwater ,,-etlands, including, but not limited to, 

4 sewer extension appro\'a];: required pursuant to P. L. 1977, c. I-± 

5 (C. 58 :10A-1 et seq,), permits required pursuant to P, L. H173, 

6 c. 185 (C. 13 :19-1 et seq.), and any permits and approYals l'e­

7 quired pursuant to P. L. 1977, e. 75 (C. 58 :l1A-1 et sPq.) and P. L. 

8 1962, c. 19 (C. 58 :16~\-50 et seq.), with the freshwater wetland;: 
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9 permit process established herein so as to provide a tiIn('ly and 

10 coordinated permit proces~ consistent with the Federal Act. 

11 b. ",Yithin 60 days after the department reciYes comment on a 

12 complete application for a permit from the rnited States Em'irou­

13 mental Protection Agency, Or upon receipt of notice from the 

14 "Gnited States Em'ironrnrntal Protection Agency that no comment 

15 will be forthcoming, the department may hold a public hearing on 

16 the application for a permit. If such a hen ring is held, it shal1 

Ii be in the county wherein the freshwater wetland is located wlJen­

18 eyer practicable. TIle department may issue or deny a permit 

19 without a public bearing, un1E",~ there is a significant clef,:TeC' of 

20 public interest in tlJe applicatiol1 as manifested by writtC'lJ 1'{>­

21 quests for a hearing witLin 20 days after the publication of notice 

22 of the permit application in the Bulletin of the department. 

23 c. The department shall issue or deny a permit within 90 dn:-'". 

24 of receipt of comments, or notice that comments "ill not he forih­

25 coming, from the linited States Em'ironmental Protection Agl.'ncy. 

26 or within 180 da~'s of sulJmittal of a complete application, \';hic1]' 

2i eyer is later. "['Ilfil tllt Statc aSSlIIilC5 tllt 1JiililfiJI ClltcuiCi" of fl,r 

28 Federal Act, tlle de]iOrtl)1(;}it shall issue or deili! a jiUliii! II'ill'I" 

29 180 days of submittal of a c01i1j,letc applicatiCiil. (;.((ej1! as })ia.', 

30 otlieorisc be lil'ol'ided uy tl/c: FcdCi'al Act:' The del1nrhneJlt sldl 

31 re\"ie\\' all application for a permit for completelless. awl mal,e n1Jy 

32 necessary requests for furtlj(:,r information, within 3() d;,ys of 

33 receipt of the applicatioll for a permit: pro\"ided. hOW('Wl. that 

34 this deadline shall 110t apply to requt'st<; for further infol'll1ntioll 

35 made by the department on the basis of COl1Uuellb rec'ei\'E'J hOll! 

3G the rniteu States EnyirOll111clltal Protection Ag:ency. 11 the u(1)[(rt­

37 ment issues the permit, the department shall Sel1U lJotit:E' thereof 

38 to the applicant. If the department del1ies, or nque:,;t,.. a llloclifiell­

39 tion of, the complete permi t application. the clepa rtme11 t shu 11 E'end 

39A notice thereof to the applicant. The uepartwellt may iEsue a ],erlllit
 

39B imposing cOllditions 11ecessary for C01111Jliam·!.:' ,,-ith this act ancl the
 

3ge "",Yater Po]}ution Control Act," P. L. 1977, c, 74 (C'. 58:10.-\-1
 

39n et seq.).
 

40 d. The fees authorized pursuant to sections 8, 9, and Ii of thi~
 

41 act shall be dedicated to fmther the specifiC' }Jurpo"es of this act.
 

1 G. a. _-1.ctii'iti(?~ in areas uncler the juriscliction of the Hacken­

2 sack ~leaclo\\'la1Ju", Dc\'elo1Jlllem Commission pursuant to' P. L. 

3 19G8, c. 404 le. 13 :17-1 et seq.) shall not require a fre",h"'atl'r 

4 wetlanJs permit, or be sul;jPct to tn111sitiol1 area requirc-men',s, 

5 except that the cli!'('ha1'~(' (It dredged 01' £11 l11fltel'ial shnll recJllil" 
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(I a pC'rmit is:''lH,1 unde]' tLe lJl'o\ision~ of tLe Federal Act, or under 

I an ilJ(1i,i(~llal and gen':'r,;) }Jcrn:;il ljrogram admini!;tered by the 

8 Stale Ull,~e'l' the j)nJ\-j""iom of tLe' F('deml Act and applicable State 

9 laws, 

lCJ Ii. Acti,ities JJl an'a" under the: iurisdictioll of the Pineland", 

IJ Commissiol' lm:::U?r,t to P. L. 1:;. c. 111 (C. 13:1SA-l et seq.) 

12 :::1<111 not rC'Cjl;i1'C' a frc·:,l"'·ntn \',etlm1l1s IjC'l'llut, or be subject to 

]3 tr<1]]",itio]] 21'(', ]'(-q";jO':lJ~c (-qnL]i-,lj(·d in this act, C'xcept tbnt 

14 thr dj~cLal',~(' (;f c1rC'(~..:(-,~ (1' fil] nJDTC'ri,,] ~1all require a p(lrJ11i~ 

15 is:::uc'u lind'1' ',li(- 1'1'0,:"jfj., (I; tL, Fe,1c-rn] _-\ct, or under an in(1i­

IG yil;U::; anrl r (1lC'j';-11'c'1'lJ1i~ }l'O~ r:::m a,1r"ini:::tel'C'd b;' tLe State unue']' 

17 t10 Jl'o'.-j,"in" of t>,-- T',.,l"L',] .-1.Cl r.r~~ "~l,lic:l1\lc State laws, pru­

10 gent re;ubtio~: of ue<jYiti('8 i~: nl]d aroullc1 freslmnter \H'tland 

20 areas "'itLin its jmisl1idin,:, 

1 7. T1(· dC')1l:rtl11l"nt sbJl JOHloj a -::stel11 for the classificutioll
 

2 of fj'()~lJ'.',i1tc']' wc,t ' [1r'c1:, j ;l<..,(J(1 c'10L c·ritc·ria \':Lich c1iEtin~ni~h
 

3 amon,:: wl"O,-1;'1;;; oi' C':\,~'(21JliJ~;~;: )'(;:';0:,1'(-(.. \'Glue. illtc)'mec1inte' ]'l' ­


4 ~OlnC(' \'1:!lk, D1",; (Ij','::,; 1:. )"';(,1,J'('(, \,[;h1('.
 

5 a. Frc::1:,,-atn \':"l];;j',:C 0-;:' e·.\cC]:.~jijl][ll rcsource \'nIne ~haJJ be
 

G f']'esl)\\'(11eJ' \\'('1][.11,'" \\J.i,'J: (':l.j: i', an:' of the f'01l0\\'illg- cDarae­


I teristics:
 

D prO(h1c·tion (TP) \',;,ir,]. ilL'; :;>~] ,J'i'lltn)'i(·~: (Ij' 

10 (2) Tho'c' whiti~ [,1'(' ~),~'-C'Ji1 ~J:l',i~:J'''' foJ' th]'eatened 0)' el1­

11 dnn~:erc,1 ~]e 'ie:.;. oj' t].o",:, wbi,::; ,,}'(, c1ocumC'lltC'c1 hnbitats fCI)' 

12 tlnefltcl1cc1 or enl1i:,]:C'1'("~ ~1-(('ic'" Y'-l;ie:b rC11]nin suita1,]c for ]\]'c('(1· 

13 im"~ re~tilJ':", OJ' j',.,(·,liw, 1:, ih:::: . }c'C'i; s (':~]'iJ::2 thc' 110]'mal peric,,1 

14 tLesc' SlkciC's '\(1l\~ t;"C' :]., ],nLt::: ..\ hn~jwt sbll 1e considc]'ed 

13 a dOCU11l01t(·:1 h:'lh;-,t if t].( I,;':.:;j :mCl:t l1lnkes n fillJin~' that 010 

IG habitat rpm ai 11': Sllit,:,lc- fo)' 11"'~ l,\' thc' specific documente:l 

17 tbreatellNi 1:11(1 C'lHbl;:.l'l'(::l "J'C'eic;,;. 1,a"cc1 llpon informatio11 a\'ail· 

1S able to it. hc-:udilJ': lut not limit(,(l to, il!formation suhruitt0d h~' 

19 an applicant for a frC'~llwi,tcJ' \\'C'tJnnr1~ pcrmit. _-1.n arplic-ant ~LaJJ 

20 lla,e thl" OPl~nnnllit;, to 1'C'Cjnc,,,t th c1C'jJilrtment tbat a documenter1 

21 Labitat not result in the' c][l;:sificnlion of R fresLwntC'r wetland as 

22 a fresh\\'nt('r \\'etlawl of p);('C'j'tiol1n] ,n]110 if t11e applicant can 

21 d('m01~"trnt('th" lr~~ ();. "~1'.' (11' l'ir'lC r\"CJnirC'l~lent" of thl? spC'cinc 

24 docun~e~~tecl th1'0fl10r:cc1 or (,11Cll:~:,~('j'('c1 sp('eic~. illC'll1dinp'. b11: J10t 

25 limitlC1 i 0 "'('lL1J1(~" O~ 0\'(,]';:11 11:': l'i; [':t "i:/C'. \\'oter qua]it:-. or \'«:I~' 

2G tatioll c10]FitY (liH'r"ity.(I)' 

27 b, rrr:·L\':[>~"J' wC'tb'~,> .. f orr'iJ]{:,':: nl1:1e sl1o.JJ hc frl"8h\\'ntr', 

28 wetl8.1)(l~ whicl] <10 ll(l1 e,:};ilit tllc- c-l]nro.dcristies enumeratE',l ill 
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29 6ub:::eetion a. of this section, and whicL are certain isolated wet­

30 lands, man-mack drninaSt, liitcLe~, s\nl1es, or detention facilities. 

31 c. Frcshwatl-l' ,,"etlon<1::: (If ir.t0rL:lediat0 resource '\alue sha11 1~e 

32 all freslmater wetlm:ds not included in subsections a. or b. of thi~ 

33 srct ion. 

34 d. As used in thi", S0('1 iOll "tllrentened or endangered species" 

35 shall bE' those :::l't'cies id0ntifjed pursuant to "Tbe Endang-0rec1 

3G a11(l KOl1~'arnr Specie·;:: COlj~el'\"atioJ1 Act," P. L. 1973, c. 309 (C. 

37 23 :2.'1.-1 et seq,) u) whicl' np]'c'ar on tbe fedoral endangered species 

33 list, l'11d "F\\"-J. F'iY,::, trou~ proc1",ction (TP) waters" sha11 

::30 mean tllOS0 w.-,t0r::: (h.1il i C'[)tr'(l ,IS snch ~)y the clC'partmc·nt undel' 

40 regulntiuj1" ac10}Jt C'li J!tll'SlH1ji't to the "\\"ater Polll1tiolJ COlltn)l 

4] Act," P. 1. 1~:7i, c. 74 (C. 3~:lC_,\-1 et :::eq,) and tb0 "\\"n1(:]' 

42 Quality Plnn11ins' .:\c1:" r. 1. lL77, c. if> (C. 5C):11:\..-1 et seq,). 

43 e. The c-1assijk~ltio}~ SystC'l'!l c·~tal.,;i:,b"ed in this section shall not 

44 restrict tbe dep:ntment'i:; autlority to require the creatiol1 or 

45 restoration of' fresb,yater "'dlands pursuant to the pro'\isions of 

46 sectiOlJ 13 of this act. 

1 8. a. A perso~l prOl)(lsin~: to enga2,e in a regulated acti"it:,' in a 

2 f1'esh\':nt('r wdLinl1 01' in mJ actiYitY wbich requires a transitioll 

3 are[\ wainr mny, ririor tu arr,l;'in~ for n frc·;::Lwater ,,"dl~:lllcl" 

4 permit or tl'nmi1ion Ctre(l \,.Oi\'l'l', l'C'ql.ie~t from tL(, c1C'pnrtment 8 

j letter of interpret:ltiol1 to t'''~" ),Ji-h tLat thc' si'Le of tlJe proposp,; 

(j actiYity is 10c:c.,C'd in i::l fre~L'\'n~('l' ,\'(·tla'lcl or trmJ.si~ioll area, 

7 b. ,Yithin 20 eb;'s ~ftc'1' 1'C'cci!·,t of n reC!uc'st for a letter of inter­

S pretniiolL tl~i? elcpartm0l'!1 m;1;' reqnirc t1:C' sul;mission of nny nd(1i­

9 tional informn:ion 1JecC';.:san- to issuC' tIlC' letter of internrc·tatiol'. . . 
10 c. If 110 additional idorTI1D1ioll i,:, requirC'C1, tle c1erJartlJ1C'nt sLa11
 

11 issue a let1er of il1tCl']'J'c'lntioll ,,'itLin ~;O days after recci"in~' the
 

12 reqnest.
 

13 d. If additional inform<ltion is TC'quirC'cl the department slw]l
 

14 issue a lett0r of interpretatiJll ~itlJin 4C, days after recC'ipt of the'
 

15 information.
 

16 e, The dC'partmC'J1t mil:" H>Clui1'e an applicant for a letter of
 

17 interpretation to pC'rfonn awl submit to tbe department nn o;lsite
 

18 inspec-tio1J to (letermine or Yrrify tllr> g'Cl1era] location of the fre"l),
 

10 wnter wetlRl'c1 l'OllJ]cbr:,' a11'1 the [l})p]ica1',]e tl'amitic,n arC'a. T11i"
 

20 inspection :::1Jall be sn1l,iect to arqiro\'al m1d Yerific:lti~,l1 10:: t I,,-.
 

21 departm0nt. If the c1c'partm:>nt c1etermines that ollsito inspectic,)
 

22 1,y the (lepartnwnt i::: nec\'''''a1'.\', llJ(· c1ellart])]C'lit dJall ill:1b: th:,
 

23 ins!'0etiolJ. If ~ln (llJ-sit (. im]JC'C'tion ie.' re(jUirNl b;' tL0 c1ej'J[1l'tn;c·}lt
 

24 the time specified in thi::: section for issuance of the lettC'r of inter,
 

23 :p~etation sball lw ex:enclrcl 1):, 45 days.
 



26 f. If a pcr~oll reqllestinf! tlJe letter has not made a reasonable 

27 good faith effurt to proYill(· the department with information suffi. 

28 cient to mal,(l a uetermination, tbe department shall issue a letter 

29 of interpretdion rl'l(uirin:.: the alJplication for a freshwater ,,-et· 

30 lands permit or transition area wai,'er. 

31 g. A person applyint: for a letter of interpretation may also 

32 sul,mit a report of an 01jsite 1'res11\\'ater "-etlands delineation and 

33 receiye ",itLi11 tIle tim\.' s!Jl'ciiH:J in tLis section a letter of inter· 

34 pretation Yerifying tL0 actual treslmater wetlands and transition 

35 area lJoUlHlaries.
 

3(j h. 1'1](' c1L';':ll'tml'nt 11][[:' clHn~(· a fep not to exceed tbe costs for
 

:~~7 l'eyie,,~il1g ilJ(' inforll1atio11 ~11blYJittr'd~ conducting on ..site in~pcr­


:)8 tion~ lJ11l'SUalJt to sll"<;c-cti'lll e. of tlji~ section, and for issuing n
 

39 letter of interpl'etation.
 

40 i. Any lJ('r~un WJIO recjl11'~t~ a letter of interpretation pursuant
 

41 to tLe pro,-isiom of tIJi;:, aet and doe~ not receiYe a response fro111
 

4~ the department ,,-itbilJ t]1P deadlinC';,: imposed in this section sla11
 

43 nut be entit112c1 to aSSUJI.0 tLat thc site of tle propof3ed actiyity
 

4-t ,,,11icL was the ~111,jed of the' rC'CJuest for a letter of interpretRlion
 

4:) is Iiot in a freshwater '\'l't]i111<1. ~.1" ]Jer:,:,on wllo reCeiyef; a l<:,ttc'l' (J~'
 

40 intel'}Jretation ]ml';':lIDlJ1 10 1Li~ sC'ction !'hnll be entitled to rc']y Oll
 

47 tho detel'llJil,<ltion of tIl(' elelJ[)rtl1JOllL exoept He;; proYided in sulJ­


48 sedion j. oj' thi~ :,('ctio]].
 

49 j. 'ILL' department ~h8]] tramlllit to t11C' enited States Em-iroll­


jO mental Prot(Jetion .:\~ell(':" a (:0]1;- of any letter of interpretation 

51 determini1l2 tbat the c;;ill' of " proposed regulated acth-ity is not 

52 in u f1'l'c]mater \\"ctlallc1. AllY letter of interpretation wbicb deter· 

5:3 llli]]('~ tbbt the ~ite of a prop(J~e(l reg"ulnted actiYity is not in a 

;)-:!- frec;;lmatl'r ,,'etlul1,h ~L1!1l "C' c;;llbjec:l to rHiew, modification, or 

55 re"ocatiolJ 1.::- the l'llitec1 ~ta1l'''' EllyironmelJtal Protection Agency. 

j(i ·'k. Tlu dejJurtll/C'id 51,(1/1 l;/llili~I iii tbe bulletill of tlle dC)Jart­

57 ment a list i/ldicatill[J tlle status of each applicatioll tor a Ij(rlllit 

58 submitted to tlle dqJartJ/u:lIt pursuant to the pro1.:isiolls of this act.' 

1 9. a. ~\ person proposill~ to elJgn~e ill a regulated actiYity shall 

2 apply to the department for a freshwater wetlands permit, for n 

3 fee 110t to exceed the COS1 of redewin~' and processing the applica. 

4 tiOIl, and on forms and in tLl' maJJlHJl' prescribed hy t10 comll1i,,· 

fi sioner pUrSUall\ to the ".-\ oministrathe Procedure Act," P. L 

6 19G8, c. 410 (C. 52:HB-1 et seq.). An agency of tbE' State pro· 

I posing to en~a~c in a reg u]n', eel aeti"ity sbo.11 abo apply to the 

8 <l<?l):HtllW~lt for a fl'e:o:!J,·;:tt,-,l' wc·tlnll\.ls permit on forms and ill H 

9 manner l're::,criL('c! l.~· t]10 commissioner, but sball not he requircd 

JO to pay a fee tberefor. The application ~ball include the name and 
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11 address of thc' applicant, t!Jc purpose of the project, the names and 

12 addresses of all o'mers of pro)Jerty adjacent to the proposed 

13 project, and at lea~t tlJe followill!.! : 

14 (1) A preliminan' .site plan or subcli,'ision map of the proposed 

13 deYelo}JllJent actiYities, or anotller map of the site if 110 preliminary 

16 site plan or s111Jdh'ision 111Hl' exist... , and a 'rritten description of 

17 tbe proposed regulated acti,'it;" thp total area to be modified, and 

18 tlle total area of tb" fresll"'nt0r wetland potentially affected; 

19 (2) Verification tllnt a notice 1][18 heen forwarded to tbe clerk, 

20 enyiromnclJtul comnJission, un,J tJlanning' board of tIle nllmicipalit~· 

21 jn wlJidJ the p]'op0:-l·d r(·gIlLitc·c1 actiYity will occur, tIle plan]]in~ 

22 boarJ ()f tIl(' ('OUllt: in wLidJ tIJI' proposed regulated actiYity 'rill 

23 ON'nr, Ji:lndoWllC'r'- wi~lJill ~(;n fE'et of the site of tIle propo:::cd repl· 

24 latl'd nctiYit;·, aw] to a!l prn.:()]]s ,,'ho reqnested to be notified of 

23 Pl'o]Jo'ed re.~ lllat(,.l actiyjtie~, wLie]J notice may lJe fi](·d concur· 

26 rentJ;' ,,,itl) notices requin:cl pur;.:uant to P, L. 197.), c. 2:1] (C. 

27 40:5;iD-] d ~E'q.). d0"cril,jn!.:: tJ!0 llroposed regulated acti\"ity emil 

2:;; arh'ising tl](,~0 TJ:1l'ties of tD0ir opportnnity to snI'mit eommrnl" 

20 thereon to the depurtment: 

30 un ,.rl'illcutiOll tlWl IJotice of the proposed nctiyit;, b[l;; b('c1] 

31 pulJli~hed ill a ]l('\\"S]j:l1Je! of 10C'al circulation. 

32 (4) A i:itatemcnt (ktnilillg a~l.\' IJutelltinJ ach'C'r~(' ell\'ironl11c'ntal 

33 effect'- of the· rC!:::l1latrc1 o.c-tiyity and am­ mcaSUl"C~ IJ(>('Cf-;:;[lJ'\' 10 
'­ .. . 

34 lllitisa1r tho~e e[(eds, alltl an;' information ])('C0:;;sar;' for tbc' (],.. 

;:i ]Jartment to make a nndin:.:. pursn:mt to suI,scctio!l ]'. of thi;; sc·ctio]1. 

3fj 11. TIll' IlepHrtmenL after consic1erill;': t11e COlllmel!t-; of t1(· (>11­

3i "il'onmentnl commission all'] planning board:­ (if thr: eOl1n~:-- awl 

38 n1\1llic·ilmli;y wllE'l'ein tIle rei:'ulatec1 adi\'ity is to tab- plhc0, f(·dc·rEtJ 

3!) anJ State at:c-ll(·ip" of com]1etrnt jurisJiction, other afJ'cctel1 11J11, 

40 nicipalities <md cOUllties, an(l 11]0 general puLlic, shall issu(' a 

41 freshwa tel' wet land", permi t only if it find,;: tha t tbe retlula t(,d 

42 acti\'ity: 

43 (1) Is water-dependent or requires access to the fresh"'ater wet­

44 ]an(ls as a central element of its basic function, and ha::: no prac" 

45 tical'le alternati\'L' wbich would not im'oh-e a fresbwater wetland 

4G or which would baH a Ie;.:;.: adYerse impaet on the aquatic eco· 

4i E-ystCl1J, and which ,,'ould not 11a"e otLer sigl1ificant ad,'erse en­

.j.~ \'iromnental cOllsequencl':', and also complies with tlle IHO,'ision:, 

4\1 of paragraphs ;).\1 of this suhsedion; or 

50 (2) Is 11011water-dependent and has no prac1ical"0 alternntiw 

5] a, demomtrated pursuant to section ]0 of tbis act, whicb would 

:\2 not in\'ol\'es a freshwater we1lancJ or which would bm'e a less 

53 adnrse impact on the aquatic ecosystem, and which would not 
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54 hn\"e otber significant adwr,;e en\"ironmental consequences; and 

55 (3) WilJ result in minimum feasible alteration or impairmellt 

fi6 of the aquatic ecos:-,stem incluclim: existing' contour, vegetation, 11sh 

57 and wildlifr re~ources, and aquatic circulation of the freshwatrr 

5S wetland; and 

59 (4) Will not jeopardize the continued existence of specles listed 

60 pursuant to "The Endang'errtJ alld NongamE' SpeciE's Consen'n­

61 tion .Act." P. L. 1073, c. 300 (C. 23 :2A-1 et seq.) or which appear 

62 on tll(> federal end~n,srrred s])E'ciec: list, and will not resu1t in tht> 

G:i likr·liLoorl of tIl(' drstrnctio11 or adwl'::;e modificati(l!; of n l!f,l ,ita!
 

G+ wlljell j" (l0tcrmined 11:; thr Secretan' of the United StatE's Dl'P1Hl­


65 ruent of t]1[o Interior or tIle Secretary of the 1'nit('(l Statf:':" D,,­


66 p(1rtmC'11t of CommercC' as appr0T,riate to 11e a critical habit:.t unJC'r
 

67 t1](' "E11r1::m!Jf:'rN] Srreir<: Ad of 107:1," (]() F. S. C. § 1:"131 C't a1.);
 

6S ann
 

69 (5) Will not callse or contri 1lut(' to a violation of any appliC'<1'Jlc
 

70 State \';a10r quaJi1:; stnn(1arc]; and
 

71 (G) 'Yill not ennSl' or contrihute to a violation of any applica1,],.
 

72 to~:ic' rffil:(lnt stnnr1,ll'" OJ' l!robibition imposed purmant to tllC'
 

73 ""\,"utel' Pollutiul1 Control Act" P. L. 1977, c. 74 (C. 5'3:10..\-1
 

74 et seq.); and
 

75 (7) ,Yil1 not \'io]ate allY r<?C]uil'ement imposed 11:; tbc' Vnitrr1
 

76 States 30\"ernmC'nt to proted an:,' marinr sanctuary desi;-natf>d
 

77 pursllnnt to the ":Marinc· Protection, Re;..earcb and Sanctuaries
 

78 Act of 1fl72," (3::; r. S. C. 0 1401 ct a1.) j and
 

79 (8) 'Yill not came or contri11 ute to a sig'nificant degradation of
 

80 ground or surfaC'E' "waters; and
 

81 (9) I" in the puHic interest a" dE'termined pu rsuan t to secti on
 

82 11 of this act, is nece!"sar:" to realize the benefits deri"'ed from the
 

83 activity, and is otLerwise la"fu1.
 

1 10. a. It sLa]} be a rebuttahle presumption tbat there is a prac­


2 ticable alternatiYe to any nOllwatel'-dependent regulated acti",ity
 

3 that doe!" not in","o]Yf> a freshwater wetland, and that such an
 

4 alternatiw to any regulated activity would baYe less of an imllact
 

5 on the aquatic ecosystem. An alternatiYe sball be practica1le if
 

6 it is a,aila11]C' and capnb]r of ]leinc- carried out after taking into
 

7 consideration co~t, existing tf>cl1110loc::-. and log'istic:: in light of
 

8 overall project purrose::, alld ma~,' inc'lude an area not ownec1 1):,'
 

9 thE' applicant whic]} could reasonal11y haw heen or be obtainec1,
 

10 utilized, exp<wdC'd, or manag'e(f ill order to fnl1111 the basic 'Pur­


11 pose of the propll!"ed actiYity.
 

l~ h. 1n order 10 rebut the presumption establisbed in ~u1JSE'C'tiul1 <1.
 

13 of thi~ secti01: [Ill applicnnt for a fresbwater wetlands permit ltm:<
 

14 demonstrate tbe following
 



1] 

15 (l) That tlJf' j.a5ic project purp05E' cannot reasonably be ac­


16 complisbed utilizing one or morr other sites in the general region
 

17 tbat would aYoid, or result in le5~. aclyer5e impact on an aquatic
 

18 ecos:'5tem; and
 

EJ (2) That a reduction in tbe siZE', scope, configuration, or density
 

20 of tlle project as prop05ed and all alternative designs to tLat of
 

21 the project a5 proposf'(l tLat would a"oid, or result in less, ach'cr5l~
 

22 impact on an aquatic eeosyl'tem will not accomplish the basic pur­


23 posc of tbE' project; and
 

24 (3) Tbat in cases wLen;, tLe a}JjJlicant ha~ rejecterl alternati\"('~
 

25 to tbe project as proposed clue tu constraints such as ina<1eC]uilt(·
 

2G zoning, infrastructllrc, or rarcc] size. the applicant h<15 madr·
 

27 reflsoTlflh)(:' attempts to rcn10\"(' or accommodate such comtraint;;,
 

2::: c. In o1'(ler to reliut t1lc' presumption estal,}jsLed in sllh~e('tioll n.
 

2~i of ilji" Sl'ctiOll with respect to \\'etlan(h: of eweptiono.l r(>"o~11'C'\:'
 

30 Yalue, an applicant, ill addition to complying with tllc proYi"i0lJ"
 

31 of su11sectioll b, of thi5 section, must also dE'momtrate that C,el','
 

3:2 is a compellin&' pulJlic nce(; for the proposed ac:ti\'ity gTeater tlJ[lJ:
 

33 the need to protect tbe freslJWater wetland tbat emmet 1e 111(ot L."
 

34 essentially similar projects in tLl' region wLich are under comtn;('·
 

3;) tion or expansion, or lJaYe recei'-eG the llccessary g-oYel'lill1('nt"l
 

3ti permit:; and approYab; or that denial of the pCl'mil would imj)u~,
 

3/ an extraordinary har.lshi]J on the part of 11)(> applicant brrni ..:ln
 

38 about Ly circum,:,tallces peculiar to the subje('t Pl'Oj1cr!.\-,
 

1 11. In determining whether a proposed regulated acti"ity in n:!y
 

2 freshwater wetland. is in the public interest, the departmcnt shul]
 

3 consider the following:
 

4 a. the public interest in presen-ation of natural re':'uul'C'(',~ aul
 

5 the interest of the property owners in reasonable economic (h·\"C'lolJ­


6 ment; 
7 b. the relatiye extent of the public and prh'ate need for tll(" p1'U­

S posed regulated acthity; 

9 c. where tbere are unresoh-ed conflicts as to reSOU1'('e U:':C', tl:e 

10 practicability of using reasonable alternatiYe locatiom and meth­

11 ods, including mitigation, to accomplish the purpose of the pro­

12 posed regulated activity; 

13 d. the extent and permanence of the beneficial or detJ'illlel:ta1 

14 effeets which the proposed regulated acth-ity may bnw on tlle IJl1 1 h 

15 alJd private uses for which the property is suited: 

16 e. the quality of the wetland which ma~' be affected onc1 1.l1~ 

17 amount of freshwater wetlands to be disturbed: 

18 f. the economic value, both public and private. of tlle projio,;;C'(l 

19 regulated activity to the general area; and 
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20 g. the ecological yaIue of the freshwater wetlands and probable 

21 impact on public health and fish and wildlife. 

1 12. If a fresh,,-ater wetlands permit is approYed and issued pur­

2 suant to the proYisions of this act the department sba11 wain 01' 

3 modify the requirement for a transition area to the extent requireJ 

4 to proyide access to the site of the appro\'ed regulated adi\-ity. 

1 13. a. Tbe department shall require as a condition of a freshwater 

2 wetlands permit that all appropriate measures haye been carried 

3 out to lllitigate adn1'f:e enyironmental impacts, restore Yegetation, 

4 habitab, alJd land and \,"ater features, preyent sedimentation and 

5 erosion, minimize the area of freshwater \,"etland disturbance alld 

6 insure compliance with the Federal Act and implemellting regula­

7 tions. 

8 b. The department may require the creation or restoration of an 

9 area of freshwater wetlands of equal ecological nlue to those 

10 which will be 10sL and shall determine whetber the creation or 

11 restoration of freslmater wetlands is conducted o115ite or offsit('. 

12 The department sball accept and eyaluate a proposal to create or 

13 restore an area of freshwater wetlands only after the dC'partl1lent 

14 has E'yaluated the permit application for which tlle proposal h 

15 made, and shall eyaluate the proposal to crea te or restore an nreu 

16 of fresbwater wetlallds independently of the permit application. 

17 The department's eYaluatiolJ of a proposal to create or restore an 

18 area of fres1l\Yater \Yetlands shall be conducted in consuHatioll 

19 \yitb tbe Lnited States Em-irolilllental Protection Agency. 

20 c. If the department determines that the creation or restora ti 011 

21 of freslmatcr \yetIands omite is 110t feasible, the departl1lC'1:t, ill 

22 consultation with the Lnited States EnYironmental Protection 

23 Agency, may consider the option of permitting the creatiolJ of 

24 freshwater wetlands or the restoration of degraded fresbwater 

25 wetlands offsite 011 priYate property with the restriction on the::e 

26 \yetlallds of ally future deYelopment. or tbe making of a contribu­

27 tion to tbe ",Yetlands )'Iitigatioll BallI::. The contribution shall be 

28 equh'alent to the lesser of the folJo\ying costs: (1) purchasing anJ 

29 restoring existing degraded freshwater wetlands, resulting in pre.~­

30 eryation of freshwater wetlaJ1ds of equal ecological yalue to those 

31 which are being lost; or (2) purchase of property alid tile co:::t of 

32 creatiolJ of fresb\\'ater \yetlands of equal ecological yalue to tho::<: 

33 which are being' lost. The app1icant may also donate land as part 

34 of the contribution if the ",Yetlallds ~litigation Council determines 

35 that the donated land has potential to be a \'aluable component of 

36 the fresbwatel" wetland~ ecosystelll. T1Je department shall permit 
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37 tllC dOl.atioll of hl1ld as a part 01' the contri1mtioll to tlle "\Yt,tb:1Ch 

38 Mitigation Rank only aft~>I' determining that all aJten)[l.ti\'f'~' to the 

39 donation are not prRcticable or feasible. 

1 14. a. Then i~ i:'stal,li:,:Leu ill the Exec-uti\"/' Bl'nLch of Stat~ 

2 GO\'ennl1ent the "\Yetlands Mitigation Bank. For the purpose of 

3 complying' "'ith Articlf' Y, section IY, paragraph 1 of tlj(~ Xew 

4 Jersey Constitution, the l)ank if': allocated witbin the DepartJJlC'nt 

5 of Environmental Protection but. notwithstRllding this allocatioJ., 

6 the bank sbal1 he independent of any supenision 01' control by tIle 

i department or the commissioner, or any other officer or ellllJ]uyel' 

8 thereof. 

9 11. The llank shall be goverlled lJy tIle "\Yetlands )Iiti2:ation ('OUJi­

10 cil which shall comprise seven members as follo\\"8: the COlllmi~­

11 sioner of Environmental Protection, wlJo shall sene ex ofiicio: and 

12 six meml,ers of the general public to be appointed lly the GOyeniOj' 

13 with tbe advice and consent of tIle Senate, 1\YO of whom slmll lie 

14 appointed from persons recommended by recognized buildin.~' al,d 

15 development organizations: 1\yO of whom shall be appoi11t('(l fro'il 

16 persons recommended Ly recog'l:ized environmental and COli~en-il­

Ii tion or!!anizations: and 1\YO of whom shall be appoilJted fr01:1 ill­

18 stitutions of hip-her learning ill the Stak Each of the me11l1,er~ 

19 appointed from tbe general pulJlic shall sen'e for a tel'll1 of t11rE'" 

20 yearf; and until a successor is appointed and qun1ifi<:d. ewel1t tlJn: 

21 of the memlJers first appointed, two s11n]] sen'e tel"lns of onE' yen ,', 

22 and 1\YO sball serve terms of two years. All "acancirs, exc-ept thni"(' 

23 created throu;-h the expiration of term, shall be fillrd for tl\(, l1nex­

24 pired term only, and in the same manneL and \yiih a member kl\'iJl,~~ 

25 the same class, a~ the origi11fll appointment. Eacb member s]JalJ 1,{' 

26 eligible for reappointment, but may be remoyed by tIle GoyenloJ fOJ 

2i cause. 

28 c. A majorit~, of the membership of tbe council shall constitute 

28 a quorum for the transaction of council bminc:ss. Action may lw 

30 taken and motions and resolutions adopted l)y the com;(·il at all~' 

31 meeting thereof by the affirmative vote of a majority of the" fu1J 

32 membership of the council. 

33 d. The Goyernor sball appoint a chairman from the public mem­

34 bel'S and the council ma~' appoint such otber officer5 as ma~' lie 

35 necessary. The council may appoint 5uch staff or Lin> ~n('1J exrc]'l~ 

36 as it may require within the limit5 of approprintioll~ made for 

3i these purposes. 

38 e. ~rembers of the coullcil shall sel'Ye withont COl1l]1E')Jsation. 1111t 

3~1 may be reimlmrsed for expenses neces5nrily incurred i10 tIle eli,.:. 

40 cbarge of their ofticial duties. 



41 f. Tbe eoulJCil may call to its assistance such employees as arc
 

42 necessary and made ayailablr to it from any agel~(,Y or departmell~
 

43 of the State or its political subdiyisiom.
 

44 g. T'lle council may adopt, purSUallt to the" Administratiye Pro­


45 cedure Act," alld in consultation \yitb the department, any rule;;
 

46 and regulutioW:i necessary to carry out its respomillilities.
 

1 15. a. Tbe "~etlands :"Ilitigation Council sball be responsible for 

2 disbursements of fund;; from tlw ])[\n);: to finance mitigatioll 

3 projects. TIle cou11Cil sl!D.lI han the po\\"(~r to purchase lal;d to 

4 proyide areas for the: re;;toration of degraded fresh'''ater wet­

5 lanus, and to prescne freshwater wetlnnds and transition area:, 

6 determined to be of critic;)l importanc(' in protecting fresh\Hltel' 

7 wetlands. The council shall ll0t engage in the re.storation of de­

S graded fre~h\\"ater '\"<-11al1u.~ ~:n public: lands, except those lal1(l~ 

9 wbich are acquired by the bank. Tbe council shall assist the de­

10 partment in preparing tbe portion:-: of tbe report required pursu­

11 ant to section 29 of this act ,,-11ic11 pertains to mitigation. 

12 b. The coullcil may contract \\"itb nonprofit orgallizations, tlle 

13 DiYision of Fish, GamC:' nnel \Yildlife in the department, the united 

14 States Fisb amI "\YilJlife Sen-icc, D.1ll1 olber appropriate agencies 

15 to carry out its l'esl\On~:liil:t;e.~, oml mny aggreg'ute mitigation 

16 actiom to ac11ieye economics of s("11e. Any contract proposed by 

17 the council pursuant 10 t11i~ su1J 'SC'ctioll s11ull be subject to reYiew 

18 and approYal by the l:nitb~ State:,: EnYlromHental Protection 

19 Agency. 

20 c. Tbe council mny trall-fer allY funds or lands restrictC:'d by 

21 deed, easem('nt or otber appropriate means to mitigation and 

22 fresb,Yater 'wetlands con~e1Tutioll purpo~e~, to a state or federal 

23 consen-ation agency that consents to t11e transfer, to expand or 

24 provide for: 

25 (1) Fresbi\ater wetland:, presenes j 

26 (2) Transition areas uroulld existing fresbwater wetlands tu 

27 preserye fresh',ater wetlund quality; 

28 (3) Future mitigation sites for fresb\"ater wetlands restora­

29 tiOll; or 

30 (4) Research to enbance tbe IJractice of mitigation. 

1 16. a. T11ere s11all be transition areas adjacent only to 1'resb­

2 water wetlands of exceptional rC~OU1'ce yalue and of intermediatl:
 

3 resource 'alue. A tran~itiOl; area ,;;haU sen-e a,,:
 

4 (1) An ecolo~'icr\l transition zone from uplands to fresbwater
 

5 wptlands \\'bicb is an integral portion of tbe fresbwater wetlands
 

6 ecosystem, proyicling temlJOl'alY refuge for fresb\yatC'r wetland~
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7 fauna during high ,,'ater episodes, critical lJabitat for animals 

8 dependent upon but not re;,:jclellt in freslnyater wetlands, and slight 

9 variation.;; of freshwnter wetland boullc1aries over time due to 

10 hydrologic or climatologic effects: and 

11 (2) A sediment and storm ,,'ater control zone to reduce the 

12 impacts of del'elopl11f'llt npon fresb"'ater wetland8 and fresh­

13 water wetlands speci(l~. 

14 b. Tbe w·idtl) of thl' trnmition area shall be determined by the 

15 departmel1t n~ fol] 0\':5 : 

16 (1) No greater t1<1n 150 feet nor les~ th:m 75 feet for a fres1­

17 water wetlanc1 of excqJtio]1n! resource ,alue; 

18 (2) No grcntC'r tlwn ~)II feet nC11' less thn1J 25 feet for a fre~h-

19 water ,,-ctlnllJ of intermec1intc' resource value. 

20 c. The ll1illimwn width of a trnmition area establisLeJ pur­

21 suant to this section may be further reJuced comistent witL a 

22 transition area aYeragin~ l)lan al'pronc1 unde'r sec~ion 18 of this 

23 act. 

1 17. a. The followi n; ncti\'i ti es, except for normal property 

2 maintcn::l.llce or millor [Inc! temporary di~turballces of tDe trami· 

3 tion area resulting from, Ilnc1 nec'.'ssary for, normal construction 

4 acti\'ities on land ac1jaC'C'nt to t1e tron<tion area, are prcd.lildi'c1 

5 in the transition are[l, except in nccord:lllce "ith a transition Rren 

6 wainr apprond by the clepartme11t pursuant to section 18 of 

7 this act: 

8 (1) Remo\'ul, e:xcanttiolJ, or disturbance of the soil; 

9 (2) Dumping or fining with any materials: 

10 (3) Erection of strnctures, e:xcept for temporary structures of 

11 150 square feet or le~s; 

12 (4) Placement of l,n ,ements ; 

13 (5) Destruction of plant life which would alter the existim: 

14 pattern of \'egetation. 

15 b. A person proposing to en~:[l~:e in an ncti\'ity prohibited pur­

16 suant to subsection a. of tbis section within 150 feet of a fresh­

17 water wetland of exceptional re,~ource ,-alue, or ,,'i1hin 50 feet 

18 of a freshwater wetland of intermediate resource Yalue: sLall 

19 apply to the clep~rtment 1'01' n trmFition area ,,-nin.']', for a fee 

20 not to e:xceed tbe co!'=t of l'c\'ie\\'ill~ and proce;::~il18' tbe \\-ai,e]' 

21 application, anel on forms anrl in tbe manner prescribe-d by the 

22 commissioner pur~uant to the" Ac1l!1inistrntiw Proccc1nre Act," 

23 P. L. 19G5. c. 410 (C'. 52:14B-J et seq.). All ngel'c;' of tlJE' State 

24 proposing to enp.a~f' in ~nclJ an ne-ti\'ity in a tram:tiolJ aro~; ~)!~ 1] 

25 aho apply to the de} .art'l1ent for a tramitiol1 nl'C':-1 \\'a1\,el Oi 

26 forms and in a manner llre,:criuec1 by tue commj:::siomr bnt ~:Lall 
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27 not be required to pa~­ a fee tberefor. Tbe Walver application 

28 shall include at least tbe following: 

29 (l) A prelimjnar~­ site plan or subd;,ision map of the site, or 

30 anotber map of the fite if no preliminary site plan or subdivision 

31 map exists, containing propo/:'ed actidties and a written descrip­

32 tion of the proposed acti\-i t :" tbe total areas to be modi£ec1, and 

33 tbe totftl area of tLe tj'[ll1sit~olJ area potentially affected; and 

34 (2) Y erification tLa t H 1l0tj ce ba s been f01'\\-a rded to the clerk, 

3;") em-irolllnenta l cOlllmi~:oicrlL and planning board of the municipal­

3G ity, and tue plannin~' board of thi,' ('ount:- wberein tbe aC'ti\-ity is 

3/ to cccur, wbicb notice s1a]1 desu';,Je tbe actiYity and ad,-ise tbese 

35 instrumentalitie" of local gowrnlllelJt of tbeir opportunity to suh­

3~i mit comments tbel'eon to tbe departmelJt; and 

40 (3) A statE:ment deta;lill~ [1n~­ potelJtial adyerse eu,ironlllental 

41 effects of the acti,-ity on tbe freshwater \\"etlands and any meas­

!!2 ures that may be nech~ury tv lJJitigate tbose effects; and 

43 (4) A transition nrC'Cl 8Hragillg plan, if an aYeraging plan lS 

44 required ill connectiull witlJ a transition area waiver requested 

4;j pursuant to section IE, of tbi" act. 

46 c. At tbe applicant'~ viJLon, tlw maximum tramitioll area di~­

47 tame::; e~tablisbed in sub,sC'ction 1. of section 16 of tbis D.ct, or a 

4S lesser transition area distance estD.blisLed pursuant to a wainr 

49 appro'-ed pursuant to ~ection IS of tbi" act, sbD.ll be furtbel' re­

50 duced, or tbe transition area adjacent to a portion of a wetland,.; 

51 shall be elillJinated, pur:::uant to n transition area averaging plD.l1 

52 submitted by the aplJlicant, pro\ideJ. tbat tbe plan is consistent 

53 with the provisions of ~ulJ:~cctiol1 a. of section 16 of tbis act, 

1 18. a. Tbe depal'tlllent shall grant a tramition area \\"aiver re­

2 dUl:ing the :;izc 0:'" a tl'''L::;ti.)ll ~ne,i to 1I0t less thall the lllilJimnlJl 

3 distance establislled ill subsection lJ. of section 16 of this act pro­

4 viL1ed t}w.t (1) tIlt' pro})o:'l'd ueti"i'ly \\'ould have uo subsUllJtial 

5 impnc't Oli tlH:' adjacICIJt fr(':;]i\\-D.ler \\'etlulJd or (2) the \\'ainr is 

6 llecess::ll'y to avoid U iOu]J::,taLtinl ;J:.t;'dsbp to tlJe applicant caused 

7 by circulilstancE's peculiar tn t1K jilOl;erty. If the proposed activity 

Sis the cOLstl'UctioL of [\ ::t01'I;1\'.-a tf'r ll1t,nagelllell t fucihty having 

9 LO feasible nltel'l![ttivt' (!l:-Sj~(· ]ocr,licn: 01 i::; lilleur JeYelopl;lel1t 

10 huviJ~g 1~0 fe~,:"ilJ]l' 2.Jtl'L <.\'~i"\J ]c,_ ,.. til)]]. tlH:: 11epartwl'lJt shall up­

11 pro''-C' n lUl,ti:l'i' truLsilioJl ;,1(',! \\'nlVt'l 0)' eliwilwiioll of a lJortion 

1:': of a tHluitio:l al'eu as ::H(;'s£::r~' to IJerLlit tile activity. .A tram~i­

13 tion al't:u \\'~inl' apvroveJ. lJUl'SUD,;;! [0 this subi:t,etiolJ 811811 Lot 

14 requirE:' ll" lJsi tio]] aJE[, [\ ,,'dugi:l; to cowpu:sn te for the reductiOll 

1j of tn:'ll~itiolJ area distal!(,t' 01' for partial elimination of the 

1G tralJ~itioj: aJ~'a, 
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17 b. TIlE' Ch]KIl'tl.IE'::t shall also approw trnl'~ition area wan-ers 

18 reduciJlg" thr, tr1ll!sitioJ: al([I disf<1Ji("(S estaUi."Lrcl in subsection b. 

19 of sertiolJ Hi of th:.~ aC't and sIlaJ] al;.:() apIH'on· \\"uiwl' app1icatioLS 

20 elilllinatiJIf,:'llortio;';, of tlan:::ilio;j c..n'o.s, pro\"io0d that the applicant 

21 submits a transitiOJ; area H\"erup:ing pIal!. The transition area 

22 requirement-: of t]ii.~ nc·t slw]] lw satisfied if the transitiol; area 

23 averaging- pIa;: expands a portio]1 of the tro.nsition area to com­

24 pensate, 01: n sql1(ln' foohu:p !Ju;.:i:::. for reductio:! of a tnl1:sition 

25 aren distaJ1ce or for JJElrtia] e]il!JillD.tion of a transition arr"a. The 

26 arp]icant sl1[1]] haw thr rig11t tn detC'flnine the arc-a of transition 

27 area rpdmtioJ, or pmtin I e]ilJiiJ:ntioll pro,-idN} tlmt thc> tr1usitioll 

28 area a\"rr:~r';1!:r ]'1n~: will rf';;11'i in a transition fll'en c'om:isteI:t ,dth 

29 tlif' ]lr0\"isior,; of suls,c,if," a, of f'ediol1 JG of this act. H 8 trami­

30 tim! an';) ":ajn~l' if' n)"'1'1'0\"H1 jlur:;uart to s11hsectjnn 8, of' th:!" 

31 seetio;;. th .. IWf']'(1' "I' trr.,l!sitiOJl n1'(';1 l'PGllir<:,rl 1,y t1]i<.: f'lll::::eC'tion 

32 shall ]JC hased upon tl1r transiti01 1 area dist<,~cc' e~t[ll)JjS]ll d pm­

3:-3 suant to sullseetioJ' 8. of this seC'ti(Jli. If nr) wuiwr is afJlJl'onc1 

34 pllrSllrll:t to s1l1lsectioJ] a, of this f'pC'tion, the anrac;'e transitioJl 

35 area sua1l be based upon the maximum applieal)!e trmlsitinn aren 

3(j di~Ull;('(' !Ho,-ifled ill sull;;c<:tioJl L, of "ediolJ 16 of t]lii:' flet, 

3T c. ;\]1)" ot1l0r pro\-isio,J of t!Ji,~ Det to tJw eOl1tnu;: J:ohl"itb:u] rI­

38 ing, the trallsitiol: area distam'C' from a fresll\nlter wetland of 

3D eXCf'ptiOl:nl ]'e~ou)'('(' '-HIu,' lllay l)f' re:duc-t::'cl to 1;0 1,,;;;.: tk,]] 73 fc-t""t 

40 exc'Pllt pUl'SUtmt to ~c'etioll 12 (\f this act. A trm:sitiOl area waiH]' 

41 s}w1J be ap])l'onJ pU]'SUR1't to this sulJseetion Oldy if [) t]'ansition 

42 area dist,i1;('P l't::'duetioJ! WOUld k,'I"l' J'O suhsta ',tia] aclwl'i3t' im]'nC't 

43 Oll tl](; adj<lc("!;t frt>s!mater \\'Ctlai!ds or if denial of a ha),sitiO)) 

44 uren Y;<li\"p]' ,,-ould result ill exhuordillary h[nd~lJ;p to tlj(· n]lpJi­

-15 e8"t I,('caust> of cin'ullli:'tan<:es )'It'cu]iur to the suLjed propl'rty, 

4G A tnmsitiuj; arcn \nllYl'l' D.]1]1ron.'d pllrsum:t tu thi,.: sul'i:'J.'C'tiOll 

47 shall be conditiol1C:c1 OJ! a trmlsitioJ! area 8nl'rlp'jJ;,:l,' plan \rIlich 

48 pl'o\"ides all awl'acC' namitio]) :ueu of not less t]W1J 100 f(:(:1. 

49 ·d. The dl:jJartliiellt S71011 iSc'lIf or dtli!! all ajijilication for (1 t,aii­

50 sition area u:aiver with ill 90 days of submission of a cOlliplete 

51 applicatioll; pro'l:ided, hou'et:er, that if the 2)/'oject or acfirit!) for 

52 1J,:hich the t?"allsition area 1rail;er i8 requested also im'olH" a leg/{­

53 lated acti'1:it!} in a f7-esll1coter Ketland, or if all a)/plicatioil /01' a 

54 permit to cOllduct a regulatcd actiritv in a freo57uratft IlctTonrl 

;)5 ad,iace1it to the tra)ic'itioll orca for lrliic7, tlie tran,~itioli a,en uaiu'r 

56 is requested is pending before the departIJle/it, nrc deVliti11(:id 

57 s7101I apprOl:e 01' deny the trCl;/sitioil area 1/'ail..'fI' nlthi;/ tll( time 

58 period set forth fur the approl/a! or dellial of a ZjCnnit iii o5ll/l5(:ctio/1 

50 c. of 8f'rtioll ,'j of this act," 
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1 19. If the department denies all application for a fresh,'.-ater 

2 weJl}"~;(~;: V l'l:lit, tl1(; OVo"JI(;1' of n.'c:ord of the :propert~" affected 1113)' 

::l n.'ql1'.,:,t, n~(l tllP )0('a1 tnx R:"f'.'?5H)l· s]lU]l proYioe, that thi.~ fact 

4 be taken iuto account whe:) the property is "alued, assc'sscd, alld 

;) tax<:c1 f 01' P1'0l ;e1'ty tax puqJOSf.':-:. 

20. .-\1; aprJlic'3Jlt for a fresll\'.-ater wetland~ perJllit i5suecl }mr· 

2 ::ua:,t to tl::i; ad woy n'qu<:~t tlJl COllllllissioLC'r for [ljl adll1ilji'tra· 

3 ti\'~, lH'mi:;g' OJi UllY dr'cisioll to issue or de'ny a perlllit lJlar}c- lJy 

4: tll(' d, ]1['1':);JeJ:t Pl'],;;:llfl~:t to tJlis act. rl;O:: receipt of such are· 

5 qUE'i;t, tbc CO;llJl;js~ioner slwll refer the matter to the Office of 

6 Ac1minist1'31 jYe Law, which shall assign all admi11istra tiyc law 

, ju<J::(';" CC. dlL~ n IH'<11'iJ:l Oll the llluHer iI, tlJe: form of a COJ'tvi'terl 

S ('as' IJl1J':"llal.t 10 iLP ".-\clJllinistl'ati'"e Procedure Act," P. L. 19G~, 

\J c. -{]II (C. ~J2:14B-·l l't SI''1')' 'Yitlli~: 4;) days of receipt 0:' tll€' 

10 a<'lll!i'd,.·tmtiH' lnw jucl.:'\:'\ decision, the CO!lll1lissior.er shall affirm, 

11 r(',~('cL rJr ll:ot1ii'y thp dH~j:"iOJJ. TLC' eommissioller'S actiol: slm)] 1J(; 

]2 co':sir]er<'<! n;!, flu,) [l.~·,']I~' aetic)): for thv }JUr}loses of the "Admill' 

I:; istn::i\'I' PJ'(I('I,,1111e .-\ct." aui shall lw su11ject only to juct~('jaJ 

J4 ]'(."'),, ... ;> l':w.iJ".] iii l~'· Rl1 11':-; of C'tl1lJ';. 

1 :;~. a. '''helic'H']', on tbe 1,c;:'3i~ ot' anlilallle information, tlle COlll' 

,~ mi",icll(') rim;" th,,1 a ]il'J'"on i" in "iolaiion of any provision of 

~ tbis al't, e:l' an:\~ rnle or l'cgn]:ltio11 adopted, or permit or order 

J issuc'd, Vll'Sl1allt to thi" ad. the· cOlllmi!:'sioner ma~': 

.I (1) hsue all 01'11er l'\:'fluirin:.:' any sucb person to comply mae-

G ce'rcLllce '\'itb sulJsection 1,. of tllis section; or 

I (:2) Brin ~ a ei dl actio}] in accorclanc'e '''i tb su lJsection c. of tbi~ 

S section; or 

n (3) Lc"y a civil admillislrative penalty in accordance witb SUl). 

10 section l1. of tLis section; or
 

11 (4) Bring all action for a ciYil penalh' in accordance witll sub­

12 sectioll e. of tLis section; or
 

13 (r'l) Petitic;ll the Attorney General to bring a criminal action in
 

14 accordance ,,'i tb subscctiol1 f. of tbi~ section.
 

15 Recourse to any of tbe remeJies a\"aila1)le under tllis section sllall
 

16 not preclucle recourse to any of tbe otLer remedies.
 

17 h. 'YheneYel', on the basis of R\'ailable information. the ('onl·
 

18 missionC'r finds a verson ill "io]atioll of any pro\"isioll of this a(':,
 

1~) or of ally rule or re:;ulation (lc;ojJlecl, or permit or order issllccI.
 

20 pursl.:ant to this act, tLe commissioller llIay issue an onier: (i!
 

21 specifyinf,: the provision or proyisiom of this act or the rule',
 

22 re~'ulatio~i, permit or ordcI' ot' wbien 1t' is in Yiolation: (2) c-itin:_
 

23 the action \\-hi(-1 constitutee1 the yiolation; (3) requiring cOill].lli­


24 ance with the provision or pro\'isions yiolated; (4) requiring tnr
 



19 

2~1 rE'storatiol1 of thc' fres1\\'ate]' wetland 01' tramition area which is 

26 the site of tLc- yiolatioll; and (;1) proyiding notice to the per£on 

27 of his rigbt to a Learin:..: on tllP matters containeel in the orele1'. 

2S c. TIll' ccmmissioner is autlJorized to institute a ci'Vil action 111 

20 Superior Court for appropriate' rplief from any violation of any 

30 pr()yi~iolls of this act, or any rule or regulation adopted, or 

31 pe:rmit or order issuel!. lJUrsuant tCI this act. Such relief may In­

32 cllHle:. singly or in combination: 

33 (1) A temporary or }JermallC'llt injunction; 

34 (2) Asses"ment of tbe yiolntor for the costs of an:- il1yestigntioll. 

3G inspection, or lllonitorin;.: ~l1rH)Y which led to the estaLlisument of 

36 the Yioln!ion, find fOl t1e ren"OlJn:J]0 CO"I" of preparing and hrill,:..­
,.,­
vi ing legnl action under this su1Jsection; 

3S (3) Assessment of the yiolator for allY costs incurred 1.v till'. . 
39 Stnte in remoYing, corrCc'ctin~, or terminrtting tLe adYer"0 eff<:c:ts 

40 upon tLe freshwater wetland resultin;:: from any ullnutllOrizt.'d 

4] regulate,: :wtiYity for w1J.icll 1<:;:1'al action under tbis sul'sc,C'tiel!l 

42 may lla\'(> l,C'ell brou;..1Jt; 

43 (4) .AssC'ssmcnt n~ain"t the' Yiolator for c;oml,cl1Snjor:.- clr,mn~(·~ 

44 for an;.' los::: or destruction of wil1ilih', fisb or aCJuntic life, 1111<1 f(!]' 

45 any otuer actual clama~es cau;;;c>,! 11Y an unal1tllOrize·cl re:"111n (,J. " 

4G aetiyity. Assessments uncleI' t1J.i~ ~ul.J:;C'etion shan be p::iJ to tlj(' 

47 State Trea"url'r, except that comj)(?mrttcry clnmn::.-:rs shall 1,(- pnil 

48 by specific order of the> conrt to any per~Clm \\'he, han' 10(>]J n;.:­

gTie\"ccl1,y lhe unaut1lOrizCc'(l rep:nlateel [le·ti,-ity; 

50 (5) A requirement that t1J.e Yiobtor re",tor0 tll(' site of tIll: yi()L~, 

51 tion to tLe maximum exteJ:t practical lIe and fe3si1.le:, 

d. Th e commissioner is fluthorized to assess a ci"il aclwini ~t l'<l­

tiYe penalty of not morC' tbn]] $] O,ono.no for each Yiolation. and 

51 each dn;." during ,,-Lieu each YiolatioD continues shall comtit1ite: 

an additional, separate, ancl distinct offense. An:, amount assessed 

under this sul'.<:ection sball fall ,,,itLin a ran~e estal,lisL<:cl lJy r('gu­

lation hy tl1e commissioner for Yiolatiom of similar type, serioll~­

ness, Dnd duration. 'Ko as~essment ~bnll be le'"iecl pursuant to tLi' 

59 section until after the party bas been notified 11Y C'ertifierl mail or 

60 personal sen;ce. The notice sball identify t1J.e section of tlle stnt­

61 ute, regulation. or orcler or permit condition 'Violatpd; recite tho 

62 facts al1ef[ed to constitute a yiolation; state the amount of tIll' 

63 ciyil penalti('s 10 he ill1j10;;;e(]; al1rl affirm the rig-Lts of the' al1e"J' ,1 

64 violator to a hearlll? The ordCc'l'ee: party shall baYe 20 dny" fron, 

65 receipt of the notice ,,-ithin wLi('h to deliyer to tLe commissic;)('r 

66 a written request for a hearin~·. After tIle hearin,~ and upon fJ~Jtl, 

67 . tLa1 n ~iolation bas occurred, tbe commissioner ma\.- is::;ul' nmg 
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68 final order after a~sessing tbe amount of tbe fine specified in tbe 

69 notice. If no bearing is requested, the notice sball become a final 

7U order after tbe eXIJiration of tLe 20-day period. Payment of the 

71 assessment is due \\"Len a final ordc:r is issued or tbe notice be­

72 comes a final order. TLe authority to leYy an administratiye order 

73 is in addition to all othel' enforcement pro\'isions in this act, and 

74 the paylnent of any assessment sLall not be deemed to affect the 

75 aYailability of an)' otL(>r (:;1forcewent proyisions in connection with 

7G tLe Yiolation for \\"bieb tLe assessment is leYieu. Any civil ad­

i7 millistratj\'(: penally as~e:-:sed uuder this section may he compro­

78 mbed l.'Y the eOlllmii,sioller upon tbe posting of a pc:rformance Lond 

7il b~' the violator, 01' UpOll such term::: and conditions as tbe com­

EO IlJis"ioljer iliay e~tablii,lJ Ly regulation. 

81 e. A perSOll w10 violates tbis act, an acllllinistratiYe order issueJ 

82 pursuant to suLseetion b., or a court order issued pursuant to sull­

83 section c., \\"bo fails to pay a ch'il aJministratiye assessment in 

84 full pursuant to suhsection d.., shall he subject, upon order of a 

85 court, to a ch'il penalty not to exceed. $10,000.00 per day of suell 

SCi violatioll, and eaclJ day Juring "'hieb the yiolation continues sball 

Si c01lStitute an additional, separate, and distinct offense. ~-\..ny civil 

SS penfllty imposed pursuant to tLis sulJsection may be collecteJ \\"ith 

89 costs in a summary proceeding lJursuant to "the penalty enforce­

90 ment law" (~ .•J. S. 2.-\..:58-1 et seq.). Tbe Superior Court sball 

91 bave jurisdiction to enforce "tbe penalty enforcement la,,-" in 

92 conjunction witb tbis act. 

93 f. A person \\'bo \dllfully or negligently violates this act shall 

94 be guilty, upon conviction, of a crin1e of the fourth degree and 

95 sball be sulJjeet to a fme of not less than $2,500.00 nor more than 

96 $25,000.00 l)er day of violation. ~-\.. seconJ offense under tbis sulJ­

97 section shall sul.,jeet tbe violator to a fine of not less tban $5,000:00 

98 1101' more tban $~)O,OOO.OO IJer day of violation. A person who know­

99 ingly makes a false statement, representation, or certification in 

100 any application, record, or otber document filed or required to be
 

101 maintained under tLis act, or wbo falsifies, tampers with or know­


102 ingly renders inaccurate, any monitoring device or method re­


103 quired to be maintained pursuant to tbis act, sball, upon condc­


104 tion, be subject to a fine of not more tban $10,000.00.
 

10j g. In addition to tlJe penalties prescribed in this section, a notice
 

lOG of violation of this act sLall be recorded on tLe deed of the prolJ­


107 erty wherein the \'iolation occurred, on order of the commissioner,
 

108 by the clerk or register of deeds and mortgages of tLe county
 

109 wherein tbe affected property is located and with the clerk of the>
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110 Superior Court and sLall reuHiin a~tac:hed thereto until such time 

111 as the violation bas l.leell re=medied and the commissioner or(}el~ 

112 the notic(> of yiolntion remoyed. 

11:3 b. If the violatioll is one in "'bich the department has detel'­

114 mined that the restoration of tLp site to its proyiolation conclition 

115 woulc] increase tLe hnrm tn tLc> frr"hwatc'r wetlanrl or its ecolo~":-, 

116 the department may i5'0110 an "afler the fact" permit for tlJe rCQ'U­

11i lated ndiyit;- that ha", alH'ad~- oC'C'urred; proYl(led that a"sescomeni 

lIS against tLe yiolator for co<:t" or dama~'es enumerated in suh:(>c, 

IHI tion c. of lbi" sodioll h""'r. ho('n mf\r1c:, tD0 croation or re"tlll'atil.ll; 

120 of freslJwator ,\'etla]]lts reS011l'('e~ at another sihe lws been rNJljrC".] 

121 of the ,-iC!lator, an O1"1,(,rtullity lUi" 1'een afforded for pu1,lic h:: 1'­

122 ing and comment, and tljc' reasons for the issuance of tbc' "nftCl' 

123 the fac1" ]'ermii are pu1,li"1Ic'c.1 in t:le ~ow Jersey p'(:~j~tc'r f\]]I: 

124 in a newspaper of ~!'eneral circulatio11 in the p:eographic:nl are:a of
 

125 the yiolatio11. Any person YiolRting' all "after the facl" permit
 

126 issued pllr"uant to tlJi" sull"ectic)]] s11£1ll1,e subject to the pro\-isiOlI'
 

127 of this section.
 

128 i. TJle burde}] (If proof and ,-]e~rees of knowlecl;e or intent l'C"
 

129 qui red to establisl1 a "iolation of this act sha11 be no greater tban
 

130 the burden of proof or de~ree of knowledge or illtelli ,\-hidJ thc"
 

131 unit eo State~ Em'ironmellt .. l Protection Agenc~- rumt moet in
 

132 e~tabli~hinf!' a ,ioJntion of the Federal ) .. (:t or iillplelllentin~
 

133 regulations.
 

134 j. Tbc Je!,artment shall e;::ta lJj:;:h and implement a pro~:tralll dc"
 

13:) signed to fneilitate publiC' par1icipati0l1 ill tbe enforcement of tbi!'
 

136 act ,\-hich complie::: ,\-ith 1IIe reql1iremellts of thr Federal Act anti
 

13i implementing rC'~ulations.
 

138 k. The department sh£1Jj mal\.(, aYailab]r witho11t restriction any
 

139 information ohtained or used in the implementation of this act to
 

140 the United States Enyironmental Protection Agency upon a rc>­


141 quest therefor.
 

142 1. The department may require un applicant or permittee to
 

143 proyide any information the department requires to determinc'
 

144 compliance "itb the proyisiom: of this act.
 

145 m. The department shall have the authority to enter any prorJ­


146 erty, facility premises or site for the purpose of conductin~ in­


147 spections, samlJling of soil or wator, copying' or p1otocopying' docu­


14S ments or records, and for othel'lyise determining' complinnC'e witb
 

149 the proyisions of this act. 

22. a.•-\ny pelSOll b;:,-im, a leconlrc1 i1'it01'C'i't 11. hllld nf1'E'C'te:d1 
hy a freshwater '\'f·tln.Jd~ permit issued, lllorlifj(·cl Cl' UeJ,il,r] pUl'­2 ., 

suant to the pro,-isioJ] of tl]i~ act ma:--' file DJ, ac-ti011 in a ('ourt 013 
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4 CClll~ppt(>: t ';111 :~cliclj();l to detHl.liJ:E' if the: iEsuu';ee, modificatioll 

5 or d('~ in1 tJ tl~e fJ'E'slIWD.~(·l' "et1::l~ (};;: permi: corJstitutes:. a tahng 

G of jirnl'cr:;' withol1t jll'-: (,oll1l)e)l~ation. 

7" h. If t110 court dClt(·)"nl~l~('~ that tht:' issuance-". 1110dlTICatiol1, or 

8 dc]:jn 1 of a fl'esJn':atrr wetlm:ds perll1it hy the elepartlllent pursuant 

~ to thi~ net ('o-stjiUiP.~ P. tul':iLS of Jl~·opr.rty \yithout jUf't compell­

10 ~o.tj(lJJ, th0 C'Ourt Ek:il1 [:in: tIlt' clepo.rtmeJlt thc· option of compen­

11 f:ntiJ;,Q' the J;]'()l,(,rt~- (,\\'11('1' fCd' thc: full UjilOU11t of the lost yalue, 

12 cc;,dcml1iJ:p.' t];c' affC'C'ted l.Jroreriy lJUrSUo.llt to the proyisio11S of 

13 thc· "l:lIli~:('j:: Dnr,;ni;, ~\c~ of' J~7]," P. L. 197L c. 3Cl (C. 20:3-1 

14 <:'t s2q.), or ;:;odifyj:Jg it~ UC!iOl or ir,D.ction conccrJ:ing- tlle prc'j!erty ' 
1~) so [IS tc 111iLimizc' the c1etriLl(>J·tnl e1'£oet to the \'alue of t1:e property. 

1. 2:~. a. Tlle UCpD.;'tl.lelIL slJo,n cOl.sicler for adoptio;l as ge;,eral 

') })erlllits, to the (·:\.t01t p]'[lc~je[.t,~(, a~u feD.sil.Jle, anel to the e:\.teJlt 

;j thGt this uclolJtior i~ COJlSiStCl1t to HIe maxunulJ1 extent practicuule 

4 ul,d i'eusil,Jc \yini the pl'oyi!;iOJI~ of thif' act, all applicub12 ;\atiolJ­

5 \,,-jC]E' Per:~iits \':llich wer" D.l'pro\"C'(] nnder tIle FE·elel'al Aet Eli' of 

(j ~oYell111C'T 13. }f!Q.n, 11Y the' r, S, Army Corps of Engineers. 

7 11, rr))(1 c1c'rDl'tJ).f< : ~]~r"! i::~l1(j a ,~I'>('rn1 PL='],l~ljt for an lleti",ity 

S in a fr"f:)1',':ntc'~' We;1,\1,,] ,,:h:dl is l~()t a surf'ac'e water trihuta)'y 

D Syst(>l;' cli"cJ;m·,!:.i1.~: i11111 r~ i;,1~~,(] l"h" O~· )1o"d. or a rin']' 0)' 

10 f'trum:. a~-(: \':l,i('~l '::OU'c11!(,t H':':u1', i': the lo~;;; or i'11))sta1'tia) )]Jodi­

11 ficatim of )"C1(> ,k,', C;D acr( n :')'('slw,';1t(.'1' wetlf',11cl. pr0yided 

12 that thi:,: aC'tiyity will l:or t~tl,r p12c(' iJ: [1 frc:s]l',':nter \';etlaJ,d of 

1;) exc0})\io;wl rc:!;nurcc' \'[llm-, The depnrtm€llt Sk111 issue a g-ener[lJ 

14 pC'rjnit fer a lc~ubte:d actiYity ill a i'l'esh\':ater ",'etland locnted in 

15 an area considereu a Dc:ac1\mter purmant to tDe Feeleral Act if till' 

IG re,c:'nlajf'Cl [lctlYity would not n'slllt in the 10si' or su];;otantial lllodi­

Ii ficatio~1 of ;110]"(' th[ll: one [lC-;'C of fl swnJc' or a man-l11ucie drail!age­

18 ditch. The pro\"isiOJ:s of tljis suh;;:C-c-tjO~1 slin1J 110t apply to any 

19 ,,'etlands dE'sig'llutea as priority \\'ct1ands b~: t11e rnited State~ 

20 En\"irolU;!L-1!tnl ProtectiOl: Ap:('llCy. 

21 c. The department shall issue additional"general" permits Oll a 

22 Statewide or regionul basis for the following categories of acti\"ities, 

23 if the dellartment determines, ufter conducting an em-ironmental 

24 analysis and pro'dding public noticc and opportunity for a public 

25 hearing, that the actiyities will cause only minimal adYerse em'iron­

2G mental impacts w],(O]) pcrformed separlltely, \yil1 h:1\'e only l1lirJininl 

27 cumulntiH ach-ers rJ iJl1l'[lC't<: on the en-ironment. will caui'E:' 01l1~' 

28 minor impo.ds Oli fres}mater \·:e1!cu;us. \yi11 be iJ1 cOl1formance \yitll 

29 the purposes of this act, and ",ill 110t violate any pro\'ision of the 

30 Federal Act : 
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31 (1) ~Iail1tE:'llaJ)cc" re~oJjst)'uctio::, 01' repair of roads or puliEc 

32 utilitie:,:, lawfully exi:::illg prior to the efieetiw date of this act or 

33 permitted urJc]er this act, proYidc'c] tbat sucb activities do not 

34 result ill dislnrlnmc/ of additional \yetJalJd UIJO:1 c01l1plet;01] of 

33 the actiyity : 

36 (2) Maintenance or H';.>nir of actin> irrigation or drainage ditche,,: 

37 llmEu]]y existing" rr:or to the e{fediYe date of this ad or 1'e1'­

S8 mi t ted Ul:d<r thi~ ed, }lroyidcd thnt such aeiiyi tic ~ do 110t result 

sa i~: di~tu,'Ll]:(" of auditio:.nl fresh\yatC'l" \\-dland:" upo;! completio!] 

40 of the DctiYity: 

41 (3) Al'IJll1'tC'I'f\);', imli)'I)\C':m']Il: 0)' additiolJS to r<:::;idvLL,l 

42 d\\'c·JljJ:~" ]ny:fuJ1:-' cxi~ti];[!' 1'1:0)' to thr' efil·cti\'(· dnte 0: 1.J;j~ act, 

43 prvYidl"] n:1: thl? impro\'C'lIJC'n~!' 0)' additiollE require lc::;'" tlH'l, 11 

44 cumulntiYc 13u1'fuc,- [).),((1 uf 730 f(lll~1ic' fc"t of 1;:1 [).;:o. \\'jll l~ot }'E'su1t 

43 iJJ n0\\' a]tcro.tiO'·s to [). fre"lJ\':r.tcr Y:etb:,d oubide of tlle fill nn~l: 

46 (4) ~Jo~quito llJnL~,~i.:r.l(·llt ac:tiYitics cletcrmiJ:cd to 11(;- COlJsistC]lt 

47 \';itll 1,cst :l:osCjuito ('0]:t101 t:l;d fresb':iJ.ter \"etlands l11c;,L~:;'(,l1lC':t 

43 p1'8cticcs al,c] for \':h:ch nIl nl'lnorrinte nctiO:1s to minimizc~ ad"er~e 

49 en\'ironJllcl:+nl c'fivets lw\'c be'-'l: or ::;1;al! 1)c tnken. 

50 (5) ,-1cti\,itil':':, [1; detcl'llli!!eJ h:: the c1epartmer.L ,,-]:icJJ \",ill];,"',\'(' 

51 no SipTJ~1k[lr:t ncl\'c'rs~' c;:\'iro,:LJu;tcll ir.lj;,"',ct 01, frcslnnltor \'.-c~­

52 l'1llds, liro\'idolJ. tht:t the- i~SU~\l]C'C' oi' n ~'c']i('r[]l pc]'];;;t ; Cd' ClJy i;uc-L 

53 llctiyities is (,o'J~i.stp.d \':it~l tlliC' pl'o\'isin:s of tLe Fcclc'l'i,1 Act au] 

54 has 1WE11 ~lJ]J1'0wc11):: tJle r1lited Stutl':'; Ellyiromm:lltctl Prol<:c:tion 

53 Agerlcy. 

56 (6) Hegulated acth'ities which IlG\'e rccciwcl iJ;diYic:u111 or 

57 general permit appronl or a fin<1i]]2: of no jurisdiction by the 1:. S. 

58 Army Corps of ELtjillC el'::: punucult to tLl' Federal .Act, and "'hid] 

59 ha\'(~ rec0i\'eu. a grad \':nin)' pUl'sucmt to tIlc ":,t:ltiou:] E!lYlron­

60 l1lel!1.t:11 Polic:-- Act ef lUG;;" (42 F S. C. 4821 et seq.) pro\'idcc1, tlwt 

61 upon the expiratioll of a IH.'rmit D.I:Y rtl,plicatioD for a rene\".nl or 

62 modincation thereof 1;]1[\ll1Ic li'::lde to the clcpnrtlilcnt. 

63 (7) State' or fedl'1ally funded rond::; plf\lll]cd r.l~d den'loped ill 

64 aCCOl'dUllCe with the "):ntioLnl EmirOeJmC:lt::..1 Policy ,Act of 1[IGCl" 

65 and th0 Feclel':ll 4-\ct, and \,:ith Exl'cuti,,·:- Order ~-u]J]hr 53, nl'­

66 prowd Octo1;(;'r 5, Hl,3 [pd {or ,,:hie]] qlpJicntio:l lw;< bce)] ];)["(]C' 

6i vrior to thE' effecn,,~ da:e Of thi~' Dct to the: rjjitccl State::: .\lL1Y 

68 Corr):, of E)}giHC1::; for [in illdiyidua1 or P'l;cl'u1 peniie Ullder tJle 

69 Federal Act: pl'oyided tk', 1 U!-'l']l expirntiOJi of n IWl'1(Jit aJ'Y 

70 application for n re;c\,;:J or lnoJiflcr,tioJ; thereof :::hrtll he ma(10 t(, 

71 the departllt~;It. [\::<1. }J10\'iu(-(1. i'urtller, that tlle dqc~n·tJnc:,t ~klll 

72 . not require tral~siti(l; Clltt,f' as a COliditio;! of tLl' n:-llC\\'[1] 01' 

73 modification of the permit. 
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74 (8) l\IainteLrd!c<.' at <1 relJuir of stone! water management facili­

73 tit's lO\l'fu11y (,O,:l;t: uC'tcd prio]' to tllt:· effectiw' date of thls act or 

76 perlllittC'd ui:dol' t~;if 3d, pl'OYide:Q tkd the~e activities do not 

77 result in disturbHllL~ of ao.liti011[(1 treslmuter \yetlunds UpOll com­

78 pletiOlJ of the acti"it:-, 

79 (9) lIIailltenullcc'. recolil'tl"uction, or repair of buildings or struc­

80 ture:; la\yful1y existilJi prior to t};e eflectiYe date of this act or 

81 pCl'lJlittlJ ullder tJ:i~ ,lCi, IJ]O\'j(]c·d tlInt tJlese acti"ities do not 

S2 result ill dii:turL.lJJct: or uJditionul freshwater \YetlaJld:o upon e0111­

83 pletior: of tLe activity. 

84 d. TLl' dqlCutEl':Lt l:lay, 01, th,' bu:-is of fllldi;J~s \yit1> respect to 

Sj a sp,ciiic alJIJlieutiolJ, lllGJify a general 1Je]']nit issued pursuallt to 

SG this sc,ctioJ l:y ac1diJ:.2.' special C'Ol:diliolls. The departmellt lllay 

87 rescir:d n L~f't;f'l'[1l li P ]']lli1 w:d requirp al; applicatioll for all ill­

88 diyidunJ l'C'J'Jd;t it' tJll' COJiJlllissiolJ(?J' fi:,ds that additional IJerlllit 

8SJ conditiolJs \';ould not 11(' 1;;ufficic'llt alid that special circumsta:j('es 

9U mukp this aetioll 11\:CCS::;Ul'Y to ill>,ure compliallce with this act or 

91 the: FE·dem] Act. 

l'. '1'1](, dlcl'Ul'tlIJent sk111 r('\w\\' ge];c'raJ l)C'l'luit" ndollted 0]' 

r)':'
•. • J dn~jl()l'izl'd ],U)::;u;:l1Jt tfl :-'lJlIH'Ctio'] l·. ey,.. ry fin' year:3. \Yliich 1'1,\-iE>\\" 

~hall i;.cluul.' l'ul)lil' l:o',icv aHl opportUllity for public ]leuriIJS. 
c.... 
... 'oJ rpml lJ!i.s n~Yll'\'; tLl" Ul:IJ<lrlll!ed ~hall eitllel' lJlOdify, reis~m' or 

~(; 1'('Yoh' u ~:l:lJC I il] ~:e],)liiL H a .!.;:e;:era] pernlit is not moclified or 

97 n)is.~ll('d \\'itJJi1~ fiw yr::l':- or 1m1:1ie.'1tioll ill the ::\'e\\' JersE'Y Reg'is­

9S te'r. it sLal1 autollJatieally expire. 

98 L Tlle clate of pulJ]itfltio;; of 'ille gelleral permits authorizc'd h~' 

lOO ~ullseetiol;~ a. llnd 1). oi' illi:;: seetiOl] shall Le the effectin date of 

101 this ad. 

HJ2 g..:\ rl"l'SO]J pl'oposi)I;' to elJgage III all a('ti\"ity co\"ered hy a 

103 g:c'llcrnl permit shal! pr(J\'i<ll~ \\"1'itt\:':; notiee to the department 

104 cOllt:tiJJillg n descriptiol; or the proposed acti\'ity at least 30 

lllj \,-orb;Jt:' days 11rior to eOUUllelJCell:('~lt of work. The departmel!t, 

lOG \\.-iilJh! 30 days of ]'f:,cdpt oj' tll~~ lJOtiJ1C'UtiOlJ, shnllllotify the perSOll 

107 pl'Orosjl:~' to l'l!;.c,:~'p iJi tb· r,c-ti'-;1.\' ('oYelE'd by a gc"nerDl permit as 

10S to \\"l!e1h'j' ~!1! il!di\"illunl p\.'n::it i" required for tLe actiyity. 

1 24. a. XohYitbstandill2,' the pro\'isions of tbis or allY other ad to 

2 the contrary, the depurtllWJI, mny issue a tell1porar~' emergeJlcy 

3 fresl1"-ater wetlands permit fa]' a re,C'ulated actiyity if: 

4 (1) All unacceptable tlll'eat to life or senre loss of property ",ill 

5 occur if all emergency permit is 110t granted: and 

6 (2) The llntici:rated threat or loss may occur before a permit 

7 ean Le i:-:sued or modifi0d under the p]'ocedure~ othel'\\'ise reqllired 

8 by tbis act and other a plicable State 1a'" 
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9 b. The emerfYCl1cy permit sl1all incorporate. to tJH' greatest extent 

10 practicable and feasible hut not inconsistent with the emergency 

11 situation, the standards and criteria required for non-emer,~en('y 

12 regulated acti\"ities under tlli~ act and shall: 

13 (1) Be limited ill duration to the time required to complt'te t]l€ 

14 authorized emergenc;' adh'ity, not to exceed 00 da~'s: 

15 (2) Require HlP restoration of tbE' fresbwater wetJulld withill 

16 this 00 day p(\riod, except tha t if more than the 00 da:-'s from He 

17 issuance of tJle em~rg-enc:, permit is required to complete restora­

18 tion, the emerrrency perm1t may br extended to c0l1111lpte t]lis 

19 restoration. 

20 c. The emerQ"enc:' permit l1lfl;' lor issueo ornll:' or 11: writil1':', 

21 except that if it i" issued orall;'. n \uittC'n emer!2:Pllr\, permit i"l)[llJ 

22 be issuecJ '\'itllin £\'e days thenof. 

23 d. Notice of thC' lSfOuance of tlic emC'r,2"el1cy pC'rmit skill h' ]11110­

24 JislJed al10 public comments rpcE'i\"ec1, in arcorrb"ce ,,·j'11 t},,, 

25 pro\-lsions of the Federal Act, al1cJ applicable Stnte law. pl'Ct\"i(]r'rl 

26 that tlJis lIotiflcation ,<;:]1811 l,E' sent no later tllall In on;'<;: n1 7"1' i~,,11' 

2i ance of th(· emerp>l:C';' permit. 

28 e. The elJlerp-ency permit may 1,e terminated at an:-' ti]l~'· \':i~~i()11t 

20 process upon n d<:terminntiol1 by the dellartment tkd tJ.i- ::+(): 

30 is appropriate to protect hUl11D.Jl JJealtJl 0) the C'l:Yil'f"Jll1"n t . 

1 2;;. a. '\Y:+lli,! '"[1:j,'£'T "'10" LIO::tl:" of tllE' el;aC-:U(,);t of this ad, 

') "'alld after 17 r;o day COi/li,en! !)rri(ld," the Oepo.rtlliellt shnJl [l(lopt. 

3 pursuant to the proYisiom: of t};t:> "Arlmil:istrati\"(' PrOrE',lll1'£' .-\d." 

4 any rules and regulatiom llecessnry to implelllPnt tJI(' pr(l\-j~io:'s 

4A of this act. "'These rules and rC.fJulatiolls shall illrlllirr tlrc /1f11Uol 

4B permits u'hirh the dC]Jartiilelit II'ill i,-sue ]1111"811OI7t to ,~utioil :29 of 

4c this act.'" 

5 b. Within Olle year of the enactment of this act, the department 

6 shall adopt, ill consultation with tbe United Stntes Em'ironmedal 

7 Protection Agency, a list of wgetnti\'e species (,lassifiec1 as hydro­

S ph:vtes. as deflned ill section 3 of tlus act, bldica tiye of freshwater 

9 wetlands and consistent \vith the g-eographical reg-ions of the St'ltr. 

10 c. The department shall dewlol! a functional, complete. and up 

11 to date rOl11po"itr fresb\Yater \\'C'tlands map aJ1(1 inYentory mill~' tbr. 

12 most recent ayailable data. which shall b!clude, but liPed lIOt lw 

13 limitpd to. aerial pbotographs and soils inyentories at a scale suit­

14 able for freshwater ,yet1a!1ds rerrulaton- purposes. and shaH make 

15 appropriate sections of this map and inventory available on (l 

In periodic basis til tbe cO~lnb' clerk or reg'ister of deeds and mort, 

17 gag'f's in each c.ounty. as appropriate, and to tbe clerk of each 

18 municipality. 



1 26. The department shall, within 180 days of enactment of this 

2 act, forward to the clerk of each municipality copies of the appro­

::l priat r. :;'atiolla] ,Yet]al1rls InYE'ntor~' mElps for the Statr 1'1'eparr(l 

4 by tl~p Pnited Statrs Fish and "·ildlife Sen-ice ann dired th> 

5 clerk to notif~' the resineJ~f!:: of the municipality of tIle ayaib1)l1ity 

6 for inspection of tllese maps, by publication ip a ne"'spr:T'er of 

7 !!E'ncra] circulation. Tlle department sball inform the clerk 0: ear], 

8 municipality tllat these maps haye not beel! determineo to 1)(' 

9 accuratE' for the p1lI'poses of locating' the actual wetlands l)(\1llidar~·. 

] nand tlw ~ the de]ln r~me~lt \-:ill he preparing a composi te fre~ Jlwa7el' 

11 wetlnnu" map a'id ill\"Plltory at the specinen uniform scale, 

1 27. n. 'The dlC:'partnll'nt and the Attorney Gellernl sha}] tnh n1] 

() appropriate aet:op to sec-ure the asmmption of the pendt lurj<:rli('­

3 tiol exprcisrc1 lly tl,e "FLitI'd States Army Corps of El',:,'j':err:" 

4 l"lT<:l'~]1t t,· +h0 Fec1ern] .-\C't. T'JP department sball make an ilJitinl 

5 R}lp1ic-ation to the rnited States Enyironmental Protpctiml .-\g·enr'y 

G for tJJis a"~ull1]'tjon "'itllill Olle yea)' of enactmeJJt of tl,i~, aC'~. n~:r1 

7 shr.l1 l'J'Oyj(j(' thr 8m'eTTo1' and the Legislature ,\"ith a Sc:lIPdl1\:' 

8 tl)rrrfor anc1 a COJ1~' of the applientiorl and supporth~~ mntrrial 

9 fOT\nlrdE'cl to tlJe federal gOYernmp11t. 

]0 11. The c1C'nartment sha]] utilize, to tLe maximum exte',: ]1J.'1Pi i­

II cable anel fea<:ilIJe. forms and procedures for P(,rJ1~jt a]ll)lirfltir)'~ 

] 2 ,,'hiclJ [Ire idrnticaJ to tho~e med by tbe Pnited Statei:' AnJ1~' Cor:r~ 

13 of Engineers in is!:'uin;:" T'ermits under the Federal Act. 

14 c. The department shall sf-el, to COllduct the re\-iew of an applica­

15 tiOl] for a freshwater "etlanns permit in conjmJctioTJ with fpc1eral 

16 personnel rflsponsible for re\-iewin.£r an application of a permit 

17 under tl,p Federal Act. 

]8 d. It is the intention of the Le!2'islature that the permit process 

19 imposed in this ad be conducted by the department con('urrentl~' 

20 idtJl tbe re,-ie,,' conducted b~' the federal !!o\-ernment until suc], 

21 time as the dr.partment secures assumption of the permit iurisdic­

22 tion exercised by tIle' TTnited States Army Corps of Enf'irle.ers. 

1 28. The department sllalJ, ,,-it11in one year of the effecti\"(' date
 

2 of tbis act, conduct a public education program on the pro\-isions
 

3 of tl1is act and the rules and regulatiom: adopted pursuant hereto.
 

1 2~j. Tl~e department shall. witlJin t,,'o years of tbe effectin dntr
 

2 of this net. prej).'1rr and submit El report to thr Go,ernor. tb r
 

,3 President of tlie Senate and the Speal,er of the General A::!:,(lmhl~'.
 

4 and the Senate Energy and Em-ironment Committee and the
 

5 Assembly Energy and l\atural Resources Committee. or their
 

.. 6 desi,gnated :mceessors. The report shall descrihe: 



27 

7 (1) Tbe suC'C'es~ or failure of mitigation mea!'ures performed in 

8 actual deYelopmellt situntiolls, both within the State and in other 

9 states, tbe nature of the mitigation measures, and the state-of'-the­

10 art techniqnes used for miti0:ation: and 

11 (2) Recommendatiolls for les-is!ath'e or admillistratiYe actiol! 

12 necessary to ensure the long term protection of fresh\Yater \Yet­

13 lands from damage [lI;d degradatioli resulting fron: land usc 

14 acth-ities, pollution, and hydrologic changes \\"hich occur in Uli­

15 stream reg-iom of the same \\"atersheds of particular freshwater 

16 wetlands. 

1 30. It is the illtent of the Lefrislature that the pr02"ram e~tab­

2 lished by tllis act for the regubtion of fl'cslmater \yetlancb con­

3 stitute the ollly program for this regulation in the State excE'rJt 

4 to the extent that tlleH~ areas are regulated consistent widi tll':' 

5 pro\'i~i01;s of section 6 of this act. To this end 110 ll1UlJicilJality. 

6 COUllty, or political sulldh'ision thereof! shall enact. sulJ:;C'quc>nt to 

7 the effE'ctiYC date of this act, any la\\', ordinance, or rulC'~ or rC'.~'u:~­

8 tions regulating fresb\\"atel' \Yetlands, and further, tJiis act. 0;1 a],(1 

9 subsequent to its effectiYe date, shall supcrsec1e ar;y L\': O. ol'di­

10 !Jancc rcgulatin,~ fresl1\\"ater \\'etlands enacted prior to the dteet;",: 

11 date of this act. "Effieeen the enactmcnt aild cf/cctirc dale of [iii, 

12 act, no mWlicipalitV" cOlOd!/, 01 political SHud;i.":,io,, ii,creed _,":,011 

13 enact ailV lau', ordillailce. or nile and (eglllatioil i'cqui,in!! a t,onsi­

14 tioJi area adjacent to a [reslwalei' lfctlaild; Iji'oiidt'd 1Io;/'(rcl, 

15 thai allV sllel, lau', ordiilailcc, or nile and I e[llilatir'll ar!0ldcc! z,: ior 

lG to the e1wcflilent of this aci slla/l ue t:alid ulltil tliC cftc{ in: dalr: 

17 o[ this act,'" 

1 31. ScctiOll 5 of P. L. 1£)77, c. 74 (C. 58:lOA-3) is alllelldl,d to 

2 read as follows:
 

3 Tbe department is empo\"ered to:
 

4: a. Exercise general supen'ision of the admillistratioll alld
 

;) enforcement of tllis act and all rules, regulations and oruers
 

6 promulgated hereunder;
 

7 b. Assess compliance of a discharger with applicable require­


8 mellts of State and Federal law pertaining to the control of
 

9 pollutant discharges and the protection of the em'ironment alld,
 

10 also, to issue certification \"ith respect thereto as required l)~'
 

11 section 401 of the Federal Act;
 

12 c. Assess compliance of a persoll u:ith applieaule ,-eQail cmelit"
 

13 of State and federallau: pertaining to the cOi/tlol 07 the di~lha, ge
 

14 of dredged and fill material iI/to the teaters of the State and tltc
 

13 protection of the envirol/ment and, also, to issHe, deil!), modi/!),
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16 suspend, 01 re1./oke permits u'ith respect thereto as fequired by
 

17 section 404 of the "Federal Water Pollution Control Act Amend­


18 ments of 1972," as amended by tlie "Clean Watef Act of 1977/'
 

19 (33 U. S. C. ~ 1344), and implemellti,lg ?"egulatio1/.s;
 

20 [c.] d. Ad\ise, consult, and cooperate with other agencies of the
 

21 State, thE' federal gO\'ernment, other states and interstate agencies,
 

22 including the State Soil Consen-atioll Committee, and \\"J.th affected
 

23 groups, political subdivisions and industries in furtherance of the
 

24 purposes of tllis act:
 

25 [c1.] c. Administer State and federal graJlts to municipa1itie~,
 

26 counties and other political subdivisions, or any recipient approved
 

2i by the commissioner according to terms alld conditions approved
 

28 by him ill order to meet the goals alid ohjectives of this act.
 

1 32. Section G of P. L. 1977, c. 74 (C. GS:10A-G) is amended to 

2 read as follows: 

3 6. a. It shal1 be ulllawful for aJJY person to discharge any pollu­

4 tant, except ill conformity with a \'alid Kew Jersey Pollutant 

5 Discll8.l'gc Eliminatioll System permit that has been issued lly the 

6 c0111missioner pursuant to this aet or a \'alid Xational PollutiolJ 

7 Discharge Elimillation System permit issued by the administrator 

8 pursuant to the FeJeral Act, as the case may be. 

9 b. It shall lie unla wiul for any person to build, install, modify or 

10 operate allY facility for the collection, treatment or discharge of 

11 any pol1utant, except after appronl1 by the departmeJlt purSUaJlt 

12 to regulations adopted by the c0111missioner. 

13 c. The commissioner is hereby authorized to grant, deny, modify, 

14 suspend, revoh, and reissue XJPDES permits in accordance with 

15 this aet, and \"ith regulatiolls to be adopted by him. The C0111­

Hi mission)' l,:,~y r(ci:-suc, \\'itll ())' \\'itJ/out llJodifit'atioJ1s. a1l :;JPDES 

17 permit duly issued by the federal go\'ernment as the KJPDES 

18 permit required by this act. 

19 d. The commissi011er may, by regulation, exempt the following 

20 categories of discharge, in whole or in part, from the requirement of 

21 obtaining a permit under tlJis act; prodded, lJowe'·er, that an 

22 exemption afforded under this section shall not limit the civil or 

23 criminal liability of any discharger nor exempt any discharger 

24 from approyal or permit requirements under any other pro\-ision 

25 of law:
 

26 (1) Addi tiOllS of sewage, industrial wastes or other material~ illt 0
 

27 a puLlicly o\\'lled sewage treatment ,,'orks which is regulated by
 

28 pretreatment standards;
 

29 (2) Discharges of any pollutant from a marine vessel or other
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30 discharges incidental to the normal operation of marine Yessels; 

31 (3) Discharges from septiC' tanl,s, or other indi\'idual waste 

32 disposal systems, sanitary landfllls, and other means of lalld dis­

33 posal of wastes; 

34 (4) [Discharges of dredged or fill materials] Discl/argec' uf 

35 dredged 01" fill moteriah il1tO u'aters for wllich the State could nul 

36 be authorized to administer the section 404 program undPr sectioli 

37 404 (g) of the "Federal Water Pollution COlltrol Act Allielid­

38 1Ile12ts of 1972," as amellded by the "Clean Trater Act of 1977" 

39 (33 [;. S. C. ~ 1344) and imlJlemeliting regulations; 

40 (;) Konpoint sourC'e discharge~: 

41 (6) uncontrolled nonpoint source discharges composed entirel~' 

42 of storm water runoff "'hen the~e discharges are uncol~talllinnted 

43 by any industrial or conunercial acti\'ity unless these particular 

44 storm ,,-ater rU1lOff discharges ha\'e Leen identified by the admin­

45 istrator or the department as a significant contributor of po1Jutioll : 

46 (7) Discharges conforming to a national contingency plan for 

47 remoyal of oil and hazardous substances. published pursuant to 

48 section 311(c) (2) of the Federal Act. 

49 e. The cOlllmissioner sllall not issue any permit for: 

50 (1) The discharge of any radiological, chemicflJ 01' biological 

51 warfare agent or high-lew! radioacti\"€ waste into t1le water:,; of 

52 this State; 

53 (2) Any discharge which the united States Secretary of tlw 

54 Army, acting through the Chief of Engineer;;;, finds "'ould sub­

55 stantially impair anchorage 01' naYigation: 

56 (3) Any discharge to which the administrator has oll.iected in 

57 writing pursuant to the Federal Act: 

58 (4) Any discharge which conflicts with an areawide plan ac10}ltell 

59 pursuant to law. 

60 f. A permit under this act shall require the permittee: 

61 (1) To achieYe effiuent limitations Lased upon guidelines or 

62 standards established pursuant to the Federal Act or tl1is act, 

63 together with such further discharge restrictions and safeguards 

64 against unauthorized discharge as may be llecessary to meet water 

65 quality standards, areawide plans adopted pursuant to la\\-, or 

66 other legally applicable requirements; 

67 (2) "~here appropriate, to meet schedules for compliance witll 

68 the terms of the permit and illterim deadlines for progTe:;s or 

69 reports of progress to,,-ards compliance: 

70 (3) To insure that all discharges are consistent at all time:, ",itll 

71 the terlllS and conditiolls of the permit and that IJO pollutant \\'j:J 

72 be discharged more irequel.tly tllan authorized 01' at a le\"el ill 

73 excess of that ,,-hich is authorized by the permit; 
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74 (4) To submit application for a new permit ill tDe Hellt of any 

75 contell1plnted facility expamioll or process modification that would 

76 result in ne'," or ilicrea~ed cliselwl'ges or, if these would not violate 

77 effiuent lilllitatiolJs or other restrictiolls specified ill the permit, to 

78 notify the conunissionel' of such llew or increased discharges: 

79 (5) To install, use and maintain sueD monitoring equipme:lt and 

80 methods, to samplL' i;\ aecordmlce ,,-ith such methods, to mailltail1 

81 am] retain suell recoHls of illion11O.tioll from monitori:11; activities, 

82 a1id to SU1Jll1it to tIle commissioncl' sUell reports of lilollitoring' 

83 result:,:, a~ he may require; 

84 (G) At all tUIlC'f:', to maintain in good '\"orking order and operate 

85 as effetiyc::ly U~ 1JO:':8i11]c', allY facilitie::: or systems of control ill­

86 stalled to aCDien compliance witll tl1e terms and cOllditions of the 

87 permit. 

88 g. The commissioner f::Dall ha'"e a right of entry to all premises 

89 ill whieD a discharge source is 01' might be located or in whicll 

90 monitoring equipmelJt or r€'eords required by a permit are kept, 

91 for purposes of iW:']1eetion. salllpli]}g, copyinl; or photographing. 

92 h. In addition, any permit i:,:sued for a discharge from a munici­

93 pal treatment "'01'1,1' :;hall require the 1JCrmittee: 

94 (1) To notify the eOllU11issicJl)el in advance of tDe quality awl 

93 quantity of aUncw introduction:,:, of pollutanb into a facility and of 

96 any su11stantial chansc ilJ tIle pollutants introduced ido a facility 

97 by an existing mer of tDe facility, except for such introductions of 

98 nonindustrial pollutants as the conunisEioner may exempt from thi::: 

99 notificatioJl requiremcnt when amp~e capacity remaim in the 

100 facility to accommodate new inf'1o,Ys. SueD 110tiflcatiom shall 

101 estimate the effccts of such cLanges on the emuents to be dischargEd 

102 into the facility. 

103 (2) To cstablisD an effectiYe regulatory program: alone or in 

104 conjunction with the operators of sewage collection systems, that 

105 will aSSHr€' cOl~1plian('e and monitor pro~ress toward compliance 

106 by industrial users of th€' facilities ,,-itD user charge and cost 

107 reeoYery requirements of the Federal Act or State la,v and toxicity 

108 standards adopted pursuant to this act and pretreatment standards. 

109 (3) As actual flo,YS to the facility approach design flo,,, or design 

110 loadinl; limits. to submit to tDe c0111missioner for his approYal, a 

111 program which the permittee and the persons respollsil)le for build­

112 ing' m1d maiLtaini]]~' the contributory c011ecti011 system shall pursue 

113 in ord€'r to preYellt overload of the facilities. 

114 i. All 0,\11er1' of lllunicipal treatment worl;:s are herel:y authorized 

115 to prescribe terms und cOl:ditiolJ:-, consistent with applicallle State 
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116 and federal law, upon which pollutants may be introduced into 

117 sucll '\'0r];:s, and to exercise the same right of entry, inspection, 

118 sampling and copyin3' '\ith respect to users of such works as are 

119 vested in th(' commissioner by this act or by any other proyision of 

120 State law. 

121 j. In reYie,\'ing permits submitted in compliance "ith this act and 

122 in determinillg conditions under which such permits may be 

123 appronel, the C011U11issioner shall encourage tIle developmc"~t of 

124 comprehe~lsi'..e re~jona1 Sf'werage facilities which serw the Jleed" 

125 of the regiol:al comnnmity and wllich conform to thc~ ac1011tec] area­

12G wiele watrI' qualify mann~rment phn for that regior. 

1 33. There is appropriated from the General Fund to the elrpart­

2 ment tLe SUl]] of $Go.nOCl.nO, which s]:al 1 be mpc1 to unc1ertnh' n~jc1 

3 coordinate 1111 actiyitjE'~ reCjui!'ed to imp]eme!lt the proyisions of 

4 this act on t]le effed!Ye dnte of this act. 

1 34. Tbis act shall ta1:e effect one year after enactment. except 

2 that section 23. section 2G. section 27 ., section 30" and sedion 33 

3 shall ta],e ef[f:'C't immeelintely, m:d exceJ1t tllat the dep:utJl1C'n! 811n11 

4 110t imple~JJellt t]lC' proYisiO] s of sectiollS 16, 17. and 18 until 1\\'0 

5 years after enactment. The department shnll take an~- admi]jisha­

6 th-e actions prior to tlJe effective elnte of t]lis act JJecessnry tc; i'11. 

7 p]e111ent the proyisions of this act on and after the- efire-tin elatC'. 

KAT'CTIAL RESO'CRCES 

The "FresllWah·r 'Yetla1Jds Protection Act." 
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ASSEl\iBLY, No. 2342 

STATE OF NEW JER'SEY
 
INTRODUCED MARCR 13, 1986 

By Assemblywoman OGDEN, ASRemblymElD BENNETT, SCHUBER, 

WEIDEL, Assemlilywomun RANDALL, Assemblymen FRELING- ' 

HUYSEN, KERN, Assembly\\'oman DONOVAN, Assembl~-men 

GENOVA, PALAIA, ROONEY, Assembly"l'-oman lIIUHLER, 

Assemblymen SMITH, FELICE, DARIa" MAZUR, ARAKG-O, 

CA.-TRILLO, GARGIULO, FRANKS, Assemblywoman SMITH, 

Assemblyman BAER and 'Assemblywoman CRECCO 

AN ACT concerning the regulation of freslnvater wetlands, supple­

menting Title 13 of the Reyised Statutes, and making an ap­

propriation. 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. This act shall be known .nd may be cited as the "Freshwater 

2 Wetlands Act." 

1 2. a. The Legislature jinds that freshwater wetlands play an 

2 integral role in maintaining the quality of life through material 

3 contributions to the water quality and supply of the State, its 

4 economy, food supply, alld fish and wildlife resources by: , 

5 (1) Serving as an integral and invaluable component of the 

6 surface water systems of the State, which fUllction to support the 

7 biological yiability a11d llaturaland finite effluent purifIcation ca­

8 pacity of surface and ground waters, to the benefit of the general 

9 public; 

10 (2) ProYiding a natural means of flood and storm damage pro­

11 tection through the absorption and storage of water durillg high 

12 runoff periods and tllrough the reduction of flood crens, therel);' 

13 protecting against the lOSE of life alld property; 



2 

14 (3) Serving as a buffer zone between dry land and water courses,
 

15 thereby retarding soil erosion;
 

16 (4L Providing essential hrt>edillg, spuw:ning, nesting and winter­


17 ing habitats for a major portion of the State's fish and "'ildlife,
 

18 including migrating biros, endangered species, and eommercially
 

19 - and recreationally important wildlife: .and
 

20 (5) Maintaining eritical hast' flow to surface waters through the
 

21 gradual release of stored flood waters and ground water, particu­


22 :larly during drought periods.
 

23 b. The Legislature further fillds t-hat:
 

24 (1) 'While the State has.acted for the public benefit to protect
 

25 coastal wetland areas, it ha.s not,· except indirectly, taken coneom­
. .. 

26 itant actioll to protect the State's:inland waterways and :wetlands; 

27 that in this the most densely populated State, located in the North­

28 . east corridor where pressures for commercial and residential 

29 development defille the pace and pattern -of land.use, and while 

30 . wetland consen'ation is a nmtter of State eoncern because a wet­

31 land in one jurisdiction may be affected by acts on a river, lake, 

32 stream or wetlalld of' allother jurisclicti011, it is cOllsistent with the 

33 public interests to establish a program for the systematic revie\\" 

34 of activities ill alld around freshwater wetlands areas to pro\'ide 
• • 

35 predictability in the protection of' the finite am] valuable resource. 

36 (2) The public benefits arising from the natural fUllctions of 

37 wetlands, and tl~ public harm from wetland losses, are distinct 

38 from and often exceed the private value of wetland areas. 

39 (3) It shall be the policy. of t~le State to preserve the pui-ity 

40 and integrity of freshwater wetlands from random, unnecessary 

41 or undesirable alteration or disturbance. 

42 (4) In an effort to preserve and protect freshwater wetlands 

43 areas it is important that the State seeures, as expeditiously as 

44 possible, the assumptioll of' the permit jurisdictioll exereisecl 1»)" 

45 the United States Army Corps of Engineers pursuant to the "Fed­

46 eral Water Pol1utiolJ COlltrol Act," ~33 F :S. C. s. 1344). 

1 3. As used ill this act:
 

2 a. "Buffer" or "buffE'r zone" meam: all urea of land adjdCelJt to a
 

3 freshwater \ydhmcl '-',-}Jich serYe8 to ll]'otert t11e w0tJanc1 fronJ ad­


4 yeree-impaets or sen-es a::: all integral ('OllJpOl1ent of tlw ,-\('L1mlrl.~
 

5 ecosystem; 

6 b. "Commissioner" meam: the Commissioner of the Departmellt 

7 of Environmental Protection: 

8 c. "Departmenf' means the Ikpartment of Ellyironmenta] Pro­

9 tedion: 
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- d. "EnyironJllelJtal cOllullissioil" means a llIunicipal ,advisory 

11 'body created pursuant to P. L. -, qGR, c. 245 (C. 40 :5GA-l- et seq.) ; 

12 e. "Freshwater wetland" meam: an area that is' inunclaterl 01' 

13 sat.urated by surface' water or g-round "'ater at. a, fre,quency and 

14 duration sufficient to support. and that under normal circumstancel' 

15 ' does support aquatic life or a preYaleuce of vegfltation typically
 

16 adapted for life in saturated soil conditions, commonly known a~
 

17 hydrophytic vegetation;
 

18 f. "Freshwater wetlands lJcnnit" meaus a permit to engage ill
 

-19 a regulated acti\Tity issued pUrSUallt to the proYisions of this act:
 

g. "Hazardous substallc~s" means those substances enumernted 

21 in section 3 of P. L. 1976, e. 141 (C. 58 :10-23.1b) : 

22 - h. "Hydrophyte" means plant -life adapted to gro'wth and repro­

23 duction under periodically saturated root zone conditions dUl'ing 

24 a significant portiol] of the growing seaSOli: 

25 i: "Linear developnwnt"lJJealls laml uses such as roads, scw{'rage 

26 'and stormwater lllauagement pipes, gas and water pipelines. elt>c­

27 tric, telephone-and other traJJsmissioll }ilH~s, and the rights- of­

28 ways therefor whose basic fUllction is to counect two poiJJts to 

29 serve a public purpose. Linear development shall ]IOt be construed 

to mean residential, commerc~l, offiee or industrial buildiJlgs and 

31 ass-ociated roadways or utilities; 

32 j. "Person" includes cc;rporatiolls, eompanies, associations, so­

33 cieties~ firms, partnerships and joint stock companies as well as 

34 individuals, unless restricted by the context to an indiYidual as 

35 distinguished fr011l a corporate entity or specifically restridel I 

36 to one or some of the above enumerated synonyms and includes 

37 agencies of tbis State, the United States, any other state of th'! 

38 Unit.eel States, and any foreign coulJtry or governmellt lu\\-flllJ:­

3~1 o\nling or possessing property ,,-ithili this State: 

k. "Regulated activity" lJIeHIJS all adi\"ity which would alter a 

41 freshwater wetland in all) ot' tlH" fo]]owing wayf3: 

42 (1) The remoyal. exeavatiOli. disturbance or dredging of soil, 

43 sand, gravel, or aggregate material of all)- kino: 

44 (2) The drailJagt> or disturhancp of the ,,"ater Jeyel or water 

45 table; 

46 (3) The dUIJIpiug; cli:;:c'harging or fiJlilJg- witb any materials: 

47 (4) The drivillg of pilillgs, or the erectiolJ of huildings or struc­

48 tures of any kind: 

49 (5) The placing of obstruetions whether or l10t they interfere 

\\"ith the flow of water: 

51 (6) Tl1E> destruction of p1allt lift' incJuc1illg the cutting of trE"Ps. 
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52 except when performed to the minimum e:x.tent feasible in connec­

53 tion with surve)' soil borings for environmental -investigations. 

1 4. a. A person proposing to engage in a regulated activity may, ,
2 prior to applying for a freshwater wetlarids permit, request from 

3 the department a letter of interpretation to establish that the site 
. 

}

f
i , 

4 of the regulated activity is.in fact located in a freshwater wetland.
 

5 b. A perSOll proposing to engage in a land use witbin a buffer
 

6 zone may, prior-to applying for a buffer ZOIle waiver pursuant to
 

7 section 6 of this act, request from the departhlent a letter of inter­


8 pretation to establish that the site of the land use is in fact located
 

9 in the buffer zone.
 

10 c. 'Within 20 days after receipt pf a request for a letter of in­


11 terpretation, the department may require the submission of allY
 

12 additional information necessary to issue the letter of interpre­


13 tation.
 

14 d. If no additional information is required, tIle department shall
 

15 issue a letter of interpretation within 30 days of receiving the re­


16 quest.
 

17 e. If additional information is required the department shall
 

18 issue a letter of interpretation within 45 days of receipt of the
 
- ', 

19 information.
 

20 f. If a person requesting the letter has not made a reasonable
 

21 good faith effort 1:0 provide the department with information suf­


22 ficient to make a determination, the department shall issue a letter
 

23 of interpretation requiring the application for a freshwater wet­


24 lands permit.
 

25 g. The department may charge a fee for reviewing the informa­


26 tion submitted and for issuillg a letter of interpretation.
 

1 5. a. A person proposing to engage in a regulated activity shall
 

2 apply to the department for a freshwater wetlands pcrmit~ for a
 

3 fee not to exceed the cost of reviewing and processing the appli­


4 cation, on forms and in the manner preseribed lly the conunissioIler
 

5 pursuant to the "Administrative Procedure Act,'~ P. L. HIGS, c. 410
 

6 (C. 52:l4B-l et seq.). An agency of the State proposing to engage
 

7 in a regulated activity al~e slw]] apply to tbe department for a
 

8 freshwater wetlands permit all fOrI1ls ar~d in a marmer prescril)8d
 

9 by the commissioner, but shall 110t be required to pay a fee there­


10 for. The application sha]) inelude at least the following: 

11 (1) A plan of the site contaiuing all proposed denlolJrnerJ1 

12 actiYities and a written description of the proposed regulated 

13 activity, the tota1area to be modified, arJd tbe total area of thl'. 

14 freshwater wetlands to be affected, 
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15 (2) Verification that a Ilotice has been forwarded to the cl0rk, 

16 . environmental commissioll and planning board of the municipality, 

17 and the planning board of the county, and landowners within 200 

18 feet of the site of the proposed regulated activity which notice may 

19 be filed concurrently with notices requiren pursuant to P. L. Eli!), 

20 c. 291 (C. 40 :55D-1 et seq.) wherein the regulated activity is to 

21 . occur, which notice shall descrille the activity and advise these 
- - . . 

22 instrumentalities of local govetnment of their opportunity to SU]l­

23 mit comments to the department; 

24 (3) Verification that notiee has been published in a newspaper 

25 of 10caT circulation. ­

26 (4) Astatement detailillg any potential adnrse environmental 

27 effects of the regulate.d activity and what measures may be neces­

28 sary to mitigate those effects. 

29 b. The department shall, af~er according consideration to the 

30 comments of the environmental commission and planning board of 

31 the county wherein the regulated activit)T is to take place, federal 

32 and State agencies of competent jurisdiction, other affected munici­

33 palities and counties, and the general public, issue a freshwater 

34 wetlands permit only if it finds that the regulated activity does 

35 not constitute linear development and the acti,-ity meets all of the 

36 following: ' 

37 - (1) Requires access to water or freshwater wetlands or is water 

38 dependent as a central'element of its basic function; 

39 (2) Has no prudent and feasible alternative site which does not 

40 . involve freshwater wetlands or a signifieantly reduced area of 

41 freshwater wetlands;' 

42 (3) Does· not result 111 an unacceptable disruption to wetland 

43 resourc.es. In determining whether a disruption to the wetlallJ 

44 resources is unacceptable, the findings set forth in section 2 of 

45 this act shall be considered: 

46 (4) Is in the public interest., is necessary to realize the benefit:,: 

47 derind from the activity, and is otherwise lawful. 

48 c. To assist in determilJing ,,"hether the activity is ilJ the pl] hlir: 

49 interest, the applicant shall l)rovide information comparing tL,.­

50 benefits which inay reasonably' be expected to accrue from the: 

51 proposal and the reasonably forseeable adnrse effects ot th 

52 activity. The decision by the department 'shall reflect the llatiOlla] 

53 and State concerll for the prote-etion of natura} resources frolll 

54 pOllution, impairment and destruetion. The following criteria ~h31: 

55 be considered: 

56 (1) The re-lative extellt of the public and private need for thE' 

57 proposed activity; 
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58 (2) The availability oJ feasible and prudent alternativE' loca­


59 tions and methods to accomplish the expected benefits from the
 

60 .actIvity;
 

61 (3) The extent and permaneuce of the belleficial or detrimental
 

62 effects which the proposed activIty may han on the public awJ
 

63 private uses to which the area is suited, includillg the benefits the
 

64 wetland provides;
 

65 (4) The probabie impact of each proposal in relation to the
 

66 cumulative effect created by other existing alld allticipated activi­


67 ties in the watershed;
 

68 (5) The probable impact on recogllized historic, cultural, scellic,
 

69 ecological, or recreational values and 011 the public health or fish
 

70 and wildlife;
 

71 {6) The size of the wetland which rna)' be- affected;
 

72 (7) The amount of the remaining wetland in the general area;
 

73 (8) Proximity to any waterway; and,
 

74 (9) The economic Yalue, both public and private, of the proposed
 

75 land change to the general area.
 

76 d. If the regulated activity cOllStitutes linear development the
. ­
77 department shall issue a freshwater wetlallds permit onl)' if:
 

78 (1) The existing hydrologic function of the wetland will be
 

79 maintained to the maximum amount feasible;
 

80 (2) There is no prudent and feasible alternative_ site for the
 

81 activity that is not a freshwater wetland or which affects a signifi­


82 cantly reduced area of freshwater wetlands:
 

83 (3) The alignment of the proposed activity is located in existillg
 

84 transportation rights-of-way to the maximum extent practicahle;
 

85 and
 

86 (4) The proposed activity will not faciJi fa te additional develop­


87 ment in fn~shwater wetlands or promote degradatioll of freshwater
 

88 wetlands.
 

89 e. The departmellt may use the Sational 'Yetland Inyentory
 

~IO maps prepared by the "United 8tate& Fish and 'YiJdlifE' Sen-ice for
 

91 the State, and tbe county soil SUfYeys prepared l,y thE' Soil ('OlJ­


lj::! sen-atiol1 Sen-ice of t1e T]llited States DepartmelJt ofc\griell]ture~
 

93 or any other maps or inforuJatiorl which will aid the d~part1JJ(~1Jl
 

94 in its review.
 

95 f. If a fresh-water wetlands permit is apprond and issuec1l'ur­


06 suant to the proYisiom: of this ad the department may reduce or
 

Y'i eliminate the buffer zone as required to aCCollJ:1lo rlate the approYE'(l
 

98 use.
 

99 g. Under all circurnstar!ceF the departllle~)t :-:]]811 requiri::- that,
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100 as a condition of the freshwater wetlands- permit, all appropriatlJ 

WI measures have beell carried Qut to mitigate adverse enyirOmnelltal 

102 impacts, restore veg~tation, habitats, and land and water features, 

103 prevent sed..imentation and erosion and minimize the area of -fresh­

104 water wetlands disturballCe. The department may requin~ the 

105 creation -or restoration of an area of freshwater wetlands fo1' 

106 regulated activities or allY other special conditions the departmen1 

107 deems necessary. 

108 h. The department shall require a person applying for a permit 

-109 or in receipt of a psrmit to proyiGle any information the departlllen~ 

110 reasonably requires to -assure compliance-with the provisions of 

111 this act. Upon reasonable cause 01' obtaining a search warrallt, 

112 the department may enter the premises wlierein a regulated activ­

113 ity is located or where the illformation required under this sub­

114 section is located. 

1 6. a. There shall be a buffer zone adjacent to freshwater wet­

2 lands which shall haye the following purposes: 

3 (1) Ecological transition zone from uplands to wetlands which 

4 is an integral portion of the wetlands ecosystem, providing tem­

5 porary refuge for wetlands fauna during highwater episodes, 

6 critical habitat for anilllal~ dependent upon but not resident ill 

7 wetlands, and slight variations of wetland boundaries over time 

8 due to hydrologic or climatologic effects; 

9 (2) Sediment .and storm water control zone to reduce the illI­

-10 pacts of development UpOll wetlands and wetlands species; 

11 b. The followiug average buffer zone distances shall be applied 

12 by the ­department in -considering applications for buffer zone­

13 waivers under subsection d. of this section: 

14 (1) 300 feet for hazardous and solid waste facilities, industrial 

15 facilities as regulated under the "Environmental Cleallup Respon­

16 sibility Act," P. L. 1983, c. 3:~0 (C. 13:1K-6 et a1.), office or com­

17 ruercialdevelopmenis grea1er than 100,000 square feet in floor 

18 space, and residelJtial subdivisions or developments greater tllm: 

19 100 units; 

20 (2) 200 feet for office or conUllereial developments greater tllal' 

21 50,000 square feet ill floor space, residential subdivisions or de­

22 Yelopments of greater tha1l 30 U1Ji1.~, and lilJear develo1)melJt: 

23 (3) 100 feet for coml1lereial or office deHJopments of ;:)U.oon 

24 square feet of floor space or less. and residential subdiYisiom: or 

25 . denlopments of les:" tlla1J 51 but more than one unit. The aetua 1 

26 buffer zone distance shall be c1elilJeated in :such a way as to maxi­

27 mi"'e the protectioll of fre:-:!Jwater wetlands. with an llwrage bllffpT 
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28 . zone meeting the criteria established m paragraphs (1) through 

29 (3) of this subsection, so that the wetlands protection provided hy 

30 the buffer zone will be ess~ntially comistent throughout the' zone.. 

31 with a minimum distance of 20 feet ill any section of the buffer zone. 

32 c. A person proposing to engage in a land use described in suh­

33 . section b. of this section within 300 feet of a freshwater wetland 

34 shall apply to the department for a deternlimitioll as to the ap· 

35 . plicable presumed buffer zone for the proposed use, for a fee' of 
-. 

36 $25.00 per -applicatiOll. The applieutioIJ shall describe the proposed 

. 37 land use with respect to the criteria in subsec.tion b. of this section 

38 and include a map showing the freshwater wetland-boundary, thE' 

39 proposed land use and the proposed freshwater ,,'etland buffer.­

40 The department shall notify the applicant of the applicable buffel 

41 zone for the proposed land use, within 30 days of the receipt of 

42 the application. 

43 d. A person proposing to engage ill a lalld use described in sullo 

44 section b. of this section within a buffer zone shall apply to the 

45 department for a buffer zone waiver, for a fee not to exceed the 

46 cost of reviewing and processing the waiver application, on forms 

47 and in the manner prescriued by the commissioner pursuant to tJw 

48 "Administrative Pro~dure Act," P: L. 1968, c. 410 (C. 52 :14B-J 

49 et seq.). An agency of the State proposing to engage in such a 

50 land use in a butIer zone shall also apply to the department for a 

51 buffer zone waiver on forms and ill a manner prescribed by th0 

52 commissioner but shall not be required to pay a fee thereIor. The 

53 waiver application shall include at least the following: 

54 (1) A plan of the site containing all proposed developll1ellt 

55 activities and a written description of the proposed land use, the 

56 total areas to be modified. and the total area of the buffer zone to 

57 be affected: 

58 (2) Verification that a notice ha:- been forwarded to the clerk, 

59 elJyiroIUl1ental commissic111, aJJd planning board of the mUllicipaIity, 

60 and tbe planning board 01 the COUllty wherein the land use is to 

61 occur, which notice shall describe the land use and advise these 

62 instrumentalities of local gOYenmH~l1t of their opportunity to sub· 

63 mit comments to thE' departl1leut: 

/34 (3) A statement detailing. an;' potentia] adYeH,e eriyiromw~]1ta] 

65 effects of the land use on the freshwater wetlands and what mea­

66 sures may be neeessar;' to mitigate those effec:s. 

67· e.The de})artment shall, after according cOllsicluation to the 

68 comments of the ell \'irOl1nlellta] eomrni ssion and planning hoard of 

6~1 the municipalit:· alld tliP p]alJlling hoard of the county wberE'iT: tlj(o 
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70 land use is to take place, and the general puh1ir. issue a buffer 

71 zone waiver only if it finds~ that the land use: 

72 (1) Will have no adverse impacts on the freshwater wetlandf':, 

73 and maintains the purposes set forth in subsection a. of this sec­

74 tion as well as the protection of endangered and threatened species 

75 as listed by the department; or 

76 (2) Is necessary to avoid an extraordinary hardship on the 

77 applicant brought about by circul11stancespeculiar to the subject 

78 property, or to meet a compe1lillg need of such importance to the 

79 public as to override the publi~ intent in p~otecting fr~shwater 

80 wetlands a~ established by this act, provided that the impact on 

81 fr~shwater wetlands is minimized: 

82 f. This waiver shall permit a reduction of the average buffer 

83 zone distance by no more than 80ro or to a millimum -of 20 feet, 

84 whichever is larger, -except where the land use is a State,· county or 

85 local roadway, or a stormwater management facility, in which case 

86 the waiver- may permit further reduction of average buffer zone 

137 distances if there is llO prudent and f~asible alternative location 

88 and the roadway or stormwater management facility will result 

89 in minimum feasible adverse impacts on the freshwater wetlands. 

90 g. If the department deter'lines and sustains proof that the 

91 buffer zone distance as provided in subsection b. of this section is 

92 insufficient to protect habitat critical to endangered or threatened 

93 species as listed by the department or a major concentration of 

94 wildlife or to sufficiently attenuate sediril€ntation and storm\vater 

95 impacts upon the wetlands, the department may require additional ­

96 average buffer zone distanc~s up to 100 feet. 

1 7. a. The department shall consolidate wetlands related aspects 

2 of other regulatory programs which affect activities in freshwater 

3 wetlands including, but not limited to, sewer extension approvals 

4 required pursuant to P. L. 1m7, e. 74 (C. 58:10A-1 et seq.), per­

5 mits required pursuant to P. L. 1973, c. 185 (C. 13 :19-1 et seq.), 

6 and any permits alld appro'-als required punuant to P. L. 1977,. 

7 c. 75 (C. 58 :llA-l et seq.) alld P. L. 1962, c. 19 (C. 58 :16A-50 et 

8 seq.), with the fresh 'va ter wetlands permit process establil"hed 

9 herein sci as to provide a timely, consistent and coordinated permit 

10 process. 

11 b. \Vithin 60 days after receipt ~f the compl('ted application alJd 

12 fee, the department may hold a hearing. If a hearing is held, It 

13 shall be held in the county wherein the \yetland is located, when­

14 eYer practicable. The department may al'proye or di~appro\"e a 

15 pennit a·pp1icatioll ·wi.thout a public hearing unles8 a prfson reqnc'sts 
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16 a hearing, in writing, within 20 days after the publication of notict; 

17 of the permit application in the bulletin of the department. 

18 . ·c. If a hearing is not held, the department shall approve or 

19 disapprove a permit application within 90· days followillg the date 

20 that the application is deemed eOlllplete, or within 180 days of 

- 21 submittal, whichever is sooner. !fa hearing is held, the depart­

22 ment shall approve or disapprove the permit applieatioll, request 

23 modification in the applicatioll, or d~lJY the permit within 90 days 

24 6f the hearing. If the department approves the permit, the de­

25 partment shall send notice tllereof to the applicallt. If the depart­

26 ment denies, or requests a modification of, the permit application, 

27 the department shall send notice thereof to the applicant. The 

28 department may appro\'e a permit imposing conditions necessa-ry 

29 for compliance with this act. If the department does not approve 

30 oJ:.: disapprove the permit within the time provided by this subsec­

31 tion, the permit shall be considered -approved and the department 

32 shall be considered to have made the .determinations required under 

33 subsection b. of section 5 of this act. The action taken by the de­

34 partment under this section may be appealed in accordance with 

35 the "Administrative Procedure Act." 

36 d. Fees for the freshwater wetlands permit and buffer zone 

37 waiver shall be those e"tahlished in sections 5 and 6 of this act, 

38 plus the fees charged for those permits, as required, enumerated 

39 in subsection a. of -this section. 

1 8. a. If a freshwater wetlands permit is denied, the o\vner of 

2 record of the property affected may request, and the local tax 

3 assessor shall provide that, this fact be taken into account when 

4 the property is valued, assessed and taxed for property tax pur­

5 poses. 

1 9. a .....<\.ny perSOll may obtain review of a decision made pursuallt 

2 to sections 4, 5, 6, or 7 of this act by the Office of Administratin 

3 Law by filing a petitiolJ. with the Office in accordance with the 

4 "Admil1i~trative Procedure Aet/' P. L. l~l(jS, c. 410 (C. 5~ :14.8-1 

5 et seq.). 

G b. All~ person Dlay obtain judicial reYJew of a decisioJJ wade 

punuant to sections 4, 5, G or 7 of thi::: ad by f11iLg a petitioJl ill 

S the Appellate DiYisiol1 of the Superior Court of ~e\\' .]eI'i?:ey withilJ 

9 30 days after the approval or rejectioli. The court s]iull Imn- tl1(' 

10 power to make and enter an order €nf'Circillg. modifying, and en­

11 forcing as so modified, remanding for further specific Hidence 

I:! or findings, or setting aside, in whole or in part, all actiol] of the 

1::3 -delJartment. Tbe findings of fact OJ] whicb tIll? decisioJJ is bcl.~l:'d 
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shall be, conclusive if supported by substantial Ewidence on the 

record considered as a whole.. 

10. a. Whenever, on the basis of any informatIon a"ailable to 

him, the commissioner finds that any person is in violation of allY 

provision of this act, or any rule, regulation or permit issued 

pursuant to tbis act he shall: 
, . 

(1) Issue an order requiring any such person to comply in ac­

cordance with subsection b. of this section; or 

(2) Bring a civil action in accordance with subsection c. of this 

section; ot 

(3) Levy a ci~Til administrativ'e penalty in aceordance,,-ith su'h­

section d. 6f this section; or 

(4) Bring an action, for a civil penalty in aooordane,e. with sub­

section e. of this section; or 

(5) Petition the Attorney General to bring a criminal action in 

accordance with subsection, f. of this section. 

Use of any of the remedies specified under this section shall not 

preclude use of any other remedy specified. 

b. ",-rhenever, on the basis of any information available to him, 

the commissioner finds that any person is in violation of any pro­

vision of this act, or of any ri'le, regulation or permit issued pur­

suant to tbis act, he may issue an order: (1) specifying the pro­

vision or provisions of this act, or the rule, regulation or permit 
'" of which he is in violation; (2) citing the action which caused such 

violation; (3) requiring compliance with such provision or pro­

visior:s; ,and (4) giving notice to the person of his right to a hear-· 

ing on the matters contained in the order. 

c. The commissioner is authorized to commence in a civil actioIl 

in Superior Court for appropriate relief from an~' violation of 

this act or of a permit issued hereunder. Such relief may include. 

singly or in combination: 

(1) A temporary or permanent injunction: 

(2) Assessment of the yiolator for the costs of allY inyestig-ation. 

inspection, or monitoring survey which led to the establishment 

of the violation, and for the TC'asonahle eosts of prepariHg 3llr1 

litigating tIle case under this 8uhsection; 

(3) Assessment of the violator for any C,()8t irJcnrred by t11(-' 

State in removing, correeting or terminating the adwI'se effeet" 

upon the wetland resulting from any unauthorized activity for 

wbich the aet-ion under this subsection may have been brought: 

(4) Assessment again!"t the yiolatDr of compensatory damage!" for 

any loss or destmetion of wildlife. fish or aquatic life, and for any 
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41 otheractu~.1 damages caused hy an unauthorized activity. As~cs!'­

42 ments under this subsection shall he paid to the State Treasurel'. 

43 except thal compensatory damagef- shall be paid by specifie ord{'l'. 

44 of the court to any persons who have been aggrieved hy the UlI­

45 authorized discharge; 

46 d. The commIssioner IS authorized to assess a civil penalty of 

47 not more than $10,OOO.OOi'or each \'iolation and each day during 

48 which such violatioil continues shall constitute an additional, sep­

49 arate and' distinct offense. Any amount assessed under thi:,; sub­

50 section shall fall within a range establjshed hy rcgulatioll by the 

51 commissioner for violations of similar t~'pe, seriousness and dura~ 

52 tion. No assessment shall he leYied pursuant to this section until 

53 after the 9ischarger has been notified by certified mail or personal 

54 sen'ICe. The notice shall include a reference to the section of the 

55 statute, regulation, order or permit condition violated; a eoncise 

56 statement of the facts alleged to constitute a violation; a statement 

57 of the amount of the civil penalties to be imposed; and a statement 

58 of the party's right to a hearillg. The ordered party shall haH> 20 

59 days from receipt of the notice within which to deliYel' to the 

60 commissioner a written request for a hearing. After the hearing 

61 and upon finding that ~ violation has occurred, the conmlissioller 

62 may issue a final order -after assessing the amount of the fine 

63 specified in the notice. If no hearing is requested, then the notice , 
64 shall become a final order after the expiration of the 20-day period. 

·65 Payment of the assessment is due when a filial order is issued or 

66 the notice becomes a -final order. The authority to levy an admin­

67istrative order is in addition to all other enforeement provisions 

68 in this act, and the payment of an)" assessment shall Hot 1)(' deemed 

69 to affect the ayailability of any other enforcement provisiolJS ill 

70 connedion with the violation for which the aSH.',~"nIPllt i~ le\'jed. 

71 Any civiJpenalty aSl'esseo under this sectiolJ IJlf:l~' be compromised 

72 by the caillmissioJJE>r upon the pos-till,!:: of n p(~rfur1l1a1JC'e 11l)llQ by 

73 the violator. or uJ)on such terms and eO]Jditicl]li' ai' the C'omllii~;:;i'lJ:e] 

74 may estalllish hy regulation. 

75 e. Any penon wlw violates this act or an arilnil!istr:Jti\'e ordE'r 

7G issued pursusl11 tc ~'U bSF·etion b. or c: ':Ci'"ixt I)Hl ('f i '" ljPi:~ 1':1U, ;la':1 

78 in full pllrsuallt to :subsection d. shall he subject UpOIJ order of a 

7~ c,aurt to a civil peila1t~­ not to exceed $lllOOO.OO pt"r d3~' of surl: 

80 violation, and each nay during which the violat)Clll ccl11tirmes shall 

81 constitute a separate violation. Any penalty ilJ('urred ll]J(lC'r tl:i" 

8:2 sullsection may 118 rec(l\-eren with C'osts in a snmmar~' prO('('e(]i]:~' 
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83 pursuant to "the penalty enforcement la":'" (N. J. S. 2A :;)8-1 

84- et seq.). The Superior Court -shall haw jurisdiction to enforC'E' 

85 "the penalty enforcemellt law" in c~njunctiolJ with this act. 

-86 -f. Any person ,vho willfully or negligelltl~' violates this act shall, 

87 upon conviction, be guilty of a crime of the fourth degree and shall 

88 be punished by a fille of not less than $2,500.00 1101' more than 

80 $25,000.00 per day of violation; or by imprisonment for not more 

90 than one year or by both. Punislui1ent for a second offellse 

91 under this subsection shall be a fine of not less than $5,000.00 nor 

92 more than $_50,000.00 per day of violation, or by imprisolIDlent for 

93 not more than two year_s, -or both. Any person who_- knowingly_ 

94 makes a false statement, representation, or -certification in allY 

95 application,record, or other document filed or required to be main­

96 tained under this act -shall, upon cOllviction, be subject to a fhie 

97 of not more than $10,000.00 or by imprisonment for not more 

98 than six months; or both. 

99 g. In addition to the penalties pre~s-(',ribed in this section, a notice 

100- of violation of this act shall be recorded on the deed of the property 

101 wherein the violation occurred, on order of the commissioner, b~' 

102 the clerk or register of deeds and mortgages of the county wherein 

103 the affected prop~rty is located and with the clerk of the Superior 

104 Court and shall remain ata811ed thereto until such time as the vio· 

105 lation has been remedied and the commissioner so orders. 

1 11. The following activities are exempt from the proyisions of
 

2 this act:
 

3 a. Agricu-lture management pr~ctices recommended pursuant to
 

4 P. L. 1983, c. :n {C. 4:1C-1 et a1.) on lands -mlued, assessed am]
 

5 taxed pursuant to P. L. 1964, c. 48 (C. 54 :4-23.1 et seq.) and actinl~·
 

-6	 cultivated or used for production agriculture:
 

7 b. Hegulated activities which ha':e received individual permit
 

8 approval or a finding of no jurisdiction by the United States Army
 

9
 Corps of Engineers pur~llalJt to section 404 of the "Federal ,,-ater 

10 Pollution Control Act" (33 U. S. C. ~,1344), and ,,-hich have reo 

11 ceived a grant waiyer pursmmt to the "~ational Enyironmental 

12 Policy Act of 1969," (42 U. S. C. ss. 4321 et seq.) and whiell haH' 

13 receiyed all freshwater wetlands relatt'c1 IJPrmits from. or ap­

14 proYals by, the department, prior to the effecti"C' date of thi:" act. 

15 . c. Areas regulated as a ('oa~tal wetland pursuant to P. L. H170.
 

16 c. 272 (C. 13:9A-1 et seq.).
 

17
 d. State or -feflerally funded roads ,,-hid] are planned and de­

18 veloped in accordanee with the "Xational ETJ\'iroJUl1enta] Policy 

H) -Act of 1969," (42 U. S. C. ss, 4321 et seq.), section 404 of flit· 
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20 "Federal 'Vater Pollution Control ..:\('t,~' (3:1 F. S, C. s. 1344) am] 

21 ",,'ith Executive Order Number G3, approved October 5, 1973. 
22 ' e. Regulated acti"dties on land under the jurisdiction of the 

23 Pinelands Commissi9n pursuant to P. L. 1979, c. 111 (C. 13 :18A-1 

24 et seq.) provided the Pinelands Commission shall aoopt regula­

25 tions to regulate activities in freshwater wetlalJds within its juris­

26 diction in a rnannerconsistent -w'itli the purposes, of this aet. 

27 f. Regulated activities on land under the jurisdic.tion of the 

28 Hackensack Meadowlands Development, Commission pursuant 'to 

29 P. L. 1968,' c. 404 (C. J3:17-1 et seq.). 

30 ' g. The harvesting of peat for the eommercial production of 

31 peat moss. 

1 12. a. ,The department may, after notice and opportunity for 

2 a hearing, issue general permits on a Statewide or county basis 

3 for the following cat~gories of activities if the department deter­

4 mines that the activities will cause only minimal adwrse em'iron­

5 mental impacts when performed separately, and win have only 

6 minimal cumulative adverse impacts on the environment: 

7 (1) Emergency activities carried out to protect the public healtlt 

8 and safety; 

9 (2) Maintenance, recltllstruetion, or repair of roads or public 

10 utilities lav,-fully existing prior to tbe effectin date of this act 01'
 

11 permitted under thjs act;
 

12 (3) Maintenance or repair of acthTe irrigation or drainage
 

13 ditehes lawfully existing prior to the effective date of this Rct or
 

14 permitted under this act;
 

15 (4) Maintenance and repair of storm "water management faeili·
 

16 ties la,,"-£ully constructed prior to the effeetiYe datp of this act or
 

17 permitted under this act;
 

18 (5) Maintenance, reconstruction or rE-pair of buildin;:n;: or strul' ­


19 tures la,,-fully existing prier to the effecti,'e date of tltis act or
 

20 p(~rmitted under Hlis act:
 

21 (6) ~-'\ppurtenant improvements OJ additions te. rE'3ider;tia~ d\\".,.ll·
 

22 ings lawfully existing prior to the pffectiw date of tIm; DCt. pro­


23 ...-ided that the imprOH'llJF'll:-: (Ir additio)i.~ ) equiT(' Je;;:;;; tkuJ a cmml­

24 lab...-e surf'acE' area of 73(\ ;';'~UaT( fcet 0: fiL aJ;rl sLali not r"'-::Ull
 

25 in new alterations tu tlll ::"'C",L""&lt'r \\"t~t j,dJ;," 0~~1 "i(~t: ot Hl'. f;';
 

26 area;
 

27 (7) An activity "wl1icl1 \\'o'nld or,lillarily be ref.:'lf1nted UlJder t11e
 

28 pl'O\"i:"ions of tllis act but W1Dell 1311roposed for a freslmuter wct­


29 land less tllan three acre:' ill "i7,(' [lJJr] JlOt (·(,J1tit-'U('US to a S1Hl:1CC
 

30 water tributary; 
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(8) 'Water supply facilities planned, designed, acquired and con­

structed in. a manner consistent with the New Jen;ey Statewide 

:Water Supply Plan. 
, .	 ­

13. a. The department shall, pursuant to the provisions of the 

"Administrative Procedure Act," adopt rules and regulations to 

carry out the provisions of this act. 
-	 . 

b. The department shall, within one year of the effective date 

of this act, adopt as a ret,'111ation a list of vegetative species which 

are classified as hydropbytes, as defined in section 3 of this act, 

whi,ch are indicative of ireshw~ter wetlandB and consistent with 

the-geographical regions of the State-. 

c. The department shall within 180 days of enactment -of this 

:act, forward to the clerk of each municipality copies of the appro­

priate National 'Vetlands Inventory maps prepared by the United 

States Fish and Wildlife Service for the State and direct the clerk 

to notifi the resi~ents of the municipality of the availability for 

,inspection of these maps, by publication in a	 ne"'spaper of general 

circulation. 

d. The departhlent shall take appropriate action as nec-essary 

to secure the assumption of the permit jurisdiction exercised by 

the United States Army Corps of Engineers pursuant to the 

"Federal Water Pollution ~l1trol Act," (33 U. S. C. s. 1344). 

e. The department shall, within one year of'the effective date 

of this act, conduct a pllblic education program on the provisions 

of this act and its accompaying rules and regulatjons. 

14. Counties, municipalities or any political subdivision thereof 

shall not regUlate activities 111 freshwater wetlaJlds in a manner 

inconsistent with the provisions of this act, but are encouraged 

.to control land uses in a manner	 that protects the long term via­

bility and public yalues of land regulated under this act. 

15. a. The department shall, within two ye?-rs of enactment of 

-this act, prepare and submit a report to the GovenJOr, to the Presi­

delJt of the Senate and the Speaker of the General Assembly, and 

to the Senate Energy and Em'ironment Committee and the Assem­

bly EnvirolIDlental Quality COlluuittee, or their designated ~llC' 

cessors. The report shall describe: 

(1) The success or failure of mitigation measures performed in 

actual development situations, both within tlJe State and in otbeT 

states, and the nature thereof, as well as the current state of the' 

art techniques used for mi-tigation; 

(2) RecommellJations for le.gislative or udministrati no' actions 

necessary to ensure the long term })I'esen'ation of freshwat-er wet­



13 lands from damage and degradation resulting' from land use activi­

14 ties, pollution, and hydrologie changes which occur in l:'pstream 

15 regions of the same watersheds of part"icular freshwater wetlands. 

16 b. Thedepartmellt shall submit; within 18 1ll0llths of the enact­

17 ment of this act and after public hearing, a draft -report containing 

18 the findings and recommendations required in subsection 8,: of this 
- -

19 section. The information obtained at the public hearing shaH be 

20 considered in the final report. 

1 16. The object, design, and purpose of this aet being· the pro­

-2 tection of the freshwate.r wetlands resources of the Sta-te, this- act 

3 shall be liberally construed. 

1 

2 

1 

2 

_17. There is appropriated from the General Fund to the depart­

ment the sum of $500,000.00. 

18. This act shall take effect ou the 180th day after enactment 

except section 17 which shall take effect immediately. The depart­

I 
I
~ 

3 ment shall take all appropriate actions necessary prior to the 
, 
l 

4 effective date to implement the provisious of this act on the effec.­

5 tive date. 

ST.A'l'E~lENT 

This bill provides. for the systematic review of deYelopment 

activities in and around freshwater ·wetlands to better protect the 

citizens of -the State from chemical contamination of water sup­

plies, flood and storm aamage, and depletion of natural resources 

·which serve both recreation and conunercial purposes. The bill 

requires that a proposal to dredge, fill, deYelop, or in any other 

way -alter freshwater wetlands be accompanied by an application 

to the Department of Ellyironmental Protection tor a Ireshwater 

wetlauds permit to engage ill the activity. 

The bill utilizes techuical terms generally consisteut \,-it1 fec}.:TaJ 

and State law and provides a proc(~dure for idf'lltifying f'res}-l\\'ater 

wetlands, dese:riLes the cUlJililiolJ~ unde!' w111(·L certain 3c:tjyitie,~ 

111ay take place, and e};ernpt~ those ac[iYitiEE which wi}] not LenIlI 

the resource. 

To pn~\-ent dl1pliC'atiYt: pHJC:t'r1Urt::o wi:.J :rt:olit"('; to frC':::L\',-;~T'?l' 

\'.etlalJds alre8Jy regu]ClteJ tht' hill e_'t':";lti-- 1811ds ](i('aterl in the· 

pinelands areas as defined in sb.'tioll 1(/ of the "Pill'.>Jil1ll.1,~ Protec­

tion Act," P. L. 1979, e. 111 (C. 13 :1S.:\.-11) ~ tlw,,,e Jand~ under thc: 

jurisdiction of ,UJE~ IIar:hnsack ~lead(I\\Ja]j·~s De\"cJopn12nt Com­

mission pUnmttnl to P. L. l~IGS, c. 40.;. (C LJ:li-l et seq.L awl 

thosp an'us re.;ulatp<1 as c'oastal \wtlamJs 1'111"-'];l'it to P. L. 1~'7(i. 
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c, 272 (C, 1:1 :9A-l I't Sllq.) from tht' rt'quirelltl'Bh; of tile bill. 

The bill specifically proYidf'i' tllnt 11 freshwatl'r \wtllluds permit 

Illay be issueu if the Ilctfvity: 

(1) Ucquires uccess to wutl'!' 01' fl'l\shwlItl'r \\"l·tlulJds or is wal.,)" 

develldent as a ceutral elelllCllt or the hasic l'1l11clioli of tIle activity; 

(2) Has no prudent 01' feullihle u!terlluti\'C' site which does not 

involve freshwuter wetlands; 

(3) Does not result in unacc(~I'tahl(' uisruptioH tn wetland r/!­

sources, and 

(4) Is in the public illtl.!r(!st, is Ill~cessary to realize the henefil ~ 

deriveu from the acth-ilyaJl{I is otherwise lawful. 

TIle bill also provides for the n~gulatioH of the IJuff(·1' ar(!u il:l­

mediately adjacent" to the wetlands. 

Certain adnlillistrative allli proc(!dUl'al )Jrovisiolls haye \)pell ill­

cluded to prodl1e fo}' regula! ory efficil!lU'Y alld prcclittahility. Ii'ol' 

instance a letter of iuterpretatioll as to wltetlwr the site of a JlI'I}· 

posed activity is in fact a f1'eshwa~el' wetland has b(l(lll pro\'i.Jc.J 

so as to clarify situati~lls wltereill freshwater w(~tlnlld penuit:; 

mayor may not be required. Specific time Hnllts have bCl'li estall­

Iished for the issuance fOT these Idters of interpretation. Includud 

in the provisions of the hill is a specific di"ectioll to tlw Il<!purtll\o~lIt 

to consolidate other related permits and uppro\'als requir(!t! h~' 

State law, with the freshwater wetlands permits l'rO(~I~SS, UIlII to 

take appropriate action to secure tlw delegation oj' tl,e Ill'rlllit 

jurisdiction of the UClit(~d l';tatel! AJ'luy Corps or ].;lIgiJW(!I'/'l ullll(!r 

the "I"cderal \\rutl!r ·Pollution Control Act." This prugl'UlII ili ('I Jill " 

monly referred to as t1w "404" prog;ral1\ und Ill'ovid!?!' Iilllil(!,J 

regulation of wetland areas, r·'inully, the hill pro\'ides tha I 'hI 

department must approw, conditionally appro,"e or dl'lIy U I",,,,"if 

application witbill 00 days or the SUhlllissiIJII oj' a clllul,leh' ltJl(lli· 

cation or within 180 days of the original submission or t.he ll)llJli­

cation, whichever is 80011el'. 

The bill appropriates $500,000.00 to the J)epul'tlll(mt of J';nviroll­

mental Protection. 

The bill would take effect 180 day!! ufh~r enactment to pro,'idc 

the department with time to develop and adopt regulation~, to 

implement its provisions. 

NATURAL RESOURCES 

Provides for the systematic review of development ftctivitiell in 

and around freshwater wetlands. 
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ASSEMBL Y, No. 2499 

STATE OF NEW JERSEY
 

INTRODUCED MAY 8, 1986 

By	 Assemblymen PENN, KAVANAUGH, Rocco, Foy, Haytaian, 

Moran, Singer, Rafferty, Assemblywoman Smith, Assemblymen 

Schuber, Hendrickson, Arango, Muziani, Miller, Dario, Assembly­

woman Cooper, Assemblymen Brown, Kelly, Loveys, Zangari, 

Azzolina, Paterniti, Doyle, Deverin, Naples, Otlowski, Pelly, 

Assemblywoman Crecco, Assemblymen DiGaetano, Shusted, Kline, 

Assemblywoman Kalik, Assemblymen Riley, Felice, Assembly­

woman Donovan, Assemblymen, Gargiulo, Marsella, Gorman, 

Bryant, Hudak, Doria, Karcher, Schwartz, Zecker, Palaia, Assem­

blywoman Randall, Assemblymen Colburn, Shinn, Thompson and 

Charles 

AN ACT concerning the regulation of freshwater wetlands and 

enacting Chapter 9B of Title 13 of the Revised ~tatutes. 

1 BE IT ENACTED by the Senate ana General AssemblJI of the State 

2 of New Jersey: 

1 1. This act shall be known and may be cited as the "Freshwater 

2 Wetlands Preservation Act." 

1 2. a. The Legislature finds that large contiguous freshwater wet­

2 lands play an integral role in maintaining the quality of life through 

3 material contributions to the water quality of the State, its econ­

4 omy, food supply, and fish and wildlife resources by: 

5 (1) Protecting subsurface and potable drinking water sup­

6 plies by serving to purify. surface water and groundwater 

7 resources; 

8 (2) Providing a natural means of flood and storm damage 

9 protection through the absorption and storage of water dur­

10 ing high runoff periods and through the reduction of flood 

11 crests, thereby protecting against the loss of life and property; 



2 

12 (3) Serving as a buffer zone between drv land and water 

13 courses, thereby retarding soil erosion; and 
14 (4) Providing essential breeding, spawning, nesting, and 

15 wintering habitats for a major portion of the State's fish and 

16 wildlife, including migrating birds, endangered species, and 

17 commercially and recreatioll'ally important wildlife. 

18 b. The Legislature further finds that: 

19 (1) While the State has acted for the publio benefit to 

20 protect coastal wetland areas, it has not, except indirectly, 

21 taken concomitant action to protect the State's inland water­

22 ways and wetlands; that in this the most densely populated 

23 State, located in the Northeast corridor where pressures for 

24 commercial and residential development define the pace and 

25 pattern of land use, it is consistent with the public interests 

26 to establish a program for the systematic review of activities 

27 in freshwater wetlands areas to provide predictability in the 

28 protection of the finite and valuable resource. 

29 (2) In order to advance the public interest in a just man­

30 ner the rights of persons who own or possess real property 

31 affected by this act must be fairly recognized and balanced 

32 with public environmental interests. 

33 (3) In an effort to preserve and protect freshwater wet­

34 lands areas it is important that the State secures as expe­

35 ditiously as possible the delegation of freshwater wetlands 

36 permit jurisdiction currently exercised by the United States 

37 Army Corps of Engineers pursuant to the "Federal 'Water 

38 Pollution Control Act," (33 U. S. C. ~ 1344, et seq.). 

1 3. As used in this act: 

2 a. "Commissioner" means the Commissioner of the Department 

3 of Environmental Protection; 

4 b. "Department" me'aDS the Department of Environmental Pro­

5 tection; 

6 c. "Environmental commission" means a municipal advisory body 

7 created pursuant to P. L. 1968, c. 245 (C. 40:56A-1 et seq.); 

8 d. "Freshwater wetland" means an area that is inundated or 

9 saturated by fresh surface water on groundwater at a frequency 

10 and duration sufficient to support, and that under normal circum­

11 stances does support a prevalence of vegetation typically adapted 

12 for life in saturated soil conditions, commonly known as hydro­

13 phytic vegetation, and where a hydric soil condition simultaneously 

14 exists, and where appropriate hydrologic conditions exist con­

15 sistent with a determination of hydrologic regime as defined below, 

16 provided that anyone of the following exists: 



, . 

3 

17 (1) it is contiguous to an inland lake or pond, or a river 

18 or stream, or 

19 (2) it is not contiguous to an inlancllake or pond, or a river 

20 or stream, and more than five acres in size, or 

21 (3) it is not contiguous to an inland lake or pond, or a 

22 river or stream, and five acres or less in size, if the commis­

23 sioner determines that protection of the area is essential to 

24 the preservation of the natural resources of the State from 

25 pollution, impairment or destru:etion. 

26 Cultivated or disturbed hydric soils which do not contain 

27 hydrophytic vegetation on the date of enactment of this act 

28 shall not be considered a freshwater wetland. 

29 Hydrologic regime shall be determined' utilizing five foot 

30 piezometer readings, from November to May, corrected for 

31 unusual preeipitation events. Under this approach, lands where 

32 the water table is at or within 12 inches of the surface for 

33 a significant portion of the growing season shall be considered 

34 an appropriate hydrologic condition for a determination of 

35 wetlands. 

36 e. "Freshwater wetlands permit" means a permit to engage in 

37 a regulated activity issued pursuant to the provisions of this act; 

38 f. "Hydric soil condition" means soil that is sa.turated at or 

39 near the soil surface with water that virtually is lacking in free 

40 oxygen for significant periods during the gTowing season or soil 

41 which is flooded frequently for long periods during the growing 

42 season; 

43 g. "Hydric soil" means the hydric soils listed for New Jersey 

44 by the Soil Conservation Service of the United States Department 

45 of Agriculture; 

46 h. "Hydrophyte" means plant life adapted to growth and repro­

47 duction under saturated root zone conditions during a substantial 

48 portion of the growing season; 

49 i. "Linoear Development" means land uses or utilities such as 

50 roads, sewer lines, water lines, stormwater facilities or drainage 

51 pipes, gas lines, electric lines, telephone lines and other transmis­

52 sion lines, and the right-of-way therefor, whose basic purpose is 

53 to provide a utility service; 

54 j. "Person" includes corporations, companies; associations, so­

55 cieties, firms, partnerships and joint stock companies as well as 

56 individuals, unless restricted by the context to an individual as 

57 distinguished from a corporate 'entity or specifically restricted to 

58 one or some of the above enumerated synonyms and includes 

59 agenciei of this State, the United States, any other state of the 
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60 United States, and any foreign country or government lawfully 

01 owning or possessing property within this State; 

62 k. "Regulated activity" means the discharge of dredged or fill 

63 material into a freshwater wetland such that it would alter a fresh­

64 water wetland. 

1 4. A person proposing to engage in a regulated activity shall 

2 apply to the department for a freshwater wetlands permit, for 

3 a fee not to exceed the cost of processing the application, on forms 

4 and in the manner prescribed by the commissioner pursuant to 

5 the"Administrative Procedure Act," P. L. 1968,.c. 410 (C. 52 :14B-l 

6 et seq.). An agency of the State proposing to engage in a regu­

7 lated activity also shall apply to the departme;nt for a freshwater 

8 wetlands permit on forms and in a manner prescribed by the 

9 commissioner, but shall not be required to pay a fee therefor. The 

10 application shall include at least the following: 

11 (1) A conceptual site plan depicting the proposed develop­

12 ment activities and a written description of the proposed 

13 regulated activity, the total area to be modified, and the total 

14 area of the freshwater wetlands to be affected; 

15 (2) Verification that a notice has been forwarded to the 

16 clerk, environmental commission and planning board of the 

17 municipality, and the planning board of the county, and land­

18 owners within 200 feet of the proposed regulated activity which 

19 notice may be filed concurrently with notices required pursuant 

20 to P. L. 1975, c. 291 (C. 40:55D-1 et seq.) where in the regu­

21 lated activity is to occur, which notice shall describe the activity 

22 and advise these instrumentalities of local government of their 

23 opportunity to submit comments to the department; 

24 (3) Verification that notice has been published in a news­

25 paper of local circulation; 

26 (4) A statement detailing any potential adverse environ­

27 mental effects of the regulated activity and proposed mea­

28 sures to mitigate those effects. 

1 5. a. Within 60 days after receipt of the completed application 

2 and fee, the department may hold a hearing. If a hearing is held, 

3 it shall be held in the county where the wetland on which the 

4 permit is to apply is located. Notice of the hearing shall be made 

5 in the same manner as for the promulgation of rules under the "Ad­

6 ministrative Procedure Act," P. L. 1968, c. 410 (C. 52 :14B-1 et 

7 seq.). The department may approve or disapprove a permit 

8 application without a public hearing unless the department de­

9 termines that the permit application is of significant impact to 

10 warrant a public hearing. 
';. 
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11 b. If a hearing is not held, the department shall approve or 

12 disapprove a permit application within 90 days following the 

13 date that the application is deemed complete, or within 180 days 

14 of submittal, whichever is sooner. If a hearing is held, the depart­

15 ment shall approve or disapprove the permit application within 

16 90 days after the conclusion of the hearing. The department may 

17 approve a permit application, request modifications in the appli­

18 cation, or deny the permit application. If the department approves 

19 the permit application, the department shall prepare and send 

20 the permit to the applicant. If the department denies, or requests 

21 a modification of the permit application, the department shall 

22 send notice of the denial or modification request, and the reasons 

23 for the denial or the modifications requested to the applicant. 

24 Department approval may include the issuance of a permit con­

25 taining conditions necessary for compliance with this act. If the 

26 department does not approve or disapprove the permit applica­

27 tion within the time provided by this subsection, the permit appli­

28 cation shall be considered approved, and the department shall 

29 be considered to have made the determinations required by sec­

30 tion 6. The action taken by the department may be appealed 

31 pursuant to the "Administrative Procedure Act," P .L. 1968, 

32 c. 410 (C. 52:14B-l et seq.). 

1 6. a. A permit for a regulated activity shall not be approved 

2 unless the department determines that the issuance of a permit 

3 is in the public interest, that the permit is necessary to realize 

4 the benefits derived from the activity, and that the activity is 

5 otherwise lawfuL 

6 b. In determining whether the activity is in the public interest, 

7 the benefit which reasonably may be expected to accrue from the 

8 proposal shall be balanced against the reasonably foreseeable 

9 detriments of the activity. The decision shall reflect the national 

10 and State concern for the protection of natural resources from 

11 pollution and destruction. The following general criteria shall be 

12 considered: 

13 (1) The relative extent of the public and private need for 

14 the proposed activity. 

15 (2) Where there are unresolved conflicts as to resource 

16 use, the practicability of using reasonable alternative loca­

17 tions and methods to accomplish the objective of the pro­

18 posed activity; 

19 (3) The extent and permanence of the beneficial and/or 

20 detrimental effects which the proposed activity may have on 

21 the public and private uses to which the area is suited j and 
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22 (4) The economic Yalue, both public and private, of the 

23 proposed activity or land change to the general area. 

24 c. In considering a permit application, the department shall 

25 give serious consideration to findings of necessity for the pro­

26 posed activity which haye been made by other State agencies. 

27 d. A permit shall not be issued unless the applicant shows 

28 either of the following: 

29 (1) The proposed activity is primarily dependent upon 

30 being located in the wetland: or 

31 (2) A practicable alternative does not exist. 

32 e. The department shall develop a general permit process for 

33 the issuance of permits for linear development, provided that such 

34 linear development would not have a significant adverse effect on 

35 five acres or more of wetlands deemed of high quality as defined 

36 in section 8 of this act. 

1 7. a. The permit requirements of sections 5 and 6 of this act 

2 shall be satisfied by the creation of new freshwater wetlands or 

3 the enhancement or expansion of existing wetlands to produce 

4 substitute wetlands whose size or ecological value is equivalent 

5 to or greater than that of the predeveloped wetlands. Such crea­

6 tion, enhancement or enlargement of substitute freshwater wet­

7 lands shall be permitted on or off site. Such proposed mitigation 

8 shall be evaluated by the department as part of the application 

9 for a freshwater wetlands permit and shall not require a separate 

10 permit application. 

11 b. The commissioner shall also develop a program of mitigation, 

12 enhancement or replacement opportunities on State owned lands 

13 in order to: 

14 (1) Maximize the environmental value of State owned 

15 lands; 

16 (2) Provide for mitig'ation opportunities where a prac­

17 ticable alternative does not exist at or near the location of 

18 the regulated activity. 

1 8. The department shall develop a classification system which 

2 will rank or prioritize wetlands values so that they are regulated 

3 consistent with the benefits they provide. As such, wetlands of 

4 a high ranking may exhibit such qualities as: areas inhabited 

5 with rare or endangered species listed in accordance with federal 

6 statute or regulation; extremely high wildlife species diversity j 

7 extremely high water quality characteristics; or extremely high 

8 recreational values. Conversely, wetlands of a low ranking will 

9 exhibit low or degraded values of those enumerated above. 
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1 9. The department shall consolidate other regulatory programs 

2 which affect activities in freshwater wetlands including, but Hot 

3 limited to, any permits and approvals required pursuant to P. L. 

4 1977, c. 74 (C. 58:10A-1 et seq.), P. L. 1973, c. 185 (C. 13:19-1 

5 et seq.), P. L. 1977, c. 75 (C. 58:11A-1 et seq.), P. L. HJ62, c. 19 

fj (C. 58:16A-50 et seq.) and P. L.1977, c. 224 (C. 58:12A-1 et seq.), 

7 with the freshwater wetlands permit process established herein 

8 so as to provide for a timel~r, consistent and coordinated permit 

9 process. 

1 10. Any person may obtain judicial review of a decision made 

2 pursuant to sections 4, 5, and 6 of this act by filing a petition in 

3 the Law Division of the Superior Court of New Jersey within 

4 30 days after the appro\"al or rejection. The eourt shall have the 

5 power to make and enter an order enforcing, modifying, and en­

6 forcing as so modified, remanding for further specific evidence 

7 or findings, or setting aside, in whole or in part, an action of the 

8 department. The findings of fact on which the decision is based 

9 shall be conclusive if supported by substantial evidence on the 

10 record considered as a whole. 

1 11. The following activities are exempt from the provisions 

2 of this act: 

3 a. Agriculture management practices recommended pursuant to 

4 P. L. 1983, c. 31 (C. 4 :lC-1 et seq.) on lands valued, assessed and 

5 taxed pursuant to P. L. 1964, c. 48 (C. 54 :4-23.1 et seq.) ; 

6 b. Emergency activities carried out to protect the public health 

7 and safety; 

8 c. Maintenance, reconstruction, or repaIr of roads or public 

9 utilities lawfully existing prior to the effective date of this act; 

10 d. Maintenance or repair of active irrigation or drainage ditches 

11 lawfully existing prior to the effective date of this act; 

12 e. Maintenance and repair of storm water management facilities 

13 lawfully constructed prior to the effective date of this act ; . 

14 f. Mai:ntenance~ reconstruction or repair of buildings or struc­

15 tures, and appurtenant or accessory uses, lawfully exsiting prior 

16 to the effective date of this act; and. 
17 g. Site plans and subdivisions for which preliminary approval 

18 has been applied for or received pursuant to the provision of P. L. 

19 1975, c. 251 (C. 40 :55D-1 et seq.) prior to the effective date of this 

20 act, and which have received final approval thereof within six 

21 years of enactment of this act. 

22 h. State or federally funded roads which are planned and 

23 developed in accordance with the "National Environmental Policy 
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24 Act of 1969," P. L. 91-190 (42 U. S. C. § 4321 et seq.) or with 

25 Executive Order Number 53, approved October 5, 1973, except that 

26 this exemption shall expire three years after the date of enactment 

27 of this act or when the department secures the delegation of, or the 

28 general permit to carry out the permit jurisdiction exercised by, 

29 the United States Army Corps of Engineers pursuant to the 

30 "Federal Water Pollution Control Act" (33 U. S. C. ~ 1344.) 

31 whichever is earlier; 

32 i. Regulated activities which have received approval by the 

33 United States Army Corps of Engineers pursuant to section 404 

34 of the "Federal Water Pollution Control Act" (33 U. S. C. § 1344), 

35 and which have received a grant waiver pursuant to the "National 
... 

36 Environmental Polic:, Act of Hl69" (42 U. S. C. ~ 4321 et seq.), or 

37 which have received all freshwater wetlands related permits from, 

38 or approvals by the department, prior to the effective date of the 

39 act. 

1 12. The department shall make application to secure the delega­

2 tion of, or a general permit to carry out, the permit jurisdiction 

3 exercised by the United States A.rmy Corps of Engineers pursuant 

4 to the "Federal Water Pollution Control Act" (33 U. S. C. § 1344) 

5 within six months of enactment of this act. 

1 13. If a person violates this act, the Department of Environ­

2 mental Protection may institute a civil action in the name of the 

3 State in a court of competent jurisdiction for injunctive relief to 

4 enforce this act and to prohibit and prevent that violation, and the 

5 court may proceed in the action in a summary manner. A person 

6 who violates this act is subject to a penalty of not less than $250.00 

7 nor more than $3,000.00 for each offense, to be collected in a civil 

8 action by a summary proceeding under "the penalty enforcement 

9 law" (N. J. S. 2A :58-1 et seq.), or in any case before a court of 

10 competent jurisdiction wherein injunctive relief had been re­

11 quested. The Law Division of the Superior Court shall have 

12 jurisdiction to enforce "the penalty enforcement law." If the 

13 violation is of a continuing nature, each day during which it con­

14 tinues constitutes an additional, separate, and distinct offense. 

1 14. a. The department shall, pursuant to the provisions of the 

2 "Administrative Procedure Act," P. L. 1968, c. 410 (C. 52:14B-l 

3 et seq.), adopt procedural rules to carry out the provisions of this 

4 act. 

5 b. The department shall, within one year of the effective date of 

6 this act, adopt as a regulation a list of vegetative species which are 

7 classified'as hydrophytes, as defined in section 3 of this act, which 
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8 are indicative of freshwater wetlands and consistent with the 

9 geographical regions of the State. 

1 15. The department shall, within one year of the effective date 

2 of this act, conduct a public education program on the provisions 

3 of this act and its accompanying rules and regulations. 

4 a. The department shall make or cause to be made a preliminary 

5 inventory of all freshwater wetland areas in this State on a county 

6 by county basis and file the inventory with the register of deeds, 

7 county clerk, and municipal clerk, which inventory shall be mapped 

8 at a scale of one inch equals 200 feet. 

9 . b. A hearing shall be held by the department after publication 

10 and due notice so that interested parties may comment on the 

11 inventory. After the hearing the department'shall issue a final 

12 inventory which shall be sent and kept by the register of deeds, 

13 county clerk and municipal clerk. Legislators shall receive an 

14 inventory of a county or regional classification for their districts 

15 including both preliminary and final inventories unless the legis­

16 lators request not to receive the materials. 

17 c. Before an inventory is made of a county, interested persons 

18 may request the department to inspect property and the depart­

19 ment shall make a written wetland determination. The determina­

20 tion shall be made within 20 days after the request. Completion of 

21 the inventory shall not delay implementation of this act. 

1 16. a. As inventories of wetland are completed, the inventories 

2 shall be used as one of the criteria by the department in issuing 

3 permits. The inventories shall be periodically updated every five 

4 years. The maps, ground surveys and description of wetlands 

5 included in the inventories shall be submitted to the respective 

6 county register of deeds and shall become a public document 

7 available to review by any member of the public. 

8 b. Aerial photographs and satellite telemetry data reproductions 

9 shall be made available to the respective county register of deeds 

10 for cost as determined by the department. 

1 17. As wetland inventories are completed as specified in section 

2 14, owners of record as identified by the current property tax roll 

3 shall be notified of the possible change in the status of their 

4 property. Notification shall be printed on the next property tax bill 

5 mailed to property owners in the county. It shall contain informa­

6 tion specifying that a wetland inventory has been completed and 

7 is on file with the register of deeds, county clerk and municipal 

8 clerk, and that property owners may be subject to regulation 

9 under this act. 
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1 18. a. This act shall not be construed to abrogate rights of 

2 authority otherwise provided by law. 

3 b. For the purposes of determining if there has been a taking of 

4 property without just compensation under New Jersey law, an 

5 owner of property who has sought and been denied a permit or has 

6 been made subject to modification or conditions in the permit under 

7 this act or the department's action or inaction pursuant to this 

8 act may file an action in a court of competent jurisdiction. 

9 c. If the court determines that an action of the department 

10 pursuant to this aet constitutes a taking of the property of a 

11 person then the court shall order the department, at the depart­

12 ment's option, to do one or more of the following: 

13 (1) Compensate the property owner for the full amount of 

14 the lost value. 

15 (2) Purchase the property in the public interest as deter­

16 mined before its value was affected by this act or the depart­

17 ment's action or inaction pursuant to this act. 

18 (3) Modify its action or inaction with respect to the prop­

19 erty so as to minimize the detrimental effect to the property's 

20 value. 

21 d. For the purposes of this section, the value of the property 

22 may not exceed that share which the area in dispute occupies in 

23 the total parcel of land, of the State equalized evaluation of the 

24 total parcel, multiplied by two, as determined by an inspection of 

25 the most recent assessment roll of the township Or city in which 

26 the parcel is located. 

1 19. There is appropriated to the department, the sum of $2 

2 million to carry out the provisions of this act. 

1 20. This aet shall not take effect until such time as the delegation 

2 of, or a general·permit to carry out, the permit jurisdiction exer­

3 cised by the United States Army Corps of Engineers pursuant to 

4 the "Federal Water Pollution Control Act" (33 U. S. C. § 1344.) 

5 has been secured by the State of New Jersey, except that sections 

6 14, 15, 18 and 19 shall take effect immediately. From the date of 

7 enactment of this act, until such delegation occurs, all freshwater 

8 wetlands jurisdictional and regulatory determinations shall be 

9 made by the United States Army Corps of Engineers. The depart­

10 ment shall take all actions necessary prior to the effective date to 

11 implement the provisions of this act on the effective date. 
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This bill, known as the "Freshwater Wetlands Preservation 

Act," establishes a comprehensive system/to protect, preserve and 

regulate the state's valuable freshwater wetlands. 

The bill is modeled after a wetlands preservation law in Michi­

gan, the only state allowed by the federal government to assume 

regulation of wetlands under the "Federal Water Pollution Con­

trol Act." The legislation is designed to regulate wetlands de­

velopment in an economically-feasible and environmentally-sound 

manner. 

The bill provides for a systematic review and management of 

freshwater wetlands by the Department of Environmental Protec­

tion, beginning with a thorough inventory and classification of 

freshwater wetlands to serve as the criteria for consideration of 

permit issuance. 

The bill establishes a permit process in the department, designed 

to meet federal standards for state assumption of regulatory 

responsibilities and to eliminate duplicative permit procedures. 

The legislation appropriates $2,000,000.00, the present annual cost 

of federal regulation of freshwater wetlands in New Jersey, to the 
,.' 
'.'\' 

department to implement the preservation act. 

The bill exempts a number of wetlands activities, including 

certain agriculture management practices, emergency activities to 

protect the public health and safety, and maintenance and recon­

struction of roads and buildings lawfully existing prior to the 

effective date of this act. 

The bill establishes an equitable mitigation program and fresh­

water wetlands classification rating system under the management 

of the commissioner of the department, to provide fair compensa­

tion for the environmental value of freshwater wetlands affected 

by the granting of a department permit. 

The bill would take effect upon delegation of the permit jurisdic­

tion of the United States Army Corps. of Engineers under section 

404 of the" Federal Water Pollution Control Act." 

NATURAL RESOURCES 

Provides for the regulation of freshwater wetlands by the State. 
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The Assembly Energy and Natural Resources Committee favorably 

reported Assembly Committee Substitute for Assembly Bill Nos. 2342 

and 2499. 

In attempting to reconcile the legitimate but often conflicting goals 

of protecting a vital natural resource and maintaining economic growth, 

the substitute bill represents a compromise between the two bills, as 

introduced, in several key areas. First, throughout the bill changes were 

made to make the bill consistent with the section 404 of the "Federal 

Water Pollution Control Act" under which the U. S. Army Corps of 

Engineers issue permits for dredge and fill activities in wetlands, com­

monly referred to as the "404 program." This was done to expedite 

,assumption of the 404 program by the State within a year of the bill's 

enactment. However,. if the assumption process takes longer than a 

year, the Department of Environmental Protection and the Governor 

would take specific actions to provide notice to the Legislature and the 

public as to when assumption would occur. 

Thus, for instance, the criteria for review of activities in and around 

freshwater wetlands is consistent with the "404 b. (1) guidelines," 

the regulations adopted by the Army Corps of Engineers. A deter­

mination must be made as to whether a practicable alternative to the 

activity exists in a nonfreshwater wetland area; whether the activity 

is in the public interest; whether the activity would cause ground or 

surface water degradation; would jeopardize threatened or endangered 

species; and, whether the activity would result in minimum feasible 

alteration of the wetland resource. In addition the bill is consistent 

with the 404 program in that it provides for the same exemptions as 

are included in the federal program; provides for a notification process 

rather than a full blown permit process for activities given like treat­

ment at the federal level ; provides for temporary emergency permits; 

and, grants enforcement powers to the department consistent with the 

powers of the federal government. 

The bill is dissimilar to the federal program in that it appHes to a 
- - . . - . . .. .", .., . .'. . 

"bioa"der ra~geo£ ,'activities in freshwafer wetlands "than' the 4D4"pro­

gram; reqiliies "tr~ii~itio~ .~rea~ 'b~t~~~n the: fr"esh~~ter' wetland"and 
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upland activities in an effort to further protect freshwater wetlands; 

establishes a wetlands classification system to rank wetland values; and 

establishes a Wetlands Mitigation Council to review and approve mitiga­

tion methods for reduction of wetland damage or replacement of wet­

land values at other locations. 

The classification system ranks wetlands according to ecological value 

for the purpose of determining the size of the transition area and 

assessing the type and care that should be taken with respect to methods 

of mitigation. Thus, wetlands of exceptional resource value receive 

larger (between 150 to 75 feet) transition areas than do those of inter­

mediate resource value (between 50 to 25 feet). Those of ordinary 

resource value would require no transition areas. The purpose of a 

transition area is to serve as: (1) Ecological transition zone from 

uplands to wetlands which is an integral portion of the wetlands eco­

system, providing temporary refuge for wetlands fauna during high 

water episodes, critical habitat for animals dependent upon but not 

resident in wetlands, and slight variations of wetland boundaries over 

time due to hydrologic or climatologic effects; and (2) Sediment and 

.storm water control zone to reduce the impacts of development upon 

wetlands and wetlands species. Proposals for development a~tivities 

~ithin these distances to the wetland would be eligible for transition 

area waivers if: no significant adverse effect would occur from the 

activity; the activity maintains the purposes of the transition area; and 

the activity is necessary to avoid an extraordinary hardship on the 

applicant or to meet a compelling public need which supersedes the 

public need to preserve the wetland. 

In addition, the bill permits a developer to submit a transition area 

averaging plan which would permit further reduction of the transition 

area if the remaining transition area serves the purposes of the transi­

tion area. The underlying assumption behind this averaging plan is 

that the purposes of the transition area can still be maintained in 

certain circumstances if the project is designed correctly, even though 

a freshwater wetland is not protected at all points by the distances 

established in the bill. 

Finally, with respect to transition areas, a density bonus is provided 

for that portion of the transition area exceeding setbacks established 

in the zoning ordinance of the municipality wherein the activity is to 

take place. The density bonus, equal to the development opportunity 

lost, wo'uld be redeemed on the balance of the property contained within 

the "application for development" under the "MunicipalLand Use 

Law" nor regulated' as a freshwater w~tland or transition area.. "be­

,v~lo:p'ment,OPpo,!tun,ity. Jos~ '.'. i,s ciefi.ned'i.n .the bill torilean the. d~velop-

.·.~ent pote~tialof a parcel o~ property 'a~ 'provided' in; ihe.muill.cip,al 

::~o~~~_.~rdinanCeexcluding ~~.~~etback~·e.s~b~i~hed ·therein. ... , 
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A taking without compensation has occurred if this development op­

portunity cannot be redeemed in the municipality wherein the activity 

is proposed. In such a case, the State would be directed to compensate 

the property owner for the full amount of the lost value or purchase 

the property in the public interest as determined before its value was 

affected by the act. 

The bill appropriates $60,000.00 to the department for the purpose 

of focusing the activities of the department so that the assumption 

process can indeed occur within the year. 
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ASSEMBLY Nos. 2342 and 2499 

STATE OF NEW JERSEY 

DATED: JUNE 25,1987 

I 

The Senate Committee Substitute for Assembly Bill Nos. 2342 and 

2499 ACS establishes a comprehensive program designed to regulate 

development activities in freshwater wetlands and in areas adjacent 

to environmentally sensitive freshwater wetlands. The intent of this 

legislation is to protect and preserve freshwater wetlands, which serve 

important water purification, flood control, water storage, and wildlife 

preservation functions. The program established by this bill would be 

implemented by the Department of Environmental Protection, and 

any person proposing to undertake a development activity in a fresh­

water wetland, or in a transition area adjacent to an environmentally 

sensitive freshwater wetland, would be required to apply for and re­

ceive a permit from the department. 

This bill is also intended to provide the State of New Jersey with 

the statutory authority necessary to assume the implementation of the 

federal wetlands protection program, which is currently implemented 

by the U. S. Army Corps of Engineers pursuant to Section 404 of the 

federal Clean Water Act. Accordingly, this bill includes provisions 

which the United States Environmental Protection Agency (EPA), 

which oversees the transfer of the federal wetlands program to the 

states, has deemed necessary for New Jersey to assume the implemen­

tation of the federal program. 

This bill establishes a freshwater wetlands regulatory program that 

is in most respects consistent with the existing federal program. In 

two key areas, however, the program established in this bill is more 

stringent than the federal program: this bill would regulate more 

development activities in the freshwater wetlands than are regulated 

under the federal program, and would also regulate development in 

transition areas adjacent to certain freshwater wetlands. 
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FRESH"VATER WETLANDS PERMITS 

This bill would require any person to apply for and obtain a permit 

from the department before commencing any of the following activities 

in a freshwater wetland: soil excavation; drainage activities; filling 

activities; pile driving; placement of obstructions; or any activity 

which would destroy plant life. An applicant for such a permit would 

be required to submit the proposed project to a number of tests. If 

the proposed project is "water-dependent" (i.e., it requires access to 

the freshwater wetland as a central element of its basic function), the 

applicant would be required to show that there is no alternative site 

for the project that would not involve a freshwater wetland. If the 

proposed project is not water-dBpendent, the applicant would be rc­

quired to rebut a presumption that there is a practicable alternative to 

the project which would not involve a freshwater wetland. To rebut 

this presumption, an applicant would be required to show that the 

project cannot be accomplished at another site not in a wetland, that 

a scaled-down project that would have a less adverse impact on the 

wetlands would not accomplish the basic purpose of the project, and 

that reasonable attempts have been made to accommodate zoning 

restrictions governing other possible sites for the project. Addition­

ally, if the project involves a freshwater wetland of exceptional re­

source value (discussed below), the applicant would be required to 

demonstrate a compelling public need for the project. Applicants 

would also be required to demonstrate that a proposed project (eithcr 

a water-dependent or nonwater-dependent project) would be in the 

public interest, would result in minimal alteration of the aquatic eco­

system, and would not jeopardize any threatened or endangered 

species, cause a violation of a water quality or discharge standard, or 

degrade surface or ground water. 

TIL 
TRANSITION AREAS/CLASSIFICATION OF WETLANDS 

This bill also would require that transition areas adjacent to fresh­

water wetlands be established, and that a permit, or transition area 

waiver, be secured from the department for undertaking certain de­

velopment activities in these areas. The transition area is an integral 

component of the wetlands ecosystem, providing a habitat for plantf> 
. . 

and animals, and a sediment an9. storm water control zone for reducing 

the impacts of development on wetlands and wetlands species. The 
. . 

following activities in a transition area would require a transition area 

waiver from the department: soil excavation; filling; erection of struc­

tures (except temporary structures of less than 150 square feet); 

paving; or destruction of plant life. A transition area waiver would 
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not be required for routine and temporary construction activities or 

for routine maintenance. The department would issue a transition 

area waiver only upon a detcrmination that the proposed activity 

would have no suustantial environmental impact on the freshwater 

wetland, or that uenial would impose substantial hardship on the 

applicant. 

The size of a transition area would be determined hy the depart­

ment on the basis of the resource value of the specific wetland. The 

bill establishe:::; thrce categorici:3 of freshwater wetlands: exceptional 

resource valuc, illtermediate resource value, and ordinary resource 

value. A freshwater wetland would be classifieu as an exceptional re­

source value wetland if it discharges into trout production streams or 

tributaries (which are the most pristine waters in the State), or is 

the present or former and documented habitat of a threatened or en­

dangered species. A trallsition area of 75-150 feet would be required 

for an exceptional resource value wetland. Wetlands of ordinary re­

source value would be isolated wetlands, man-made drainage ditches, 

swales, or detention facilities. Wetlands of intermediate resource value 

are wetlands that are neither "exceptional" nor" ordinary." A tran­

sition area of 25 toGO feet would he required for a wetland of inter­

mediate resource value. No transition area would be required for a 

wetland of ordinary resource value. This bill would also permit an 

applicant for a transition area waiver to alter the dimensions of a re­

quired transition area by receiving the approval by the department of 

a transition area averaging plan. Under a transition area averaging 

plan the required extent of the transition area for a portion of a site 

could be reduced if the transition area for another portion of the site 

was proportionally extended. An averaging plan altering the con­

figuration of a transition area would be approved if the resulting 

transition area fullfills the basic ecological function of a transition area. 

IV 
LETTERS OF INTERPRETATION 

Prior to applying to the department for a permit to conduct a de­

velopment activity in a wetland, or for a transition area waiver, a 

person may request a letter of interpretation from the department 

confirming that a site of proposed development is or is not in a fresh­

water wetland or a transition area. Tn general, the department would 

he required to issue a letter of interpretation within 30 days of a 

request, hut tbis deadline could be extended by 4;:) days if the depart­

ment requires or conducts an onsite inspection t.o delineate a wetlands 

or transition area boundary line. Any letter of interpretation issued 

hy t.he department. stating- that a site is not in a freshwater wetland 

would be subject to modi:ficat.ion or revocation by the EPA. 
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V 

MITIGATION 

This bill authorizes the department to require the creation or restora­

tionof wetlands to compensate for any wetlands destroyed as a result 

of a project in a freshwater wetland permitted hy the department. 

The department's evaluation of a mitigation project, however, would 

be conducted independently of its evaluation of the application for a 

wetlands permit and in consultation with the EPA. If the department 

requires an applicant for a wetlands permit to create or restore a wet­

land as a condition of a permit, it may also permit the applicant to 

contribute to the Wetlands Mitigation Bank (established in this bill) 

in lieu of restoring or creating a wetland. The Wetlands Mitigation 

Bank is to be administered hy a seven-member Wetlands Mitigation 

Council appointed by the Governor with the advice and consent of the 

Senate. The council would be responsible for financing freshwater 

restoration and creation projects with funds contributed to the Wet­

lands Mitigation Bank. 

VI 
EXEMPTIONS 

Three geographical areas of the State already subject to State land 

use regulation generally would be exempt from the provisions of this 

bill: the area under the jurisdiction of the Hackensack Meadowlands 

Development Commission pursuant to P. L. 1968, c. 4'04 (C. 13 :17-1 

et seq.), the area under the jurisdiction of the Pinelands Commission 

pursuant to P. L. 1979, c. 111 (C. 13 :18A-1 et seq.), and coastal wet­

lands regulated pursuant to "The Wetland's Act of 1970," P. L. 1970, 

c. 272 (C. 13 :9A-1 et seq.). This exemption is not absolute, however, 

because development activities in these areas would be required to 

meet the criteria of the federal wetlands program as implemented by 

either the U. S. Army Corps of Engineers or the department (after 

assumption of the federal program). In addition, farming, ranching, 

and forestry activities would not be subject to the provisions of this 

bill, nor would projects that have received preliminary local approvals 

prior to the effective date of this bill, projects for which a preliminary 

site plan was submitted for local approval prior to .June 8, 1987 (th8 

date of Executive Order 175 of 1987 imposing a moratorium on de­

velopment in freshwater wetlands), and projects for which a federal 

freshwater wetlands permit has been received from the U. S. Army 

Corps of Engineers prior to the effective date of this bill. 
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VII 
GENERAL AND EMERGENCY PERMITS 

This bill authorizes the Department of Environmental Protection to 

issue general permits for certain categories of activities that would 

have minimal adverse environmental impact on freshwater wetlandI';. 

A person proposing to conduct an activity covered under a general 

permit would normally be required only to give the department 30 dayR 

notice of intent to conduct the activity. The department is authorized 

to issue general permits for: activitieR that involve one acre or less 

of an isolated wetland, or ODE! acre or less of a man-made drainage 

ditch or swale; maintenance of roadR, public utilities, and stormwater 

management facilitieR; maintenance, reconstruction and moderate size 

improvements to existing dwellings; mosquito management activities; 

and State or federally funded roads permitted hy the Army Oorps of 

Engineers. The department would retain authority to review any 

activity conducted under a general permit, and require an application 

for an individual permit if warranted by the specific nature of the 

activity. 

This bill also authorizes the department to issue emergency permits 

for activities in a freshwater wetland if an unacceptable threat to life 

or a severe loss of property would otherwise result. These emergency 

permits would generally be valid for 90 days. 

VIII 

IMPLEMENTATION SCHEDULE 

The freshwater wetlands regulatory program established in this bill 

would be phased in over two years. This bill, is enacted into law, would 

take effect one year after enactment, with several important excep­

tions. The sections of the bill imposing the transition area require­

ments would not take effect until two years after enactment. Also, 

the department is directed to complete two key activities within nine 

months of enactment (i.e., three months prior to the effective date) : 

the adoption of the rules and regulations necessary to implement the 

bill, and the adoption of a list of vegetative species to be used to identify 

freshwater wetlands. Also, within six months of enactment (Le., six 

months prior to the effective date) the department is required to 

transmit to each municipality in the State copies of the appropriate 

United States Fish and Wildlife Service wetlands maps, for use by 

the municipality in identifying wetlands areas. This bill also requires 

the department to make an initial application to the EPA for assump­

tion of the federal wetlands program within one year of enactment, 

and also requires the department, during the period between the 

effective date of this bill and the assumption of the federal program, 
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to implement the State wetlands program in close coordination with 

the Army Corps of Engineers. To avoid duplicative wetlands regu­

lations within the State, this bill, on its effective date, would preempt 

any local ordinance enacted prior to the effective date, and would pro­

hibit the adoption of any local wetlands ordinance after the effective 

date. 

IX 

MISCELLANEOUS PROVISIONS 

This bill would permit any person to request an administrative hear­

ing on any decision by the Department of Environmental Protection 

to approve or deny a freshwater wetlands permit. The hearing would 

be conducted by the Office of Administrative Law, with the department 

retaining the right to affirm, reject or modify the decision of the ad­

ministrative law judge. This bill would also direct the department to 

consolidate all wetlands regulatory programs. Also, this bill permits 

any person with property affected by the wetlands program to initiate 

legal action to determine if a decision made by the department in im­

plementing the program constitutes a taking of property without just 

compensation. This bill also provides penalties for violations of the 

provisions of this bill comparable to the penalties for violations of 

the "Water Pollution Control Act," P. L. 1977, c. 74 (C. 58:lOA-1 

et seq.), and authorizes the department to enter any premises or prop­

erty to determine compliance with the provisions of this bill. Finally 

this bill appropriates $60,000.00 to the Department of Environmental 

Protection to prepare for the implementation of the bill on its effective 

date. 
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1 1\M EXTREMELY HAPPY TO BE HERE TODAY. ON MONDAY THE 
... SEMBLY I.ND THE SEN~7E, IN THE WORDS OF TWO FAMOUS AMERICAN 

ACTORS, "MADE MY DAY." HECK, THEY MADE MY EN':IRE SUMMER. 

THIS IS ONE OF THOSE SPECIAL OCC~SIONS WHEN WE CAN hCTUALLY 
REACH OUT AND TOUCH THE FUTURE. BY SIGNING THIS LEGISLATION WE 
ARE NOT ONLY PROTECTING OUR FISH, FOWL, S""AMPS AND WOODLANDS 
TODAY,' WE ARE MAJ<ING LIFE A LITTLE BETTER FOR THE UNBORN 
GENERATIONS WHO WILL CALL NEW JERSEY HOME TOMORROW. 

THAT IS WHY THIS BILL IS ONE or THE MOST IMPORTANT PItCES OF 
ENVIRONMENTAL LEGISLATION EVER ENACTED IN THIS STATE. 

THIS LEGISLATION WILL PROTECT FROM HAPHAZARD DEVELOPMENT 
300,000 .ACRES OF FRESHWATER WETLANDS, WHICH COVER ABOUT SIX 
PERCENT OF THE STATE I S LAND Mt-.SS. IT WILL HELP KEEP OUR WATER 
CLEAN, PROTECT AGAINST FLOODING, PRESERVE THE HABITAT FOR 
ENDANGERED SPECIES AND PROVIDE A SAFE HOME FOR MANY FISH AND 
BIRDS .. ­

THIS IS A RESPONSIBLE BILL, ONE THAT' ACHIEVES THE DELICATE 
BALANCE BETWEEN ECONOMIC GROWTH AND ENVIRONMENTAL PROTECTION. 
I HAVE ALWAYS BELIEVED THERE SHOULD BE ROOM IN THIS STATE FOR 
BOTH THE BULLDOZE~ A~D THE BLUE HERON. 

LET ME BRIEFLY MENTION THREE HIGHLIGHTS. 

UNDER THE Cl'RRENT 404 PROGRAM, THE ARMY CORPS OF ENGINEERS 
REGULATES ONLY FI~L!NG IN FRESHWATER WETLANDS. THE NEW PROGRAM, 
WHICH WILL BE ADMINISTERED BY THE STATE DEPARTMENT OF 
ENVIRONMENTAL PROTECTION, WILL COVER EVERY ACTIVITY IN THE 
WETLANDS, FROM MOVING SAND TO DREDGING SOIL. 

THE NEW LAW ESTABLISHES THREE CATEGORIES OF WETLANDS: 
THOSE OF EXCEPTIONAL RESOURCE VALUE, INTEFJ.1EDIATE RESOURCE 
VALUE, AND ORDINARY RESOl'RCE \'ALO~. 1 T PROTECTS THE IMPORTANT 
BUFFER ZONES SURROUNDING EACH CATEGORY OF WETLANDS -ACCORDING TO 
~HEIR DEGREE OF ENVIRONMENTAL SE~SITIVITY. 

FINALLY, THIS BILL RETAI~S LOCAL CONTROL OVER THE WETLANDS 
UNTIL THE EFFECTIVE DATE Of THE BILL A YEAR FROM NOW. 

AS YOU KNO...·.. , TH: S E: LL ....·AS TEE RESULT OF ARDUOUS 
~£GOTIATI0N J..~D CO~?RC~:SE. :-; TOOK ".:"M0S7 FOUR YE.;RS TO Wr~D 

]1'$ '-I\1-.Y THROUGH TEE ~.~.=lF:~:-:: OF TEE LEG:SLAT:VE PROCESS. I 
I\.~'\T TO THA~K A n:;.; OF ,:,r;~ :"::~:S:"A'TO~~S ~,':~CS:: ;"'::;RK ~_~.DE IT 
PCSS:B:'·E. 
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'f' "lS NO ....:~E. nU;SD or ?HE ENVl:~u~NT IN NEW 

'; ;~N !"~UR[EN 01.. " SHE 'WAS THE LONE VOICE FOR 
~ii'/TECTION BACK WHEN A GREAT NUMBER or PEOPLE THOUGHT·· 

AMPS WERE' USELESS MUCK BETTER PAVED THAN PROTECTED. THIS 
JL, I BELIEVE, BE HER MOST ENDURING LEGACY TO THE PF.OPLE 

/' JERSEY. 

I WANT TO TH;"NK SENATOR DAN DALTON. OVER THE PAST FEW 
iEKS, DAN HAS DONE AS MUCH AS ANY LEGISLATOR TO SIT DOWN WITH 

DEVELOfERS AND ENVIRONMENTALISTS AND FORGE A RESPONSIBLE BILL. 
HE WORXEO QUICKLY AND HE WORKED RESPONSIBLY. OUITE SIMPLY, THIS 
BILL WOULD NOT HAVE REACHED MY DESK WITHOUT HIS ASSISTANCE. 

I ALSO WANT TO NOTE THE CONTRIBUTION OF SENATOR JOHN LYNCH 
AND ASSEMBLYMAN JACK PENN. THEY KEPT THE WETLANDS ISSUE AT 
THE TOP OF THEIR LEGISLATIVE AGENDA THROUGH SOME VERY TRYING 
CIRCUMSTANCES. 

AND I WOULD BE REM! SS TO NOT APPLAUD THE HARD WORK OF MY 
ASSISTANT COU~SEL, JANE KELLY. THE LEGAL ISSUES SURROUNDING 
WETLANDS PROTECTION CAN BE AS MURKY AS THE SWAMPS AND BOGS 
THEMSELVES. JANE HAS BEEN ABLE TO INTERPRET THESE ISSUES. HER 
COUNSEL HAS BEEN INVALUABLE, JUST AS IT WAS ON OUR LAND1"..ARJ< 
RECYCLING LEGISLATION. 

AFTER I PUT MY PEN TO THIS LEGISLATION, I WILL ALSO SIGN AN 
EXECUTIVE ORDER RESCINDING MY EXECUTIVE ORDER OF JUNE 8, WHICH 
FROZE ALL DEVELOPMENT !N THE WETLANDS. THAT ORDER LASTED ABOUT 
AS !/ONG AS THE SPINKS-COONEY FIGHT. 1 AM VERY HAPPY ABOUT ITS 
BRIEF DURATION. "I WANT TO PUBLICLY THANK SENATE PRESIDENT JOHN 
RUSSO AND SPEAKER CHUCK HARDWICK FOR GIVING" THIS IMPORTANT 
LEGISLATION THE ~PEEDY APPROVAL IT DESERVED, SO THAT THE 
MORATORIUM CAN NOW BE LIFTED. 

WORKING HERE IN TRENTON, IT IS SOMETIMES EASY TO LOSE SIGHT 
OF THE PURPOSE OF THIS GREAT ENTERPRISE OF GOVERNMENT. 

BOGGED DO\\'N IN HORSE TRADING OR THE COMPLEX MINUTIA OF 
LEGISLATION, WE ~~Y LOSE SIGHT OF THE FACT THAT THE ACTIONS WE 
TAKE TODAY WILL HAVE IMPORT FOR OUR CHILDREN AND OUR CHILDREN'S 
ChILDREN. 

TH I S LEGI SLATION WILL HELP ENSURE TH.r..T FUTCRE GE~ fRATI ONS 
CAN ENJOY THE SAME CLEAN WATER, THE SAME" NATURAL BEAUTY THAT WAS 
PASSED ON TO US BY OUR PARENTS. 

SOLOMON SA:D IT BEST I~ ECCLESIASTES WHEN HE WROTE, 
"ONE GENERATION PASSETH ;'.WAY A!':C ANOTHER GENERATION COMETH: 
EUT THE EARTH AB!DETH fORE~r?" 

.. ' - _..
OCR GE~E~.1~G!\ w:!...: F~.~S fRC,~ 7P.:S ~r.r', .. ~.
 

TE1S LEG:S:".~T!ON ~C'ShY, K:: .~.;:: ~~:t..Y=~G
 

~~7LA~~5 ~}LL AP1)E~~ fCR~·\·~~. 

THAT :S AS AW[SG~E G:fT TC G:VE. 

\.' 
" 

\ . 
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