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ADOPTED: April 23, 1987
AN Acr conceruing product liability and puuitive damages.

BE 11 exacrED by tie Senale and General Assembly of the State
of New Jersey:

1. a. The Legislatare finds that there is an urgent need for
remedial legislation to estahlish clear rules with respeet to certain
matters relating to actions for damages for harm caused by prod-
uets, including certain prineiples under which liability is imposed
and the standards and procedur:s for the award of punitive dam-
ages. This aet is not intended to codify all issues relating to
product liahility, but ouly to deal with matters that require clari-
fication. The Legislature further finds that such sponsors’ or
committee statements that may be adopted or included in the
legislative history of this act shall be consulted in the intei‘preta-
tion and construction of this act.

b. As used in this act:

(1) “Claimant” means any person who brings a produet liability
action, and if such an action is brought through or on behalf of
an estate, the term includes the person’s decedent, or if an action
is brought through or on hehslf of a niinor, the term includes the
person’s parent or guardian.

(2) “Harm” means (a) physical damage to property, other than
to the produet itself; (b) personal physical illness. injury or death;
(e) pain and suffering, mental anguish or emotional harm; and
(d) any loss, of consortium or services or other loss deriving from
any type of harm deseribed in subparagraphs (a) through (e¢) of
this paragraph. ,

(3) “Piuduct liability action” means any claim or action hrought
hy a claimant for harm caused by a produet, irrespective of the
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theory underlying the elaim, except actions for harm caused by
breach of an express warranty.

(4) “Luviroumental tort action” means a eivil action seeking
damages for harm where the eause of the harm is exposure to
toxic chemieals or substanees, but does not mean actions involving
«lru;% or produets intended for personal eonsnmption or use.

2. A manufacturer or seller of a product shall he liable in a
product liability action ouly il the claimart proves hy a prepon-
deranee of the evidenee that the produet causing the harm was net
reasonably fit, suitable or safe for its intended purpose hecause
it: w. deviated from the design speeifications, formulae, or per-
formance standards of the manufaeturer or from otherwise identi-
cal units wanufactured to the same manufacturing specifieations
or formulae, or bh. failed to eontain adequate warnings or instrue-
tions, or c. was designed in a defective manner.

3. a. In any produet liability action against a manufacturer or
seller for harm allegedly caused by a product that was designed
in a defective manuer, the manunfacturer or seller shall unot be
liable if:

(1) At the time the produet left the eontrol of the manufaeturer,
there was not a practical and technically feasible alternative de-
sign that would have prevented the harm without suhstantially
impairing the reasonably anticipated or intended funection of
the produet; or

(2) The characteristics of the product are known to the ordinary
consumer or user, and the harm was caused by an unsafe aspeet
of the product that is an inherent characteristic of tl:e product and
that would be rccognized by the ordinary person who uses or
consumes the produet with the ordinary knowledge eommon to the
class of persons for whom the product is intended, except that this
paragraph shall not apply to industrizl machinery or other equip-
ment used in the workplace and it is not intended to apply to

dangers posed by products such as machinery or equipment that
ean fTeasibly be climinated without impairing the usefulness of the

product; -or

(3) /The harmn was caused by an m:avoidably unsafe aspect of the
prollﬁct and the product was accompanied by ar adequate warn-
ing or instruction as defined in scetion 4 of this act.

b, The provisions of paragraph (1) of subsection a. of this
section shall not apply if the court, on the hasis of clear and
eonvineing evidence, makes all of the following determinntions:

(1) The produet is egregionsly unsafe or ultra-hazardons;

(2) The ordinury user or eonsumer of the praduct eaunot

reasonably be expeeted to have kuowledge of the produet’s risks,

e
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or the product poses a risk of serious iirjury to persouns other than
the user or couswmuer; and

(3) The product has little or 1o usefulness,

¢. No provision of subscetion . of this seetion is intended to
establish any rule, or alter any existing rule, with respect to the
burden of.‘\n-oof.

4. In any produet liability action the manufacturer or seller
shall not be lable for harm caused by a failure to warn if the prod-
uct contains aun adequate warning or iustruction or. in the case
of dangers a manufacturer or seller discovers or reasonably should
discover after the produet leaves its control, if the manufacturer
or seller provides an adequate warning or instruetion. An adequate
produet warning or instruction is one that a reasonably prudent
person in the same or similur circumstances would I ve provided
with respeet to the danger aud that conmunicates adequate infor-
mation on the dangers aud safe use of the produet, taking into
account the characteristics of, and the ordinary knowledge conmon
to, the persons by whom the produet is intended to he used, or in
the case of prescription drugs, taking into account the characteris-
ties of, and the ordinary knowledge common to, the preseribing
physician. If the warning or instruetion given in eonnection with
a drug or device or food or focd additive has heen approved or
preseribed by the federal Food and Drug Administration under
the “Tederal Tood, Drug, and Cosmetie Aet,”™ 52 Stat. 1040, 21
1. 8. (L § 301 et seq. or the “Publie ealth Serviee Aet.” 58 Stat.
682, 42 U. S. C. § 201 et seq., a rebuttable preswmption shall arise
that the warning or instruetion is adequate. For purposes of this
seetion, the terms “drug”, “device”, “food”, and “food additive”
have the meanings defined in the “Federal Food, Drug, and Cos-
metic Act.” .’

5. a. Punitive damages niay be awarded to the elaimant only if
the elaimant proves, by a preponderance of the evidence, that the
harm suffered was the result of the produet manufacturer’s or
seller’s acts or omissions, and sucl acts or omissions were actuated
by actual malice or accompanied by a wanton and willful disregard
of the safety of produet users, consumers, or others who foresee-
ably might l’)e harned by the produei. For the purposes of this
seetion “acfual malice™ means an intentional wrengdoing in the
gense of an evil-minded aet, and “wanton and willful disregard”
neans a deliberate act or omission with knowledge of a high degree
of 1irohability of harm to another and reckless mdifference to the
consequeness of sueh action or omission. PPunitive damages shall
not he awarded in the absence ol an award of compensatory dam-

ages.
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b. The trier of Fact shall lirst determine whether compensatory
damages are to be awarded. Evidence relevant ouly to punitive
dautages shall not he admissible in that proceeding. After such
determination has been made, the trier of faet shall, in a separate
prnceedin& determine whether punitive damages are to be award-
ed. In detdrmining whether punitive damages are to be awarded,
the trier of faet shall consider all velevant evidence, including but
not limited to, the following:

(1) The likeliiood at the relevant time that serious harm would
arise from the tortfeasor’s conduet;

(2) The tortfeasor's awareness of reckless disregard of the
likelihood that the serious harm at issne would arise from the
tortfeasor’s conduet; .

(3) The eonduet of the tortfeasor upon Yearning that its initial
conduct would likely cauge harm; and

(4) The duration of the conduct or any concealment of it by
the tortfeasor.

c. Punitive damages shall not be awarded if a drug or device
or food or fuod additive which cansed the claimant’s harm was sub-
Jeet to premarket approval or lieensure hy the federal Food and
Drug Administration under the *Federal Food, Drug, and Cosmetic
Act,” 52 Stat. 1040, 21 U. S, C. § 301 et seq. or the “Public Health
Service Aet,”” 58 Stat. 632,42 U. 8. C. § 201 et seq. and was approved
or licensed : or is generally recognized as safe and effective pursu-
ant to conditions established by the federal Food and Drug Ad-
niinistration and applieable regulations, including packaging and
labeling regulations. However, where the product manufacturer
knowingly withheld or misrepresented information required to he
submitted under the ageney’s regulations, which information was
material and relevant to the harm in question, punitive dhmages
may be awarded. For purposes of this subsection, the terms
“hug”, “device”, “food”, and “food additive” have the neanings
defined in the “Federal Food, Drug, and Cosmetie Aect.”

d. 1f the trier of fact determines that punitive damages should
he awarded, the trier of fact shall then determine the amount of
those dzimziges. In making that determingtion, the trier of faet
shall consider all relevant evidence, including, but not limited to,
the following:

(1) All relevant evidence relating to the factors set forth in
subseetion h. of this section:

{2) The profitability of the misconduet to the tortfeasor;

(3) When the miscondurt was terntinated ; and

(43} The finaneial condition of the tortteasor.
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1 6. The provisions of this act shall not apply to any environ-
2 mental tort actiou.
1

7. Exeept as otherwise expressly provided in this act, no pro-

2 vision of this acl is infended fo establish uny rule, or alter any
3 exi"s‘ting rule, with respect to the hurden of proof in a produet
4 liahility action.

1 8. This act shall take cffeet immediately except that provisions
2 of this act that establish new rules with respect to the burden of

3 proof or the imposition of liability in produet liability actions shall

4 apply only to product liahility actions filed on or after the date of

D ecnactment.

TORT LIABILITY AND MALPRACTICE

Clarifies issues in produets liakility action.
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INTRODUCED NOVEMBPER 17, 1986
By Senator LESNIAK
Referred to Committee on Judiciary
Ax Act concerning product liability and punitive damages.

Be 17 £xaciED by the Senate and General Assembly of the Stale
of New Jersey:

1. a. A manufacturer or seller of a product shall be liable in a
produet liability action only if the elaimant proves by a pre-
ponderance of the evidenee that the produet eausing the harm (1)
deviated in a material way from the design specifications, formulae,
or performance standards of the manufacturcx:' or from otherwise
iden:tical units manufactured to the same manufacturing specifica-
tions or formulae, or (2) failed to contain adequate warnin:s or
instruetions, or (3) was designed in a defeetive manner.

b. In any product liability action against a manufacturer or
seller for harm allegedly caused by a product that was designed
in a defeetive mannuer, tlie mannfacturer or seller shall not be
liable if':

(1) At the time the product left the control of the manu-
facturer, a practical and teelnieally feasible alternative design
that would have prevented tliec harm without substantially im-
pairing the usefulness or intended funetion of the produet was
not available: or

(2) The characteristics of the product are known to the
ordinary consumer or user, and the harm was caused by an
unsafe aspect of the product that is an inlierent charaeteristic
of the nyroduet and that would be recornized by the ordinary
person who uses or consumes the product with the ordinary
knowledge common to the class of persons for whom the

produet is intended: or
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(3) The harm was caused by an unavoidably unsafe aspect
of the produet and the produet was accompanied by an adequate
wariing or iustruction as defined in subsection c. of this section
or ug provided in subsection d. of this seetion.

c¢. In any product lighility aetion the manufacturer or scller
shall not be liable f°r harm caused by a failure to warn if the
produet contains an adequate warning or instruction. An alequate
product warning or instruction is one that a reasonably prudent
person in the same or similar circumstances would have provided
with respect to the danger, taking into aceount the characteristies
of, and the ordinary knowledge common to, the persons by whom
the product is intended to be used, or in the case of preseription
drugs, taking into account the characteristics of, and the ordinary
knowledge common to, the preseribing physician. A presumption
shall arise that a warning or instruetion is adequate if it conforms
to the requirements of a federal or state statute or the eonditions
of approval of a product by a federal or state agency.

d. In a product liahility action brought against a manufacturer
or seller for harm allegedly caused by a failure to give a warning
or instruction, the manufacturer or seller shall not he liable
unless the claimant proves by the preponderance of the evidenee
that, at the time the product left the eontrol of the manufacturer,
the manufacturer or seller knew or should have known of the
danger that caused the claimant’s harm. Nothing in this subsection
shall affect the duty of 2 manufacturer or seller to warn of dangers
it discovers, or reasonahly should discover, after the product leaves
its control.

e. For the purposes of this section:

(1) “Claimant” means any person who brings a product
liability action, and if such an action is brought through or on
behalf of an estate, the term includes the claimant’s decedent,
or if an action is brought through or on behalf of a minor, the
term includes the claimant’s parent or guardian:

(2) “Harm” means (a) physical damage to property, other
than to the product itself: (b) personal physieal illness, injury
or death; (e) pain and suﬁeﬁng. mental anguish or emotional
harm; and (d) any loss of consortium or services or other loss
deriving from any type of harm deseribed in this paragraph.

(3) “Product liability action” means any claim or action
brought by a claimant for harm caused by a produet, irrespec-
tive of the theory underlying the claim, except actions for
harm caused by breach of an express warranty.
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2. a. Punitive damages may be awarded to the elaimant only if
the claimant proves, by elear and convincing evidenee, that the
harm suffered was the result of the product manufaciurer’s or
seller’s aets or omissions, and such aets or omissions were actuated
by actual maliee or accompanicd by a wanton and willful disregard
of the safety of produet uscrs, consuniers or others, who foresee-
ably might be harmed by the produet. For the purpeses of this
section “actual maliee” means an intentional wrongdoing, in the
sense of an evil-minded act, and “wanton and willful disregard”
means a deliberate act or omission with knowledge of a high degree
of probability of harm to another and reekless indifference to the
consequences of such act or omission. unitive damages may not
be awarded in the absenee of an award ol compensatory damages,

h. The trier of faet <hall first determine whether compensatory
damages are to be awarded. Fvidence relevant only to punitive
damages shall not be admissible in that proceeding. Alter sueh
determiration has heen made, the trier of fact shall, in a separate
procceding, determine whether punitive damages are to he
awarded. In determining whetbher punitive damages are to be
awarded, the trier of fact shall consider:

(1) The likelihood at the relevant time that serious harm
would arise from the tortfcasor’s conduect:

(2) The tortfeasor’s awareness of the likelihood that the
serious barm at issue would arise from the tortfeasor’s
conduet ;

(3) The conduet of the tortfeasor upon learning that its
initial conduet would likely cause harm; and

(4) The duration of the conduct or any concealment of it
by the tortfeasor.

¢. Pnnitive damages shall not e awarded where a drug or device
or food or food additive which caused the claimant’s harm was
subject to pre-market approval or licensure by the federal Food
and Drug Administration under the “Federal FFood, Drug, and
Cosmetic Act,” 52 Stat. 1040, 21 U. S. C. § 301 et seq. or the “Publie
Health Service Act,” 58 Stat. 682,42 U. S. C. § 201 et seq. and was
approved or licensed; or is generally recognized as safe and effec-
tive pursuant to conditions established by the federal Food and
Drug Administration and applicable regulations, ineluding packag-
ing and labeling regulations. llowever, where the product manu-
facturer knowingly, and with reckless indifference to the conse-
quences, withheld from or misrepresented to the agency, in con-
travention of the agency’s regulations, information material and
relevant to the harm in question, punitive damages may be awarded.
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For purposes of this subsection, the terms: ‘‘/drug,” ‘‘device,"’
“‘food,’”’ and ‘‘food additive’’ have the meanings defined in the
“Federal Food, Drug and Cosmetic Act”.

d. If the trier of fact determines that punitive damages should

<be awarded, the court shall determine the amount of those damages.

In making that determinatiow, the eourt shall consider all relevant
evidence, including, but not limited to. the following:

(1) All relevant evidence relating to the factors set forth
in subsection h, of this section;

(2) The profitahility of the misconduet to the tortfeasor:

(3) Whether the misconduct has been terminated:

(4) The financial condition of the tortfeasor:

(5) The total effect of other punishment imposed or likely
to he imposed upon the tortfeasor as a result of the mis-
conduct, including punitive damage awards to persons
similarly situated to the elaimant and the severity of eriminal
penalties to which the tortfeasor has been or may be so
subjected ; and

(6) The aggregate effect of punishment upon the ability of
the tortfeasor to pay damages for economie and non-economie
loss in pending or future claims involving persons similarly
sitnated to the claimant. v

3. The provisions of this act shall not apply to any environmental
tort action. For the purposes of this seetion, “environmental tort
action” meane a civil action seeking damages for personal injuries
or death where the cause of the damages is the discharge of
hazardous or toxic substances into the air or water of the State
or onto the lands from which it might flow into waters.
~ 4, This act shall take effect immediately.

SPNSOR'S  grATEMENT

Section 1 contains provisions dealing with aetions for damages
for harm caused by products. The section is intended to establish
clear rules with*respect to specific matters as to which the decisions
of the courts in New Jersey have created uncertainty, while pre-

. gerving the concept that manufacturers may be held strictly liable

for harm caused by products that are defective. The provisions
of section 1 are not intended to codify all issues relating to product
liability, but only to deal with matters that require clarification.
The section does not, for example, affect existing statutory and
common law rules concerning contributory negligence and com-
parative fault or other defenses not expressly addressed by this
legislation.
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Subsection a. of section 1 identifies the theories under which a
manufacturer or seller may he held liable for harm eaused by a
product. These comprise manufacturing defects, warning defeets,
and design defects. Fixcept as modified by the provisions of s.-ction
1‘} the elements of these causes of action are to be determined
according to the existing common law of the State.

Subsection h. of section 1 clarifies certain matters relating to
liability for.harm caunsed by an alleged design defeet.

Paragraph (1) of subsection b. of section 1 provides that a
manufacturer or scller is not liable if at the time the produet left
the manulaeturer’s control there was not available a practical and
feasible alternative design that would have prevented the harn
without substantially impairing the usefulness or intended funetion
of the produet. Ulnder recent decisions of the New Jersey courts,
it is clear that evidence concerning the availability of alternative
designs (sometimes referred to as the “state of the art”) is relevant
in determining whether a product is defective in design, but it is
unclear what effeet is to be given to a determination that no safer
alternative design was feasible when a produet was manufactured.
This provision makes clear that such a determination precludes
liability in & design-defect case.

In an extraordinary case, a court may conclude that the state-
of-the-art defense provided for by paragraph (1) of subsection b.
of section 1 will not he available if all of the following determina-
tions are made: (1) that a product is egregiously unsafe or ultra-
hazardous; (2) that the ordinary user or consumer of the product
cannot reasonably be expected to have knowledge of the product’s
risks, or the product poses a risk of serious injury to persons other
than the user or consumer; and (3) that the prodﬁct has little or
no utility. It is intended that such a finding would be made only
in genuinely extraordinary cases—for example, in the case of a
deadly toy marketed for use by young children, or of a product
marketed for use in dangerous criminal activities.

Paragraph (2) of subsection h. of section 1 applies to products

“#hose characteristics are known to the orcinary consumer. Tt

provides that such a produet is not defective in design if harm
results from an inherent characteristic of the product that is known
to the ordinary persen who uses or consumes it with the knowledge
comnion to the elass of persons for whom the product is intended.
This provision, whicl: adopts the rule established by comment ¢ to
section 402A of the American Law Institute’s Restatement
(Second) of Torts, recognizes that there are many common
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products, snch as foods and other eonsumer produets, whose nse
necessarily involves some risk of harni. For example, use of butter
may éonceivahly nffect cliolesterol levels in the arteries and be
linked to lieart discase, but the produet is not for this reason
“defective.” T'his “consunier expeetations” test has been recognized

"\ by the New Jersey courts. See O’'Brien v. Muskin Corp., 94 N. J.
169 (1983) : Suter v. San Angelo Foundry & Machine Company, 81
N. 150 (1979 ; Whilehead v. St. Joe Lead Co., Inc., 729 F.2d 238
(3d Cir. 1984). The rule is intended to apply to familiar eonsumer
products-of the kind identified in comment i to section 402A of the
Restatement (Second) of Torts; it is not intended to apply to other
produets, such as indusirial ehemicals or machinery encountered in
the workplace.

Paragraph (3) of subsection b. of section 1 provides that a manu-
facturer or seller is not liible for a design defect if harm results
from an unavoidably unsafe aspeet of a product and the produet
was accompanied by an adequate warniug or instruetion, as pro-
vided in subsections ¢. and d. of section 1. This provision is hased
on comment k& to section 402A of the Restatement (Second) of
Torts and is intended to be applied principally in eases involving
prescription pharmnaceuticals and vaccines. The use of such prod-
ucts ordinarily entails some risk of side effects, and it is intended
that such products shall not be found “defective” if they are
properly manufactured and are accompanied by proper warnings
or instructions.

Subsection c. of section 1 provides a defense in warning-defect
cases if an adequate warning is given. The subsection contains a
general definition of an adequate warning and a special definition
for warnings that accompany prescription drugs, as to whieh in-
formation is provided to physicians. The subsection establishes
a presumption that a warning or instruction is adequate if it con-
forms to the requirements of a federal or state statute or the eondi-
tions of approval of a product by a federal or State agency.

Subsection d. of section 1 establishes a requirement that, in a
warning-defect case, the claimant prove that at the time the product

. left the control of the manufacturer, the manufacturer or seller
’kne\v or should have known of the danger that caused the claimant’s
harni. The provision does not affect existing law as to a manu-
facturer or seller's duty to issue post-manufacturing warnings
concerning dangers that are discovered after a product leaves the
manufacturer’s control.

Subsection e. of section 1 contains definitions of the terms

“claimant,” “harm,” and “product liability aection.” These defini-




7

tions establish the scope of section 1, which is intended to apply to
all actions for harm caused by produets, except actions for harm
caused by breach of an express warranty.

Section 2 provides that punitive damages should only be awarded
where a,wrongdoer’s conduct is especially egregious. To award
punitive humuges there must be a finding of “aetual malice whiclt
is nothing more or less than intentional wrongdoing — an evil-
minded act’’ or ‘‘an act accompanied by wanton and willful disre-
gard of the rights of another”, Enright v, LuBow, 202 N. J. Super.
58 (App. Div. 1985). Punitive damages are not awarded for “mere
inadvertence, mistake, errors of judgment and the like’’. Id. There
must also he “a showing that there has heen a deliberate aet or
omission with knowldege of a high degree of probhability of harm
and reckless indifference to consequences™ in order to recover puni-
tive danages. Berg v. Reaclion Motors Div., 3T N. J. 396 (1962);
Fischer v. Johns-Manville Corp., 103 N. J. 643 (1986) ; Nappe v.
Anchelewitz, Bary, Ansell £ Bonello, 97 N. J. 37 (1984).

Subsection a. of section 2 requires proof of the above factors by
clear and convincing evidence before punitive damages may be
awarded in a product liability case. 1t also provides that punitive
damages may not be awarded in the absence of an award of com-
pensatory damages.

Subsection h. of section 2 provides that the trier of the fact, in a
separate proceeding from that dealing with compensatory damages,
shall detemine whether punitive damages are to be awarded after
considering the four factors set forth in subsection 2.b. The trier
of fact may consider additional factors since the four are not in-
tended to be exclusive.

Subsection c. of section 2 provides that drugs, devices, food, and
food additives whieh have received pre-market approval or are
licensed by the Federal Food and Drug Administration (“FDA”)
shall not be subject to punitive damages claims except where the
manufacturers knowingly withheld or misrepresented material in-
formation to the FDA in reckless disregard of the consequences of
such conduet.

Subsettion d. of section 2 provides that the court shall determine
the amount of punitive damage once the trier of fact determines

- that punitive damnages should he awarded. In determining this
amonnt the court sball consider the six non-exclusive factors set
forth in this subsection.

Section 3 states that the provisions of this legislation do not
apply to environmental tort actions. The section includes a defini-
tion of the term “environmental tort action” that is inténded to
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encompass actions mvolving pollution of the ambient air and of

streams and other bodics of water, “dumping” of toxie wastes, and

similur activities ordinarily regarded as environmental tors.

TORT LIABILITY AND MALPRACTICE
Clarifies issues of proof in certain produets liability aetions and
provides for punitive damages in certain cases.

——————————————




SENATE JUDICIARY COMMITTEE
STATEMENT TO
SENATE COMMITTER SUBSTITUTE FOR

. SENATE, No. 2805
STATE OF NEW JERSEY

DATED: MARCII 23, 1987

Subsection a. of scetion 1 sets forth a declaration of lezislative
purpose. The act is intended as a remedial measure to clarify certain
matters pertaining to the rules governing aetions for harm caused hy
products and to establish statutory standards and procedures for the
imposition of punitive damages.

Subseetion b. of seetion 1 contains definitions of the terms ““claim-
ant,”” ‘““harm,’”” and ‘‘produet liahility aetion’’ and *‘‘environmental
tort aetion.” These definitions establish the scope of the act, which is
intended to apply to all actions for harm eaused by pfoducts, except
actions for harm caused by breach of an express warranty.

Sections 2 through 4 contain provisions dealing with actions for
damages for harm caused by products. These seefions are infended to
establish clear rules with respeet to specific matiers as to which the
decisions of the courts in New Jersey have ereated ancertainty. while
reserving the coueept that manufacturers may be held: strictly liable
for harm caused by produets that are defective. The provisions of
sections 2 through 4 are not intended to codify all issues relating to
product liability, but only to deal with matters that require clarification.
These sections do not, for example, affect existing statutory and com-
mon law rules concerning contributory negligence and comparative
fault or other matters not expressly addressed by this legislation. In
particular, sections 2 through 4 are not intended to affect the holding
in Suter v. San Angelo Foundry & Machine Company, 81 N. J. 150
(1979), with respect to the application of the principle of comparative
fault in cases involving workplace injuries.

Section 2 identifies the theories under which a manufacturer or seller
may b(; held liable for harm caused by a product. These comprise
manufacturing defects, warning defects. and design defects. Except
as modified by the provisions of sections 3 and 4. the elements of these

causes of action are to be determined aceording to the existing common
law of the State. ,
Section 3 clarifies certain matters relating to liability for harm

caused by an alleged design defect. Paragraph (1) of subsection a.
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of section 3 provides that a manufacturer or seller is not liable if at
the tiime the produet left the manufacturer’s control there was not
available a practical and feasible alternative design that would have
prevented the harm without substantially impairing the uselnlness or
intended function of the product. Under reecent deeisions of the New
Jersey courts, it is clear that evidenee eoneerning the availubility of
altex"\ative designs (sometimes referred to as the “‘state of the art’’)
is relevant in determining whether a product is defective in design, hut
it is unclear what effect is to be given to a determination that no safer

alternative design was feasible when a product was manufactured.

This provision makes clear that such a determination precludes liability

in a design-defect case not falling within the exception provided for
in subsection h. of section 3.

Paragraph (2) of subsection a. of section 3 applies to products
whose characteristies are known to the ordinary consumer. It provides
that such a produet is not defeetive in design if harm results from an
inherent characteristic of the product that is known to the ordinary
person who uses or consumes it with the knowledge conunon to the
class of persons for whom the product is intended. This provision,
which adopts the rule established by eomment i to section 402A of the
American Law Institute’s Restatement (Second) of Torts, recognizes
that there are many common products, such as foods and other con-
sumer products, whose use necessarily involves some risk of harm.
For example, use of butter may conceivably affect cholesterol levels in
the arteries and be linked to heart disease, but the product is not for
this reason ‘‘defective.’’ This ‘‘consumer expectations’’ test has been
recognized by the New Jersey courts. See O'Brien v. Muskin Corp.,
04 N. J. 169 (1983). Suter v. San Angelo Foundry & Machine Com-
pany, 81 N. J. 150 (1979), Whitehead v. St. Joe Lead Co., Inc., 729
. 2d 238 (3d Cir. 1984). This rule is intended to apply to familiar
consumer produets of the kind identified in comment ¢ to section 402A
of the Restatement (Second) of Torts. It is not intended to apply to
other produets, such as machinery or other equipment encountered in
the workplace. Similarly, it is not intended to apply to dangers posed
by produets such as machinery or equipment that can feasibly be
elimipated without impairing the usefulness of the produets, hecause
such dangers are not ‘‘inherent.”’

Paragraph (3) of subsection a. of section 3 provides that & manu-
facturer or seller is not liable for a design defect if harm results from
an unavoidably unsafe aspect of a product and the product was accom-
panied by an adequate warning or instruetion, as provided in section
4 of the act. This provision is based on comment k& to section 402A of
the Restatement (Second) of Torts and is intended to be applied
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principally in ecases involving preseription pharmaceuticals and
vaceines. The use of such produets ordinarily entails some risk of side
effects, and it is intended that sueh produets shall not Le found
‘“‘defective’’ if they are properly manufaetured and are accompanied by
‘proper warnings or instruetions.

W Subsection b, of section 3 establishes a limited exception to the pro-
v\lsionu of paragraph (1) of subsection a. coneerning complianee with
the state of the art. In an extraordinary case, a court may conclude
that the stale-of-the-art provision does not apply if the court makes
all of the following determinations: (1) that a produect is egregiously
unsafe or ultrahazardous; (2) that the ordinary user or consumer of
the product cannot reasonably be expected to have knowledge of the
product’s risks, or the product poses a risk of serious injury to
persons other than the user or consumer; and (3) that the product has
little or no usefulness. It is intended that such a finding would be made
only in genuinely extraordinary cases—for example, in the case of a
deadly toy marketed for use by young children, or of a product
marketed for use in dangerous criminal activities:

Section 4 provides that a manufacturer or seller is not liable in a
warning-defect case if an adequate warning is given when the product
has left the control of the manufacturer or seller or, in the case of
dangers discovered after the product has left control, if an adequate
warning is then given by the manufacturer or seller. The subsection
contains a general definition of an adequate warning and a special
definition for warnings that accompany preseription drugs, since, in
the case of prescription drugs, the warning is owed to the physician.
The subsection establishes a presumption that a warning or instruction
is adequate on drug or food produects if the warning has been approved
or preseribed by the Food and Drug Administration.

Section 5 provides that punitive damages should only be awarded
where a wrongdoer’s conduct is especially egregious. To award puni-
tive damages there must be a finding of ‘‘actual malice which is nothing
more or less than intentional wrongdoing—an evil-minded aet’’ or
‘“‘an act accompanied by wanton and willful disregard of the rights
of another.”” Enright v. LuBow, 202 N. J. Super. 58 (App. Div. 1985).
Punitive damages are not awarded for ‘‘mere inadvertance, mistake,
errors of judgment and the like.”” Id There must also be ‘‘a showing
that there has been a deliberate act or omission with knowledge of a
high degree of probability of harm and reckless indifference to con-
sequences’’ in order to recover punitive damages. Berg v. Reaction
Motors Div., 37 N. J. 396 (1962) ; Fiscler v. Johns-Manville Corp., 103
N. J. 643 (1986): Nappe v. dnchelewitz, Barr, Ansell & Bonello, 97
N. J. 37 (1984).



1

‘Subsection a. of section 5 requires proof of the above factors by a
preponderance of the evidence bhefore punitive damages may be
awarded in a product liability casc. It also provides that punitive
damages may not be awarded in the absenee of an award of com-
pensatory damages.

Subsection b. of section 5 provides that the trier of fact, in a separate
proceeding from that dealing with compensatory damages, shall deter-
mine whether punitive damages are to be awarded after counsidering
the four factors set forth in this subsection. The trier of fact may con-
sider additional factors since the four are not intended to be exclusive,

Subsection c. of section 5 provides that drugs, devices, food and
food additives whielt have received pre-market approval or are licensed
by the Federal Food and Drug Administration (**FDA’’) shall not he
subjeet to punitive damage claims except where the manufacturers
knowingly withheld or misrepresented material information required
to be submitted to the FDA.

Subsection d. of section 5§ provides that once the trier of fact deter-
mines that punitive damages should be awarded, it shall then deternine

. the amount of punitive damages. In determining this amount the court

shall consider the four non-exclusive factors set forth in this sub-
section,

Section 6 states that the provisions of this legislation do unot apply
o environmental tort actions.

Section 7 states that, except as otherwise expressly provided. the
act is not intended to establish any rule or alter any existing rule, with
respect to the burden of proof in a product liability; action.

Section 8 provides that the bill will take effect immediately but that
the provisions of the act which establish new rules with respect to the
burden of proof or the imposition of liability in produet liability
actions shall apply only to actions filed on or after the effective date.




ASSEMBLY INSURANCE COMMITTEE

STATEMENT TO
SENATE COMMITTEE SUBSTITUTE FOR

| SENATE, No. 2805
'STATE OF NEW JERSEY

DATED: JUNE 22, 1987

Subsection a. of section 1 of the bill sets forth a declaration of
legislative purpose. The act is intended as a remedial measure to
clarify certain matters pertaining to the rules governing actions for
harm caused by products and to establish statutory standards and
procedures for the imposition of punitive damages.

Subsection b. of section 1 contains definitions of the terms “claim-
ant,” “harm,” and ‘‘product liability action.”’ These definitions
establish the scope of the act, which is intended to apply to all actions
for harm caused by produets, except actions for harm caused by breach
of an express warranty. l

Subsection b. also contains a definition of the term *‘environmental
tort action.”’ Under the provisions of section 6, such actions are
excluded from this act. It is intended that the act will not apply to
actions for damages for harm resulting from environmental or occupa-
tional exposure to toxic chemicals or substances. The aect is, however,
intended to apply to all other actions involving product-related harm,
including harm caused by chemicals or substances that are contained in
drugs or products intended for personal consumption or use—that is,
traditional eonsumer products such as foods, beverages, cosmetics,
household appliances, and other articles intended for personal con-
sumption or use.

Sections 2-4 contain provisions dealing with actions for damages
for harm caused by produets. These sections are intended to establish
.gléear rules with respect to specific matters as to which the decisions
of the courts in New Jersey have created uncertainty, while preserving
the concept that manufacturers may be held strictly liable for harm
caused by produets that are defective. The provisions of section 2-4
are not intended to codify all issues relating to product liability, but
only to deal with matters that require clarification. These sections do
not, far example, affect existing statutory and eommon law rales con-
carning contributory negligence and comparative fault or other matters
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not expressly addressed by this legislation. In particular, sections 2-4
are not intended to affect the holding in Suter v. San Angelo Foundry
& Machine Company, 81 N. J. 150 (1979), with respect to the applica-
tion of the principle of cumparative fault in eases involving workplace
injuries.

§ection 2 identifies the theories under which a manufacturer or seller
may be held liable for harm caused by a product. These eomprise
manufacturing defects, warning defects, and design defects. Except
as modified by the provisions of sections 3 and 4, the elements of these
causes of action are to be determined according to the existing common
law of the State,

Section 3 clarifies certain matt.... relating to liability for harm
caused by an alleged design defect. Paragraph (1) of subsection a. of
section 3 provides that a manufacturer or seller is not liable if at the
time the product left the manufacturer’s control there was not avail-
able a practical and feasible alternative design that would have pre-
vented the harm without substantially impairing the usefulness or
intended function of the product. Under recent decisions of the New
Jersey courts, it is clear that evidence concerning the availability of
alternative designs (sometimes referred to as the ‘“state of the art')
is relevant in determining whether a product is defective in design,
but it is unclear what effect is to be given to a determination that no
safer alternative design was feasible when a product was manufac-
tured. This provision makes clear that such & determination precludes
liability in a design-defect case not falling within the exception pro-
vided for in subsection 3. b.

Paragraph (2) of subsection a. of sectibn_ 3 applies to produects
whose characteristics are known to the ordinary consunier, It provides
that such a produect is not defective in design if harm results from an
inherent characteristic of the product that is known to the ordinary

* person who uses or consumes it with the knowledge common to the
class of persons for whom the produet is intended. This provision,
which adopts the rule established by comment i to the American Law
Institute’s Restatement, Second, Torts § 402, recognizes that there are
many common products, such as foods and other consumer produets,
whose use necessarily involves some risk of harm. For example, use
of butter may conceivably affect cholesterol levels in the arteries and
be linked to heart disease, but the product is not for this reason ‘“de-
fective.”” This ‘‘consumer expectations’’ test bas been recognized by
the New Jersey courts. See O’Brien v. Muskin Corp., 94 N. J. 169
(1983) ; Suter v. San Angelo Foundry & Machine Company, 81 N. J.
150 (1979) ; Ocpeda v. Cumberland Engineering Co., Inc., 76 N. J. 152
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(1978) ; Whitehead v. St. Joe Lead Co., Inc., 729 F. 2nd 238 (34 Cir.
1984). This rule is intended to apply to familiar consumer products of
the kind identified in comment i to Restatement, Second, Torts § 4024.
It is not intended to apply to other produets, such machinery encoun-
texed in the workplace. Similarly, it is not intended to apply to dangers
pos‘ed by products such as machinery or equipment that can feasibly
be eliminated without impairing the usefulness of the products, be-
cause such dangers are not “‘inherent.”’

Paragraph (3) of subsection a. of section 3 provides that a manu-
facturer or seller is not liable for a design defect if harm results from
an unavoidably unsafe aspect of a product and the product was accom-
panied by an adequate warning or instruetion, as provided in section 4
of the act. This provision is based on comment k to Restatement, Sec-
ond, Torts § 4024 and is intended to be applied prineipally in cases
involving prescription pharmaceuticals and vaccines. The use of such
products ordinarily entails some risk of side effects, and it is intended
that such produects shall not he found ‘‘defective’’ if they are properly
manufactured and are accompanied by proper warnings or instructions,

Subsection b. of section 3 establishes a limited exception to the pro-
visions of paragraph (1) of subsection a. concerning compliance with
the state of the art. In an extraordinary case, a court may conclude
that the state-of-the-art provision does not apply if the court makes
all of the following determinations: (1) that a product is egregiously
unsafe or ultrahazardous; (2) that the ordinary user or consumer of
the product cannot reasonably be expected to have knowledge of the
product’s risks, or the produet poses a risk ot serious injury to persons
other than the user or consumer; and (3) that the product has little
or no usefulness, It is intended that such a finding would be made only
in genuinely extraordinary cases—for example, in the case of a deadly
toy marked for use by young children, or of a product marketed for
use in dangerous criminal activities.

Section 4 provides that a manufacturer or seller is not liable in a
warning-defec{ case if an adequate warning is given. The section con-
tains & general definition of an adequate warning and a special definition
for warnings that accompany prescription drugs, since, in the case of
prescription drugs, the warning is owed to the physician. The section
establishes a rebuttable presumption that a warning or imstruction
given in connection with a drug, device, food, or food additive is ade-
quate if the warning has been approved or prescribed by the federal
Food and Drug Administration (‘‘FDA’’) under applicable federal
statutes.
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Section § provides that punitive damages should only be awarded
where a wrongdocr’s conduet is especinlly egregious. To award punitive
damages there must be a finding of ‘‘actual malice which is nothing

Cmore or less than infentional wrong-doing—an evil-minded act’’ or
. “an act aecompunied by wanton nnd willful disregard of the rights
Yof another.”” Enright v. Lubow, 202 N. J. Super. 58 (App. Div, 1983).
Punitive damages are not awarded for ‘‘mere inadvertence, mistake,
errors of judgment and the like.”’ Id. There must also be ‘“‘a showing
that there has heen a deliberate act or omission with knowledge of a
high degree of probability of harm and reckless indifference to conse-
quences’’ in order to recover punitive damages. Berg v. Reaction
Motors Div., 37 N. J. 396 (1962) ; Fischer v. Johns-Manville C'orp., 103
N. J. 643 (1986) ; Nappe v. Anschelewitz, Barr, Ansell & Bouello, 97
N. J. 37 (1984).

Subscction a. of section 5 requires proof of the alwve factors by a
preponderance of the evidence hefore punitive damages may be
awarded in a produet liahility case. Tt also provides that punitive dan-
ages may not be awarded in the absence of an award of compeusatory
damages. '

Subsection k. of section 5 provides that the trier of fact, in a separate
proceeding from that dealing with compensatory damages, shall deter-
mine whether punitive damages are to be awarded after considering
the four factors set forth in subsection b. of section 5. The trier of fact
may consider additional factors since the four are not intended to he
exclusive.

Subsection c. of section 5 provides that drugs, devices, food and food
additives which have received premarket approval or are icensed or
regulated hy the ““FDA’’ shall not be subject to punitive damage
claims cxcept where the manufacturers knowingly withheld or mis-
represented material information required to be submitted to the FDA.

Subsection d. of section 5 provides that the trier of fact shall deter-
mine the amount of punitive damages once the trier of fact determines
that punitive damages should be awarded. Tn determining this amount

t)_xe trier of fact shall cousider the four non-exclusive factors set forth
in this subsection.

Section 6 states that the provisions of this bill do not apply to
environtiental tort actions. The term ‘‘environmental tort action” is
defined in paragraph (4) of subsection b, of section 1.

Section 7 states that, except as otherwise expressly provided, the
aet is not intended to establish any rule, or alter any existing rule, with
respect to the burden of proof in a produet liability action.
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Section 8 provides that the act shall take effect immediately, except
that provisions of the act that establish new rules with respect to the
burdein‘of proof or the imposition of liability in produet liability actions
shall apply only to actions filed on or after the date of enaetment. This
provision is appropriate heeause ecrtain provisions of the act simply
codify the existing common law of the State, which should continue fo
apply in pending cases as well as new cases. For example, zcetion 2
states that the burden is on the claimant in a product liability aetion
to prove by a preponderauce of the evidence that the product is de-
fective. This is the rule under the existing common law. Similarly, the
New Jersey courts have adopted certain provisions of the commentary
to the American Law Iustitute’s Restatement, Second, Torts (e. q.,
comments i and k to section 402A) that are codified in this act. The
New Jersey Supreme Court has also established standards for the
award of punitive damages and factors to e considered in determining
whether to award sueh damages, whieh are codified in seetion H of the
bill. Certain other provisions of the act, however, establish new rules
for product liability actions. For example, section 4 establishes a re-
buttable presumption that warnings or instructions for certain products
are adequate if they are approved or prescribed by the federal Food
and Drug Administration, and subsection c. of section 5 establishes a
defense against punitive damages for certain products- that are regu-
lated by the FDA. It is intended that such new rules apply to cases
filed on or after the date of enactment.
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Governor Thomas H. Kean today signed legislation to codify and clarity the
State's products liability case law and more clearly define a defective or
improperly designed product.

The legislation, §-2805, was sponsored by Senator Raymond Lesniak,
D-Union.

This bill is an effort to place into the State's laws standards for the
courts to use in legal actions seeking damages for injuries suffered as a result
of using a product claimed to be defective. °

New Jersey currently has no such legislation and courts have developed
and used a body of case law built up over the years in declining liability cases.

"This legislation responds to the well documented need for the
establishment of clear rules regarding legal actions seeking damages for harm
caused by products," Kean said. "It does not totally supplant existing case law
because I am convinced that legislation of such a comprehensive nature should
come from the United States Congress and be made applicable equally to all
states."

"Rather this bill is designed to bring some sense of order and clarity to
products liability cases within New Jersey," he added. "It brings a sense of
fairness to the system as well, with protections for both manufacturers, and

consumers."

- more -
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The bill adoptshmany of the standards of recent case law concerning the
assessment of punitive damages against a product manufacturer. It requires
proof that the manufacturer engaged in malicious conduct showing a willful
disregard for the safety of consumers in the manufacture of the product.

The legislation establishes split proceedings in products liability cases,
one to deal with compensatory damages and one to deal with punitive damages.

The bill contains a provision that a manufacturer cannot be held liable for
a design defect if the product is designed in the safest possible manner and is
not ultra-hazardous.

It also creates a defense for manufacturers against a charge of inadequate
warning, provided the manufacturer furnishes proof that the warning was
required or approved by the Food and Drug Administration (FDA) and that all

standards set by the FDA were met.
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