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SENATE, No. 1307

STATE OF NEW JERSEY

PRE-FILED FOR INTRODUCTION IN THE 1986 SESSION

By Senator HIRKALA

Ax Act concerning transiers to minors, revigsing parts of the

statutory law and enacting Chapter 38A of Title 46 of the
Revised Statutes.

1 Be 1T ENACTED by the Senate and General Assembly of the State

of New Jersey:
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CuaarTER 38A
Transfers to Minors
Short title.
Definitions.

Secope of chapter.

Jurisdiction over custodian.

Choice of law.

Revocable nomination of custodian based upon happen-
ing of future event.

When custodianship becomes effective under revocable
nomination of custodian.

Transfer by gift or exercise of power of appointment.

Transfer authorized by will or trust.

Transfer under will or trust; transfer to be made
to nominated custodian.

Transfer under will or trust; custodian not nominated
or dead, ete.

Other transfers by personal representative or trustee.

Transfers by a guardian.

EXPLANATION—Matter enclosed in bold-faced brackets [thus] in the above bill

is not enacted and is intended to be omitted in the law.

Matter printed in italics t/ius is new matter.
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Conditions under which certain transfers may be made
by a personal representative, trustee or guardian.

Transfer by obligor.

Transfer by obligor; custodian nominated.

Transfer by obligor; custodian not nominated or dead,
ete.

Receipt for custodial property.

Manner of ereating custodial property and effecting
transfer; designation of initial custodian.

Form of instrument to make certain transfers.

Control of custodial property.

Single eustodianship.

Validity of transfer.

Transfer deemed irrevocable and vested in minor sub-
ject to rights, powers, duties and authority of
custodian.

Transfer incorporates all provisions of chapter.

Care of custodial property.

Duty of care owed by custodian.

Investment or payment of premiums on life insurance
or endowment policies by custodian.

Custodial property to be kept separate and distinct.

Records to be kept by custodian.

Powers of custodian.

Use of custodial property by custodian for benefit of
minor.

Application to court for use of custodial property
for benefit of minor.

Use of custodial property for benefit of minor not to
affect obligation to support minor.

Custodian’s expenses.

Custodian’s compensation.

Custodian’s bond.

Ixemption of third person from liability.

Liability to third persons generally.

Liability of custodian to third persons.

Liability of minor to third persons.

Custodian deeclining to serve; designation of successor
custodian.

Designation of successor custodian by custodian.

Resignation of custodian; notice; delivery of custodial

property.
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46:38A-45 Designation successor custodian when custodian is
ineligible, dies or becomes incapacitated.

46:38A-46 Delivery of custodial property to successor custodian.

46:38A-47 Removal of custodian ; bond.

46:38A-48 Accounting by and determination of liability of
custodian.

46:38A—49 Accounting by predecessor custodian.

46:38A-50 Accounting required or permitted by the court.

46:38A-51 Accounting and order for delivery of custodial prop-
erty upon removal of custodian.

46:38A-52 Termination of custodianship.

46:38A-53 Applicability of chapter.

46:38A-54 Validation of certain transfers.

46:38A-55 Construction.

46:38A-56 Reservation of power.

46:38A-57 Laws repealed.

46:38A-1 Short title.

This chapter shall be known and may be cited as the “New
Jersey Uniform Transfers to Minors Act.”

Source: New.

46:38-2. Definitions.

As used in this chapter:

a. “Adult” means an individual who has attained the age of 21
years;

b. “Broker” means a person lawfully engaged in the business
of effecting transactions in securities or commodities for the per-
son’s own account or for the account of others;

c. “Court” means the Superior Court;

d. “Custodial property” means any interest in property trans-
lerred to a custodian under this chapter and the income from and
proceeds of that interest in property;

e. “Custodian” means a person so designated under R. S.
46:38A-19 or a sucecessor or substitute custodian designated under
R. S. 46:38A-42 through R. S. 46:38A-45;

f. “Financial institution” means a bank, trust company, savings
institution, savings and loan association or eredit union, chartered
and supervised under State or federal law;

g. “Guardian” of a minor means a guardian of his estate or
person;

h. “Legal representative” means an individual’s personal rep-
resentative or guardian;

1. “Member of the minor’s family” means the minor’s parent,
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stepparent, spouse, grandparent, brother, sister, uncle, or aunt,
whether of the whole or half blood or by adoption;

J. “Minor” means an individual who has not attained the age
of 21 years;

k. “Person” means an individual, corporation, organization, or
other legal entity;

L. “Personal representative” means an executor, administrator,
successor personal representative of a decedent’s estate or a per-
son legally authorized to perform substantially the same functions
but excludes a special administrator;

m. “State” includes any state of the United States, the District
of Columbia, the Commonwealth of Puerto Rico, and any territory
or possession subject to the legislative authority of the United
States;

n. “Transfer” means a transaction that creates custodial prop-
erty under R. S. 46:38A-19;

o. “Transferor” means a person who makes a transfer under
this chapter;

p- “Trust company” means a financial institution, ecorporation,
or other legal entity, authorized to exercise general trust powers.
Source: New.

46:38A-3 Scope of chapter.

This chapter applies to a transfer referred to in this chapter in
a designation under R. S. 46:383A-19 by which the transfer is made
if at the time of the transfer, the transferor, the minor, the cus-
todian is a resident of this State or the custodial property is lo-
cated in this State. The custodianship so created remains subject
to this chapter despite a subsequent change in residence of a trans-
feror, the minor, the custodian or the removal of custodial property
from this State.

Source: New.

46:38A-4 Jurisdiction over custodian.

A person designated as custodian under this chapter is subject to
personal jurisdiction in this State with respect to any matter re-
lating to the custodianship.

Source: New.

46:38A-5 Choice of law.

A transfer that purports to be made and which is valid under
the Uniform Transfers to Minors Act, the Uniform Gifts to Minors
Act, or a substantially similar aet, of another state is governed
by the law of the designated state and may De executed and is

enforceable in this State if at the time of the transfer, the trans-

B
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feror, the minor, or the custodiali s a resident of the designated
state or the custodial property is located in the designated state.
Source: New.

46:38A-6 Revocable nomination of custodian based upon hap-
pening of future event.

A person having the right to designate the recipient of property
transferable upon the oceurrence of a future event may revocably
nominate a custodian to receive the property for a minor bene-
ficiary upon the occurrence oi the event by naming the custodian
followed in substance by the words: “as custodian for = = . .
............. (name of minor) under the New Jersey Uniform
Transfers to Minors Act.” The nomination may name one or more
persons as substitule custodians to whom the property shall be
transferred, in the order named, if the first nominated custodian
dies before the transfer or is uuable, declines, or is ineligible to
serve. The nomination may be made in a will, a trust, a deed, an
instrument exercising a power of appointment, or in a writing
designating a beuneficiary of contractual rights which is registered
with or delivered to the payor, issuer, or other obligor of the con-
tractual rights. A custodian nominated under this section shall
be a person to whom a transfer of property of that kind may be
made under R. S. 46:38A-19.

Source: New.

46:38A-7 When custodianship becomes effective under revoca-
ble nomination of custodian.

The nomination of a custodian under R. S. 46:38A~6 does not
create custodial property until the nonminating instrument becomes
irrevocable or a transfer to the nominated custodian is completed
under R. S. 46:38A-19. Unless the nomination of a custodian has
been revoked, upon the occurrence of the future event the cus-
todianship becomes effective and the custodian shall enforce a
transfer of the custodial property pursuant to R. S. 46:38A-19.
Source: New.

46:38A-8 Transfer by gift or exercise of power of appointment.

A person may, pursuant to R. S. 46:38A-19, make a transfer by
irrevocable gift to, or the irrevocable exercise of a power of ap-
pointment in favor of, a custodian for the benefit of a minor.
Source: New.

46:38A-9 Transfer authorized by will or trust.

A personal representative or trustee may, pursuant to R. S.
46:38A-19, make an irrevocable transfer to a custodian for the
benefit of a minor as authorized in the governing will or trust.

Source: New.
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46:38A-10 Transfer under will or trust; transfer to be made
to noniinated custodian.

11 the testator or the settlor of a trust has nominated a custodian
under R. 8. 46:38A~6 to reccive the custodial property, the transfer
shall be made to that person.

Source: New.

46:38A-11 Transfer under will or trust; custodian not nomi-
nated or dead, ete.

If the testator or the settlor under a trust has not nominated a
custodian under R. S. 46:38A-6, or all persons so nominated as
custodian die before the transfer or are unable, decline, or are in-
eligible to serve, the personal representative or the trustee, as the
case may be, shall designate the custodian from among those eligi-
ble to serve as custodian for property of that kind under R. S.
46:38A-19.

Source: New.

46:38A-12 Other transfers by personal representative or trus-
tee.

Subject to R. S. 46:38A-14, a personal representative or a trustee
may, pursuant to R. S. 46:38A-19, make an irrevocable transfer
to another adult or trust company as custodian for the benefit of
a minor, in the absence of a will or under a will or a trust that does
not contain an authorization to do so.

Source: New.

46:38A-13 Transfers by a guardian.

Subject to R. S. 46:38A-14, a guardian of a minor may, pursuant
to R. S. 46:38A-19, make an irrevocable transfer to another adult
or trust company as custodian for the henefit of the minor.
Source: New.

46:38A-14 Conditions under which certain transfers may be
made by a personal representative, trustee or guardian.

A transfer may be made under R. S. 46:38A-12 or R. S. 46:38A-13
only if:

a. The personal representative, trustee or guardian counsiders
the transfer to be in the best interest of the minor;

b. The transfer is not prohibited by or inconsistent with provi-
sions of the applicable will, trust agreement, other governing in-
strument or law; and

c. The transfer is authorized by the court if it exceeds $10,000.00
in value.

Source: New.
46:38A-15 Transfer by obligor.
Subject to R. S. 46:38A-16 and R. S. 46:38A-17, a person not

B e T
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subject to R. S. 46:38A-9 through R. S. 46:38A-11, or R. S.
46:38A-12 through R. S. 46:38A-14, who holds property of or owes
a liquidated debt to a minor not having a guardian may make an
irrevocable transfer to a custodian for the benefit of the minor
pursuant to R. S. 46:38A-19.

Source: New.

46:38A-16 Transfer by obligor; custodian nominated.

If a person having the right to do so under R. S. 46:38A-6 has
nominated a custodian under that section to receive custodial prop-
erty under R. S. 46:38A-15, the transfer shall be made to that
person.

Source: New.

46:38A-17 Transfer by obligor; custodian not nominated or
dead, ete.

If a custodian has not been nominated under R. S. 46:38A--6, or
all persons so nominated as custodian to receive custodial property
under R. S. 46:38A-15 die before the transfer or are unable, decline,
or are ineligible to serve, a transfer under R. 8. 46:38A-15 may be
made to an adult member of the minor’s family or to a trust com-
pany unless the property exceeds $10,000.00 in value.

Source: New.

46:38A-18 Receipt for custodial property.

A written acknowledgment of delivery by a custodian constitutes
a sufficient receipt and discharge for custodial property transferred
to the custodian pursuant to this chapter.

Source: New.

46:38A-19 Manner of creating custodial property and effecting
transfer; designation of initial custodian.

Custodial property is created and a transfer is made whenever:

a. An uncertificated security or a certificated security in regis-
tered form is either:

(1) Registered in the name of the transferor, an adult other than
the transferor, or a trust company, followed in substance by the
words: “as custodian for . o (name of minor)
under the New Jersey Uniform Transfers to Minors Aet,” or

(2) Delivered if in certificated form, or any document necessary
for the transfer of an uncertificated security is delivered, together
with any necessary endorsement to an adult other than the trans-
feror or to a trust company as custodian, accompanied by an instru-
ment in substantially the form set forth in R. S. 46:38A-20;

b. Money is paid or delivered to a broker or financial institution
for eredit to an account in the name of the transferor, an adult

other than the transferor, or a trust company, followed in substance

e e S TSRS
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by the words: “as custodian for . - - (name of minor)
under the New Jersey Uniform Transfers to Minors Aect”;

c. The ownership of a life or endowment insurance policy or
annuity contract is either:

(1) Registered with the issuer in the name of the transferor, an
adult other than the transferor, or a trust company, followed in
substance by the words: “as custodian for .. .. = .. . . . .. (name
of minor) under the New Jersey Uniform Transfers to Minors
Act,” or

(2) Assigned in a writing delivered to an adult other than the
transferor or to a trust company whose name in the assignment is
followed in substance by the words: “as custodian for
................ (name of minor) under the New Jersey Uniform
Transfers to Minors Act”:

d. An irrevocable exercise of a power of appointment or an ir-
revocable present right to future payment under a eontract is the
subject of a written notification delivered to the payor, issuer, or
other obligor that the right is transferred to the transferor, an
adult other than the transferor, or a trust company, whose name
in the notification is followed in substance by the words: as cus-
todian for ... . . . . (name of minor) under the
New Jersey Uniform Transfers to Minors Act”;

e. An interest in real property is recorded in the name of the
transferor, an adult other than the transferor, or a trust company,
followed in substance by the words: “as custodian for ... .
.............. (name of minor) under the New Jersey Uniform
Transfers to Minors Act”;

f. A certificate of title issued by a department or agency of a
state or of the United States which evidences title to tangible per-
sonal property is either:

(1) TIssued in the name of the transferor, an adult other than
the transferor, or a trust company, followed in substance by the
words: ‘“as custodian for . (name of minor)
under the New Jersey Uniform Transfers to Minors Aect,” or

(2) Delivered to an adult other than the transferor or to a trust
company, endorsed to that persoun followed in substance by the
words: “as custodian for . ........ (name of minor)
under the New Jersey Uniform Transfers to Minors Act”; or

g. An interest in anv property not deseribed in subsections a.
through f. of this section is transferred to an adult other than the
transferor or to a trust cowwpany by a written instrument in sub-
stantially the form set forth in R. %. 46:38A-20.

Source: New.
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46 :38A-20 Form of instrument to make certain transfers.

An instrument in the following form satisfies the requirements
of paragraph (2) of subsecction a. and subsection g. of R. S.
46:38A-19:

“Travsrer Unper THE NEw JERsEY UNIFORM
TransFERs TO MiNORS AcT
A (name of transferor or name and
representative capacity if a fiduciary) hereby transfer to .. ... ..
(name of custodian), as custodian for

........................ (name of minor) under the New Jersey
Uniform Transfers to Minors Act, the following: (insert a deserip-
tion of the custodial property sufficient to identify it).

Dated: ... ... ... .. ... ... ...

(Signature)
(name of custodian) acknowledges re-

ceipt of the property described above as custodian for the minor
named above under the New Jersey Uniform Transfers o Minors
Act.

(Signature of Custodian”
Source: New.

46:38A-21 Control of custodial property.

A transferor shall place the custodian in control of the custodial
property as soon as practical.

Source: New.

46:38A-22 Single custodianship.

A transfer may be made only for one minor, and only one person
may be the custodian. All custodial property held under this chap-
ter by the same custodian for the benefit of the same minor consti-
tutes a single custodianship.

Source: New.

46:38A-23 Validity of transfer.

The validity of a transfer made in a manner prescribed in this
chapter is not affected by:

a. Failure of the transferor to comply with R. S. 46:38A-22
concerning possession and control;

b. Designation of an ineligible custodian, except designation of
the transferor in the case of property for which the transferor is
ineligible to serve as custodian under R. S. 46:38A-19; or

e. Death or incapacity of a person nominated under R. S.
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46:38A-6 and R. S. 46:38A—7 or designated under R. S. 46:38A-19

as custodian or the disclaimer of the office by that person.
Source: New.

46:38A-24 Transfer deemed irrevocable and vested in minor
subject to rights, powers, duties and authority of custodian.

A transfer made pursuant to R. S. 46:38A-19 is irrevocable, and
the custodial property is tudefeasibly vested in the minor, but the
custodian has all the rights, powers, duties, and authority provided
in this chapter, and neither the minor nor the minor’s legal
representative has any right, power, duty, or authority with respect
to the custodial property except as provided in this chapter.
Source: New.

46:38A-25 Transfer incorporates all provisions of chapter.

By making a transfer, the transferor incorporates in the disposi-
tion all the provisions of this chapter and grants to the custodian,
and to any third person dealing with a person designated as
custodian, the respective powers, rights, and immunities provided
in this chapter.

Source: New.

46:38A-26 Care of custodial property.

A custodian shall:

a. Take control of custodial property;

b. Register or record title to custodial property if appropriate;
and

c. Collect, hold, manage, invest, and reinvest custodial property.
Source: New.

46:38A-27 Duty of care owed by custodian.

In dealing with custodial property, a custodian shall observe
the standard of care that would be observed by a prudent person
dealing with property of another and is not limited by any other
statute restricting investments by fiduciaries. If a custodian has
a special skill or expertise or is named custodian on the basis of
representations of a special skill or expertise, the custodian shall
use that skill or expertise. A custodian may, in the custodian’s
diseretion and without liability to the minor or the minor’s estate,
retain any custodial property received from a transferor.
Source: New.

46:38A-28 Investment or payment of premiums on life insur-
ance or endowment policies by custodian.

A custodian may invest in or pay premiums on life insurance
or endowment policies on the life of the minor only if the minor
or the minor’s estate is the sole beneficiary, or the life of another

person in whom the minor has an insurable interest only to the
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extent that the minor, the minor's estate, or the custodian in the
capacity of custodian, is the irrevocable beneficiary.
Source: New.
46:38A-29 Custodial property to be kept separate and distinet.
A custodian shall, at all times, keep custodial property separate
and distinet from all other property in a manner sufficient to
identify it clearly as custodial property of the minor. Custodial
property consisting of an undivided interest is so identified if the
minor’s interest is held as a tenant in common and is fixed. Custo-
dial property subject to recordation is so identified if it is recorded,
and custodial property subject to registration is so identified if it is
either registered, or held in an account designated, in the name

of the custodian, followed in substance by the words: “as a custo-

dian for (name of minor) under the New
Jersey Uniform Transfers to Minors Act.”
Source: New.

46:38A-30 Records to be kept by custodian.

A custodian shall keep records of all transactions with respect
to custodial property, including information mnecessary for the
preparation of the minor’s tax returns, and shall make them
availlable for inspection at reasonable intervals by a parent or
legal representative of the minor or by the minor if the minor has
attained the age of 14 years.

Source: New.

46:38A-31 Powers of custodian.

A custodian, acting in a custodial capacity, has all the rights,
powers, and authority over custodial property that unmarried
adult owners have over their own property, but a custodian may
exercise those rights, powers, and authority in that capacity only,
and this section does not relieve a custodian from liability for
breach of R. S. 46 :38A-26 through R. S. 46 :3SA-30.

A custodian may, in his diseretion, terminate the custodian-
ship at any time after the minor has attained the age of 18 years,
but the power shall not be exercised by the custodian prior to a
termination age fixed by the transferor as provided in subsection
a.of R. S. 46:38A-52.

Source: New.

46:38A-32 TUse of custodial property by custodian for benefit
minor.

A custodian may deliver or pay to the minor or expend for the
minor’s benefit so much of the custodial property as the custodian
considers advisable for the use and benefit of the minor, without

court order and without regard to the duty or ability of the
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custodian personally or of any other person to support the minor,
or any other income or property of the minor which may be appli-
cable or available for that purpose.

Source: New.

46:38A-33 Application to court for use of custodial property
for benefit of minor.

On application of an interested person or the minor if the minor
has attained the age of 14 years, the court may order the custodian
to deliver or pay to the minor or expend for the minor’s benefit
so much of the custodial property as the court considers advisable
for the use and benefit of the minor.

Source: New.

4G:38A-34 Use of custodial property for benefit of minor not
to affect obligation to support minor.

A delivery, payment, or expenditure under R. S. 46:38A-32 or
R. S. 46:38A-33 is in addition to, not in substitution for, and does
not affect any obligation of a person to support the minor.
Source: New.

46:38A-35 Custodian’s expenses.

A custodian is entitled to reimbursement from custodial property
for reasonable expenses incurred in the performance of the cus-
todian’s duties.

Source: New.

46:38A-36 Custodian’s compensation.

Except for one who is a transferor under R. S. 46:38A-8, a
custodian has a noncumulative election during each calendar vear
to charge reasonable compensation for services performed during
that year.

Source: New.

46:38A-37 Custodian’s bond.

Iixcept as provided in R. S. 46:38A-47, a custodian need not
give a bond.

Source: New.

46:38A-38 KExemption of third person from liability.

A third person in good faith and without court order may act on
the instructions of or otherwise deal with anv person purporting
to make a transfer or purporting to act in the capacity of a
custodian and, in the absence of knowledge, is not responsible for
determining:

a. The validity of the purported custodian’s designation;

b. The propricty of, or the authority under tlis chapter for, any
act of the purported custodian;

¢. The validity or propriety under this chapter of any instrument
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or instructions executed or given either by the person purporting
to make a transfer or by the purported custodian; or

d. The propriety of the application of any property of the minor
delivered to the purported custodian.

Source: New.

46:38A-39 Liability to third persons generally.

A claim based on a contract entered into by a custodian acting in
a custodial capacity, an obligation arising froin the ownership or
control of custodial property, or a tert committed during the
custodianship, may be asserted against the custodial property by
proceeding against the custodian in the custodial capacity, whether
or not the custodian or the minor is personally liable therefor.
Source: New.

46:38A-40 Liability of custodian to third persons.

A custodian is not personally liable:

a. On a contract properly entered into in the custodial capacity
unless the custodian fails to reveal that capacity and to identify
the custodianship in the contract; or

b. For an obligation arising from control of custodial property
or for a tort committed during the ecustodianship unless the
custodian is personally at fault.

Source: New.

46:38A-41 Liability of minor to third persons.

A minor is not personally liable for an obligation arising from
ownership of custodial property or for a tort committed during the
custodianship unless the minor is personally at fault.

Source: New.

46:38A-42 Custodian declining to serve, designation of successor
custodian.

A person nominated under R. S. 46:38A-6 ov designated under
R. S. 46:38A-19 as custodian may decline to serve by delivering an
instrument in writing to the person who made the nomination or to
the transferor or the transferor’s legal representative. If the
event giving rise to a transfer has not occurred and a substitute
custodian able, willing, and eligible to serve was not nominated
under R. S. 46:38A-6, the person who made the nomination may
nomiinate a substitute custodian under R. 8. 46:38A-6; otherwise
the transferor or the transferor’s legal representative shall desig-
nate a substitute csutodian at the time of the transfer, in either
case from among the persons eligible to scrve as castodian for that
kind of property under R. S. 46:38A-1%. The custodian so desig-
nated has the rights of a successor custodiaiL

Source: New.
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46:38A—43 Designation of successor custodian by custodian.

A custodian may, at any time, designate a trust company or an
adult other than a transferor under R. S. 46:38A-8 as successor
custodian by executing and dating an instrument of designation
before a subscribing witness other than the successor. If the
instrument of designation does not contain or is not accompanied
by resignation of the custodian, the designation of the successor
does not take effect until the custodian resigns, dies, becomes
incapacitated, or is removed.

Source: New.

46 :38A-44 Resignation of custodian; notice; delivery of custo-
dial property.

A custodian may resign at any time by delivering written notice
to the minor if the minor has attained the age of 14 years and to
the successor custodian and by delivering the custodial property
to the successor custodian.

Source: New.

46 :38A-45 Designation successor custodian when custodian is
ineligible, dies or becomes incapacitated.

If a custodian is ineligible, dies or becomes incapacitated without
having effectively designated a successor custodian and the minor
has attained the age of 14 years, the minor may, in the manner
prescribed in R. S. 46:38A-44, designate an adult member of the
minor’s family, the gunardian of the minor’s estate or a trust
company as snccessor custodian. If the minor has not attained the
age of 14 years or if the minor has attained the age of 14 years and
fails to act within 60 days after the ineligibility, death, or incapacity,
the guardian of the minor’s estate shall become the successor
custodian. If there is no guardian of the minor’s estate or the
guardian declines to act, the transferor, the legal representative of
the transferor or of the custodian, an adult member of the minor’s
family, or any other interested person mav apply to the court to
designate a successor custodian.

Source: New.

46:38A—46 Delivery of custodial property to successor custodian.

A custodian who declines to serve under R. S. 46:38A-42 or re-
signs under R. S. 46:38A-44, or the legal representative of a de-
ceased or incapacitated custodian, as soon as practicable, shall
deliver the custodial property and records into the possession and
control of the successor custodian. The successor custodian may
apply to the court to enforce the obligation to deliver custodial
property and records and becomes responsible for each item as
received.

Source: New.
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46:38A-47 Removal of custodian ; bond.

A transferor, the legal representative of a transferor, an adult
member of the minor’s family, a guardian of the estate or person
of the minor, or the minor if the minor has attained the age of 14
years may apply to the court to remove the custodian for cause
and to designate a successor custodian other than a transferor
under R. S. 46:38A-8 or to require the custodian to give appro-
priate bond.

Source: New.

46:38A-48 Accounting by and determination of liability of
custodian.

A minor who has attained the age of 14 years, the guardian of
the estate or person of the minor or legal representative of the
minor, an adult member of the minor’s family, a transferor, or a
transferor’s legal representative may apply to the court for:

a. An accounting by the custodian or the custodian’s legal repre-
sentative; or

b. A determination of responsibility, as between the custodial
property and the custodian personally, for claims against the
custodial property unless the responsibility has been adjudicated
in an action under R. S. 46:38A-39 through R. S. 46:38A-41 to
which the minor or the minor’s legal representative was a party.
Source: New,

46:38A4-49 Accounting by predecessor custodian.

A successor custodian may apply to the court for an accounting
by the predecessor custodian.

Source: New.

46:38A-50 Accounting required or permitted by the court.

The court, in a proceeding under this chapter or in any other
proceeding, may require or permit the custodian or the custodian’s
legal representative to account.

Source: New.

46:38A-51 Accounting and order for delivery of custodial prop-
erty upon removal of custodian.

If a custodian is removed under R. S. 46:38A-47, the court shall
require an accounting and order delivery of the custodial property
and records to the successor custodian and the execution of all
instruments required for transfer of the custodial property.
Source: New.

46:38A-52. Termination of custodianship.

The custodian shall, in an appropriate manner, transfer the

custodial property to the minor or to the minor’s estate upon the

earlier of :



Ot

O W -3 o

10
11
12
13

B W DN = O

© W 9 S

16

a. The minor's attainment of 21 vears of age with respect to
custodial property transferred under R. S. 46:38A-8 or R. S.
46:38A-9, unless the transferor, at the time the transfer is made,
has expressly directed or tlie governing will or trust expressly
directs that the custodianship may be terminated at an earlier
stated age after the minor attains the age of 18 years;

b. The minor’s attainment of majority under the laws of this
State other than this chapter with respect to custodial property
transferred under R. S. 46:38A-12 or R. S. 46:38A-13; or

¢. The minor’s death.

Source: New.

46:38A-53 Appplicahility of chapter.

This chapter applies to a transfer within the scope of R. S.
4G:38A-3, R. S. 46:38A—4 and R. S. 46:38A-5 made after its effec-
tive date if :

“New

a. The transfer purports to have been made under the
Jersey Uniform Gifts to Minors Act,” P. L. 1963, ¢. 177 (C. 46:38-13
et seq.);or

b. The instrument by which the transfer purports to have been
made uses in substance the designation “as custodian under the
Uniform Gifts to Minors Act” or “as custodian under the Uniform
Transfers to Minors Act” of any other state, and the application of
this chapter is necessary to validate the transfer.

Source: New.

46:38A-54 Validation of certain transfers.

Any transfer of custodial property as now defined in this chapter
made before the effective date of this chapter is validated notwith-
standing that there was no specific authority in the “New Jersey
Uniform Gifts to Minors Act,” P. L. 1963, ¢. 177 (C. 46:38-13
et seq.) for the coverage of custodial property of that kind or for
a transfer from that source at the time the transfer was made.
Source: New.

46:38A-55 Construetion.

This chapter shall be applied and construed to effectuate its
general purpose to make uniform the law with respeect to the sub-
ject of this chapter among states enacting it.

Source: New.

46:38A-b6 Reservation of power.

The Legislature reserves the power to amend, supplement or
repeal this chapter.

Source: New.
46:38A-57 Laws repealed.
The following are repealed effective July 1, 2007: P. L. 1963,
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c. 177, ss. 1 through 18 inclusive, 20 through 24 inclusive, 26 through
29 inclusive (C. 46:38-13 to C. 46:38-30 inclusive, C. 46:38-32
to C. 46:38-36 inclusive, C. 46:38-38 to 46:38-41 inclusive); P. L.
1981, c. 377, ss. 6, 7 and 12 (C. 46:38-19.1, C. 46:38-20.1 and C.
46:38-24.1).

2. Section 2 of P. L. 1972, ¢. 81 (C. 9:17B-2) is amended to read
as follows:

2. The Legislature by this act does not intend to:

a. Effect the release from confinement or transfer from one
institution to another of a person attaining age 18 rather than 21
years;

b. Affect the right of a court to exercise its diseretion in not
sentencing a person between 18 and 21 years of age to a State
prison;

c. Alter the right of persons under 20 years of age to be eligible
for enrollment in public schools;

d. Alter the provisions of the uniform [law] laws relative to
gifts or transfers to minors;

e. Alter the provisions of N. J. 8. 2A:14-21 with respect to the
time within which a person under 21 years of age on January 1,
1973 may cominence an action or make an entry under a cause or
right accrued prior to said date.

f. Alter the provision of services pursuant to the laws relating
to dependent and neglected children, allocated to chapter 4C of
Title 30 of the Revised Statutes (C. 30:4C-1 to 30:4C—44), to per-
sons between 18 and 21 years of age who seek to avail themselves
of such services and who are enrolled in a school or training pro-
gram below college level or who require a course of treatment for
emotionally, cognitively or physically disabled persons.

3. Section 3 of P. L. 1972, ¢. 81 (C. 9:17B-3) is amended to read
as follows:

3. Iixcept with respect to the provisions of N. J. S. 2A:14-21,
with respect to the provision of services pursuant to the laws re-
lating to dependent and neglected children, allocated to chapter 4C
of Title 30 of the Revised Statutes (C. 30:4C-1 to 30:4C-44), to
persons between 18 and 21 years of age who seek to avail them-
selves of such services and who are enrolled in a school or training
program below college level or who require a course of treatment
for emotionally, cognitively or physically disabled persons, with
respect to the right of a court to take any action it deems appro-
priate and in the interest of a person under 21 years of age, or to
require a change in action heretofore taken by a court with respeet
to a person under 21 years of age, or with respect to the provisions
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of the “New Jersey Uniform Gifts to Minors Act” (P. L. 1963,
¢. 177, C. 46:38-13 et seq.), or the “New Jersey Uniform Transfers
to Minors Act,” R. S. 46:384-1 et seq., every person 18 or more
years of age shall in all other matters and for all other purposes
be deemed to be an adult and, notwithstanding any other provision
of law to the contrary, shall have the same legal capacity to act and
the same powers and obligations as a person 21 or more years of
age. Except as herein otherwise provided, every act or action of
any such person shall be as valid, binding and enforceable by or
against such person as if, at the time such act or action was per-
formed or undertaken, such person was 21 or more years of age
and no act or action by any such person performed or undertaken
on or after the effective date of this act shall be subject to dis-
affirmance because of minority.

4. This act shall take effect on the first day of the sixth calendar

month following its enactment.

PROPERTY
Amends and revises sections of the “N. J. Uniform Transfers
to Minors Aect.”
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£ xf the “New Jerser Uniforn. Gifts 1o ¥inors Act™ (P. L. 1963.
6 . 177, C. 46:38-13 et seq.), o7 the “New Jersey Uniform Transfers
1T to Mwmors Act” R. 5. 46:364-1 ¢! seq., every person 15 or more
18 years of age shall in all other matters and for all other purposes
19 be deemed to be an adult and. notwithstanding any other provision
20 of Jaw to the contrary, shall have the same legal capacity to act and
21 the same powers and obligations as a person 21 or more years of
22 age. Except as herein otherwise provided, every act or action of
23 any such person shall be as valid. binding and enforceable by or
24 against such person as if, at the time such act or action was per-
25 formed or undertaken, such person was 21 or more vears of age
26 and no act or action by any such person performed or undertaken
27 on or after the effective date of this set shall be subjeet to dis-
28 affirmance because of minority.

i | 4. This met shall take effect on the first day of the sixth calendar
2 month following its enactment.

Cponsor Y STATEMENT S 1307 Q 9 8(9)

' This bill has been drafted by the Division of Legal Services in
furtherance of its duty to receive and consider suggestions and
recommendations from the American Law Institute, the National
Conference of Commissioners on Uniform State Laws, and other
Jearned bodies and from judges, public officials, bar associations,
members af the bar and from the publie generally, for the improve-
ment of the general and permanent statute law of the State, and
to bring the law of this State and the administration thereof into
harmony with modern conceptions and conditions.

At its annual meeting held in Boca Raton, Florida, July 22-29,
1983, the National Conference of Commissioners on Uniform State
Laws approved and recommended for enactment in all the States,
the “Iniform Transfers to Minors Act.”
adopted by the National Conference of Commissioners on Uniform

The original version of & “Uniform Gifts to Minors Act” was
State Laws in 1956 and followed & Model Act which was-enacted
by New Jersey in 1955 by P. L. 1955, ¢. 139 (C. 46:38-1 et seq.).
The Madel Act authorized gifts of securities. The 1956 Uniform
Act broadened the Model Act to cover gifts of moneys and securities
but made few other changes. The 1956 Uniform Act was enacted
in New Jersey in 1963 by P. L. 1963, ¢. 177 (C. 46:38-13 et seq.).

In 1965 and 1966 the National Conference of Commissioners on
Uniform State Laws revised the ofiginal Uniform Gifts to Minors
Act to expand the types of financial institutions which eould serve

as depositories of custodial funds, facilitated the designation of
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uccessor custodians and added life insurance policies and annuity
coutracts to the types of property that could be made the subjeet
of a gift.

In 1981 the New Jersey Uniform Gifts to Minors Act was ex-
tensively amended and supplemented by P. L. 1981, ¢. 377. This act
expanded the kinds of property which could be made the subject
of a custodial gift in accordance with the 1965 and 1966 revisions
of the original Uniform Act and also included endowment policies,
tangible personal property and interests in a partnership or a
limited partnership as types of property that could be made the
subject of a gift.

The National Conference has indicated that a great deal of non-
uniformity has arisen among the states because not all states
adopted the 1966 revision, some states still retain versions of the
1956 act and some states have expended the types of property that
may be made the subject of a gift beyond the 1966 revision.

The “Uniform Transfer to Minors Act” follows the expansive
approach taken by many of the states and allows any kind of prop-
erty, real or personal, tangible or intangible to be made the subject
of a transfer to a custodian for the benefit of a minor. The act
will also permit transfers from estates, trusts and guardianships
whether or not specifically authorized in the governing instrument,
but those transfers can only be made subject to certain conditions.

Because of expansion of the types of property which may be
transferred to a custodian, this act generally limits the claims of
third parties to recourse against the custodial property with the
minor insulated against personal liability unless he is personally
at fault. A custodian is also insulated against personal liability
unless he is personally at fault or fails to disclose his custodial
capacity in entering into contracts.

This bill also amends sections 2 and 3 of P. L. 1972, ¢. 81 (C.
9:17B-2 and C. 9:17B-3) to include the provisions of the *“New
Jersey Uniform Transfers to Minors Aet” within the exceptions

to the age at which a person is deemed to become an adult.



SENATE JUDICIARY COMMITTEE
STATEMENT TO

SENATE, No. 1307

STATE OF NEW JERSEY

DATED: MARCH 6, 1986

The Senate Judiciary Committee reports favorably Senate Bill
No. 1307.

Senate Bill No. 1307, the “Uniform Transfers to Minors Aect’ was
developed by the National Conference of Commissioners on Uniform
State Laws and recommended for adoption by National Conference
in 1985. To date 17 states and the District of Columbia have enacted
the Uniform Act.

By way of legislative history, the original version of a “Uniform
Gifts to Minors Act’’ was adopted by the National Conference in 1956
and followed a model act which was enacted in New Jersey in 1935.
The original model act authorized gifts of securities. The 1956 version
broadened the model act to cover gifts of moneys and securities but
made few other changes. The 1956 uniform act was enacted in New
Jersey in 1963.

In 1965 and 1966 the National Conference revised the original Uni-
form Gifts to Minors Act to expand the types of financial institutions
which could serve as depositories of custodial funds, facilitated the
designation of successor custodians and added life insurance policies
and annuity contracts to the types of property that could be made the
subject of a gift.

In 1981 the New Jersey Uniform Gifts to Minors Act was extensively
amended and supplemented by P. L. 1981, c. 377. This act expanded
the kinds of property which could he made the suhject of a custodial
gift in accordance witk the 1965 and 1966 revisions of the original
Uniform Act and also included endowment policies, tangible personal
property and interests in & partnership or a limited partpership as
types of property that could be made the subject of a gift.

The National Conference has indicated that a great deal of non-
vniformity has arisen among the states because not all states adopted
the 1966 revision, some states still re‘gain versions of the 1956 act and
some states have extended the types of property that may be made the

subject of a gift bevond the 1966 revision.
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The **Uniform Transfer 1o Minors Act’" follows the expansive ap-
proack taker Ly many of the states and allows any kind of property.
real or persoual. tangible or intangible to be made the subject of a
transfer to a custodian for the benefit of a minor. The act will also
permit transfers from esiates, trusts and guardianships whether or not
specifically authorized in the governing instrument, but those transfers
can only he made subjeet to certalu conditions.

Because of expansion of the types of property whiclk: may be trans-
ferred to a custodian, this act generally limits the claims of third
parties to recourse against the custodial property with the minor in-
sulated against personal lialility unless he is personally at fault. A
custodian is also insulated against personal liahility unless he is per-
sonally at fault or fails to disclose his custodial capacity in entering
into contracts.

This bhill also amends sections 2 and 3 of P. L. 1972, ¢. 81 (C. 9:17B-2
and C. 9:17B-3) to include the provisions of the ‘“New Jersey Uniform
Transfers to Minors Act’’ within the exceptions to the age at which a
person is deemed to become an adult.

The bill takes effect the first day of the sixth month following
enactment.




ASSEMBLY JUDICIARY COMMITTEE
STATEMENT TO

SENATE, No. 1307
STATE OF NEW JERSEY

DATED: OCTOBER 9, 1986

The Assembly Judiciary Committee reports favorably Senate Bill
No. 1307.

This bill the “Uniform Transfers to Minors Act”, was developed by
the National Conference of Commissions on Uniform State Laws and
recommended for adoption by National Conference in 1983. To date,
17 states and the Distriet of Columbia have enacted this Uniform Aect.

From 1965 and 1966 the National Conference revised the original
Uniform Gifts to Minors Act to expand the types of financial institu-
tions which could serve as depositories of custodial funds, to facilitate
the designation of successor custodians and add life insurance policies
and annuity contracts to the types of property that could be made the
subject of a gift.

In 1981 the New Jersey Uniform Gifts to Minors Act was exten-
sively amended and supplemented by P. L. 1981, c. 377. This act
expanded the kinds of property which could be the subject of a cus-
todial gift in accordance with the 1963 and 1966 revisions of the original
Uniform Act and also included endowment policies, tangible personal
property and interests in partnership or a limited partnership as
types of property that could be made the subject of a gift.

The National Conference indicated that a great deal of nonuni-
formity has risen among the states because not all states have adopted
the 1966 revisions, some states will still retain versions of the 1956
act and some states have expanded the types of property that may be
made the subject of a gift beyond the 1966 revisions.

The “Uniform Transfers to Minors Act” follows the expansive ap-
proach taken by many of the states and allows any kind of property,
real or personal, tangible or intangible to be made the subject of a
transfer to a custodian for the benefit of a minor. The act will also
permit transfers from estates, trusts and guardianships whether or
not specifically authorized in the governing instrument, but those trans-

fers can only be made subject to certain conditions.
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Because of expansion of the types of property which may be trans-
ferred to a custodian, this act generally limits the claims of third par-
ties to recourse against the custodial property and insulates the minor
against personal liability unless he is personally at fault. A custodian
is also insulated against personal liability unless he is peronally at
fault or fails to disclose his custodial capacity when entering into con-
tracts.

The bill also amends sections 2 and 3 of P. L. 1972, ¢. 81 (C. 9:17B-2
and 9:17B-3) to include the provisions of the “New Jersey Uniform
Transfers to Minors Aect” within the exceptions to the age at which a
person is deemed to become an adult.

The bill takes effect the first day of the sixth month following enact-
ment and repeals the provisions of the “New Jersey Uniform Gifts to
Minors Act,” effective July 1, 2007.




UNIFORM TRANSFERS TO MINORS ACT

Material in thiz supplement relating to the Uniform Qifts to Minors
Act, ax originally adopted in 1956 and as revized in 1966, iz act out,
supra, thizx aupplement. The tert of thoeae actx is el out in the main
rolunie,

Historical Note

The Uniform Transfers to Minors Act states the Uniform Gifts to Minors Act.

was approved hy the National Confer- The complete text of the act, the prefa-
ence of Commissioners on Uniform tory note and comments are set forth In
State L.aws In 1983, It revises and re- this supplement.

PREFATORY NOTE

This Act revises anrd restates the Uniform Gifts to Minors Act (UGMA), one
of the Couference’'s moxt successful products, some version of which har been en-
acted in every American juriadiction.

The original verrion of UGMA was adopted by the Conference in 1958 and
closely followed a model “Act concerning Gifta of Securities to Minors” which
was aponrored hy the New York Stock Exchange and the Agsociation of Stock
ijclmnge Firme and which had been adopted in 14 states. The 1950 version of
UGMA broadened the model sct to cover gifts of money as well as recurities but
made few other changes.

.In 1945 and 1966 the Conference revised UGMA to expand the types of finan-
cial institutions which could serve as depositories of custodlal funds, to facilitate
thg designstion of successor custodians, and to add life insurance policies and an-
nuity contracts to the types of property (cash and securities) that could be made
the subject of a gift under the Act.

qu all states pdopted the 1968 revisions; some 11 jurisdictions retained thelr
versions of the 1936 Act. More importantly, however, many states since 1968
have substantially revised their versions of UGMA to expand the kinds of proper-
ty that may be made the subject of a gift under the Act, and a few states permit
t.rangfers to curtodians from other sources, such as trusts and estates, as well as
lifetime gi}'tn. As a result, a grent deal of non-uniformity lias arisen among the
Btates. Uniformity in this area is importsnt, for the Conference has cited
UGMA ar ap example of an act designed to avoid tonflicts of law when the laws
of more than ope state may apply to a transaction or a series of transactions,

This Act follows the expansive approach taken by several states and allows apy
kind of property, real or personal, tangible or intanglble, to be made the subject
o'( a transfer to a custodirn for the bevefit of & minor (SECTION 1(6)). 1n ad-
dition. it permite such transfers not only by lifetime outright gifts (SECTION
A3, but' also from trusts, estates and guardianships, whether or not mpecifically
nu.lhorlzed. in the governing instrument (SECTIONS 5 sand 6), and from other
third partien Indebted to a minor who does not have a conservator, such as par-
tieg against whom 8 minor has a tort claim or judgment, and depository institu-
tiong holding deposits or insurance companies issuing policies pavable on desath to
8 mioor (SECTION 7). For this resson, and to distinguish the enactmeni of
this statute from the 1956 and 1966 versions of UGMA, the title of the Act has
:J:::‘ chauged to refer to “Transfera” rather tlian to “Gilts,” a much parrower

A» so expanded, the Act might be considered a statutory form of trust or
ﬁ\lj‘nrdm'nn]np that continues until the minor reaches 21. Note, however, that vo-

e a frust, a custodianship im not a separate legsl entity or taxpasyer. Under
S].:?CTIOI\ 11(b) of this Act, the custodial property is indefeasibly vesrted in the
minor, not the custodian, and thus any income received is attrihutable to and re-
portable by the minor, whether or not actually distributed to the minor,

'Ijhe expansion of the Act to permit transfers of any kind of property to a cus-
todian creates a significant problem of potential persenal liahility for the minor
or the custodian arising from the ownership of property such ams real estate, au-
tomob"en,' general partnevship Interests, and business proprietorshipe. This
problem did not exist under UGMA under which custodial properfy was limited to
bank deposits. securitien and insnrance. In respepse, SECTION 17 of this Act
generally Bmita the claims of third parties to recourse against the custodial prop-

196

Sec. Sec.
1. Definitions, 15. Custodian’s Expensea, Compensa-
2. Scope and Jurisdiction, tion and Bond.
3. Nomination of Custodian. 16. Exemption of Third Person from
4, ‘Tranafer by Gilt or Exercise of Liability.
_ Power of Appointment. 17. Liablitty to Third Persons.
6. Transfer Authorized by Wil or 18 Renunclation., Resignation, Death.
Trust, or Removal of Custodian: Desig-
6. Other Transfer by Fiduciary. nation of Successor Custodlian.
7. Transfer by Obligor. 19. Accounting by and Determination
8. Receipt for Custodial Properly. of Liabiiity of Custodian,
9. Manner of Creating Custodial Prop-  20. Terminalion of Cusiodianship,
erty and Effecting Transfer; 21. Apv“ﬂ\b“ﬂé’.
Designation of Initiat Custodian; 32. Effect on Existing Custodianships.
. Control, 28, Uniformity of Application and Con-
19. Single Custodianship. struction.
11. Validity and Effect of Transfer. 24. Short Title,
12. Care of Custodial Properly. 25, Severabllity.
18. Powers of Custodian. 26. Tffectlve Date.
14. Use of Custodial Property. 27. Repeals.

§ 1 TRANSFERS TO MINORS

erty, with the minor insulated against personn} liability unless he in persopally at
faul, 'The custodinn iz similarly insuiated unless he iy personally nt fault or
faily to disclose hig custodial caparity in entering into a contract.

Nevertheless, the Act whonld lbe used with caution with respect to property
ruch ag renl extate or general partnership interests from which labilities as well
ps benefitx may nrire. Many of the possible risks can and shiould be inwured
againgt, and the custodinn hs the power under SECTION 13(a) to purchasr
such insurance. at least when other custodial nssets are svfficient to do so. If
the amsets are not sufficient, there is doubt that s custodian will act, or there
are significnnt uninsurable risks, a transferor should consider a trust with spend-
thrift provisions, such as a minority trust under Section 2303 (c), IRC, rather
than a custodianchip, to make a gift of such property to a minor.

The Act retains {or reverts to) 21 as the age of majority or, more accurately,
the age at which the custodianship terminates and the property is distributed.
Since tax law permits duration of Section 2503(c) trusts to 21, even though the
statutory age of majoriry is 18 in most states, this age should be retained since
most donors and other transferors wish to preserve a custodianship as long as
possible.

Finally, the Act restates and rearranges, rather than amends, the 1966 Act.
The addition of other forms of propertr and other forms of dispositions made ad-
herence to the format and language of the prior act very unwieldy, In sddition,
the 1068 nnd 1956 Acts closely followed the language of the earlier madel act,
which had already beeu adopted in several states, even though it did not conform
to Conference style. It is hoped that this rewriting and revision of UGMA will
improve its clarity while also expanding its coverage.

UNIFORM TRANSFERS TO MINORS ACT

§ 1. Definitions
In this [Act]:

{1) “Adult” means an Individnal who has attainaed the age of 21 rears.

(2) “Benefit plan” means an employer's plan for the benefit of an em-
ployee or partner.

(3) “Broker” means a person lawfully engaged iIn the business of ef-
fecting transnctions in securitles or commoditles for the person’s own
account or for the account of others.

(4) “Conservator” means n person appointed or qualifled by a court to
act as genernl, mited, or temporary guardinn of a minor’s property or
n person legally authorized to perform snbstantially the snme functlons.

(5) “Court” means |_____ court].

(6) “'Custodial property” meaus (i) any Interest In property transferred
to a custodinn under this [Act] and (li} the Income from and proceeds
of that interest in property.

(7) "Custodlan” menns a person so deslgnated under Seectlon & or a
successor or substitute custodian designnted under Sectlon 18
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(8) “Financial iInstitution” means a bank, trust company, savings in-
stitution, or credit union, chartered and supervised under state or fed-

eral law,

(9) “Legal representative” means an individual's personal representa-

tive or conservator.

(10) “Member of the minor's family” means the minor's parent, step.
parent, spouse, grandparent, brother, sister, uncle, or aunt, whether of

the whole or half blood.or by adoption.

(11) “Minor” means an Individual who bas not attalned the age of 21

years.

(12) "Person” means an individual, corporation, organization, or other

Jega) entity.

(13) "“Personal representative” means an executor, administrator, suc-
cessor personal representative, or speclal administrator of a decedent’s
estate or & person legally authorized to perform substantially the same

functions.

(14) “State” Includes any state of the United States, the Distriet of
Columbia, the Commonweaith of Puerto Rico, and any territory or pos-
session subject to the legislative authority of the United States.

(15) *“Transfer” means a transaction that creates custodial property

under Section 9.

(18) “Transferor” means a person who makes a transfer under this

 [Aect).

(A7) *Trust company” means a financial Institution, corporation, or
other legal entity, authorized to exercise general trust powers.

COMMENT

To reflect the broader acope and the
unlimited types of property to which
the new Act wiil apply, a pumber of
definitional changes have been made
from the 1966 Act. In addition, sever-
al definitione specifically applicable to
the limited types of property <{(cash,
securities and insurance policies) sudb-
ject to the 1966 Act bave been eliml-
nated s unpecessary. These Include
the definitions of ‘‘bank,” ‘issuer,’
"life insurance policy or anpuity con-
tract,”  “'security,’” and “transfer
agent.” No change in the meaping or
construction of these terms as used in
this Act is intended hy such deletions.

The definitions of “domestic financial
institution™ apd "insured financial in-
stitution'” have been eliminated becmuse
few {f any statea limit deposits by cus-
todians to local institutions, apd the
prudent person rule of SECTION
12(b) of this Act may dictate the use
of insured institutions as depositories,
without having the Act so specify.

The principal changes or additions to
the remaining definitions are discuseed
below.

Paragraph (2). The definition of
“benefit plan” is intentionaily very
broad snd s meant to cover any
contrsct, plam, srstem, accounmt of
trust such as a pension plan.. retire-
ment plan, death benefit plan, de-

‘
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ferred compensstion plan, employ-
ment agency arrangement or, ntock
bonus, optlon or profit sbaring plan.

Paragraph (4), The term °‘‘conser-
vator” rather than “guardian of the
estate” hss been empioyed In the
Act to conform to Uniform Probsate
Code termlnology. The term In-
cludes a guardian of the minor’s
property, whether genersl, limited or
temporary, and includes a committee,
tutor, or curator of the minor's
property.

Pearagraph (8). The definition of
“contodinl property” has been gener-
nlized and expanded to emcompass
every concelvable legal or equitable
interest In property of any kind, ip-
cludiog real eatate and taogible or
Intangible personal property. The
termo I» intended, for example, to (n-
clude joint interests with right of
survivorship, beneficial interests in
land trusts, as well as all other in-
tangible jnterests in property. Con-
tingent or expectancy jinterests such
as the designation as a bepeficiary
under insursnce policies or benefit
plans become ‘custodial property”
only if the deslgnation is Irrevocable,
or when it becomes mo, but the Act
specifically suthorizes the “nomina-
tion” of a future custodian as hene-
ficiary of such interests (see SEC-

§ 1 TRANSFERS TO MINORS

TION 3). Proceeds of custodial
property, both immediate and re-
mote, are themselves custodial prop-
erty, as in the case ander UGMA,

Custodial property is defined with-
out reference to the phyairal location
of the property, even if it has one,
No useful purpose would be served
by restricting the application of the
Act to, for example, real estate “lo-
cated in this state,” since a convey-
ance recorded In the atate of the
property’s location, if done with
proper formalities, should be effec-
tive even if that state has not enact-
ed this Act. The rights, duties and
powers of the custodian should be
determined by reference to the law
of the state under which the costodi-
anship is created, assuming there is
sufficient nexus under SECTION 2
between that staste and the transfer-
or, the minor or the custodian.

Paragraph (11). This definition of
“minor” retains the historicai age of
21 as the age of majority, even
though most states have lowered the
age for most other purposes, as well
88 in their verslons of the 1968 Act.
Nevertheless, because the Intermal
Revenue Code continues to permit
"minority trusts” wunder Section
2503(¢), IRC, to continue in effect
untii age 21, and because it is be-
lieved that most donors creating mi-
nority trusts or custodianships pre-
fer to retaln the property under
management for the benefit of the
young person as long as possible, jt
Is strongly soggested that the age of
21 be retalned as the age of majori-
ty under this Act. For states that
have reduced the age of majority in
their versions of the 1968 Act, SEC-

TION 22(¢) of this Act provides
that a change back to 21 will not af-
fect custodianships that have already
terminated at an earlier age.

Paragraph (13). The definition of
the term ‘personal representative’”
is based upon that definition in Nec.
1-201(30) of the Uniform Probate
Code.

Paragraph (15). The new defini-
tion of “transfer’” is necesaary to re-
flect the application of the Act uot
only to gifts, but also to distribu-
tions from trusts and estates, obli-
gors of the minor, and transfers of
the minor's own assets to a custodi-
anship by the legai representative of
a minor, all of which are now per-
mitted by this Act.

Paragraph (16). The new defini-
tion of “transferor” is required be-
cause the term includes pot obnly the
maker of a gift, i.e,, a donor in the
usual sense, but also fiduciaries and
obligors who control or own property
that is the subject of the transfer.
Nothing in this Act requires thst a
trapsferor be an “adult.” If permlt-
ted under other law of the enacting
state relating to emancipation or
competence to make a will, gift, or
other trausfer, a mlnor may wmake
an effective transfer of property to
a custodian for his benefit or for the
benefit of another minor.

Paragraph (17). Only entities su-
thorized to exercise “'general” trust
powers qualify as “trust companies’:
that is, the authority to exercise
only limited fiduciary responsibilities,
such as the authority to accept Indi-
vidual Retirerment Account deposits,
is not sufficient,

Library References

Infante ¢=28,
§ 2. Scope and Jurlsdiction

C.J.S. Infants 3§ 135, 143.

(a) This [Act] mpplies to a transfer that refers to thls [Act] In the desig-
nation under Section 9(a) by which the transfer 1s made If at the time of the
transfer, the transferor, the minor, or the custodian 18 a resident of thiz State
or the custodlal property s located in thls State. The custodianship so cre-
ated remains subject to this [Act] desplte n subsequent change In residence
of a transferor, the minor, or the custodian, or the removal of custodial prop-

erty from this State.

{b) A person designated as custodlan under thls {Act] Is subject ta person-
ai Jurlsdlction in this State with respect to any matter relating tn the cus-

todignshlp.

¢} A transfer that purports to he made and which iz +plid under the Unl-
form Transfers to Minors Act, the Uniform Glifts to Minors Act, or a sub-
stantialiy similar act, of another state ls governed by the law of the desig-
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TRANSFERS TO MINORS § 3

nated state and may be execnted and Is enforceable In thly State M at the
time of the transfer, the transferor, the minor, or the cnstodian Is a resident
of the derlgnated state or the custodlal property I1s located In the designated

stnte.

COMMENT

This section has no counterpart In
the 1068 Act. It attempta to rve-
solve mnncertainties end conflcte.of-
Inwe qnestions that have frequently
arisen because of the present non-
uniformity of UGMA in the varlous
states and which may continue to
arise during the tranaition from
UGMA to this Act.

The creation of a custodlanship
must invoke the law of a particular
state becavse of the form of the
trapsfer required under SECTION
9(a). This section provides that a
choice of the UTMA of the enacting
state Is sppropriate and effective If
any of the nexus factors specified in
subsection (a) exists at the time of
the transfer. This Act continues to
govern, and subsection (hb) maker
the custodian accouutable and eub-
ject to personal jurisdiction In the
courts of the enacting state for the

spite subsequent relocation of the
parties or the property.

Subsection (c) recognlzes that resi-
dents of the enarting state may clect
to have the law of another state ap-
ply to a transfer. That chaice is
valld if a nexum with the chosen
state exists at the time of the trans-
fer. If personal jurisdiction can be
obtalped in the enacting state under
other law apert from this Aect, the
custodianship may be enforced in itx
courts, which are directed to apply
the law of the atate elected by the
transferor.

If the cholce of law uniler subaec-
tion (a) or (c) im ineffective because
of the abaence of the required nexns,
the transfer may still be effective
under the Act of another state with
which a nexus does exist. See SEC-
TION 21.

duration of tbe custodlanship, de-

Library References
Infants ¢=28. C.J.S. Infants §§ 185, 143,
§ 3. Nomination of Custodian

(8) A person having the right to designate the reclplent of property trans.
ferahle upon the occurrence of a future event mar revocably nominate a cus-
todian to recelve the property for a minor beneficiary upon the occurrence of
the event LY naming the custodian followed In substance by the words: “as
custodian for (name of minor) under the {name of En-
acting State] Uniformn Transfers to Minors Act.* The nominatlon may name
oane or more persons as suhstitute custodians to . whom the property must be
transferred, In the order named, If the first nomlinated custodian dies before
the transfer or Is unable, declines, or Is Ineligible to serve. The nomination
may be made In a will, a trust, a deed, an Instrument exercising a power of
appointment, or In a writing designating a beneflclary of contractual rights

which s registered with or dellvered to the pavyor, Issuer, or other obligor of
the contractual rights. '

(b) A custodian nominated under thls section must be a person to whom a
transfer of property of that kind may be made under Section 8(a),

(¢c) The nomination of a custodian under thlg sectlon does not create cus-
todial property until the nominating Instrument becomes Irrevocable or a
transfer to the nominated custodinn is completed nnder Section 9. Unlesa
the nomination of a custodlan has been revoked, upon the occurrence of the
future event the custodianghlp becomes effective and the custodinp shall en-
force a transfer of the custodial property pursuant to Sectlon 9.

COMMENT

This sect[on Is new and permits 4 fuo- nated to recelve a dirtribution under a
ture custodian for a minor to be nomi-  will or trust, or 8s a beneficlary of a
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power of appointment, or of rontrac-  binding on a personal representative or
tual Tights such as 8 life or endownient  trustee (see SECTION 5(b)) and on
insurance policy, annuity contract, P. insurance companiex and other obligors
0.D. Account, benefit plan, or similar  who contract to pay in the future (see
future payment right. Nomination of SECTION 7(b)).

a future custodian does not constitute
a “'transfer’” under this Act and does
not create custodial property. If it
did, the nomination and beneficiary
designation would have to be perma-
nent. since a “transfer’” is irrevocable
and Indefeasibly vests ownership of the
interest in the minor under SECTION L o, nated . . . under

n(b). Section 3" to whom the transfer must
Tnstead. this section permits a revo- be made under SECTIONE 5(b) and
cable beneficiary designation that takes  T(b).

effect only when the domor dies, or Any person mominated as future cus-

when nr lifetime transfer to the cus- . .
: t L todian may decline to serve before the
tedian for the minor beneficiary oc transfer occurs and may resigo at Any

curs, such 88 8 diatribxﬂnion under an time after the trausfer. See SEC-
inter vivos trust. However, an unre- TION 18
voked nomination under this section is : ’

The person making the nominstion
may pame contingent or xuccessive fu-
ture custodians to serve, in the order
pamed, in the event that the person
first nominated dies, or is unable, de-
clines, or is ineligibie to merve. Such s
substitute future custodian s a cus-

Lihrary References
infants €28, : C.J.8. Infants §§ 135, 143,

§ 4. Transfer by GI1t or Exercise of Power of Appointment

A person may make a transfer by lIrrevocable gift to, or the irrevocable
exerclse of a power of appointment In favor of, a custodlan for the benefit
of @ minor pursuant to Sectlon 9.

COMMENT

To emphasize the different kinds of  transfer authorized by the 1966 Act.
transfers that create presently effec- It also covers &n irrevocable exercise
tive custodianships under this Act, of a power of appointment in favor of
they are separately described in SEC- & custedian, as distinguished from the
TIONS 4, 5, 6 and 7. This section in  exercise of a power in a revocabje in-
part corresponds to Section 2(a) of  strument that results only in the nomi-
the 1966 Act and covers the traditional nation of a future custodian under
lfetime gift that was the only kind of SECTION 3.

Library References
Infants &>28. C.J.S. Infants £§ 135, 143,

$ 5. Transfer Authorized by WIill or Trust

(a) A personal representative or trustee may make an irrevocable transfer
pursuant to Sectlon 9 to a custedlan for the benefit of a minor as authorized
in the governing wiil or trust,

(b) If the testator or settlor has nominated a custodian under Sectlon 3
to recelve the custodlal property, the transfer must be made to that person.

(c) If the testator or settlor has not nominated a custodlan vnder Sectlon 3,
or all persons so nominated ns custodlan dle before the transfer or are un-
able, decllne, or are Ineliglble to serve, the personal representative or the
trustee, ac the case mny be, shall designate the custodian from among those
eligible to serve as custodian for property of that kind under Section 9(a).

COMMENT

This section is new and has no coun-  Connecticut, Illinois, Wisconsin _and
terpart in the 1966 Act. It is based other states to validate distributions
oo nopuniform provisions adopted by  fromw trusts and estates to a custodian
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TRANSFERS TO MINORS § 6

for a minor heneficlary, when the ure
of a custodian in exprexxly anthorived
by the governing instrument. Tt aiso
coverr the demignntion of the custodirn
whenever the settlor or testator failx

to make a nomination, or the future
cuxtodian nominated under SFECTION
3 (and any alternate named) fails to
quaiify,

Library References

Infants &>°8,
¥ 6. Other Transfer by Fiduciary

C.J.8. Infants §§ 135, 143

(a) Subject to submection (cl, a personal representative or trustee mar make

an irrevocable transfer to another ndult or trust company as custodinn for
the henefit of a minor pursuant to Section B, in the ah=ence of a will or un-
der n will or trust that doexr not contain an authorization to do w=o.

(b} Subject to subeection (c), a conservator may make an irrevocable trans-
fer to another adult or trust company ns custodian for the bhenefit of the

§ 7 TRANSFERS TO MINORS

§$ 7. Transfer by Obligor

{R) Subject to subsections (b) and (c), a person not suhject to Section 5 or
8 who holds property of or owes a liquidated debt to a minor not having a
conservator may make an irrevocable transfer to a custodlan for the hencfit
of the minor pursuant to Section 9.

(b) If a person haring the right to do so under Section 3 has nominated
7 custodian under that section to receive the custodial property, the transfer
must be made to that person.

(c) 1f no custodinn has been nominated under Section 3, or all persons
8o nominated se custodian dle before the transfer or are unahle, decline, or
are ineligible to serve, a transfer under this section may be made to an adult
member of the minor's famlly or to a trust company unless the praperty ex-
ceeds [$10,000] In value,

COMMENT

minor pursnsnt to Section 9.

{c) A transfer under subsection (n) or (h) mny be made only if {1y the per-
sonal representative, trustee, or conservator considers the transfer to he in
the best interest of the minor, (1) the transfer is not prohibited by or Incon-
sistent with provisions of the applicable will, trust agreement, or other gnv-
erning instrument, and (1) the transfer Is authorized by the court if it ex-

ceeds [£10,000] In value,

COMMENT

This section Is new and has no coun-
terpart in the 1968 Act. It covers a
pew concept, alrendy authorized by the
law of some states through ponuniform
smendments to the 19686 Act, to permit
custodianchips to be umed am guardlan-
ship or conserrator substitutes, even
though not rpecifically authorized by
the person whose property s the sub-
ject of the transfer. It also permits
the legal representative of the minor,
such as a copservator or guardiawn, to
trapsfer the minor's own property to a
pew or existing custodianahip for the
purposes of convepience or economies
of administration.

A custodianehip may be crested un-
der thix mection even though not spe-
tifically authorized by the transferor,
the testator, or the wettlor of the trust
if three teats are satisfied. First, the
fiducisry making the transfer must de-
termine in good fafth and in his fiducl-
ary capacity that a custodianship will
be in the best interests of the minor.
Second, a custodianship may not be
prohibited by, or inconsistent with, the
terma of any poverning instrument.
Inconsiatent terme would Include, for
example, a apendthrift claure in a gov-
erning trust, provigsions terminativg o

governing trust for the minor’s benefit
at a time other than the time of the
minor's age of majority, and provisions
for mandatory distributions of income
or principal at specific times or peri-
odic intervals. Provisions for other
outright  distributions or bequents
would not be incopsistent with the cre-
ation of a custodianship under thin sec-
tion. Third, the amount of property
transferred, (arx measured by its vaiue)
must be of such relatively smail
amount that the Iack of rourt supervi-
sion and the typically stricter invest-
ment standards that would apply to
the conservator otherwise required will
not be important. However, if the prop-
erty is of xignificant size, tranafer to a
cuntodlan may stili be made if the
contt approves and if the other two
tentr are mmet,

The custodianahip created under this
section withont express suthority in
the governing instrument will termi-
nate wypon the minor's attainmeot of
the rtatutory age of majority of the
enncting wtate apart from this Act, le.
at the name age a conservatorship of
the minor wonid end, See SECTION
20¢h) and the Comment thereto.

Likrary References

Infante &>28.

C.J.8. Infants §3 335, 143.
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This section is new and, like SEC.
TION 6, permitr a custodianship to be
established as a substitute for a con-
BervAtor to receive payments due a mi-
nor from sources other than estates,
trusts, and existing guardiauships cov-
ered by SECTIONS 5 and 8. For ex-
ample, A tort judgment debtor of a mi-
nor, a bank hoiding » joint or P.O.D.
account of which a minor is the sur-
viving payee, or an infurance company
holding life insurance policy or benefit
plan proceeds payable to a minor may
create a custodianship under this sec-
tion.

Use of this section is mandatory
when a future custodian has been nom-
inated under SECTION 3 as a named

beneficiary of an insurance policy, ben-
efit pian, deposit account, or the like,
because the original owner of the
property specified s custodianship (and
8 future custodian) to receive the
property, 1f that custodian {(or any
alternate named) f{es not available, if
none waa nominated, or none could
have been nominated (am in the case of
a tort judgment payable to the minor),
this section is permissive and does not
preclude the obligor from requiring the
appointment of a conservator to re-
ceive payment. It allows the obligor
to transfer to a custodian unless the
property exceeds the stated value, in
which case a conservstor must be ap-
pointed to receive it,

Library References

Infants €28,
§ 8. Recelpt for Custodial Property

C.J.S. Infants §§ 134, 143

A written acknowledgment of delivery by a custodian constitutes a suf-
ficient receipt and discharge for custodial property transferred to the custo-

dinn pursuant to this {Act].

COMMENT

This section discharges transferors
from further responsibility for custodi-
al property delivered to snd receipted
for hy the custodian. See almo SEC-
TION 18 which protects transferors
and other third parties dealing with
custodiang, Because a discharge or re-
ieane for a donative transfer is not
necessary, this section had no counter-
part in the 10868 Act.

This section does not authorize an
existing custodian, or a custodian to
whom an obligor makes a tranafer un.
der SECTION 7, to mettle or release g
claim of the minor against a third par-
ty. Only a conservator, guardian ad -
tem or other person authorized under
other law to act for the minor may re-
lense such a claim.

Library References

Infants &>28,

C.J.8. infants §§ 135, 143.
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§ 9. Manner of Creafing Custodial Preperty and Effecting Transfer; Deslg-
nation of Inittal Custodian; Control

(n) Custodinl property Is created and a transfer Is made whenever:

(1) an uncertificated security or a certificated pecurity in registered
form Is either:

(1) registered In the name of the transferor, an adult other than
the transferor, or a trust company, followed In substance by the
words: “as cnstodlan for {name of minor) un-
der the [Name of Enacting State] Uniform Transfere to Minors Act”;
or

(1) delivered if In certificated form, or any document necessary
for the transfer of an uncertificated security s dellvered, together
with any necemsary endorsement to ah adult other than the trans-
feror or to a trust company as custodinn, accompanied br an Instru-

, ment In suhstantially the form met forth In subsection (b):

(2) money s pald or dellvered to a broker or financial Institution for
credit to an account In the name of the transferor, an adult other than
the transferor, or a trust company, followed In substance by the words:
*as custodlan for (name of minor) under the
[Name of Enacting State} Uniform Transfers to Minors Act” ;

(3) the ownership of a llife or endowment Inrurance policy or annuity
contract Is elther:

(1) reglistered with the Issuer In the name of the transferor, an
adulit other than the transferor, or a trust company, followed In sub-
stance hy the words: *“as custodlan for
(name of minor) under the [Name of Enacting State] Uniform Trans-
fera to Minors Act”; or

(11) asslgned In a writing dellvei-ed to an adult other than the
transferor or to a trust company whose name In the assignment I3
followed In substance by the words: “as custodian for
(name of minor) under the [Name of Enncting State] Uniform Trans-
fers to Minors Act’;

(4) an Irrevocahle exercise of a power of appolntment or an Ir-
revocable present right to future parment under a contract Is the sub-
Ject of a written notification dellvered to the payor, Issuer, or other
obligor that the right is transferred to the transferor, an aduit other than
the transferor, or a trust company, whose name In the notification ls
followed In #ubstance by the words: *as custodlan for
(name of minor) under the [Name of Enacting State] Uniform Transfers
to Minors Act”:

(5) an Interest In real property s recorded In the name of the trans-
feror, an adult other than the transferor, or a trust company, followed In

substance by the words: “as custodian for {name of
minor) under the (Name of Enacting State] Uniform Transfers to Minors
Act”;

(6) a certificate of title lssued by a department or agency of a state or
of the United States which evidences title to tangible personal property
is efther:

(1) 1ssued In the name of the transferor, an adult other than the
transferor, or a trust company, followed In rubstance by the words:
a8 custodian for (name of mtinor) under the
[Name of Enacting State] Uniform Transfers to Minors Act”; or

(11) delivered to an adult other than the transferor or to s trust
company, endorsed to that person followed In substance by the words:
“am custodian for . (name of minor) under the

. [Name of Enacting State] Uniform Transfers to Minors Act”: or
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{7) an Interest In any property not descrlbed In paragraphs (1) through
(8) is transferred to an adnit other than the transferor or to a trust com-
pany by a written Instrument in substantially the form set forth In sub-
rection (b).
(b) An Instrument In the following form satisfles the requirements of para.
graphs (1)(1§) and (7) of subsection (a):

"TRANSFER UNDER THE [NAME OF ENACTING STATE]
UNIFORM TRANSFERS TO MINORS ACT

1 (name of transferor or name and repre-

sentative capacity If a fiduclary) hereby transfer to
{name of custodlan), as custodlan for

{name of min-

or) under the [Name of Enacting State] Uniform Transfers to Minors Act,
the following: (Insert a description of the custodlal property sufficlent to

1dentify 1t),
Dated:

(Signature)

(name of custodian) acknowledges recelpt of

the property described above as custodlan for the minor named above under
the (Name of Enacting State] Uniform Transfers to Minors Act.

Dated:

"

(Slgnature of Custodian)
(c) A transferor shall place the custodian In control of the custodial prop-

erty as soon as practicable,

COMMENT

The 1968 Act contained optional
bracketed language permitting an
adopting state to limit the class of eli-
gible initial custodians to an adult
member of the minor's family or a
guardian of the minor. This optional
limitation has been deleted because it
would preclude the use of an individnal
and uncompensated custodian if no
qualified or willipg family member Is
available.

Otherwise, with respect to transfers
of securities, c¢ash, and Insurance or
annuity contracts, this section tracks
the cognate provisions of subsection
2{a) of the 1968 Act, with one excep-
tion. Under subsection (a)(1)(li) of
this section, a transfer of securities in
registered form may be accomplished
without registering the transfer {o the
name of the custodian mo that trans-
fers may be accomplished more expedi-
tiously, and so that securities may be
held by custodians in street name, In
other words, subsection (a)(1)(i) Iis
not the exclusive manner for making
effective transfers of securities in reg-
istered form.

In addition, subsection (a) creates
new procedures for handling the addi-

tional types of praperty now subject to
the Act; specifically:

Paragraph (3) covers the irrevoca-
ble transfer of ownership of like and
endowment insurance policies and
anpuity contracts.

Paragraph (4) covers the irrevoca-
ble exercise of a power of appeint-
ment and the irrerocable prement as-
signment of future parment rights,
such as royalties, interest and prin-
cipal payments under a promissory
note, or beneficial intereats under
life or endowment or annuity Insur-
ance contracts or benefit plans. The
payor, issuer, or obligor may require
additional formalities such as com-
pletion of a specific ansignment form
and an endorsement, but the tranafer
in effective upon delivery of the no-
tification, See SECTION 3 and the
Comment thereto for the procedure
for revocably “nominating” a future
custodian as a beneficiary of a pow-
er of appointment or surh payment
rights,

Paragraph (5) ia the exclunive
method for the transfer of reai es-
tate and includes & disposition ef-
fected by will. Under the law of
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thore atates in which a devise of
real estate vests in the devisee with-
out the need for a deed from the
personal representative of the dece-
dent, a document auch am the will
muat st be “recorded” under thiy
provigion to make the transfer effec-
tive.  For inter vivos transfers, of
courxe, a conveyance In recordabie
form would be emploved for disposi-
tione of real extate to a cusntodian.

Paragraph (8) covers the tranafer
of personal property such as auto-
mobiles, aircraft, and other prop-
erty auhject to registration of own-
ership with a state or federal ngency.
Fither registration of the transfer
in the name of the custodinn or de-
livery of the endorsel certificate
in  reginterable form makex the
tranafer effective.

Paragraph (7) is a residual clersi-
fication, covering all property not
otherwisze covered in the preceding
paragraphs, Examples would in-
clude ponregistered securities, part-
nerchip interests, and tangible per-
soDal property not rubject to title
certificates,

The form of transf{er document rec-
ommended and set forth in subsection
(b) contains an acceptance that must
be executed by the custodian to wmake
the disposition effective, While such a
form of written acceptance ix not spe-
cifically reguired in the case of regis-
tered  mecurities  under  mubsection
{(8) (1), money under (a) ({2}, inrurance
coptracts or interests under (a)(3) or
(4), real eatate under (a)(5), or titled
personal property under (m)(6), jt is
certainly the better and recommended
practice to obtain the acknowledgment,
coosent, and acceptance of the desig-
nated custodian on the instrument of
transfer, or otherwise,

A transferor may create a custodian-
ship by paming himself as curtodian,
except for transfers of securities under
subsection (a)(1)(ii), insurance and
appuity contracts under (a)(3)(ii),
and titled personalty under (a)(8) (ii),
which sre made without registering
them in the pame of the custodian, and
transfers of the residual class of prop-
erty covered by (a)(7). In all of
these cases a transfer of ponsession
and control to a third party is necens-
sary to establinh donative intent and
consummmation of the transfer, and den-
ignation of the transferor am custodian

renders  the transfer invalid unider
SECTION 11(a)(2).

Note, almo, thnt the Internnl Revenue
Service taker the poxition that custedi-
gl property s jncludable in the gross
estate of the donor if he appoints him-
welf curtodian and diex while xerving in
that capaclty before the minor attains
the age of 21. Rev.Rul. 57-3646, .13,
1957-2, 61&%:. Rev.Rul. 59-357, C.B.
1959-2, 2312: Rev.Rul. 70-348. C.B.
1970-2. 103: Extate of Prudowsky v.
Comm’r, 55 T.C. 890 (1971), affd. per
curiam, 485 F.2d 62 (7th Cir, 1972),

This Act has heen drafted fv an at-
tempt to avoid inpcome attrihution to
the parent or inclusion of custodial in-
surance poliries on a custodian’s life in
the estate of the custodian through the
changes made in the standards for ex-
penditure of custodial property and
the custodian's incidentr of ownership
in  custodial property. See SEC-
TIONS 13 and 14 and the Comments
thereto. However, the much grenter
problem of inclusion of custodiel prop-
erty in the estate of the dobor who
serves ar custodian remains, There-
fore, deepite the fact that thir rection
of the Act permits it in the case of
registered securities, monev, life insur-
ance, real estate, snd persona] proper-
ty subject to titling laws, it is general-
ly atill jnadvisable for a donor to ap-
point himaelf custodian or for r parent
of the minor to serve ns custodinn.
See, generally Sections 2038 and 2038
I.LR.C. and Rulinge and ecazex cited
above; wlth respect to gifts of closely
held stock when a donor retains voting
rights by mrerving ar curtodian, see Sec-
tion 2036(b), 1.LR.C., overruling U.8. v.
Byrom, 408 U.S. 125 (1972), rehearing
denied 400 .S, 808,

Subsection (c) tracks in substance
Section 2(c) of the 1968 Act. How-
ever, it replaces the requirement that
the transferor “promptly do all things
within his power” to complete the
transfer, with the reguirement that
esuch actian must be taken ‘‘ar soon ar
practicabie.” This change is intended
only to reflect the fact that possession
and control of property transferred
from an' estate can rarely be accom-
plished with the immediacy that the
term “promptly’” may have implied. In
the caxe of jnter vivoe transfern, no
relaxation of the former requirement
in intended, since “prommt™ transfer of
dominion is urually practirohle.

Library References '

Infanls @28,

C.J.8. Infanta 8% 185 148
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§ 10. Single Custodianship

TRANSFERS TO MINORS

A transfer may be marle only for one minor, nnid only one person may bhe
the custodian. Al custadial property held under this {Act] by the =same rustoddi-
an for the benefit of the same minor constitutes a single enstodianship,

COMMENT

The first mentence follows Section
2{(b) of the 1966 Act. The second
septence states what was implicit in
the 1968 Act. that additional trapnsfers
at different times aud from different
sources may be made to an existing
custodian for the minor and do not
create multiple custodianships. This
provision also permits an existing cus-
todian to be mamed as successor cus-
todian by another custodian for the
same minor who resigns under SEC-

TION 18 for the purpose of consoli-

dating the assets in a single custodian-
ship.

Note, however, that these results are
limited to transfers made ‘‘under this
Act.” Gifts previously made under the
enacting state’'s UGMA or under the

UGMA or UTMA of another =xtate
must be treated as separate cuxtodion-
ships, even though the same cnstodian
anfl minor are involved, becanse of
possible differences in the age of dix-
tribution and custodiap’s powers under
thoge other Acts.

Even when all tranxfers to a single
custodian are made ‘“under this Act”
and a single custodianship resulte, cus
todial property transferred under SE('-
TIONS 6 aud 7 wust be accounted for
separately from property trancferred
under SECTIONS 4 and 5 becaure the
custodianship will terminate sooner
with respect to the former property if
the enacting state has a atatutory age
of majority lower than 21, See SEC.
TION 20 and the Comment theretn.

Library References
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§ 11, Valldity and Effect of Transfer

C.J.S. Infants §§ 135, 143.

(a) The valldity of a transfer made in a manner prescribed in this [Act] is

not affected by:

(1) fallure of the transferor to comply with Section 9(c) concerning pos-

sesslon and control;

(2) designation of an Ineligible custodian, except designation of the
transgferor in the case of property for which the transferor is Inellgihle
to serve as custodian under Section §{a); or

(3) death or incapaclty of a person nominated under Section 3 or desig-
nated under Section 9 as custodian or the disclaimer of the office by that

person,

(b) A transfer made pursuant to Sectlon 9 is irrevocable, and the custodial
property Is indefeaslbly vested In the minor, but the custodian has all the
rights, powers, dutles, and authority provided in this {Act]. and neither the
minor nor the minor's legal representatlve has any right, power, duty, or an-
thority with respect to the custodial property except as provided In thls

[Act].

() By making a transfer, the transferor incorporates In the disposition all
the provisions of this [Act} and grants to the custodian, and to any third per-
ron dealing with a person designated as custodian, the respective powers,
rights, and immunities provided in this [Act].

COMMENT

Subsection (a) generally tracks Sec-
tion 2(c) of the 1966 Act, except thnt
the transferor's designation of himself
na cystodinan of property for which he
in not eligihle to rerve under SEC-
TION 3(a) makes the transfer ineffec-
tive, See Comment to SECTION 9.

The balonce of this section generally
tracks Section 3 of the 1966 Act with
a pumber of necessary, nnd perhaps
gignificant, changes required hy the
new kinde of property subject tn cn=-
todianships. The 1906 Act provides
that a transfer made in ecrordance
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with ite terma “conveya to the minor
indefeasibly  vemted legal title to the
[curtodial property].”  Boeeatre equita-
ble intereats in property mny be the
subject of a transfer under thia Act,
the reference to “legnl title™ has been
deleted, but no change concerning the
effect or finality of the transfer im in-
tended,

However, mubsection (b) qualifien the
rights of the minor in the property, by
making them aubject to “the righta,
powers, duties apd authority” of the
rustodian uoder this Act, a concept
that may have been implicit and in-
tended in the 1868 Act, bat pot ex-
preased. The concept is Smportsnt be-
csuse of the kinds of property, partic-
ulariy real estate, now subject to ruw-
todianship. If the minor Is married, it
would be possible for homentead, dow-
er, or community property rights to
attach to real estate (or other proper-
ty) acquired after marriage by the mi-
nor through a transfer to a custodian-
ship for his benefit. The quoted ian-
,guage qualifylng the minor's Interest in
‘the preperty is intended to override
these rights insofar as they may con-
flict with the custodian’s ability and au-

thority to manage, sell, or transfer such
property while it i= custodial property.
Upon termination of the custodianship
and transfer of the custodinl property
to the former minor, the custodial
property would then become mubject to
ruch apoural righte for the first time.

For a list of the immunities enjoved
by third persons under suhsection (c),
see SECTION 16 and the Comment
thereto.

Because a custodianship under this
Act can extend berond the age of ma-
jority in many states, or beyond eman-
cipation of a minor through marriage
or otherwise, the Drafting Committee
considered the addition of a spendthrift
clause to this wection. The idea wan
rejected becaure pefther the 1988 Act
nor its predecessors had such a provi-
sjon, beécause apendthrift protection
would extend only until 21 in any event
and judgments egainat the minor would
then be enforceable, and because the
spendthrift qualification on the interest
of the minor in the property may be
inconsistent with the theory of the Act
to convey the property indefeasibly to
the mioor.

Library Refsrences

Infants €>128.

§ 12, Care of Custodlal Property
(a) A custodian shall:

C.1.8. Infants §§ 135, 143.

(1) take control of custodial property ;
(2) register or record title to custodial property If appropriate: and

(3) collect, hold, manage, Invest, and reinvest custodial property,

(b) In dealing with custodini property, a custodian shail observe the stan-
dard of care that would be observed hy a prudent person dealing with property
of another and I8 not limited by any other statute restricting Investments by
fiduclarles. If a custodian has a speclal sklll or expertise or Is named cus-
todian on the basis of representations of a speclal skill or expertise, the cus-
todian shall use that skill or expertise. However, n custodian, in the custodi-
an's discretion and without Hability to the minor or the minor’'s estate, may
retaln any custodial property received from a transferor.

(¢) A custodian may invest in or pay premiums on life Insurance or endow-
ment policles on (1) the life of the minor only If the minor or the minor's estate
18 the sole beneficiary, or (1i) the life of another person In whom the minor has
an Insurable Interest only to the extent that the minor, the minor’'s estate, or
the custodian In the capacity of custodian, iz the irrevocable heneficiary.

(d) A custodian at all times shall keep custodial property sepnrate and dis-
tinet from all other property In a manuer sufficlent to identify it clearly as
custodial property of the minor. Custodlal property consisting of an un-
divided interest {5 so Ident!ifled if the minor's interest In held as a tenant in
common and is fixed. Custodlal property subjeét to recordntlon is o Identl-
fled if it fs recorded, and custodial property subject to registration fs =0
fdentifled If it is either registeréd, or held In an account designated, in the
name of the custodian, foliowed in substance by the words: “as a custodian

BAULA -Estate. Prob. & Related Laws—4
1984 p P,
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for
form Transafers to Minors Act.”

(name of minor) under the {Name of Enacting State] Un)-

(e) A custodian shall keep records of ail transactions with respect to ens-
todial property, inclnding informatlon necessary for the preparation of the
minor's tax returns, and shall make them avallable for Inspectlon at reasnnable
intervais by a parent or legal representative of tha minor or by the minor it
the minor has attained the age of 14 years,

COMMENT

Subsection (a) expands Section 4(a)
of the 1968 Act to include the duties
to take control and appropriately reg-
ister or record custodial property in
tite name of the custodian.

Subsection (b) restates and makes
somewhat stricter the prudent man fi-
duciary standard for the custodian,
since it Is mow cast in terms of a pru-
dent person ‘‘desling with property of
another” rather than one *“who is
seeking a reasonable income and the
preservation of his capital,” as under
the 1968 Act. The rule also adds a
alightly higher standard for profession-
al fiduciaries, The rnle parailels sec
tion 7-302 of the TUniform Probate
Code in order to refer to the existing
and growing body of law Interpreting
that atandard. The 1988 Act permit-
ted a custodiap to retain any security
or bank account received, without the
obligation to diversify Investment.
This subsection extends that rule to
any property received.

In order to eliminate any uncertainty
that existed under the 19668 Act,
subsection (c) grante specific authority
to invest custodial property in life in-
surance on the minor's life, provided
the minor's estate is the sole benefici-
ary, or on the life of another person in

whom the miuor has an insurable in-
terest, provided the minor, the minor’s
estate, or the custodian in his custodial
capacity is made the beneficiary of
such policies.

Subsection (d) generally tracks Sec-
tion 4(g) of the 1986 Act but adds the
provision requirisg that cnstodial prop-
erty consisting of an undivided Interest
be held as a tenant in commeon. This
provision permits the custodian to in-
vest custodial property in common
trust fnnds, mutuel funds, or in a pro-
portional interest in a “jumbo’ certifi-
cate of deposit. Investment in proper-
ty held in joint tenancy with right of
survivorship is pot permitted, but the
Act does not preclude a transfer of
such ap interest to a custodian, and
the custodian is authorized under
subsection (b) to retain a joint tenan-
cr Interest so received.

Subsection (e) follows Section 4(h)
of the 1968 Act, but adds the require-
ment that income tax [nformation be
maintained and made avaijlable for
preparation of the minor's tax returns.
Because the custodianship is not s nep-
arate legal entity or taxpayer, the mi-
nor's tax identification number should
be used to identify all custodial prop-
erty accounts.

Library References
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§ 13. Powers of Custodian

C.J.S. Infants §§ 135, 143,

(a) A custodian, acting in a custodial capacity, has all the rights, powers,
and authority over custodial property that unmarried adult owners have
over their own property, but a custodian may exercise those rights, powers,

and authority In that capacity only.

(b) This sectlon does not relieve a custodian from liabllity for breach of

Section 12.

COMMENT

Subsection (a) replaces the specific
fist of custodian’s powers in Section
4(f) of the 1968 Act which reiated
oniy to securities, money, and iunsui-
ance, then the only permitted kinds of
custodinl property. It was determined

not to expand the list to try to deal
with ail forms of property now rovered
by the Act and to apecify all powers
that might be appropriate for each

kind of property, or to refer to an ex-
isting body of state law, such as the
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Trustee's Powers Act, nince wuch pow-
ers would not be uniform. Inntead,
this’ provision grants the custodinn the
very hrond and general powers of an
unmarried adult owner of the property,
rubject to the prudent person role and
to the dutiea of segregation and record
keeping apecified in KECTION 122,
Thir approach permits the Act to be
relf-contained and more readily under-
standable by volunteer, non-profesxion-
al fiduciaries, who most often werve as
custodians, It is intended that the au-
thority granted includen the powers
most often suggented for custodianm,
mich ar the power to borrow, whether
at interest or interest free, the power
to invest in common trust funde, and
the power to enter rontracts that ex-

tend bevond the terminatlon of the
custodianship.

Subnection (a) further upecifies that
the custodian’s powers or incidents of
ownerghip in custedial property such
an insurance policies mny he exercixed
only in his eapacity ac eostahion,  Thin
provirion is intended to prevent the
exercike of thome powers for the direct
or indirect benefit of the cuxtedinn, o
a3 to avoirl ar nearly as poscihle the
result that @ custodian who diex while
holding an insurance policy on his own
life for the benefit of a minor will
have the policy taxed in hix extate,
See, Section 2042, 1LR.C.: but com-
pare Terriberry v. U.B.. 517 F.2d 2K0
(5th Cir. 1975), and Rose v. U.K.. 511
F.24 258 (5th Cir. 1075y,

Library References
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§ 14, Use of Cuslodliai Property

C.J.8. Infants §§ 135, 143,

{a) A custodian may deliver or pay to the minor or expend for the minor’s
benefit 8o much of the custodial property as the custodian considers advriaahle
for the use and benefit of the minor, without conrt order and without regard
to (1) the duty or abilitr of the custodian personally or of any other person to
aupport the minor, or (i) any other income or property of the minor which
may be applicable or avallable for that purpose.

(b) On petition of an interested person or the minor if the minor has at-
tained the age of 14 vears, the court may order the custodlan to dellver or pay
to the minor or expend for the minor's benefit so much of the custodial prop-
erty s the court conajders advisable for the use and benefit of the minor.

(c) A delivery, payment, or expendlture under this section ix in addition to,
not In substitution for, and does not affect any obligatlon of a person to sup-

port the minor.

COMMENT

Subsectiona (8) and (b) track
subgectionx (b) apd (¢} of Section 4 of
the 19688 Act, but with two significant
chenges. The standard for expendi-
ture of cuetndial property has been
amended to read “for the use and beb-
efit of the minor,” rather tham ‘“for
the support, maintenance, education
and benefit of the minor” ax apecified
under the 1988 Act. This change ir
{ntended to avoid the implication that
the custodial property can be ured only
for the required support of the minor.

The IRS has taken the position that
the income from custodial property, to
the extent it in used for the mupport of
the minor-donee, ian includable in the
grose income of any person who is le-
gallv obligated to support the minor-
donee, , whether or not that person or
patent s serving as the cunmtodian.
Rev. Rl 50-484, C.H. 10568-2, 23:

'

Rev.Rul. 5P-357. C.B. 1959-2, 212,
However, Teg. 1.682(a1—% provides
that the term “legal obligution™ in-
cluder a legal obligation to support an-
other person if, and only if, the obliga-
tion in pot affected by the adequacy of
the dependent's own resources. Thun,
if under lncal law A parent may ure
the rerources of a child for the child’s
support in leuw of supporting the child
himself or herzelf. nn obligation of
suppart exints, whether or not income
is actually used for support. at least if
the child’s resourcer are adequate.
See, Dittker, Federal Tarafion of In-
come Ertates  and  Gifrs T 80.44
(1981).

For thix reamon, new subrection (c)
has been added to specify that distri-
bntions or expenditures mny be made
for the minor without regard to the
duty or ability of any other perron to
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support the minor and that distribu-
tions or expenditures are not in rubsati-
tution for, snd shall not affect, the ob-
ligatlon of sbpy permon to support the
minor.  Other poreible methods of
avoiding the attribution of custodinl
property income to the person obligat-
ed to support the minor would be to
prohibit the use of custodinl property
or its income for that purpose, or to
provide that any such use gives rise to
a cause of action by the minor against
his parent to the extent that custodisl
property or income is so used, The
first alternative was rejected ns too
reatrictive, and the second se toc cum-
bersome.

The ‘‘use and benefit” stendard in
subsections (a) and (b) is intended to

fnclode payment of the minor's legally
enforceable obligations such as tax or
child  support obligations or tort
claims.  Costodial property eouid bhe
reached by levy of a judgment creclitor
in any event, 8o there ix no reaxon not
to permit custodian or court-ordernd
expenditures for enforceahle claims,

An  ‘“interester] person” entitled to
seek court ordered distributions under
subsection (h) would include not only
the parent or conservator or guardian
of the minor and s transferor or a
trapsferor's legal representative, but
also a public agency or officlal with
custody of the ininor and a third party
to whom the minor owes legally ep-
forceable debts.

Library References
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C.J.S. Infants §§ 135, 143,

% 15. Custodian’s Expenaes, Compensation, and Bond
(a) A custodlan s entitled to reimbursement from custodial property for
reasonable expenses incurred In the performance of the custodian's dutles.

(b) Except for one who I8 a transferor under Section 4, a custodian has a
non-cumulative election during each calendar year to charge reasonable com-
pensation for services performed during tbat year,

(c) Except as provided In Section 18(f), a custodian need not give a bond.

COMMENT

This section parallels and restates
Section 5 of the 1966 Act. It deletes
the statement that s custodian may act
without compensation for services,
since that concept is implied in the re-
tained provision that a custodiap has
an  “election” to be compensated.
However, to prevent abuse, the latter
provision for permisgive compensation
is denied to a custodian who is also
the dobor of the custodinl property.

The custodlan’s election to charge
compensation must be exercised (al-
though the compensation nced not be
actually paid) at lesst aonually or it
lapses and may not he exercised later,
This provision is intended to avoid im-
puted income to the custodian who
waives compensation, and also to avoid
the accumulatlon of & large unantici-

pated clelm for compensation exercisa-
ble at termination of the custodianship.

This section deleten as purplnsage
the bracketed optional standards con-
tained in the 1966 Act for determining
*‘reasonable compensation’” which in-
cluded, "in the order rtated.” a direc-
tion by the domor, statutes governing
compensation of custodians or guardi-
ang, or court order. \While compensa-
tion of custodians becomer & more
likely occurrence and a more important
issue under this Act because property
requiring increased mapagement may
now be subject to custedianship. com-
pensation can still be determined by
agreement, by reference to a statute or
by court order, without the need to mo
state in this Act.

Library References
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C.J.S. Infants §§ 135, 143,

§ i16. Exempiion of Third Person from Lliablllity

A third person In good faith and without court order mayx act on the In.
structions of or otherwise deal with any person purporting to make a transfer
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or purporting to act in the capacity of a custodian and, In the ahsence of
knowledge, 1s not responsibic for determining:

(1) the valldity of the purported custodian's designation;

(2) the propriety of, or the authority under this [Act] for, any act of
the purported custodian:

(3) the validity or propriety under thig [Act] of any instrmment or In-
strnctions executed or given elther hy the person purporting to make a
trangfer or by the purported custodian; or

(4) the propriety of the application of any property of the minor de-
iivered to the purported custodian.

COMMENT

This section carries forward, but financial institution,” as did the 1968
shortens snd simplifies, Section @ of Act. See the definition of “‘person” in
the 1968 Act, with no wsubstantive SECTION 1(12).
chnoge intended. The 1968 revision
permitted a 14.yesr oid minor to ap- "I;I;In sectlon "S:?}?”"krm:]etll"e"prgi
point a successor custodian and specifi- ection persons w no &

. the frregularity of a transaction, a

caliy provided thst third parties were t pot sed but bably im-
entitied to rely on the appointment. c?%c&epl mé e:;pme f“thp";my.&ct

Because this section refers to any coue- g' 0 q:ct on Io P den Cnrrel.
todian, and “custodian” Is defined to oo & Siale ex rel. aden v. '

jnciude successor custodians (SEC- 597 S.W.2d 167 (Mo.App.1980) disap-

‘ proving the pledge of custodial proper-
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under this Act can give rise to lisbili-
tics an well as benefits (eg., general
partpership interests, Interesta in rea)
eatate or business proprietorships, au-
tomobiles, etc.) the Committce belicves
it ir necessary to protect the minor
and other asretr he might have or ac-
quire from such liebilities, since the
minor is unable to disclaim a transfer
to a custodian for his benefit. Similar
protection for the curtodian is neces-
sary 80 as not to discourage nonpro-
fessional or uncompensated persons
from accepting the office. Therefore
this section generslly limits the claims
of third parties to recourse against the
custodial property, as third parties
dealing with a trust are generally lim-
ited to recourse againat the trust cor-
pus,

The custodian incurs personal liabili-
ty only as provided in subsection (b)
for actual f{ault or for feilure to dis-
close his custodial capacity “in the
contract” when contracting with third
parties. Io oral contracte, oral dinclo-
sure of the cuatodial capacity in suffi-
cient. The minor, on the other hand.
incurs personal liebility under rubsec-
tion (c) only for actusl fault.

When custodial property is subjected
to claims of third parties under this
pection, the minor or his legal repre-
sentative, if not a party to the action
by which the claim is successfully es-
tablished, may seek to recover the loss
from the custodian in a weparate ac-
tion. See SECTION 19 and the Com-
ment thereto.

Library References

Infants €28,

C.J.8. Infants §§ 135, 149.

§ 18. Renunciation, Resignation, Death, or Removal of Custedian; Desig-

TION 1(7)). a successor custodian ap-
pointed by the minor is included among
those upon whom third parties may
rely.

Similarly, because this section pro-
tects any third “person,” it Is not nec-
essary to specify here or in SECTION
11(c) that it extends to any “issuer,

ty to .secure a personai loan to the
cuatodian.

Similarly, this section does not alter
the requirements for bona fide pur-
chaser or holder In due course satatus
under other law for persons who ac-
quire ‘from a custodian custodial prop-

erty subject to recordation or registra-

transfer agent, bank, life Insurance tlon

company, hroker, or other person or

' Library References
Infants €28, C.1.8. Infants §§ 135, 143,

§ 17. Lisblity to Third Persons

(3) A claim based on (1) a contraet entered into by a custodian acting in a
custodial capacity, (ii) an obligation ariring from the ownership or control of
custodial property, or (iil) a tort committed during the custodianship, may be
asserted against the custodial property by proceeding againgt the custodian in
the custodial capacity, whether or not the custodian or the minor is person-
aliy liable therefor.

(b) A custodian is not personally llable:

(1) on a contract properly entered into in the custodial capacity unless
the custodian falls to reveal that capacity and to identify the custodian-
ship in the contract; or

(2) for an obligation arising from control of custodial property or for
A tort committed during the custodianship unless the custodian Is per-
sonally at fauit. .

(¢) A minor is not personally liable for an obligation arising from ownership
of custodinl property or for a tort committed during the custodianship unless
the minnr is personaliy at fault.

COMMENT

‘Thin section has no counterpart in  reiating to limitatlone on the lMability
the 1968 Act and is bared upon Sectlon of courervators. Becaure some forme
5420 of the Uniform Probate Code, of custodial property now permitted
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nation of Successor Custodian

(a) A person nominated under Section 3 or designated under Sectlon 9 as
custodian may decline to serve by delivering a valid dlsclaimer [under the
Uniform Disclaimer of Property Interests Act of the Enacting State] to the
person who made the nomination or to the transferor or the transferor's legal
representative. If the event giving rise to a transfer has not occurred and
no substitute custodian able, willing, and eligible to serve was nominated un-
der Bection 3, the person who made the nomlnation may nominate a substitute
custodian under Sectlon 3; otherwise the transferor or the transferor’s legal
repregentative shali designate a substitute custodian at the time of the transfer,
In either case from among the persons eliglble to serve as custodian for that
kind of property under Sectlon 9(a). The custodian so designated has the
rights of a suecessor custodian.

(b) A custodian at any tlme may deslgnate a trust company or an adult
other than a transferor under Sectlon 4 as successor custodian by executing
and dating san instrument of designation before a subscribing witness other
than the successor. If the instrument of designation does not contain or 18 not
accompanied by the resignation of the custodian, the designation of the suc-
cessor does not take effect until the custodian resigns, dies, becomes incapacl-
tated, or is removed.

(c) A custodian may resign at any time by delivering written notice to the
minor If the minor has attained the age of 14 years and to the successor cus-
todian and by delivering the custodial property to the successor custodian.

(d) If a custodian Is Ineligible, dies, or hecomes Incapacitated without having
effectively designated a successor and the minor has attained the age of 14
years, the minor may deslgnate as successor custodian, in the manner pre-
scribed in subsection (b), an adult member of the minor's family, a conserva-
tor of the minor, or a trust company. If the minor has not attained the age
of 14 years or falls to act within 60 days after the Inellgibility, death, or
incapacity, the conservator of the minor becomes successor custodian, If the
minor has no conservator or the conservator declines to act, the transferor,
the legal representative of the transferor or of the custodian, an adult member
of the minor's family, or any other interested person may petitlon the court
to designate a successor custodian.
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TRANSFERS TO MINORS § 19

(e) A custodian who declines to serve under suhsection (a) or resigns under
subsection (c), or the legal representative of a deceased or incapacitated
custodian, as roon as practicable, shall put the custndial property and records
In the possession nnd control of the successor custodinn.  The successor curto-
dian by actlon may enforce the obligation to deliver cnstodini property and
records and hecomes responsible for each item as received,

(f) A transferor, the legal representative of a trnnsferor, an adult member
of the minor's family, a guardian of the perron of the minor, the conservator
of the minor, or the minor if the minor hna attained the age of 14 years may
petition the court to remove the custodian for cange and to designate a suc-
cessor custodian other than a transferor under Section 4 or to require the
custodian to give appropriate bond,

COMMENT

This section tracks but condenses This Act broadens the category of
Section 7 of the 1968 Act to provide persons who may be dexignated by the
that the custodian, or If the custodian Initial custodian as successor custodian
does not do so, the minor if he is 14, from an adult member of the minor'a
way appoint the successor custodian, family, his conservator, or a trust
or failing that, that the conservator of company to any adult or trust compa-
the minor or m court appointee shall ny. However, the mivor's designation
serve, It also covers disclaimer of the remains limited to an aduit member of
office by designated or successor cus-  his famiiy (expanded to inciude a
todians or by nominated future custodi- spouse and a stepparent, sce SEC-
ans who decline to serve, TION '1(10)), his conservator, or a

trust company.

Library References
Infante €528, C.J.8. Infants 1§ 135, 143,

] !9. Accounting by and Determination of Liabillity of Custodian

(a) A minor who has attained the age of 14 years, the minor's guardian of
the person or legal representative, an adult member of the minor's family, a
transferor, or a transferor's legal representatlve may petition the court () for
an accounting by the custodian or the custodian’s legal representative; or ¢ii)
for a determination of responsibility, as between the custodial property and
the custodian personally, for claims against the custodial property unlesa the
responsibllity has been adjudicated in an action under Section 17 to which the
minor or the minor's legal reprerentative was a party.

{b) A successor custodian may petition the eourt for an accounting by the
predecessor custodian,

(c) The court, in a proceeding under this [Act] or in any other proceeding,
may require or permit the custodian or the custodian’s iegai representative to
sccount.

(d) If a custodian is removed under Section 18(f), the court shall require an
accounting and order delivery of the custodial property and records to the
successor custodian and the execution of all instruments required for transfer

of the custodlial property.

§ 19 TRANSFERS TO MINORS

Subsection (a) nlso gives the same
parties (other than a successor cus-
todian) the right to neek recovery
from the custodian for loss or diminu-
tion of custodial property resulting
from successful claims by third per-
sons under SECTION 17, unless that
jsgsue has aiready been adjudicated in
an action under that gection to which
the minor was a party,

This section does not contain a sepa-
rate rtatute of limitations preciuding
petitions for accounting after termina-
tion of the custodianship. Because

custodianships can be created without
the knowledge of the minor, a person
might learn of a custodian’s faillure to
turn over custodia)l property long after
reaching majority, avd should not be
precluded from asserting his rights in
the case of such fraud. In saddition,
the 19686 Act has no such preclusion
and seems to have worked weil. Other
law, such as general statutes of limita-
tion end the doctrine of laches, should
serve adequately to protect (former
custodians from harassment.

Library References

Infants €28,
§ 20. Termination of Custodianship

C.J.8. Infants §§ 185, 149%.

The custodian ghall transfer in an appropriate manner the custodial property
to the minor or to the minor’s estate upon the earlier of:

(1) the minor’s attainment of 21 years of age with respect to custodial
property transferred under Section 4 or 5

(2) the minor's attainment of {majority under the laws of this State other
than this [Act]) [age 18 or other statutory age of majority of Enacting State]
with respect to coustodial property transferred under Section 6 or 7; or

(3) the minor’s death.

COMMENT

This section tracks Section 4(d) of
the 1968 Act, but provides that custo-
dianships created by fiduciaries without
express authority from the donor of
the property under SECTION 6 and
by obligors of the minor under SEC-
TION 7 terminate upon the minor's at-
taining the age of majority under the
general iaws of the state, since these

custodianships are substitutes for con-
servatorships that would otherwise
terminate at that time. Because prop-
erty in a singie custodianship may be
distributable at different times, sepa-
rate accounting for custodial property
by source may be required. See Com-
ment to SECTION 10.

Library References

Infants €>28.
§ 21. Applicadblity

C.J.8. Infants §§ 135, 143,

This [Act) applies to a transfer within the scope of Sectjon 2 made after its

effective date if:

(1) the transfer purports to have been made under [the Uniform Gifts to

Minors Act of the Enacting State]); or

(2) the Instrument by which the transfer purports to have been made usex

COMMENT

This section carries forward Section
8 of the 1968 Act, but expands the
class of parties who may reguire an
accounting by the custodian to include
any person who made a transfer to
him (or any such perron’'s legal repre-
sentative), the minor's guardias of the

person, and the successor custodian,

Subrection (b) asuthorizes but does
not ohligate & succearor custodian to
reek an accounting by the predecesror
custodian, Since the minor and other
persons mentioned in  aubsection (a)
may aleo seek an accounting from the
predeceszor st sny time, it ie anticipat-
ed that the exercise of this right by
the successor should be rare.
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in substance the designation "as custodian under the Uniform Gifts to Minors
Act” or “as custodian under the Uniform Transfers to Minors Act” of any other
state, and the application of this [Act] Is necessary to validate the transfer,

COMMENT

This section is new and has two pur- rather than to this Act. Second, it
poses. First, it operates as a “savings  validates tranefers attempted under the
UGMA of sucther state which would

alasamant? A walidn - o -
clause’” to validate trausfers made eft fA another

er its effective date which mistakeniy not permit transfers from that source
refer to the enacting state’s UGMA or of property of that kind or under
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TRANSFERS TO MINORS § 25

the UTMA of another state with mo sufficient nexus to the transaction unm-
nexus to the tranmaction, provided in  der SECTION 2.
each case that the enacting state has a

§ 22. Effect on Exlsting Custodianships

(a) Any transfer of custodial property as now defined in this [Act] made
before [the effective date of thls Act] is valldated notwithstanding that there
was no specific authority in {the Unlform Gifts tn Minors Act of the Enacting
Btate] for the coverage of custodlal property of that kind or for a transfer from
that source at the time the transfer was made.

(b) This [Act] applies to all transfers made before the effective date of
this (Act] In a manner and form prescribed in (the Uniform Gifts to Minors
Act of the Enacting State], except insofar as the application impairs consti-
tutionally vested rights or extends the duration of custodianships in existence
on the effective date of this {Act].

{(c) SBections 1 and 20 with respect to the age of a minor for whom custodial
property Is held under this [Act] do not apply to custodial property held in a
custodianship that terminated because of the minor's attainment of the age
of (18] after (date prior Act was amended to apecify (18] as age of majority]
and before (the effective date of this Act}.]

COMMENT

Subsection (a) Is new and {a based
on Section 45-108a of the Connecticut
Act which validates gifta of real eatate
and partpership intereste made prior
to their inclusion ma ‘“custodial proper-
ty” under that' Act. However, this
provision goes further and purports
also to validate prior transfers of the
kind now covered by the Act, l.e.,
transfers from extates, trusts, guardl-
anships, and obligors.

All states have previously enacted
some version of UGMA, snd it will be
more orderly to subject gifts or other
transfers under the prior Act to the
procedures of this Act, rather than to
keep both Acts In force, presumsbly
for 18 or 21 years until all custodian-
ships created under prior Jaw have ter-

minated. Subsection (b) is Intended to
apply this Act to prior gifts and exist-
ing custodianships insofar as it iz con-
stitutionally permissible to do mo.
However, prior custodianships will con-
tinue to terminate at the age pre-
scribed under the prior Act.

Optional subsection (c) is also new
and is based upon Section 45-108b of
the Connecticat Act. It Is Intended
for adoption in thome states that
amended their Acts to reduce the age
of majority to 18, but whicbh adopt tbe
recommended return to 21 as the age
at which custodianships terminate, Its
purpose is to avoid resurrecting custo-
dianships for persons not yet 21 which
terminated during the period that the
age of 18 governed termination.

Library References

Infants @28,

C.J.B. Infants §§ 135, 143.

§ 23. Uniformity of Application and Construction

Thls {Act] shall be applied and construed to effectuate its genersl pur-
pose to make uniform the law with respect to the subject of this [Act] among

states enacting it.

§ 24. Short Title

This (Act] may be cited as the *[Name of Enacting State] Uniform Transfers

to Minors Act.”

§ 25. Severabllity

t

v

“If any provisions of thls [Act] or its application to any person or circum-
stance ig held Invalld, the invalidity does not affect other provisions or ap-
plications of this [Act] which ean be given effect without the invalid provision
or ~7plication, and to this end provisiona of thia [Act] are severable.
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§ 26 TRANSFERS TO MINORS

§ 26. Effective Date
Thia {Act] takes effect

§$ 27. Repeals

[Insert appropriate reference to the existing Gifta to Minors Act of the
Enacting State or other Jurisdiction] is hereby repealed. To the extent that
this [Act], by virtue of Bection 22(b), does not apply to transfers made in a
manner prescribed in (the Gifts to Minors Act of the Enpacting &tate] or to
the powers, duties, and immunities conferred by transfers in that manner
upon custodians and persons dealing with custodians, the repeal of [the Gifts
to Minors Act of the Enacting State} does not affect those transfers or those
powers, duties, and immunities.
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