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[OFFICIAL COpy REPRINT]

ASSEMBLY COMMITTEE SUBSTITUTE FOR

ASSEMBL " Nos. 498, 323 and 297

STATE OF NEW JERSEY
ADOPTED FEBRUARY 27, 1986

Sponsored by Assemblymen SHUSTED, KERN and PATERNITI

AN ACT concerning the justifiable use of force and deadly force

under certain circumstances and amending N. J. S. 2C :3-4,

N. J. S. 2C :3-6 and N. J. S. 20 :3-11.

1 BE IT ENACTF,D by the Senate and General Assembly of the State

2 of New Jersey:

1 1. N. J. S. 20 :3-4 is amended to read as follows:

2 20 :3-4. Use of Force in Self-Protection. a. Use of force justi-

3 fiable for protection of the person. Subject to the provisions of

4 this section and of section 20 :3-9, the use of force upon or toward.

5 another person is justifiable when the actor reasonably believes

6 that such force is immediately necessary for the purpose of pro­

7 tecting himself against the use of unlawful force by such other

8 person on the present occasion.

9 b. Limitations on justifying necessity for use of force.

10 (1) The use of force is not justifiable under this section:

11 (a) To resist an arrest which the actor knows is being made by

12 a peace officer in the performance of his duties, although the arrest

13 is unlawful, unless the peace ofucer employs unlawful force to

14 effect such arrest; or

15 (b) To resist force used by the occupier or possessor of prop­

16 erty or by another person on his behalf, where the actor knows that

17 the person using the force is doing so under a claim of right to

18 protect the property, except that this limitation shall not apply if:

19 (i) The actor is a public officer acting in the performance

20 of his duties or a person lawfully assisting him therein or a

21 person making or assisting in a lawful arrest;

22 (ii) The actor has been unlawfully dispossessed of the
EXPLANATION-Matter enclosed in bold-faced brackets [thus] in the above bill

is not enacted and is intended to be omitted in the law.
Matter printed in italics thus is new matter.

Malter enclosed in asterisks or stars has been adopted as follows:
"'-Senate committee amendments adopted October 2, 1986.
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23 property and is making a reentry or recaption justified by

24 section 2C :3-6; or

25 (iii) The actor reasonably believes that such force is neces-

26 sary to protect himself against death or serious bodily harm.

27 (2) The use of deadly force is not justifiable under this section

28 unless the actor reasonably believes that such force is necessary to

29 protect himself against death or serious bodily harm; nor is it

30 justifiable if:

31 (a) The actor, with the purpose of causing death or serIOUS

32 bodily harm, provoked the use of force against himself in the same

33 encounter; or

34 (b) The actor knows that he can avoid the necessity of using such

35 force with complete safety by retreating or by surrendering pos­

36 session of a thing to a person asserting a claim of right thereto

37 or by complying with a demand that he abstain from any action

38 which he has no duty to take, except that:

39 (i) The actor is not obliged to retreat from his dwelling,

40 unless he was the initial aggressor or is assailed in his dwelling

41 by another person whose dwelling the actor knows it to be; and

42 (ii) A public officer justified in using force in the perfor-

43 mance of his duties or a person justified in using force in his

44 assistance or a person justified in using force in making an

45 arrest or preventing an escape is not obliged to desist from

46 efforts to perform such duty, effect such arrest or prevent

47 such escape because of resistance or threatened resistance by

48 or on behalf of the person against whom such action is directed.

49 (3) Except as required by paragraphs (1) and (2) of this sub-

50 section, a person employing protective force may estimate the

51 necessity of using force when the force is used, without retreating,

52 surrendering possession, doing any other act which he has no legal

53 duty to do or abstaining from any lawful action.

54 c. (1) Notwithstanding the provis'ions of N. J. S. 20:3-5, N. J. S.

55 ,20:3-9, of this section, the use of force or deadly force upon or

56 toward an intruder who is unlawf~llly in a dwelling is justifiable

57 when the actor" reasonably believes that the force is immediately

58 necessary for the purpose of protecting himself or other per'sons

59 in the dwelling against the ~lse of unlawful force by the intruder

60 on the present occasion.

61 (2) A reasonable belief exists when the actor, to protect him­

62 self or a third person, was in his own dwelling at the time of the

63 offense or- was privileged to be thereon*[, and:

64 (a) The]* *and the* encounter between the actor and intrude'/'

•
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65 was sudden and unexpected, compelling the actor to act ~n­

65A stantly*[; or]* i~and:*

66 *[(b)]* *(ar The actor- reasonably believed that the intruder

67 would inflict pe-rsonal injury upon the actor or other's in the

67A dwelling; or

68 *[(c)]* *(br The actor demanded that the intruder disa'rm,

69 snrrender or withdraw, and the intrtlder' refused to do so.

70 (3) An actor employing protective force may estimate the neces­

71 sity of using force when the for-ce is used, without retreating, sur­

72 rendering possession, withdrawing or doing any other act which

73 he has no legal dnty to do or abstaining from any lawful action.

1 2. N. J. S. 2C :3-6 is amended to read as follows:

2 2C :3-6. Use of Force in Defense of Premises or Personal

3 Property. a. Use of force in defense of premises. Subject to the

4 provisions of this section and of section 2C :3-9, the use of force

5 upon or toward the person of another is justifiable when the actor

6 is in possession or control of premises or is licensed or privileged

7 to be thereon and he reasonably believes such force necessary to

8 prevent or terminate what he reasonably believes to be the com­

9 mission or attempted commission of a criminal trespass by such

10 other person in or UpOll such premises.

11 b. Limitations on justifiable use of force in defense of premises.

12 (1) Request to desist. The use of force is justifiable under this

13 section only if the actor first requests the person against whom

14 such force is used to desist from his interference with the property,

15 unless the actor reasonably believes that:

16 (a) Such request would be useless;

17 (b) It would be dangerous to himself or another person to make

18 the request; or

19 (c) Substantial harm will be done to the physical condition of

20 the property which is sought to be protected before the request can

21 effectively be made.

22 (2) Exclusion of trespasser. The use of force is not justifiable

23 under this section if the actor knows that the exclusion of the

24 trespasser will expose him to substantial danger of serious bodily

25 harm.

26 (3) Use of deadly force. The use of deadly force is not justifiable

27 under subsection a. of this section unless the actor reasonably

28 believes that:

29 (a) The person against whom the force is used is attempting to

30 dispossess him of his dwelling otherwise than under a claim of

31 right to its possession; or

32 (b) The person against whom the force is used is attempting to
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33 commit or consummate arson, burglary, robbery or other criminal

34 theft or property destruction; except that

35 (c) Deadly force does not become justifiable under subsections

36 (a) and (b) of this subsection unless the actor t"easonably believes

37 that:

38 (i) The person against whom it is employed has employed

39 or threatened deadly force against or in the presence of the

40 actor; or

41 (ii) The use of force other than deadly force to terminate

42 or prevent the commission or the consummation of the crime

43 would expose the actor or another in his presence to substan-

44 tial danger of [serious] bodily harm. An actor within a dwell-

45 ing shall be pt-esumed to have a reasonable belief in the exis-

46 tence of the danger. The State must rebut this presumption

47 by proof beyond a reasonably doubt.

48 c. Use of force in defense of personal property. Subject to the

49 provisions of subsection d. of this section and of section 2C :3-9,

50 the use of force upon or toward the person of another is justifiable

51 when the actor reasonably believes it necessary to prevent what he

52 reasonably believes to be an attempt by such other person to commit

53 theft, criminal mischief or other criminal interference with personal

54 property in his possession or in the possession of another for whose

55 protection he acts.

56 d. Limitations on justifiable use of force in defense of personal

57 property.

58 (1) Request to desist and exclusion of trespasser. The limita­

59 tions of subsection b. (1) and (2) of this section apply to subsec­

60 tion c. of this section.

61 (2) Use of deadly force. The use of deadly force in defense of

62 personal property is not justified unless justified under another

63 provision of this chapter.

1 3. N. J. S. 2C :3-11 is amended to read as follows:

2 2C :3-11. Definitions. In this chapter, unless a different mean-

3 ing plainly is required: a. "Unlawful force" means force, including

4 confinement, which is employed without the consent of the person

5 against whom it is directed and the employment of which consti­

6 tutes an offense or actionable tort or would constitute such offense

7 or tort except for a defense (such as the absence of intent, negli­

8 gellce, or mental capacity; duress, youth, or diplomatic status)

9 not amounting to a privilege to use the force. Assent constitutes

10 consent, within the meaning of this section, whether or not it other­

11 wise is legally effective, except assent to the infliction of death or

12 serious bodily harm.
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13 b. "Deadly force" means force which the actor uses with the

14 purpose of causing or which he knows to create a substantial risk

15 of causing death or serious bodily harm. Purposely firing a fire­

16 arm in the direction of another person or at a vehicle, building or

17 structure in which another person is believed to be constitutes

18 deadly force. A threat to cause death or serious bodily harm, by the

19 production of a weapon or otherwise, so long as the actor's purpose

20 is limited to creating an apprehension that he will use deadly force

21 if necessary, does not constitute deadly force.

22 c. "Dwelling" means any building or structure, though movable

23 or temporary, or a portion thereof, which is for the time being the

24 actor's home or place or lodging except that, as used in 2C :3-7, the

25 building or structure need not be the actor's own home or place of

26 lodging.

27 d. "Serious bodily harm" means bodily harm which creates a

28 substantial risk of death or which causes serious, permanent dis­

29 figurement or protracted loss or impairment of the function of any

30 bodily member or organ or which results from aggravated sexual

31 assault or sexual assault.

32 e. "Bodily harm" means physical pain, or temporary disfigu1'e-

33 ment, or impairment of physical condition.

1 4. This act shall take effect immediately.

CRIMES

Prescribes the justifiable use of deadly force under certain cir­

cumstances.



ASSEMBL Y, No. 297
Introduced Pending Technical Review by Legislative Counsel

PRE-FILED FOR INTRODUCTION IN THE 1986 SESSION

By Assemblyman PATERNITI

ASSEMBL Y, No. 538

STATE OF NEW JERSEY

PRE-FILED FOR INTRODUCTION IN THE 1984 SESSION

By Assemblymen PATERNITI, PELLECCHIA, PArrERO, HAY­

TAIAN, ZANGARI, Assemblywoman GARVIN, Assemblymen

DORIA and KERN

AN ACT concerning the use of deadly force and amending N. J. S.

2C :3-4 and N. J. S. 2C :3-6.

1 BE IT ENACTED by the Senate and General Assembly of the State

2 of New Jersey:

1 1. N. J. S. 2C :3-4 is amended to read as follows:

2 2C :3-4. Use of Force in Self-Protection. a. Use of force justi-

3 fiable for protection of the person. Subject to the provisions of

4 this section and of section 2C :3-9, the use of force upon or toward

5 another person is justifiable when the actor reasonably believes

6 that such force is immediately necessary for the purpose of protect­

7 ing himself against the use of unlawful force by such other person

8 on the present occasion.

9 b. Limitations on justifying necessity for use of force.

10 (1) The use of force is not justifiable under this section:

11 (a) To resist an arrest which the actor knows is being made by

12 a peace officer in the performance of his duties, although the arrest

13 is unlawful, unless the peace oHicer employs unlawful force to

14 effect such arrest; or

15 (b) To resist force used by the occupier or possessor of prop­

16 erty or by another person on his behalf, where the actor knows that

17 the person using the force is doing so under a claim of right to

18 protect the property, except that this limitation shall not apply if:

19 (i) The actor is a public officer acting in the performance of

20 his duties or a person lawfully assisting him therein or a
EXPLANATION-Matter enclosed in bold·faced brackets [thus] in the above bilI

is not enacted and is intended to be omitted in the law.



21 person malting or assisting in a lawful arrest;

2:2 (ii) The actor has been unlawfully dispossessed of the

23 property and is making' a reentry or recaption justified by

24 section 2C :3-6; or

25 (iii) The actor reasonably believes that such force is neces-

26 sary to protect himself against (leath or serious bodily harm.

27 (2) The use of deadly force is Hot justifialJle under this section

28 unless the actor reasoualJly believes that such force is necessary to

29 protect himself agailJst [death or serious] bodily harm; nor is it

30 justifiable if:

31 (a) The actor, with the purpose of causmg death or serious

32 bodily harm, provoked the use of force against himself in the same

33 encounter; or

34 (b) The actor knows that he ean avoid the necessity of using such

35 force ~with complete safety IJy retreating 01' by surrendering pos­

3G session of a thing to a persoll asserbng a claim of right thereto

37 or by complying with n uemuml that he abstain from any action

38 which he has no duty to take, except that:

39 (i) The actor is not obliged to retreat from his dwelling,

40 unless he was the iuitial aggressor or is assailed in his dwelling

41 by another perSOll whose dwelling the actor knows it to be; and

42 (ii) A public officer justified ill using force in the perfor-

43 mance of his duties or a person justified in using force in his

44 assistance or a person justified in using force in making an

45 arrest or preventing an escape is not obliged to desist from

4G efforts to perform such duty, effect such arrest or prevent

47 such escape because of resistance or threatened resistance by

48 or on behalf of the person against whom such action is directed.

49 (3) Except as required by paragraphs (1) and (2) of this suh-

50 section, a person employing protective force may estimate the

51 necessity of using force when the force is used, without retreating,

52 surrendering possession, doing any other act whic11 he has no legal

53 duty to do or abstaining from any lawful action.

1 2. N. J. S. 2C :3-6 is amended to read as follows:

:2 2C :3-6. Use of Force in DefelJSe of Premises or Personal

3 Property. a. Use of force in defense of premises. Subject to the

4 provisions of this seetioll and of section 2C :3-9, the use of force

5 upon or toward the p81·S011 of another is justifiable when the actor

G is in possession or control of premises or is licensed or privileged

7 to be thereon and he reasollably believes such force necessary to

8 prevent or terminate what he reasOllUbly believes to be the come

9 mission or attempted commission of a criminal trespass by such

..
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10 other person in or upon such premises.

11 b. Limitations 011 justifiable use of force in defense of premises.

12 (1) Request to desist. The use of force is justifiable under this

13 section only if the actor first requests the person against whom

14 such force is used to desist from his interference with the property,

15 unless the actor reasonably believes that:

16 (a) Such request would he useless;

17 (b) It would be dangerous to himself or another person to make

18 the request; or

19 (c) Substantial harm will be done to the physical condition of

20 the property which is sought to be protected before the request can

21 effectively be made.

22 (2) Exclusion of trespasser. ']]16 use of force is not justifiable

23 under this section if the actor knows that the exclusion of the

24 trespasser will expose him to substantial danger of serious bodily

25 harm.

26 (3) Use of deadly forcr. 'l'he use of deadly force is Hot justifiable

27 under subsection a. of this section unless the actor reasonably

28 believes that:

29 (a) The person against whom the force is used is attemptillg to

30 dispossess him of his dwelling otherwise than under a claim of

31 right to its possession; or

32 (b) The person against whom the force is used is attempting to

33 commit or consummate arson, burglary, robbery or other criminal

34 theft or property destruction[; except that

35 (c) Deadly force does not become justifiable under subsections

36 (a) and (b) of this subsection unless:

37 (i) The person against whom it is employed has employed

38 or threatened deadly force against or in the presence of the

39 actor; or

40 (ii) The use of force other than deadly force to prevent the

41 commission or the consummation of the crime would expose

42 the actor or another in his presence to substantial danger of

43 serious bodily harm].

44 c. Use of force in defense of personal property. Subject to the

45 provisions of subsection d. of this section and of section 2C :3-9,

46 the use of force upon or toward the person of another is justifiable

47 when the actor reasonably believes it lJecessary to prevent what he

48 reasonably believes to be an attempt by such other person to commit

49 theft, criminal mischief or other criminal interference with personal

50 property in his possession or ill the possession of another for whose

51 protection he acts.
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52 d. Limitations on justifiable usc of force in defense of personal

53 property.

54 (1) Request to desist and exclusion of trespasser. The limita­

55 tions of subsection b. (1) ailel (2) of this section apply to subsec­

56 tion c. of this section.

57 (2) Use of deadly force. 'l'he use of deadly force in defense of

58 personal property j s not justified unless justified under another

5D proyisiolls of this chapter.

1 3. This act shall take effect immediately.

STATEMENT

This bill expands the circumstances under which the use of

deadly force would he justifiable in self-defense and in defense

of one's dwelling place.

Section 1 of the bill amends N. J. S. 2C :3-4 to provide that the

use of deadly force in self-defense would be justifiable if the

person using it reasonably belieyec1 that the use of deadly force

was necessary to protect himself against hodily harm.

Section 2 of the hill ampmls N. J. S. :?C :3-6 to remove two COll­

ditiolls on the use of c1earlly force il1 defense of premises that are

now in the law. The first condition removed by the hill is the

requirement that the person agaiw\t whom the deadly force is used

had used or threatelled to use deadly force himself. The second

condition removed by the bill is the requirement that use of less

force would have exposed. the actor or someone else to the danger

of serious bodily harm.

,
•



ASSEMBL Y, No. 323
Introduced Pending Technical Review by Legislative Counsel

PRE-FILED FOR IN'l'RODUCrrION IN TRE 1986 SESSION

By Assemblyman KERN

ASSEMBL Y, No. 931

STATE OF NEW JERSEY
INTRODUCED .TANUARY 30, 1984

By Assemblymen KERN, FELlOE, MARKERT, SORUBER, GILL,

GIRGENTI, KOSOO and SOIfWARTZ

AN ACT concerning the justifiable use of force and deadly force by

the owner or other legal occupant of a dwelling, amending sec­

tions 20 :3-4 and 20 :3-5 of Title 20 of the New Jersey Statutes

and supplementing chapter 3 of Title 20 of the New Jersey

Statutes.

1 BE IT ENACTED by the Senate and General Assembly of the State

2 of New Jersey:

1 1. N. J. S. 20 :3-4 is amended to read as follows:

2 20 :3-4. Use of Force in Self-Protection. a. Use of force justi-

3 fiable for protection of the person. Subject to the provisions of

4 this section and of section 20 :3-9 and except as provided in

5 section 3 of P. L. ., c., (c. ... ) (now pending be­

6 fore the Legislature as Assembly Bill No. . .. of 1984), the use of

7 force upon or toward another person is justifiable when the actor

8 reasonably believes that such force is immediately necessary for

9 the purpose of protecting himself against the use of unlawful force

10 by such other person on the present occasion.

11-12 b. Limitations on justifying necessity for use of force.

13 (1) The use of force is not justifiable under this section:

14 (a) To resist an arrest which the actor knows is being made by

15 a peace officer in the performance of his duties, although the arrest

16 is unlawful, unless the peace officer employs unlawful force to

17 effect such arrest; or

18 (b) To resist force used by the occupier or possessor of prop­

19 erty or by another person on his behalf, where the actor knows that
EXPLANATION-Matter enclosed in bold-faced brackets [thus] in the above bill

is not enacted and is intended to be omitted in the law.
Matter printed in italics thus is new matter.
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20 the person using the force i~ JOillg so under a claim of right to

21 protect the property, except that ,this limitation shall not apply if:

22 (i) The actor is a public officer acting in the performance of

23 his duties or a person lawfully assisting him therein or a

24 person making or assisting in a lawful arrest;

25 (ii) The actor has been unlawfully dispossessed of the

26 property and is making a reentry or recaption justified by

27 section 2C :3-6; or

28 (iii) The actor reasonably believes that such force is neces-

29 sary to protect himself against death or serious bodily harm.

30 (2) The use of deadly force is not justifiable under this section

31 unless the actor reasonably believes that such force is necessary to

32 protect himself against death or serious bodily harm; nOr is it

33 justifiable if:

34 (a) The actor, with the purpose of causmg death or serious

35 bodily harm, provoked the use of force against himself in the same

36 encounter; or

37 (b) The actor knows that he can avoid the necessity of using such

38 force with complete safety by retreating or by surrendering pos­

39 session of a thing to a person asserting a claim of right thereto

40 or by complying with a demand that he abstain from any action

41 which he has no duty to take, except that:

42 (i) The actor is not obliged to retreat from his dwelling[,

43 unless he was the initial aggressor or is assailed in his dwelling

44 by another person whose dwelling the actor knows it to be];

45 and

46 (ii) A public officer justified in using force in the perfor-

47 mance of his duties or a person justified in using force in his

48 assistance or a person justified in using force in making an

49 arrest or preventing an escape is not obliged to desist from

50 efforts to perform such duty, effect such arrest or prevent

51 such escape because 'of resistance or threatened resistance by

52 or on behalf of the person against whom such action is directed.

53 (3) Except as required by paragraphs (1) and (2) of this sub-

54 section, a person employing protective force may estimate the

55 necessity of using force when the force is used, without retreating,

56 surrendering possession, doing any other act which he has no legal

57 duty to do or obstaining from any lawful action.

1 2. N. J. S. 2C :3-5 is amended to read as follows:

2 2C :3-5. Use of Foroe for the Protection of Other Persons.

3 a. Subjeet to the provisions of this section and ofseetion 2C :3-9

4 and except as p'lovided in section 3 of P. L. ., c... , (C.

5 ) (now pendin{l be/Me the Legislature as Assembly Bill



6 No. of 1984), the use of force upon or toward the lJerson of

7-8 another is justifiable to protect a third person when:

9 (1) The actor would be justified under section 2C :3-4 in using

10 such force to protect himself against the injury he believes to be

11 threatened to the person whom he seeks to protect; and

12 (2) Under the circumstances as the actor reasonably believes

13 them to be, the person whom he seeks to protect would be justified

14 in using such protective force; and

15 (3) The actor reasonably believes that his intervention is neces-

16 sary for the protection of SUGh other person.

17 b. Notwithstanding subsection a. of this section:

18 (1) When the actor would be obliged under section 2C :3-4

19 b. (2) (b) to retreat or take other action he is not obliged to do so

20 before using force for the protection of another person, unless he

21 knows that he can thereby secure the complete safety of such other

22 person; and

23 (2) When the person whom the actor seeks to protect would be

24 obliged under section 2C :3-4 b. (2) (b) to retreat or take similar

25 action if he knew that he could obtain complete safety by so doing,

26 the actor is obliged to try to cause him to do so before using force

27 in his protection if the actor knows that he can obtain complete

28 safety in that way; and

29 (3) Neither the actor nor the person whom he seeks to protect

30 is obliged to retreat when in the other's dwelling to any greater

31 extent than in his own.

1 3. (New section) Use of Force for the Protection of Persons in

2 a Dwelling. a. Notwithstanding the provisions of N. J. S. 2C :3-4,

3 N. J. S. 2C :3-5 and N. J. S. 2C :3-9, the use of force or deadly

4 force upon or toward -an intruder who is unlawfully in a dwelling

5 is justifiable when the actor reasonably believes that the force is

6 immediately necessary for the purpose of protecting himself or

7 other persons in the dwelling against the use of unlawful force

8 by the intruder on the present occasion.

9 b. A reasonable belief exists when the actor, to protect himself

10 or a third person, was in his own dwelling at the time of the

11 offense or was privileged to be thereon, and;

12 (1) The encounter between the actor and intruder was sudden

13 and unexpected, compelling the actor to act instantly; or

14 (2) The actor reasonably believed that the intruder would inflict

15 personal injury upon the actor or others in the dwelling; or

16 (3) The actor demanded that the intruder disarm, surrender

17 or withdraw, and the intruder refused to do so.
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18 c. An actor employing protective force may estimate the necessity

19 of using force when the force is used, without retreating, surrender­

20 ing possession, withdrawing or doing any other act which he has

21 no legal duty to do or abstaining from any lawful action.

1 4. This act shall take effect immediately.

STATEMENT

This bill allows the intended victim or other legal occupants of

a dwelling to use force against an unlawful intruder and provides

various defenses to criminal liability.

1 .•If.' ••(.si t ~_--_di- flii',i,lll"r 1- Hi !1 Uf. 'M leu 11, •. 1)' If U ilt - '"



ASSEMBL Y, No. 498
Introduced Pending Technical Review by Legislative Counsel

PRE-FILED FOR INTRODUCTION IN THE 1986 SESSION

By Assemblyman SHUSTED

ASSEMBLY COMMITTEE SUBSTITUTE FOR

ASSEMBLY, Nos. 326 and 538

STATE OF NEW JERSEY

ADOPTED FEBRUARY 6, 1984

Sponsored hy Assemblymen SHUSTED and PATERNITI

AN ACT concerning the justifiable use of deadly force under certain

circumstances and amending N. J. S. 2C :3-6, N. J. S. 20 :3-9 and

N. J. S. 20 :3-11.

1 BE IT ENACTED by the Senate and General Assembly of the State

2 of New Jersey:

1 1. N. J. S. 20 :3-6 is amended to read as follows:

2 2C :3-6. Use of Force in Defense of Premises or Personal

:3 Property. a. Use of force in defense of premises. Subject to the

4 provisions of this section and of section 20 :3-9, the use of force

;) upon or toward the person of another is justifiable when the actor

6 is in possession or control of premises or its curtilage or is licensed

7 or privileged to be thereon and he reasonably believes such force

8 necessary to prevent or terminate what he reasonably believes to

9 be the commission or attempted commission of a criminal trespass

10 by such other person in or upon such premises.

11 b. Limitations on justifiable use of force in defense of premises.

12 (1) Request to desist. The use of force is justifiable under this

13 section only if the actor first requests the person against whom

14 such force is used to desist from his interference with the property,

15 unless the actor reasonably believes that:

16 (a) Such request would be useless;

17 (b) It would be dangerous to himself or another person to make

18 the request; or

19 (c) Substantial harm will be done to the physical condition of

20 the property which is sought to be protected before the request can

21 effectively be made.
EXPLANATION-Matter eneloeed in bold-faced brackets [thns] in the above bill

ie not enacted and is intended to be omitted in the Jaw.
Malter printed in italics thus is new matter.



actor; or

(i) The person against whom it is employed has employed

or threatened deadly force against or in the presence of the

2

22 (2) Exclusion of trespasi"er. The use of force is not justifiable

23 under thiR section if the aetor knows that the exclusion of the

24 trespasser will expose him to substantial danger of serious bodily

2:1 harm.

26 (3) Use of deadly force. Thr use of deadly force is not justifiable

27 under subsection a. of this section unless the actor reasonably

28 helieveR that:

29 (a) The person against whom the force is used is attempting to

30 dispossess him of his dwelling' otherwise than under a claim of

31 right to ib'l possession; or

32 (h) T11e person againRt whom the force is used is attempting t,o

33 commit or consrlmmate arson, burglary, robbery or other criminal

34 theft or property deRtruction; except that

3:) (c) Deadly force dors not become justifiable under suhsectionR

3G (a) and (b) of this subsection unless the actor reasonably believes

37 that:

38

39

40

41 (ii) The use of force other than deadly force to te'rminate

42 or prevent the commission or the consummation of the

43 [crime] criminal trespass would expose the actor or another

44 in his presence to substantial danger of [serious] bodily harm.

45 An actor within a dwelling shall be presumed to have a reason-

46 able belief in the existence of such danger. The State must

47 rebut this pres~vmption by proof beyond a reasonable doubt.

48 c. Use of force in defense of personal property. Subject to the

49 provisions of subsection d. of this section and of section 20 :3-9,

50 the use of force upon or toward the person of another is justifiable

51 when the actor reasonably believes it necessary to prevent what he

52 reasonahly believes to be an attempt by such other person to commit

53 theft, criminal mischief or other criminal interference with personal

54 property in his possession 0)' in the possession of another for whose

55 protection he acts.

56 d. Limitations on justifiable use of force in defense of personal

57 property.

58 (1) Request to desist and exclusion of trespasser. The limita­

59 tions of subsection b. (1) and (2) of this section apply to subsec­

60 tion c. of this section.

61 (2) Use of deadly force. The use of deadly force in defense of

62 personal property is not justified unless justified under another

63 provision of this chapter.

1 2. N. J. S. 20 :3-9 is ameiided to read as follows:

,-, " 1 - I Q, .11; Tn,UI.IRLl ,K.'.'l' t t •••• ,_ ., 1. "):11,,',)1 _$.!iHn ,au I ., ... "- ,HII
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2 2C :3-9. Mistake of Law as to Unlawfulness of Force or Legality

3 of Arrest; Reckless or Negligent Use of Excessive But Otherwise

4 .Justifiable Force; Reckless or Negligent Injury or Risk of Injury

;J to Innocent Persons. a. The justification afforded by sections

6 2C :3-4 to 2C :3-7 is unavailable when:

7 (1) The actor's belief in the unlawfulness of the force or con­

8 duct against which he employs protective force or his belief in the

9 lawfulness of an arrest which he endeavors to effect by force is

10 erroneous; and

11 (2) His error is due to ignorance or mistake as to the provisions

12 of the code, any other provisions of the criminal law or the law

13 governing the legality of an arrest or search.

14 b. Deleted by amendment (P. L. 1981, c. 290).

15 c. When the actor is justified under sections 2C :3-3 to 2C :3-8 in

16 using force upon Or toward the person of another but he recklessly

17 or negligently injures or creates a risk of injury to innocent per­

1~ sons, the justification afforded by those sections is unavailable in a

19 prosecution for such recklessness or negligence towards innocent

20 persons.

21 d. 'Where the justifications afforded in sections 20 :3-4 to 20 :3-8

22 arc unavailable because the actor's belief is unreasonable:

2;1 (1) An actor who is reckless as to the existence of the circum­

24- stances justifying the use of force pursuant to section 20 :3-4 to

25 .'JC :3-8, or who is reckless as to the amount of force necessary may

26 not be convicted of an offense that requires purpose or knowledge

27 as to any result or circutnstance element but he may be convicted of

28 II lesser included offense requiring recklessness or negligence as to

29 (/ result or circumstance element.

30 (2) An actor who is negligent as to the existence of the circum­

31 stances justifying the use of force pttrsuant to sections 20:3-4 to

32 2C :3-8, or who is negligent as to the amount of force necessary

33 may not be convicted of an offense that requires purpose, knowl­

~-:l4 edge or recklessness as to any resttlt or circumstance element btd

35 he may be convicted of a lesser included offense requiring negli­

36 gence as to (I, res'ult or ci'rcumstance element.

1 3. N..J. S. 2C :3-11 is amended to read as follows:

2 2C :3-11. Definitions. In this chapter, unless a different mean-

3 ing plainly is required: a. "Unlawful force" means force, including

4 confinement, which is employed without the consent of the person

5 against whom it is directed and the employment of which consti­

6 tutes an offense or actionable tort or would constitute such offense

7 or tort except for a defense (such as the absence of intent, negli­

S gence, or mental capacity; duress,youih, or diplomatic status)
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9 not amounting to a privilege to use the force. Assent constitutes

10 consent, within the meaning of this section, whether or not it othel'­

11 wise is legally effective, except assent to the infliction of death or

12 serious bodily harm.

13 b."Deadly force" means force which the actor uses with the

14 purpose of causing' or which he knows to create a substantial risk

15 of causing death or serious bodily harm. Purposely firing a fire­

16 arm in the direction of another person or at a vehicle, building or

17 structure in which anotber person is believed to be constitutes

18 deadly force. A threat to cause death or serious bodily harm, by the

19 production of a weapon or otherwise, so long as the actor's purpose

20 is limited to creating an apprehension that he will use deadly force

21 if necessary, does not constitute deadly force.

22 c. "Dwelling" means any building or structure, though movable

23 or temporary, or a portion thereof, which is for the time being the

24 actor's home or place of lodging except that, as used in 20 :3-7, the

25 building or structure need not be the actor's own home or place of

26 lodging.

27 d. "Serious bodily harm" means bodily harm which creates a

28 substantial risk of death or which causes serious, permanent dis­

29 flgurement or protracted loss or impairment of the function of any

30 hodily member or organ or which results from aggravated sexual

31 assault or sexual assault.

32 e. "Bodily harm" means physical pain, or temporary disfigure-

33 ment, or impairment of physical condition.

1 4. This act shall take effect immediately.

STATEMENT

The purpose of this bill is to clarify the circumstances under

which the use of force is justified. rrhis bill changes three sections

of the Criminal Code, N. J. S. 2C :3-6, N. J. S. 2C :3-9 and N. J. S.

2C:3-11. As provided in this bill, N. J. S. 2C:3-6(b) (3) (c) (ii)

would justify the use of deadly force whenever the actor reasonably

believes that a trespasser is upon the person's premises attempting

to commit one of the crimes specified in subsection b. (3) (b), and

the actor reasonably believes that employing less force would

expose the actor or another to the danger of bodily injury. Also

under this bill defense of a person's premises is also to include the

curtilage of the premises.

An additional amendment to this section of law pertaining to the

use of force in defense of premises or property creates a presump­

tion allowing for the use of deadly force when a person in his

...............~)"")f.........,...- m....··- ....: ' ...lJJiIl'...'....' ..." ..., __......u ..., _I_'.....u .......n...ije....' .....t'....' ...jI __,...._ ........, _ ........,......0..811_.111....11 ,,,,"UI'''',''''':ki),...,..""~.,o&.,,,r_,.............., _,1 ..........." ...,...1 )Ii.".......",ljjJtl"'(i!".,.;1...._f"1.""'.~_....'t ........'...".J...lji1! ...)Ui_,!li.
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dwelling has reason to believe that use of less than deadly force

would expose him or another person to substantial danger of bodily

harm. In order to rebut this presumption, the State would be re­

quired to present proof beyond a reasonable doubt. According to

present law, the burden of proving that such a belief is reasonable

falls upon the person who is accused of unjustifiable use of deadly

force.

Under current law "bodily harm" is not defined, therefore the

changes to N. J. S. 20 :3-11 provided in this bill establish a designa­

tion for "bodily harm."

The addition in this bill to N. J. S. 20 :3-9 replaces N. J. S.

20 :3-9(b), which was deleted by P. L. 1981, c. 290. This addition

avoids the possibility of convicting one who commits an offense

requiring purpose or knowledge as to a circumstance or result

element when that person did so because he made reckless or negli­

gent mistake as to the existence of the circumstances justifying the

use of force, or, a similar mistake in estimating the necessity for

the force which was employed. It is provided, however, that a

person may be convicted of a lesser included offense requiring reck­

lessness or negligence as to a result or circumstance element of the

crime.

It is believed that by these changes current law regarding the

use of deadly force in defense of premises will become more reason­

able for persons whose homes have been broken into or trespassed

upon without opening it to the possibility of being abused.
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AN ACT authorizing townships 'with populations under 20,000 to

enact ordinances providing for the appointment of local hoanls

of health, and amending R. S. 26 :3-9.

1 BE IT ENACTED by the Senate and General Assemb7y of the State

2 of New JeTsey:

1 1. R. S. 26 :3-9 is amended to read as follows:

2 26 :3-9. a. rrhe local board in every township having' a popula-

3 tion of not more than 20,000 inhabitants shall be composed of the

4 members of the township committee, the township assessor or, if

5 the township has a board of assessors, the township Clerk, and one

6 physician to be appointed by the township committee for a term of

7 three years from the time of his appointment and until his snc­

8 cessor is appointed[, but any]. The township committee may by

9 ordinance provide for the appointment of not 'more than two alter-

10 nate members. Alternate members shall be designated at the time

11 of appointment as "Alternate No.1" and "Alternate No.2." The

12 tenn of the alternate membeTs shall be for two years, e:J;cept that

13 of the fiTst two alternate rnembers appointed, one shall be ap1Jointed

14 for a teTm of one year so that the term of not more than one alter­

15 nate membeT shall expiTe in anyone yeaT. A vacancy occurring

16 otheTwise than by expiration of tenn shall be filled by the aP1JOint­

17 ing authority for the unexpired term only. ",llternate members

18 may paTticipate in discussions of the proceedings but may not vote

19 except in the absence 01' disqualification of a regular member. .A

20 vote shall not be delayed in Mder that a regular member ,nay vote

21 instead of au alternate member. In the event thal (f choicc must be

EXPLANATION-Mauer enclosed in bold-faced brackets [rhus] in the above bill
is not enacted and is intended to he omitted in the law.

Matter printed in italics thus is new maHer.
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22 made as to which alternate membe'l' i8 to vote, Alternate No. 1 

23 shall vote. 

24 b. Any such township may by ordinance adopt the provisions of 

25 subdivision B of this article and thereafter shall be subject to the 

26 provisions thereof and shall not be subject to the provisiolls of this 

27 subdivision of this article. 

1 2. This act shall take effect immediately. 

STATEMENT 

This bill allows townships with populations under 20,000 to enact 

ordinances providing for the appointment of up to hvo alternate 

members to local boards of health. The alternates would act ill 

the absence of a regular member. The bill is similar to recent 

legislation which authorized the appointment of alternate members 

of municipal planning and zoning boards. It is intended to assist 

local boards of health in carrying out their official duties by making 

it easier for them to meet quorum requirements, and to do without 

the participation of a regular member when a conflict of interest 

arises. 



ASSEMBLY CO)!l\IITTEE SUBSTITUTE FOR 

ASSEMBLY, Nos. 498, 323 a.nd 297 

STATE OF NEW JERSEY
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AN ACT concerning the justifiable use of force and deadly force 

under certain circumstances and amending N. J. S. 2C:3-4, 

N. J. S. 2C:3-6 and N. J. S. 2C:3-11. 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New .Jersey: 

1 1. N. J. S. 2C:3-4 is amended to read al'l follows: 

2 2C :3-4. Use of Force in Self-Protection. a. Use of force justi­

3 fiable for protection of the person. Subject to the provisions of 

4 this section and of section 2C :3-9. the use of force upon or toward 

5 another person is justifiable when the actor reasonably believes 

6 that such force is immediately necessary for the purpose of pro­

7 tecting himself against the use of unlawful force by such other 

8 person on the present occasion. 

9 b. Limitations 011 justifyill~ necessity for use of force. 

10 (1) The use of force is not justifiable under this section: 

11 (a) To resist an armst whieh the actor knows is heing made hy 

12 a peace officer ill tl:e }lI'J'forman('c of his duties, although the arrest 

1:3 is unlawful, unless the peace olIicer employs unlawful force to 

14 effect such arrest; or 

15 (b) To resist force used by tlle occupier or possessor of prop­

16 erty or by another person Oll his behalf. where the actor knows that 

17 the person using tllC force is doing so under a claim of right to 

18 protect the property, except that this limitation shall not apply if: 

19 (i) The actor is a public officer lcting in the performance 

20 of his duties or a persoll lawfully a~sisting him therein or a 

21 person making or n~sb.tin~ in n lawful arrest; 

22 (ii) 'l'he nl'tor hns b<>en unlawfully dispossessed of the 
EXPLAl'IA'fIOl'l-~I.ller enelnted ba bold·raeed braekel. [thu,] In the abo'e bill 

i. DOl eftlleled aDd I. Intended to lie omitted in the law. 
II...... prlnled In ltalie. ,It". I, Dew maUer. 
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23 propertYJ'nd is making a reentry or recaption justified by 
24 section 2 :3-6; or 

25 (iii) Th~ actor reasonably believes timt such force is neces­

26 aary to prptect himself against ueath or serious bodily harm. 

27 (2) The use: of deadly force is llot justifiable under this section 

28 unless the actt reasonably helieves that such force is necessary to 

2!) protect lJimselr ngailist death or serious hodily harm: nol' is it 

30 justifiable if: : 

31 (a) The ac~ol', with the purpose of causing ,ieath or seriom: 

32 bodily hann, p~ovoked the usn of force against himself in the same 
i 

33 encounter; or ! 
I 

34 (b) The act?r knows that he can avoid the necessity of using such 

35 force with codtplete safety by retreaGng or by surrendering pos­

36 session of a thing to a perSOll asserting a claim of right thel'eto 

37 or by complying with a demand that lle abstain fr01l1 any action 

38 which he has no duty to take, except that: 

39 (i) The actor is 1I0t obliged to retr~at from his dw(~lling, 

40 unless he was the initial ap;gressor or is assailed in his dwelling 

41 by another persoll whose dwelling the actor knows it to be; aurl 

42 (ii) A puhlic ofiicer ,justified ill using force in the perfor­

43 mance of his duties or a person justified in using force in his 

44 assistance or a person justified in using force in making au 

45 arrest or preventing un escape is not obliged to df'sist from 

46 efforts to perform such duty, effect such arrest c'r prevent 

47 such escape because of resistance or threateued resistance by 

48 or on behalf of the person against whom such action is direrted, 

49 (3) Exeept as l'e1luirec1 by parugmphs (1) and (2} of this Sllh­

50 section, a person employing protectiYe force may estimr+e tlw 

51 necessity of using force when the force is used. without retreating, 

52 surrendering possession, doing LUl~' other act ,~hich he has no legal 

53 duty to do or ab~tailling from any lawful action, 
54 c. (1) Nottoitllstandi/lg tlie pl"ol.·isions of N. J. 8. 2C :3--5, N, J. 8. 
55 2C ;.r1-9, of tltili licetion, the lise of force Or deadly force upo" or 

56 toward an illtrtll[p,r tt'1,o i.'l Imlawfully ill a dlUellingi.~ justifiable 

57 w/Wlt the actor rea.~onabl.lJ bc,iel.:es tliat tlle force is immediately 

58 IlCcessary for tile PW'l)Q.~e of prolectillg himself or other persolls 

59 i,t tile tlwellillg ago ·1I!.t fll(' 11M? of utllawful force by tile intrUder 

rIO on tile presc"t ol'cn,~io". 

61 (2) .A reasollaMc belief (';r;sts 'rile" tlle actor, 10 protect lIim­

62 sell or" tI,;rd 1}f!r,~oll. II'OS ill "i,~ OIl'II du'elTillq at the 'ime ol the 

63 o!e,"e or 1t:t18 pridlegt'd t" be tlHJ,'eOll, alld: 

64 (a) The e"cOIwtet 111'111 n'lI llie arlQ,' alltl illln,"e, W~., Stttlclell 

Gi) tllld uNexpected. colltp,.,lill!l tile actor to art instal/fly; or 
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66 (b) The actor rea~OI"'bl.l1 beli(",pll thai the i"ITutl~r ,would i_lid 

4;1 personal i"jl(.r;11 UP~" the actor or I}ther." ill tlu: dwe! Ig: or
 

68 (c) The Qetor de '4tlded that flit· i"lruder d;sarlil, ~urt"eHtler or
 

69 withdraw, a"d the i Itruder refused to do /jO.
 

70 (9) .4n actor ett,proy;"g protectil'e "'Tee ,tlay e.dillUJle 1111,' net',:.,'·
 

71 sity of 'llSinlllorce ~'Jte). the fOH'e i,.; 1'--it'd, (MIlot" rclrelllill!l, "YI'·
 

7:! rlJ7ldeTing f)O,~8eS''li!~'" ,,;itl.tlrawi"f/ or doi"9 allY o"u~r ttCt whid
 

7.:) Ite has no legal dul~ to do 01' abstainill9 trot'. allY law!vI al:lio,..
 

1 2. N. J. S. 2C:~ is amended to read 8S follows:
 

2 2C:3-6. Use of !Force ID Defeuse of PreDlitle" 'lr l)tmlfJlluJ

I 

3 Property. a. Use of force in defeuse of premises. Subject 10 the 

4 provisions of this s~tion and of section 2C :3-9, the use 01 fore.. 

5 upon or toward the Iperson of another is justifiable when the nctur 

6 is in possession or 40ntrol of premis£!8 or is licensed Qr l)rh'ilc~et1 
i 

1 to be thereon and lie reasonably belicves such force necessary to
 

S prevent or terminate what he reasonably belicvf>s to be the I~OIll·
 
9 mission or attempted commission of a crimillftl trespass by sueh
 

10 other person in or upon such premises.
 

11 b. Limitations on justifiable use of force in defense of premisps.
 

12 (1) Request to desist. The use of force is justifiable under this
 

13 section only if the actor fit'st l'elluests the person against whom
 

14 such force is used to desist from his interference with the prollert)".
 

15 unless the actor reasonabl)· believes that:
 

16 (a) Such request would be useless;
, 
17 (b) It would be dangerous to himself or another persoll to makf'
 

18 the request; or
 

19 (c) Substantial harm will be done to the physical condition of
 

20 the property wh~ch is sought to be protected lJefore the request ea,.
 

21 effectively be made.
 

22 (2) Exclusion of trespasser. The use of force is not justifiable
 

23 under this section if the actor knows that thf> exdusion of the
 

24 trespasser will expose him to substantial dan~er of serious hodily
 

25 harm.
 

26 (3) Use of deadly forcf'. The u~p of demlly force is not justifiahlf'
 

27 under subsection a, of this section unless the actor reasollably
 

28 believes that:
 

29 (a) The perSOll against whom the fOI'l'I' is used is attelJlptill~ to
 

ilO dispossess him ot' his dwelling' l)th('l'\rbje than under a claim of
 

31 right to its possessioll: 01'
 

32 (b) The persoll against whol11 the force is used is att£'mpting- to
 

3il commit or consummate arSOll. bur!dary, robbery or oUler rrimillaJ
 

34 theft or property de~truction: l'xcept tllat
 

35 (c) Deadly force does not heeome justifiable undpr subsections
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:l6 (a) anc) (b) of JhiS suhsecti()ll unless tll1~ ador relllloJUJbl.¥ Mluvu 
I 

:{7 that: . I 

38 (i) 'rhe rerl'!OJ' againlit whom it is elllployed has emp)Il')~·etl 
3!) or tJlreateJ~('(J deacll,- fon'l' ugaill.,;t or in the prelWlwe uf the 

40 actor; or I
 
I
 

41 (ii) Tile luse of forcC' othe!" tllRn deadly forf!f! to 'tnJlfIU.lI,­

42 or pre\'ent jtbe COJIIJlliSllioll or the ~()IlS~J1lm8tion of the erilll(' 

43 would expo~e tile 3<:tl)r or another In hIS presem~e to ~um.UJl· 
I 

tial dangeriof [scrious] hodily llann. ..ttl fletor VJitlain a tltl·~II. 

45 in9 shall bJ pre,~·1Jtnetl to "flve a rea.yol'UJbk b~lief iff t1&~ exi,. 
I 

46 tenee of tllf dal/ger, 1'/'B Stal(~ mu.st l'ebut tHy p'f.~l1""p'h", 

4:7 by proof b~1Jf)lld a reo.sollabl1/ doubt. 
I 

48 c. Use of for~e in Ilefense of personal property. Snhjt!ct to the
 

4!1 provisiol1s of S~bsllction (1. of this section Ill1d of scoction 2C ::1--9.
 

50 the use of forcelupon or toward the persoll of another is jUiltir18bl..
 

51 when the actor reasonably helinves it neceHSary to pre\'cJlt what he
 

52 reasonably beliE!\'es to lJ(> lUI attempt hy such oUIer Jlerson to t'Ommit
 
53 theft, criminal J~ischief or otller criminal ill'~erferenee with pl.'rsQual
 

54 property in his possession or in thl' posseSl3ion of another for whose
 

55 protection he a~ts.
 

56 d. LimitatiOlls 011 justifiable use of forille in defense of personal
 

57 property.
 

58 (1) Request to desist aod exclusion of trespasser. 'I'h.~ limita­


an tions of 8ubsec~ion h. (1) and (2) of this section apply to suhsee­


60 tion c. of this section.
 

lit (2) Use of deadly forc(!, 'I'he use of deadly force in dt!fense of
 

62 personal property is not justified unless justified under another
 

(i3 provision of this chapter.
 

1 3. N. J. S. 2C :3-11 is amended to read as follows: 

2 2C:3-11. Definitions. In tIlis chapter, unless a differl:nt luean­

3 iug plainly is required: a. "Unlawful force" means force, including 

4 confinement, which is employed without. the consellt of the person 

5 against whom it is directed and the employment of which consti. 

6 tutes an offense or act:onable tort or would constitute such offense 

7 or tort except for a defense (such as the ahsence of intent, negU­

S gence, or mental capacity; !Inr JSS, youth, or diplomatic status) 

!I not amounting to n privilege to use the force, Assent constitutes 

10 consent, withill the JlIl'ulIing of tl1is sec1ion, whether or not it other­


11 wise is legally effective, except as!'iellt to the infliction of death or
 

12 serious bodily harm,
 

13 b. "Deadly force" menus l'ol'('e which the nctor uses with tht>
 

14 purpose of causing or whic!1 he knl Wli to create a substantial risk
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15 of causing death ~r serious hodil~· ha"ml. PU1'JlCMW'ly ftrinJt a fin>. 
16 anum the dirooti~n of another penoll or at a ,-ehitole. l)uildinl; or 

17 stmeture in wbi+ another 'Jf>rson ill hetie\-Pd to I... oon~ti'1Jt~;; 
18 deadly force. i\ threat to enUSf> dr·atll or ,mriousl)O;fily baJ'JlI. h~' ."P 

19 production of a w~apon or other\\"is,'. :;0 ]on~ 8S dte 8t.'t(lr'. IIU'lJOl",t· 

20 is limited to creatf'S an apprehelll;ioll that he will Qllt> (lp__.H~· fnt'r4~ 

21 if neeessary, does I not constitute dpadl~- fonoe. 

22 c. "Dwelling" Il\c"ns 811~- huiJditlg or strnctllrt>, though 'llovabifo 

23 or temporary, or Ii portion thereof, which i5 for the time 1.·iUJ! till' 
I 

24 actor's home or pJrce or lodging excel,t tllat. as used in 2C~il--7. til..
 

25 building or struct,re n~d not be tile actor's 0\\"11 homt:' or 'l,lact' of
 

26 lodging. !
 

27 d. llSeriOU8 bo~ilY harm" mf!altS bodily harm wbidl CTeuh'ji, a
 

28 substantial risk of death or which Cllllsell s(~rious. l)f!11n81Ieut ,Ii,,·

I " . 

29 figurement or pro~racted loss or impllirment of the fnnt>tioll (tf nllY 

30 bodily member or! organ or whi<>h re-snlts from aggra\-aterl seXU8! 
I 

31 assault or sexual assault. 

32 e. "Bodily harnt" t~leans physical pain, or temporary di.~lig"n'. 

33 me1J', or impairmetlt of physical couditioll. 

1 4. This act shall take effect imlllediatel~-_ 

CRIMES 

Prescribes the justifiable nse of df!adly forcI' under ('ertu:1I (·ir­

cUDlstances. 



ASSEMBLY JUDICIARY COMMITTEE

STATEMENT TO

ASSEMBLY COMMITTEE SUBSTITUTE FOR

ASSEMBLY, Nos. 498, 323 and 297

STATE OF NEW JERSEY
DATED: FEBRUARY 27, 1986

The Assembly Judiciary Committee reports favorably an Assembly

Committee Substitute for Assembly Bill Nos. 498, 323 and 297.

This committee substitute amends the Criminal Code to clarify the

circumstances under which the use of force is justified in self-protection

and in defense of one's premises or property.

The provisions of the bill justify the use of deadly force whenever

the actor reasonably believes that the use of less force to terminate or

prevent a crime would expose the actor or another to the danger of

bodily harm. The bill also creates a presumption that the person had

a reasonable belief in the existence of such danger. In order to rebut

this presumption, the State would be required to present proof beyond

a reasonable doubt. According to present law, the burden of proving

that such belief is reasonable falls upon the person who is accused of

unjustifiable use of force.

Further, under current law "bodily harm" is not defined, therefore

the bill amends N. J. S. 2C :3-11 to establish a definition.



SENATE JUDICIARY COlVIMITTEE

STATEMENT TO

ASSEMBLY COMMITTEE SUBSTITUTE FOR

ASSEMBLY, Nos. 498, 323 and 297

STATE OF NEW JERSEY
DATED: OCTOBER 2, 1986

The Senate .Judiciary Committee reports favorably and with com­

mittee amendments Assembly Committee Substitute for ARsembl~T Bill

Nas. 4~l8, 323 and 297.

This hill is aimed at clarifying sections of the criminal code dealing

with the circumstances under which the use of force is justified in self­

protection and in defense of premises or personal property.

With regard to self-protection, the bill provides that use of force or

deadly force iR justifiable againRt an intruder when the person reason­

ably believes that the force is immediately necessary to protect himself

or another. As amended by the committee, the bill also provides that a

reasonalJle belief for the need of force exists when an encounter hetween

the person and an intruder in the person's dwelling is sudden and un­

expected and either the person reasonahly believes that the intruder

\vould inflict personal injury on the person or another; or the intruder

has refused to surrender or withdraw. Force can be used without a

requirement that the person retreat or surrender pORseBsion of the

dwelling.

With regard to the use of force in the protection of premises or

personal property, the bill provides that the use of deadly force is

justified when a person reasonably believes that the force is necessary

to prevent or terminate the commission of a crime or the person against

whom it is used has employed or threatened to employ deadly force.

If a person uses deadly force within his own dwelling, the bill creates

a presumption that the person '8 belief was reasonable. The prosecution

could overcome this presumption only by proof beyond a reasonable

doubt.
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ASSE~BLY COMMITTEE SUBSTITUTE FOR
 

ASSE~LY, Nos. 498, 323 and 297
 
i 

STAT~ OF NEW JERSEY
 

ADOPTED FEBRUARY 27, 1986 

Sponsored by Assemblymen SHUSTED, KERN and PATER!\TJTI 

AN .A~ eon~ernin~ the just.ifiahle use of force and tl~adly force 

under certain circumstances and amending N. J. S. 2C :3-4, 

N. J. S. 2C:3-6 and N. J. S. 2C:3-11. 

1 BE IT ENACTED by the Senate and Geneml Assembly 01 the State 

2 of New Jersey: 

1 1. N. J. S. 2C :3-4 is amended to read as follows: 

2 2C:3--4. Use of Force in Self-Protection. a. Use of force justi­

3 fiable for protection of the person. Sul)ject to the provisions of 

4 this section and of section 2C :3-9, the use of force upon or toward 

5 another person is .1ustifiable when the actor reasonably believes 

6 that such force is immediately necessary for the purpose of pro­

7 tecting himself against the use of unlawful force by ;;uch other 

8 person on the present occasion. 

9 b. Limitations on justifying necessity for use of force. 

10 (1) The use of force is not justifiable under this section: 

11 (a) To resist an arrest which the actor knows is being IT.....de by 

12 a peace officer in the performance of his duties, although the arrest 

13 is unlawful, unless the peace officer emplo)"s unlawful force to 

14 effect such arrest; or 

15 (b) To resist forc,~ used by the occupier or possessor of prop­

16 erty or by another person on Ilis hehalf, wllere the actor knows that 

11 the person using the force is doinA' so uuder n claim of right to 

18 protect the property, except thut this limitation 8hall not appl)" if: 

19 (i) The actor it> n pulJlic officer acting in the performance 

20 of his duties or a person lawfully assisting him therein or a 

21 person mokill~ or assisting in n lawful arrest: 

22 (ii) The actor has been unlnwfully dispossessed of the 
EDU""T.ON-~IallernelOHd la hold·r.ted brakeb llha'] la Ihe aho'·e biD 

I. aol _eled aftd I, lalead< d to lie omitted In lhe law. 
alatter ""aled in Iiallea ,lui. I. aew matter. 

M8ller ............nI...... ,'er, h•• 1IHII .pled u f.IIo..,.: 
·--8etuIee .mmlllM amend..a•••1I0pled Ode... I. 191'6. 
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23 prop~rty and is making a reentry or recaption justified by 

24 secti~n 2C :3-6; or 

25 (iii~ The actor reasonably believes that such force is neces­

26 8ary to protect himself against death or serious bodily harm. 

27 (2) TM
I 

use of deadly force is not justifiable under this section 

28 unless th~ actor reasonably believes that such force is necessary to 
I 

29 protef't Mmself agaim'lt death or serious bodily harm; nor is it 
I 

30 justifiabl~ if:
 
31 (a) 1.'h~ actor, with the purpose of causing death or serious
 

I 

32 bodily ha~, provoked the use of force against him~elf in the same 

33 encounterl; or 

34 (b) Th~ actor knows that he can avoid the necessity of using such 
I 

35 force with complete safety by retreating or by surrendering pos­

36 session o~ a thing to a person asserting a claim of right thereto 

37 or by co~plying with a demand that he abstain from any action 

38 which he has no duty to talw, exeept that: 

39 (i) The actor is not obliged to retreat from his dwelling, 

40 unless he was the initial aggressor or is assailed in his dwe11]ing 

41 by another person wlIose dwelling the actor knows it to be; and 

42 (ii) A public otIicer justified in using force in the perfor­

43 mance of his duties or a perSOIl justified in using force in his 

44 assistance or a person justified in using force in making an 

45 arrest or preventing all escape is not obliged to desist from 

46 efforts to perform such duty, effect such arrest or prevent 

47 such escape because of resistance or threatened resistance by 

48 or 'In behalf of tIle person against whom such action is directed. 

49 (3) Except as required by paragraphs (1) and (2) of this sub­

50 section, a person employing protective force may estimate the 

51 necessity of using force when the force is used, without retreating, 

52 surrendering possession, doing any other act which he has no legal 

53 duty to do or abstaining from any lawful action. 

54 c. (1) Notwitllstanding tile l)rovisio"s of N. J. S. 2C :9-5, N. J. S. 

55 20:9-9, of tllis section, tlw use of force or deadly force upOt£ or 

56 toward an intruder wlw is unlmofully i/t a dwellillg is justifiable 

57 when tlu! acfor reasonably believes tilat t1~e force is immediately 

lj8 nccessarl/ for llw IJurlm:5C o{ l1rotcclil/U Ilifll.~elf or otlter l)cr801l8 

59 in tlte d.uelli"o agail/st tlte ll~e of 11l1.la.ujul force by the i'ltnuler 

60 on the prescIlt occasion. 

61 (2) .A reasollable beU,,! (',J:;l"S t(,llen. the actor, to protect him­

62 8sl! or CJ l1&ird person, ft'a.~ ill ltis olCn dtfJr'lit.g at tile time of the 
6:J ollc,ulC (II' "'f','1 l"';vilf'gcd ff) be t"CI','m,-[, alltl: 
64 (al 1'I,c]- -alld tile- ellcounter between the actor alld illtl'tlde,' 
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65 was sudden 'and unexpected, compellillg the actor to act in­
! 

65A stantly·[; or~· ·and:· 

66 -[(bJr .(aJ"> The acto,' reasonably belie'ved that the iJltrudel' 

67 would itijlietpersonal injury upon tlte acto,' Qr other.s ill tlle 
I 

67A dwelling; 01'
 

68 ·[(cJ]· ·(br The actor demanded that the intruder disarm,
 

69 sun'ender or 'tpithdraw, and the intrude,' refused to do so.
 

70 (9) An actor employing protective force may estimate the neees­


71 sity of using force wJlen the force is used, without retreatin.q, sur­


72 rendering pO~8ession, withdrawing or doing any Otllt/' ad wl1icl,
 

73 he has nO legal duty to do or abstaining frollt any lawful action. ,
 

1 2. N. J. S. 2C :3-6 is amended to read as follows: 

2 2C :3-6. Use of Force in Defense of Premises or Personal .,
1
1 

3 Property. a. Use of force in defense of premises. Subjp-ct to the 

4 provisions of this section and of section 2C :3-9, the use of force J 
15 upon or toward the person of anotlJer is justifiable when the actor I 

6 is in possession or control of premises or is licensed or privileged 

1 to be thereon and he reasonably believes such force necessary tv : 
8 prevent or termiJlate what he reasonably believes to be the com­ 1 

19 mission or attempted commission of a criminal trespass by such 

10 other person ill or upon such premises. 

11 b. Limitations on justifiable use of force in defense of premises. 

12 (1) Request to desist. The use of force is justifiable under this 

13 section only if the actor first requests the person against whom 

14 such force is used to desist from his interference with the property, 

15 unless the ~ctor reasonably believes that: 

16 (a) Such request would be useless; 

11 (b) It would be dangerous to himself or another person to make 

18 the request; or 
19 (c) Substantial harm will be done to the physical condition of 

20 the property which is Fought to be protected before the request can 

21 effectively be made. 

22 (2) Exclusion of trespasser. The use of force is not justifiable 

23 under this section if the actor knows that the exclusion of the 

24 trespasser will expose him to suhstantial danger of serious bodily 

25 harm. 

26 (3) Usc 01' ch'n,J1~' 1'01',-1'. 'I'1t(' 1Il'l1' Ill' ""1\,11)' (Ofeo is not .1ustiflnhl,' 

~'7 undN tlUlllllll·ticm II "I' Ihill l'll'l'Ihm lIlIleNS til" uctor r\'~'8ollllhly 

28 beJie\'es that: 

29 (a> The person IlgniJlst \\'hom the force is used is l1ttemptilllr to 

30 dispossess him of his ,Iw",mng otherwise than under a claim of 

31 right to its }JOBIlCIlSioll; 0" 

32 (b) The penon ngaius~ whoht Ihe fol't'c is used is attempting to 
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33 commit or co~sllmmate ar801l. hur.~lary, rohbery or other criminal 

34 theft or pr0I!erty destructi01I: except that 

35 (c) Deadl)i forcf\ rIoes not hecome justifiable under sUhsectiom: 

36 (a) and (b) tir this suhsection unless the actor reasonably lJelie1:t~s 

37 th.at: 

38 (i) Tlie persun against whom it is employed has employed 

39 or threatened deadly force ag-ainst or in the presence of the 

40 actor; or 

41 (ii) The use of force other than deadly force to terminate 

42 or prevent tllP ('OJJlmiRMioll 01' tIle cOlJsummation of the crime 

43 would expose the actor or another in his presence to substan. 

44 tial danger of [serious] hodily hann. An actor within a dtvf'11­

45 ing shall be presumed to have a ,-eason.a1Jle llelief in the exis­

46 tence of the danger. 1'11,13 State must rebut this pre....umptioll 

47 by proof beyolld a reasonably doubt. 

48 c. Use of force in defense of personal property. Subject to thf' 

49 provisions of subsection d. of this section and of section :!C :3-9, 

50 the use of force upon or toward the person of anotller is justifiable.' 

51 when the actor reasonahly helieves it necessary to prevent what he 

52 reasonably believes to be an attempt by such otller person to commit 

53 theft, criminal mischief or other criminal interference with personal 

54 property in his possession or in the possession of another for whose 

55 protection he acts. 

56 d. Limitations on justifiable use of force in defensp of personal 

57 property. 

58 (1) Request to desist and exclusion of trespasser. The Iimita­

59 tions of subsection b. (1) and (2) of this section apply to subsec­

60 tion c. of this section. 

61 (2) Use of' deadly force. Thc usc of deadly force in defense of 

62 personal property is not justified unless justified under another 

63 provision of this chapter. 

1 3. N. J. S. 2C :3-11 is ameJIIled to read as follows: 

2 2C:3-11. Definitions. Iii this chapter, unless a different mean­

3 ing plainly is requireu: a. "r llluwful force" means force, including 

4 confinement, which il; tltup]oyc'd \\'ithout tlle consent of tIle person 

!j against whom it ill dirl'lcted amI the cmplo}'l1ent of which consH­

Ii tutes un offense or lll'tiolJahle tort or would constitute such offense 

i or tort except roJ' u "CrUll:'I' t I'll<'h n~ the absence of intent, llegli­

8 gellce, or melltnl t'nJl{\cit~·: dur('ss, ~'outb, or dipl011latic status) 

!J Jlot DnJounting tu u pl'i\"i!"gc, to use the force. .-\SSl'l1t constitutes 

10 eO.DlIen(, witJlin thl' llI('nlliu~ (If tbis seetiOll. wheth('r 01" not it other­

11 wille is legn1J~' ctTeeth·('. r'l'(!(,,,t nssent to tbe infliction of death or 

12 serious bodily lmrlll. 
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13 b. "Deadly force" meaus force which the actor uses with tlw 

14 purpose of causillg or \'hich he knows to create a ,J'Jbstantial risk 

15 of causing deatl~ or s :~ious bodily harm. Purposi~ly firing a fir£'­

16 arm in the direction of another person or at a vehicle, building or 

17 structure in which another person is helieved to be constitutes 

18 deadly force. A threat to cause death or serious bodily harm, by the 
, 

19 production of a ,veapon or otherwise, so long as the actol'':S purpose 

20 is linrlted to crelliting an apprehension that he will use deadly forct' 

21 if necessary, does not constitute deadly force. 

~2 c. "Dwelling" meaus Em)' building or structure, thougll I\lovablt· 

.a3 or temporary, or 1>.. portion thereof, which is for the time hl~ing till! 

24 actor's home or place or lodging except tlmt, as used in 2(: :3-7, tll{, 

25 building or structure need not be the actor's own l:ome or place or 
26 lodging. 

27 d. "Serious bodily harm" means bodily harm which creates a 

28 subsbHtial risk of deatll or which causes serious, permanent ·lis­

29 figurement or protracted loss or impairment of the function of any 

30 bodily member or organ or which results from aggrayated sexual 

31 assault or sexual assault. 

32 e. "Bodily harm" means physical pain, Ill' temporary disfiguI'e­

33 ment, or impairment of physical condition. 

1 4. This act shall take effect immediately. 

CRIMES 

Prescribes the justifiable use of deadly force under certain cir­

cumstances. 



OFFICE OF THE GOVERNOR
 
NEWS RELEASE
 

CN-001 TRENTON, N.J. 08625 
Contact: JOHN SAMERJAN Release: MON .. MAY 18. 1987 

609-292-8956 OR 292-6000 EXT. 207 

Governor Thomas H. Kean today' signed legislation reducing the chance that 

an innocent homeowner. who uses deadly force against an unlawful intruder. 

would be charged with a criminal offense. 

The legislation. A-498/323/297 sponsored by Assemblyman Thomas Shusted. , 
R-Camden. and -Senator Frank Graves. D-Passaic. makes several changes in the 

current law that allows for deadly force to be used by an individual if there is 

a reasonable belief that it is necessary to protect himself against death or 

serious bodily harm. 

The new legislation allows for the use of force against an intruder when 
t., 

there is reasonable belief that the force is immediately necessary for the 

purpose of protecting himself or other persons against the use of unlawful 

force, regardless of its severity. Reasonable belief exists when the person 

involved is in their own dwelling, or another they are privileged to be in. and 

the encounter with the intruder is "sudden and expected," there is - reasonable 

belief that the intruder would inflict personal injury, or the intruder was 

asked to disarm, surrender or withdraw and refused to do so. 

The legislation is effective immediately• 

• • • , 
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