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P.L.1989, CHAPTER 300, approved Jonuary 12, 1990
Senate Committee Substitute (Second Reprint) for
1988 Senate No. 2936-

AN ACT concerning the professional conduct of certain health
care professionals and revising parts of statutory law.

BE IT ENACTED by the Senate and General Assembly of the
State of\New Jersey:

1. This act shall be known and may be cited as the

“ Professional Medical Conduct Reform Act of 1989."

2. Section 1 of P.1.1983, c.247 (C.26:2H- 12.2) is amended to
read as follows:

1. A health care facility licensed pursuant to [section 12 ofl
P.L.1971, ¢.136 [(C.26:2H-12)] {C.26:2H-1 et seq.) or a health
maintenance organization operating pursuant to P.L.1973, ¢.337
{C.26:2]-1 et seq.] shall notify the [State Board of Medical
Examiners in writing of] Medical Practitioner Review Panel
established pursuant to section 8 of P.L. , c. (C. ) {now

" pending before the Legislature as this bill) in writing ifl:

a. Any disciplinary proceeding or action taken by the
goveming body against any physician or surgeon licensed by the
board when the proceeding or action results in a physician's or
surgeon’s reduction or suspension of privileges or removal or
resignation from the medical staff, and provide such other
information relating to the proceeding or action as may be
requested by the board; and

b. Any medical malpractice liability insurance claim]

a_practitioner who is emploved by, under contract to_render

professional services to, or has privileges at that health care
facility or health maintenance organization: '

a._ voluntarily resigns from the staff if the facility or health
maintenance organization is reviewing the practitioner's conduct
or patient care or, through any member of the medical or

EXPLANATION—Matter enclosed in bold-faced brackets [thusl in the
above Bi11 is not enacted and is intended to be omitted in the law.

Matter underlined Lhus 5 new matter.
(;htter enclosed in superscript numerals has been adopted as follows:
Assembly AHE committee amendments adopted December 7,
Senate amendments adopted in  accordance  wi th Gevernor's
recmndatwns Janvary 8, 1990.
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administrative staff, has expressed an intention to do so;
b. voluntarily relinquishes any partial privilege_to perform a

specific procedure 1f the facility or health maintenance
organization is reviewing the practitioner's conduct or patient

care or, thruugih any member of the medical or_administrative
staff, has éxpres_ged an intention to do so:

¢, _has_full or partial privileges summarily or temporarily
revoked or suspended, permanently reduced, suspended or

revoked, has been discharged from the staff or has had a contract
to render professional services terminated or rescinded for

reasons relating to the practitioner's incompetency, misconduct

or impairment:
d. agrees to the placement of conditions or limitations on the

exercise of clinical privileges or practice within the health care

facility or health maintenance organization including, but not

limited to, second opinion requirements, nonroutine concurrent or
retrospective review of _admissions _or _care. nonroutine
supervision by one or mere members of the staff, or the
completion of remedial education or training:

e is granted a leave of absence pursuant to which the
practitioner _may not_exercise clinical privileges or_practice
within-_the  health care facility or health maintenance
organization if the reasons provided in support of the leave relate
to any physical. mental or emotional condition or drug or alcohol
use, which might impair the practitioner's ability to practice
with reasonable skill and safety; or V

f. is a party to a medical malpractice liability suit, in which

the health care facility or health maintenance organization is
also a party, and in which there is a settlement, judgment or
arbitration award {to which the health care facility is a party].

The form of motification shall be prescribed by the
Commissioner of Health, shall contain such information as may
be required by the board and the review panel and shall be made
within {30] seven days of the [proceeding or action, request] date
of the action. settlement. judgment or award.

‘A _health care facility or health maintenance organization
which fails to provide such notice or shall fail to cooperate with
such request for information by the board or_the review panel
shall be subject to such penalties as the State Department of
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Health may determine pursuant to [section] sections 13 and 14 of
P.L.1971, ¢.136 (C.26:2H-13 and 14).

A_health care facility or health maintenance organization. or
any employee thereof, which provides information to_the board,
the review panel, or the Department of Health regarding a
practitioner pursuant to_the provisions of this sectidx_L or section 3
of P.L. . c. (C. ) {now pending before the Legislature as this
bill}, is not liable for damages for pro:riding or reporting the
information unless the health care facility or health maintenance
organization, or employee, knowingly provided false information.

For_the purposes of this section and section 3 of P,L. ,
c. (C. ) (now pending before ihe Legislaiure as this bill},
~practitioner” means a person licensed to practice: medicine and
surgery under chapter 9 of Title 45 of the Revised Statutes or a
medical resident or intem; {chiropractic under chapter 9 of Title
45 of the Revised Statutes:]! or podiatry under chapter 5 of Title
45 of the Revised Statutes.

{cf: P.L.1983, c.247, 5.1)

3.  (New section) a. A health care facility or health
maintenance organization shall maintain all records of all
complaints about. and disciplinary proceedings or actions against,
a practitioner who has an affiliation with the health care facility
or health maintenance organization. The health.care facility or
health maintenance organization shall retain the information for
a period of seven years and make the records, including any
information the health care facility or health maintenance
organization has pertaining to records maintained on the
practitioner prior to the effective date of P.L. ,¢c. (C. )
{now pending before the Legislature as this bill), available to the
State Board of Medical Examiners, the Medical  Practitioner
Review Panel established pursuant to section 8 of P.L.
¢.  {C. ) (now pending before the Legislature as this bill) and
the Department of Health, upon request.

b. A health care facility or heaith maintenance organization
shall maintain for a period of four years all records relating to its
mortality, morbidity, complication, infection and readmission
experience and shall make the records available to the board, the
review panel and the Department of Health, upon request.

¢. A heaith care facility or health maintenance organization
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which fails to maintain the records required pursuant to this
saction shall be subject te such penalties as the Department of
Health shall determine pursuant to sections 13 and 14 of
P.L.1971,¢.136 [C.26:2H~13 and 14).

4. Section 2 of P.L.1983, ¢.247 (C 17:30D-17) is amended to
read as follows:

2. a. Any insurer or insurance association authorized to issue
medical malpractice liability insurance in the State shall notify
the [State Board of Medical Examiners] Medical Practitioner
Review Panel established pursuant to section 8 of P.L. .
c_ (C. ) {now pending before the Legislature as this bill} in
writing of any medical malpractice claim settlement, judgment
or arbitration award [for over $25,000.00,] involving any
{physician or surgeon] practitioner licensed by the [board] State
Board of Medical Examiners and insured by the insurer or
insurance association. - Any [physician or surgeon] practitioner
licensed by the board who is not covered by medical malpractice
liability insurance issued in this State, who has coverage through
a_self-insured health care facility or health maintenance
organization, or has medical malpractice liability insurance which
has been issued by an insurer or insurance association from
outside the State shall notify the [board] review panel in writing
of any medical malpractice claim settlement, judgment or
arbitration award [for over $25,000.00;) to which the [physician or
surgeon] practitioner is a party. The review panel or board, as
the case may be, shall not presume that the [settlement.}
judgment or award is conclusive evidence in any disciplinary
proceeding and the fact of a settlement is not admissible in any
disciplinary proceeding.

In any malpractice action against a practitioner. a settiement
prohibiting a complaint against the practitioner_or th_g_gmvidix_lg
of _information to the reviewmpanel or board conceming t
underlying facts or circumstances of the action is void and
-mmenforceable. :

b. An insurer or insurance association authorized to issue
medmal ma!gract;ce liability insurance in the State shall notnfx
the review panel in writing of any termination or demal of
coverage to a practitioner or surcharge assessed on accouni_of
the practitioner ‘s practice method or medical malpractice claims
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history.

¢. The form of notification shall be prescribed by the
Commissioner of Insurance, shall contain such information as may
be required by the board and the review panel and shall be made
within [30} seven days of the settlement, judgment or award or
the final action for a_termination or denial af, or surcharge on,
the medical malpractice liability insurance. Upon_request of the
board, the review panel or the commissioner. an _insuger or
insurance _association shall provide all records regarding the
defense of a malpractice claim, the processing of the claim and
the legal proceeding: except that pothing in this subsection shall
be_construed to_ authorize disclosure of _any confidential
communication ‘which_is otherwise gmtected by statute, court
tule or common law,

An insurer or insurance association, or any employee thereof,
shall be immune from liability for fumishing information to the
review panel and the board in fulfililment of the requirements of
this section unless the wnsurer or insurance association, or any
employee thereof. knowingly provided false information.

d._An insurer. insurance association_or practitioner who fails

to notify the review panel as required pursuant to this section
shall be subject to such penalties as the Commissioner of

Insurance may  determine pursuant to section 12 of P.L.1975,
¢.301 {C.17:30D-12). In addition to, or in lieu of suspension or
revocation, the commissioner may assess a fine which shall not
exceed $1.000 for the first offense and $2,000 for the second and
each subsequent offense. which may be recovered in a summary
proceeding, brought in the name of the State in a court of

competent - jurisdiction pursuant to “the penalty enforcement
law.” N.].S.2A:58-1 et seq.

e. A pract:tmner who fails to_notify the review _panel as
required pu:suam to this section shall be subject to disciplinary
action and_civil ‘penalties_pursuant to sections 8, 9 and 12 of
P.L.1978, .73 (C.15:1-21 to 22 and 15:1-25).

f. _An insurer or insurance association shall make available to
g_ae; review panel or the board, upon request, any records of
termination or denial of coverage to a practitioner or surcharge
assessed on_account of the practitioner's practice method or

- medical malpractice claims history, which occurred up to_five
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years grig‘ v to the effective date of P.L. ., c. (C. ) {now
pending before the Legislature as this bill).
& _For the purposes of this ssction, “practitioner” means a

person licensed to practice: medicine and surgery under chapter
9 of Title 456 of the Revised Statutes or a _medical resident or

intem; !lchiropractic under chapter 9 of Title 45 of the Revised
Statutes;]! or podiatry under chapter 5 of Title 45 of the Revised
Statutes.

{cf: P 1.1983, c.247, 5.2)

5. (New section) a. A phy&clan or medical resxdent or intem,
1{chiropractorl! or podiatrist, hereinafter referred to as a
»practitioner.” shall promptly notify the State Board of Medical
Examingrs if that practitioner is in possession of information
which reasonably = indicates that another practitioner has
demonstrated an  impairment, gross incompetence or
unprofessional conduct which would present an imminent danger
to an individual patient or teo the public health, safety or
welfare,

A practitioner who fails to so notify the board is subject to
disciplinary action and civil penalties pursuant to sections 8,3 and
12 of P.L,1978, ¢.73 (C.45:1-21 to 22 and 45:1-25),

b. There shall be no private right of action against a
practitioner for failure to comply with the reporting
requirements of this section.

¢. A practitioner who notifies the board about a practmoner
who is impaired or grossly incompetent or who has demonstrated
unprofessional conduct pursuant to this section is not liable for
damages to.'any person for notifying the board unless the
practitioner knowingly provided false information to the board,

d. Notwithstanding the provisions of this section to the
contrary, a practitioner is not required to notify the board about
an impaired or incompetent practitioner if he has deledge of
the practitioner's impairment or incompetence as a result of
rendering treatment to the practitioner.

6. (New section) The State Board of Medical Examiners shall
employ a full-time medical director to assist the board in
carrying out its duties pursuant to Title 45 of the Revised
Statutes.

'l‘he medxcal director shall he a physxc:an who is licensed to
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practice medicine and surgery in the State and who is
knowledgeable about, or has clinical experience in, the field of
chemical dependency or addiction-oriented psychiatry. The
medical director shall receive such compensation as the board
shall determine and shall serve at the pleasure of the board.

The duties of the medical director shall. include. but are not
limited to: reviewing complaints and reports of medical
malpractice, impairment, incompetence or unprofessional
conduct that are made to the board or the Medical Practitioner
Review Panel established pursuant to section 8 of P.L |, c.
{C. ) (now pending before the Legislature as this bill}, by other
health care providers and by the public; conrdinating and assisting
in the investigation of these complaints and reports; and assisting
the panel in making its 2[dispositions] recommendations? and the
board in making disciplinary determinations regarding a licensee.
The medical director shal! perform such other duties as the board
may require in carrying out its responsibilities under Title 45 of
the Revised Statutes.

The medical director also shall serve as the board's liaison to
any licensed health care practitioner treatment program
recognized by the board. The board. in conjunction with the
medical director, shall establish standards for treatment and
procedures for monitoring the progress of a participating
practitioner's treatment and for notifying the board when a
practitioner fails to comply with the requirements of the
treatment program or when a practitioner’'s impairment may
jeopardize or improperly risk the health, safety or life of a
patient.

The board and the Division of Consumer Affairs in the
Department of Law and Public Safety shall provide such
investigative, medical consulting, administrative and clerical
support as is necessary to assist the medical director in carrying
out his duties.

7. {(New section) a. In addition to other information required
by the State Board of Medical Examiners on the biennial license
renewal form. a physician !{, chiropractor]! or podiatrist,
hereinafter referred to as “practitioner,” shall list: the address
of all practice locations and the name of any other licensee
directly associated with the practice: the name and address of
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each licensed health care facility and health maintenance
organization with which the licensee has an affiliation and the
nature of the affiliation; and the name and address of the
practitioner's medical malpractice insurer.

b. A practitioner shall notify the board in writing, within 21
days, of any changes, additions or deletions to the information
provided pursuant to subsection a. of this section.

c. In the case of a practitioner who receives his license on or
atter the effective date of P.L. . c. (C. } (now pending
before the Legislature as this bill), the practitioner shall provide
the board with the information required pursuant to subsection a.
of this section as soon as practicable. but in no case later than 90
days after the practitioner receives his license from the board.

d. The board shall promptly provide the information obtained
pursuant to this section to the Medical Practitioner Review Panel
established pursuant to section 8 of P.L. . c¢. (C. } (now
pending before the Legislature as this bill).

8. (New section) The State Board of Medical Examiners shall
establish a Medical Practitioner Review Panel. '

a. The review. panel shall consist of nine members. Eight
members shall be appointed by the Governor with the advice and
consent of the Senate, as follows: four physicians licensed to
practice medicine and surgery in this State. at least one of whom
is a board certified psychiatrist or a physician experienced in the
field of chemical dependency and at least one of whom is
employed by a health maintenance organization; three consumers
of health care services who are not licensed heaith care providers
or the spouses of licensed health care providers [, at least one of
whom hac dernonstrated expertise in the area of medical
malpractice]! ; and one administrator of a hospital who is
appointed upon the recommendation of the New Jersey Hospital
Association.. One member shall be appointed by the President of
the State Board of Medical Examiners and shall be a member of
the board and shall serve ex officio.

A review panel member shall serve for a term of three years,
except that of the members first appointed, three shall serve for
terms of cne year. three for terms of two years and two for a
term of three years. A review panel member is eligible for
reappointment but shall not serve more than two successive
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terms in addition to any unexpired term to which he has been
appoiﬁted. “Any vacancy in the membership of the review panel
shall be filled for the unexpired term in the manner provided by
the original appointment.

b. The Governor shall appoint the first chairman and vice
chairman of the review panel from among the members to serve
for a one-year term, but thereafter, the members of the panel
shall annually elect a chairman and vice chairman from among
the members. The board shall appoint an executive {secretary]
dnreo::tm-l and the board and the Division of Consumer Affairs in
the Department of Law and Public Safety shall provide such
mvesngatwe medical consultmg and clerical support as is
necessary to carry out the duties of the review panel. The State
Board of Medical Examiners member shall not serve as chairman
or vice chairman of the panel.

c. Five members of !{a] thel review panel shall constitute a
quorum and fa] the! review,panel thall not 2{take] make2 any
2[action] recommendation? without the affirmative vote of at
least five vnembers of the review panel.

d. The members of the review panel shall be compensated on a
per diem basis in the amount of $150 and shall be reimbursed for
actual expenses reasonably incurred in the performance of their
official duties. The executive secretary] director! of the
review panel shall receive such salary as determined by the
1{State Board of Medical Examiners] director of the Division of
Consumer Affairs!.

e. . The Attorney General shall pmvnde lpgal staff services to
the review panel.

9. (New section) a. The review panel shail receive:

(1) Notice from a health care facility or health maintenance
organization. pursuant to section 1 of P.L.1983, c.247
{C.26:2H-12.2);

(2) Notice from an insurer or insurance association or a
practitioner. pursuant to section 2 of P.L.1983, c.247

(C.17:30D-17), regarding a medical ‘malpractice claim

settiement. judgment or arbitration award or a termination or
denial of, or surcharge on, the medical malpractice liability
insurance coverage of a practitioner; and o

2{(3) Complaints] b. The review panel may receive referrals
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from the board which may include complaints? alleging
professional misconduct, incompetence, negligence or impairment
of a practitioner from other health care providers and consumers
of health care.

2] g_.? Upon receipt of a notice or complaint pursuant to this

section, the review panel shall promptly investigate the
information received and obtain any additional information that
may be necessary in order to 2[determine the appropriate
disposition] make a recommendation to the boardz. The review
panel may seek the assistance of a consultant or other

knowledgeable . person, as necessary, in making its

2[determination] recommendation?. The review panel may
request the board or the Attomey General to exercise
investigative powers pursuant to section 5 of P.L.1978, ¢.73
(C.45:1-18} in the conduct of its investigation.

{1) If the review panel has reasonable cause to believe that a
practitioner represents an imminent danger to his patients, the
review panel shall immediatély notify the State Board of Medical
Examiners land the Attomey Generall and recommend 1[that the
board] the initiation of an application before the board to!
temporarily suspend or otherwise limit the practitioner's license
pending further proceedings by the review panel or the board.

if the board temporarily suspends or otherwise limits the
license, the board shall notify each licensed health care facility
and health maintenance organization with which the practitioner
is affiliated and every practitioner in the State with which the
practitioner is directly associated in his private [medicalll
pmctice.‘ Co

(2) A practitioner who is the subject of an investigation shali
be promptly notified of the investigation, pursuant to procedures
adopted by regulation of the board that give consideration to the
bealth, safety and welfare of the practitioner's patients and to
the necessity for a confidential or covert investigation by the
review panel. 2[The practitioner shall be entitled to have] At the
panel's_request or upon a good cause showing by the practitioner?
an informal hearing 2shall be scheduled? before the review panel
or a subcommittee of at least three review panel members, in
accordance with regulations adopted by the board 2[, to present
any information the practitioner deems appropriate to the
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investigation, except as provided in paragraph (3) of this
subsectioné. The hearing shall be transcribed and the
practitioner shall be entitied to a copy of the transcript, at his
own expense. A practitioner who presents information to the
review panel is entitled to be represented by coungsh ~—— - —
(3) Notwithstanding any provision of this section to the
contrary, in any case in which the board 2[is actively conducting]
determines to conduct? an investigation of a practitioner 2[which

began pridr to the review panel's investigation of that
practitioner] whe it has reasonable cause to believe represents an

imminent danger to_his patients?, the board may direct the
review panel to provide the board with its files pertaining to that
practitioner and may direct the review panel to promptly
terminate its investigation of that practitioner without
Z[effecting a disposition] making a recommendation? pursuant to
subsection 2[c.] d.2 of this section. ,

2Upon request of the review panel, the State Board of Medical
Examiners shall provide the review panel with any information

contained in the board's files concerning a practitioner.?

2fc. On the basis of written findings of factl d. Upon
completion of _its review? , the review panel shall 2[effect]
prepare a report recommending? one of the following dispositions:

{1) Recommend to the State Board of Medical Examiners that
1[the board take] the matter be referred to the Attomey General
for the initiation of! disciplinary action against the practitioner
who is the subject of the notice or complaint, pursuant to
R.5.45:9-16 or sections 8 or 9 of P.L.1978, ¢.73 {C.45:1-21 and
22); ‘ ,

(2) Defer making a recommendation to the board pending the
outcome of litigation or a health care facility or health
maintenance organization disciplinary proceeding, if there is no
evidence that the practitioner's professional conduct may
jeopardize or improperly risk the health, safety or life of a
patient; - . :

(3) Refer the practitioner to the appropriate licensed health
care practitioner treatment program recognized ‘by the State
Board of Medical Examiners and promptly notify the medical
director of the board of the referral; or '

{(4) .Find that no further action is warranted at this time.
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2[The review panel shall promptly notify the practitioner who
is the subject of the notice or complaint of the review panel’s
disposition. ‘

d. Upon request of the review panel, the State Board of
Medical Examiners shall provide the review panel with any
information contained in the board's files concerning a
practitioner.]2 )

e. A member of the State Board of Medical Examiners shall
not participate‘vby voting or any other action in any matter before
the board on which the board member has participated previously
as a review panel member, S -

f. The State Board of Medical Examiners may affirm, reject or
modify any disposition of the review panel. 2After its
consideration of the panel recommendation the board shall notify
the practitionec who has been the subject of a notice or
complaint of the review panel's recommendation and the board's
determination.2

g. Nothing in this section shall be construed to prevent or limit
the State Board of Medical Examiners, the Director of the
Division of Consumer Affairs in the Department of Law and

‘Public Safety or the Attorney General from taking any other

action permitted by law against a practitioner who is the subject
of an investigation by the review panel. i

h. For the purposes of this section, "practitioner” means a
person licensed to practice: medicine and surgery under chapter
2 of Title 45 of the Revised Statutes or a medical resident or
intern; {chiropractic under chapter 9 of Title 45 of the Revised
Statutes;]! or podiatry under chapter 5 of Title 45 of the Revised
Statutes.

10. (New section) a. The review panel shall maintain ret;ords
of all notices and complainis it receives and all actions taken
with respect to the notices and complaints. ;

b. At least once a month, the review panel shall pravide the
State Board of Medical Examiners with a summary report of all
information received by the review panel and all 2{actions taken]
recommendations made? by the review panel. Upon request of
the hoard, the review panel shall provide the board with any
infermation contained in the review panel’'s files concerning a
practitioner.
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c. Any information concerning the professional conduct of a
practitioner provided to. or obtained by, the review panel .is
confidential pending final disposition of an inquiry or
investigation of the practitioner by the State Board of Medical
Examiners, and may be disclosed only to the hoard, the Director
of the Division of Consumer Affairs in the Department of Law
and Public Safety and the Attomey General for the purposes of
carrying out their respective responsibilities pursuant to Title 45
of the Revised Statutes. ]

11. (New section) A member of the State Board of Medical
Examiners or the Medical Practitioner Review Panel, the medical
director to the State Board of Medical Examiners, the Attorney
General, any medical consultant to the board or review panel and
any employee of the board or review panel shall not be liable in
any action for damages to any person for any action taken or
recommendation made by him within the scope of his function as
a member, consultant or employee, if the action or
recommer{datiou was taken or made without malice. The
Attomey General shall defené the person in any civil suit and the
State shall provide indemnification for any damages awarded.

' 12. (New section) The State Board of Medical Examiners shall,
by regulation, provide. for the issuance of permits to, or
registration of. persons engaging in the practice of medicine or
surgery![.] or! podiatry llor chiropractic]! while in training, and.,
establish the scope of permissible practice by these persons.

13. (New section) In any case in which the State Board of
Medical Examiners refuses to issue, suspends, revokes or
otherwise conditions the license, registration, or permit of a
physician, [chiropractor,]! podiatrist or medical resident or
intern, the board shall notify each licensed health care facility
and health maintenance organization with which the person is
affiliated and every board licensee in the State with which the
person is directly associated in his private medical practice.

14. (New section) A person is guilty of a crime of the third
degree if he lmowingly does not possess a license or permit to
practice - medicine and surgery 1![] or! podiatry or
chiropracticll, or knowingly has had the license or permit
suspended. revoked or otherwise limited by an order entered by
the State Board of Medical Examiners, and he:
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a. engages in that practice;

b. exceeds the scope of practice permitted by the board order;
¢. holds himself out to the public or any person as being
eligible to engage in that practice;

d. engages in any activity for which such l!cex.se or permit is a
necessary prerequisite, including, but not limited to, the ordering
of controlled dangerous substances or prescription legend drugs
from a distributor or manufacturer; or

e. .practices medicine or surgery ,] or! podiatry [or
chiropractic] under a false or assumed name or falsely
impersonates another person licensed by the board.

15. {New section} A person is guilty of a crime of the fourth
degree if he purposefully destroys, alters or falsifies any record
relating to the care of a medical or surgical 1[.] or? podiatric lfor
chiropractic]! patient in order to deceive or mislead any person
as to information, including, but not limited to. a diagnosis, test,
medication. treatment or medical or psychological history,
concerning the patient. ' :

16. {New section) A.nhysician or podiatrist whose federal or
State privilege to purchase, dispense or prescribe controlled
substances has been revoked, suspended or otherwise limited shall
not be permitted to administer controlled substances in a health
care facility licensed pursuant to P.L.1971, ¢.136 ,(‘C.ZG:ZH-I
et seq.) or a health maintenance organization operating pursuant
to P.L.1973, ¢.337 (C.26:2]-1 et seq.}, unless the administration
has been approved by the State Board of Medical Examiners. The
board may condition its approval on the physician's or
podiatrist ‘s participation in a licensed health care practitioner
treatment program recognized by the board.

17. Section 2 of P.L.1977, ¢.285 {C.45:1-2.5} is amended to
read as follows: :

2, With respect to the boards or commissions designated in
section 1 of P.L.1971, ¢.60 {C.45:1-2.1}, except as otherwise
provided in subsection d. of this section, and notwithstanding the
pravisions of any other law: k

a. The officérs’ and members shall be compensated on a per
diem basis in the amount of $25.00 or an amount to be
determined by the Attorney General. with the approval of the
State Treasurer, but not to exceed $100.00 per diem or $2,.500.00




E R, &

We N

g

12

13
14

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
3
2
33
34
35
36
37
38
39

{2R) 8CS for §2936
15

annually, and shall be reimbursed for actual expenses reasonably
incurred in the performance of their official duties. Such moneys
shall be paid according to rules and regulations promulgated by
the Attorney General. '

b. The executive secretary shall receive such salary as shall be
determined by the appointing = authority within the limits of
available appropriations and shall serve at its pleasure. Any such
executive secretary who holds a certificate, license or
registration issued by the board or commission by which he is
employed shall not during such employment be permitted to
engage in a"ny profession or occupation regulated by the board or
commission.

Gc. The head of the department to which such board or
commission is assigned shall maintain within any public building,
whether owned or leased by the State, suitable quarters for the
board’s or commission’s office and meeting place, provided that
no such affice or meeting place shall be within premises' owned or
occupied by an officer or member of such board or commission.

d. The compensation schedule for members of boards and
commissions provided in subsection a. of this section shall not
apply to the members of the New ]ersejf Real Estate
Commission, who shall be compensated pursuant to R.S$.45:15-6
or to members of the State Board of Medical Examiners who shall
receive compensation of $150 per diem.

{cf: P.L.1985, ¢.137, 5.2}

18. R.$.45:5-8 is amended to read as follows:

45:5-8. The board may refuse to grant or may revoke, or may
suspend a license , upon 2[clear and convincingl_a showing of the
preponderance of the credible? evidence, for any of the following
causes:

[Chronic or persistent inebriety, or the habitual use of
narcotics] If a licensee or applicant for license has demonstrated
any physical, mental or emotional condition or drug or alcohol use
which impairs his ability to practice with reasonable skill and
safety, ‘

Conviction of crime involving moral turpitude; or where any
licensee or applicant for license has pleaded nolo contendere, non
vult contendere or non wvult to any indictment, information,
allegation cor complaint, alleging the commission of a crime
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involving moral turpitude. The record of conviction or the entry
of such a plea in any court of this State or any other state or in
any of the courts of the United States or any foreign country
shall be sufficient warrant for the revocation or suspension of a
license. ‘ ‘

Where any licensee or applicant for license presents to the
board any diploma, license or certificate that shall have been
obtained, signed or issued unlawfully or under fraudulent
representation. , '

Unprofessional. dishonorable or unethical conduct in the
practice of podiatry. :

Failure to comply with the reciprocity provision under section
45857, ‘

Employment by a duly licensed podiatrist of an unlicensed
person or persons to perform work, which under this chapter, can
be legally done only by persons licensed to practice podiatry in
this State. . : ‘

Conviction in a court of competent jurisdiction of a high
misdemeanor.

Frauvdulently advertising.

Advertising in any manner, whether as an individual, through a
professional  service corporation or through a third party on
behalf of a licensee, the practice of podiatry; provided, however,
that the following shall not be deemed to be advertising
prohibited under this chapter:

a. Public information for educational purposes on the practice
or profession of podiatry which does not contain the name of any
podiatrist licensed to practice in this State or the address of any
location where podiatric examination or treatment may be had or
is recommended or suggested;

b. Publication of a brief announcement of the opening of an
office ‘or the removal to a new location, containing the name,
professional degree, address, telephone number. and office hours
of the licensee; ~ R

c. A listing in an alphabetical telephone directory of the name
of a licensee together with his professional degme’ or the
abbreviation therefor; A ,

.d. A listing in a classified telephone directory with standard
type limited to the name, professional degree. office and home
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addresses and telephone numbers, and office hours of a licensee;

e. The use of small signs on the doors, windows and walls of a
licensee's office or on the building in which he maintains an
office setting out his name, professional degree, address and
office hours in lettering no larger than 4 inches in height for
street-level offices, and no larger than 6 inches in height for
offices above street-level; .

f. Communications with or without the name of the licensee
distributed or mailed to his patients of record at his discretion.

Practicing podiatry under a name other than that under which
he has a license to practice podiatry or having an unlicensed
person practice podiatry under his name.

"Use by a podiatrist of the words "clinic,” "infirmary.®
“hospital,” “school,” “college,” "university,” or “institute” in
English or any other language in connection with any place where
podiatry may be practiced or demonstrated.

Before a license is refused, revoked or suspended under the
provisions of this section, the accused shall be fumished with a
copy of the complaint, and given a hearing before the board in
person or by attorney: and any person who, after such refusal or
revocation or suspension of license, attempts or continues the
practice of podiatry shall be subject to the penalties hereinafter
prescribed.

{cf: P.L.1971, c.453, 5.1}

19. R.5.45:9-1 is amended to read as follows:

45:9-1. The State Board of Medical Examiners. hereinafter in
this chapter designated as the "board" shall consist of {15] 1{18]
16! members, Yone of whom shall be a public member]! {and]
1L,)! one of whom shall be the Commissioner of Health, or his
designee, lfone of whom shall be an executive department
designee as required pursuant to section 2 of P.L.1871, ¢.60 -
(C.45:1-2.2), two of whom shall be public members appointed by
the ¢ Govemor pursuant to section 2 of P.L.1971, ¢.60 {C.45:1-2.2)
and 13] two of whom shall be public members and one an
executive department designee as required pursuant to section 2
of P.L.1971, c.60 (C.45:1-2.2), and 12! of whom shall be persons
of recognized professional ability and honor, and shall possess a
license to practice their respective professions in New Jersey,
and all of whom shall be appointed by the Covernor in accordance
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with the provisions of section 2 of P.L.1971, c.80 (C.46:1-2.2);
provided, however, that said board shall consist of nine graduates
of schools of medicine who shall possess the degree of M.D., and
in addition the membership of said board shall comprise one
osteopath, lfone chiropractor,]! one podiatrist and one licensed
bio-analytical laboratory director, who may or may not be the
holder of a degree of M.D. The term of office of members of the
board hereafter appointed shall be 3 years or until their
successors are appointed. Said appointees shall, within 30 days
after receipt of their respective commissions, take and subscribe
the oath or affirmation prescribed by law and file the same in the
office of the Secretary of State.

I{The Govemor shall appoint two chiropractors who are
licensed to practice chiropractic in the State of New Jersey to
serve for a term of 3 years each and until their successors are
appointed and qualify, who shall be available to assist the board
in the administration of sections 4, 5, 6, 7, 8, 9, 12, 15 and 16 of
P.L.1953, ¢.233, which act supplements chapter 9 of Title 45 of
the Revised Statutes, and contains this amendment to this
section. Within the limits of available appropriations therefor
each such chirvopracter shall be paid a fee of $10.00 for each
applicant assigned to him for examination and when: designated
and authorized by the board to do business on behalf of the hoard
outside of the State shall receive $50.00 per day and when
performing authorized official duties in or out of the State shall
be reimbursed for all proper expenses incurred in the
performance of such duties.]!

The Governor shall also appeint an advisory committee to
consist of four licensed bio-analytical laboratory directors, only
two of whom shall possess the degree of M.D., and who shall be
appointed from a list to be submitted by the society or
organization of which the persons nominated are members. The
members of this advisory committee shall serve for a term of 3
years and until their successors are appointed and qualified, and
shall be available to assist the board in the administration of the
1{Bip-analytical Laboratory and Laboratory Director's Act]
"Bio-analytical Labgratory and Laboratory Directors Act (1953),”
P.L.1953, c.420_(C.45:9-42.1 et seq.)!. The advisory committee
shall meet at the call of the board. The board may authorize
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reimbursement of the members of the advisory committee for
their actual -expenses incurred in connection with the
performance of their duties as members of the committee,

(cf: P.L.1989, ¢.53,5.17) '

20. R.S.45:9-16 is amended to read as follows:

45:9-16. The board may refuse to grant or may suspend or
revoke a license or the registration of a certificate or diploma to
practice medicine and surgery [or chiropractic]! filed in the
office of any county clerk in this State under any act of the
Legislature, upon [proof to the satisfaction of the board] 2[clear
and convincing] a showing of_the preponderance of the credible?
avidence that the holder of such license (a) has been adjudicated
insane, or (b) [habitually uses intoxicants] has demonstrated any
physical. mental or emotional condition_or drug_or_alcohol use
which_impairs his_ability to practice_with reasonable skill or
safety. or (c) has practiced criminal abortion, or been convicted
of the crime of criminal abortion, or has been convicted of crime

inveolving moral turpitude, or has pleaded nolo contendere, non
vult contendere or non vult to an indictment, information or
complaint alleging the commission of the crime of criminal
abortion or of crime involving moral turpitude, or {d) has been
determined to be physically or mentally incapacitated. [le)
knowingly becomes employed by any physician, surgeon,
homeopath, eclectic. osteopath. l{chiropracter,]! or doctor who
advertises. or (f) shall have presented to the board any diploma,
license or certificate that shall have been illegally obtained or
shall have been signed or issued unlawfully or under fraudulent
representations. or obtains or shali have obtained a license to
practice in this State through fraud of any kind. or {g) has been
guilty of employing unlicensed persons to performm work which,
under {this chapter (45:9-1 et seq.)] chapter 9 of Title 45 of the
Revised Statutes! can legally be done only by persons licensed to
practice medicine and surgery Hor chiropracticl! in this State, or
{h) has been guilty of gross malpractice or gross neglect in the
practice of medicine which has endangered the health or life of
any person, or (i) has been demonstrated professionally
incompetent to practice medicine, or (j) has advertised in any
manner. whether as an: individuai, through a professional service
corporation or through a third party on his behaif, the practice of
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medicine and surgery [or chiropracticll; provided, however, that
the following shall not be deemed to be advertising prohibited
wler this chahter:

a. Public information for educational purposes on the practice
or profession of medicine and surgery {or chiropractic}! which
dges not contain the name of any person licensed to practice
medicine and surgery l{or chiropracticl! in this State or the
address of any location where medical !for chiropracticll
examination or trealtment may be had or is recommended or
suggested;

b. Publication of a brief announcement of the cupening of an
office or the removal to a new location, containing the name,

~ professional degree, type of practice, address, telephone number, -

and office hours of the licensee;

c. A listing in an alphabetical telephone directory of the name
of a licensee together with his professional degree or the
abbreviation therefor; '

d. A listing in a classified telephone directory with standard
type limited to the name. professional degree. type of practice.
office and home addresses and telephone numbers, and office
hours of a licensee;

e. The use of small signs on the doors, windows and walls of a
licensee's office or on the building in which he maintains an
office, or the use of a sign directory separate and apart from, but
in reasonable proximity (o, the building in which he maintains an
office as an aid to the public in locating the office, setting out
his name, professional degree, type of practice, address and
office hours in lettering no larger than 6 inches in height for
street-level offices, and no larger than 8 inches in height for
offices above street-level;

f. Communications with or without the narne of ‘the licensee
distributed or mailed to his patients of record at his discretion;

g. A directory of physicians -for consumer use which shall
include the educational background, degrees. fellowships,

-certifications. specialties, experience and any other pertinent

information which is related to the practice of medicine and

- surgery of the physicians.

The board shall refuse to grant or shall suspend or revoke any
such license or the registration of ary such certificate or diploma
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upon [proof to the satisfaction of the board] 2[clear and
convincingl a_showing of the preponderance of the credible?
evidence that the applicant for, or holder of, such license
habitually uses drugs or has been convicted of a violation of or
has pleaded nolo contendere, non vult contendere or non vult to

an indictment. information or complaint alleging a violation of
any Federal or State law relating to narcotic drugs. Before any
license, or registration of a certificate or diploma to practice
medicine and surgery ![or chiropractic]! filed in the office of any
county clerk of this State under any act of the Legislature, shall

. be suspended or revoked, excep! in the case of conviction of

criminal abortion or conviction of crime involving moral
turpitude or plea of nolo contencere. ncn vult contendere or non
vult to indictment, information or complaint alleging commission
of the crime of criminal abortion or crime involving moral
turpitude, or conviction of violaticn of or plea of nolo
contendere, non vult contendere or non wvuit to an indictment,
information or complaint alleging violation of any Federal or

‘State law relating to narcotic drugs, the accused person shall be

furnished with a copy of the complaint and be given a hearing

before said board in person or by attorney, and any person whose

license shall be suspended or revoked in accordance with this
section shall be deemed an unlicensed person dufing the period of
such suspension or revocation, and as such shall be subject to the
penalties hereinafter prescribed for persons who practice
medicine and surgery !or chiropractic]l, without first having
obtained a license so to do. Any person whose license. or
registration of a certificate or diploma to practice medicine and
surgery Hor chiropractic]! filed in the office of any county clerk
of this State under any act of the Legislature. shall be suspended
or revoked under the authority of 1{this chapter (45:9-1 et seq.)]
chapter 9 of Title 45 of the Revised Statutes! may. in the
discretion of the board be relicensed at any time to practice

without an examination, or have his registration of a certificate
or diploma, as aforesaid, reinstated, on application being made to
the board.

The record of conviction or the record of entry of a plea of
nolp -contendere. non vult contendere or non vult in any of the
courts of this State. or any other state of the United States, or
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any of the courts of the United States, or the court of any foreign
nation, shall be sufficient warrant for the board to refuse to
grant or to suspend or revoke the license or the registration of a
certificate or diploma to practice medicine and surgery or
chiropractic]! filed in the office of any county clerk in this State
under any act of the Legislature,

{cf: P.L.1989, ¢.153, s.19) .

21. Section 3 of P.L.1983, ¢.248 (C.45:9-19.3) is amended to
read as follows:

3. Any information concerning the conduct of a physician or
surgeon provided to the State Board of Medical Examiners
pursuant to section 1 of [this act] P.1.1983. .248 (C.45:9-19.1),
section 5 of P.L.1978, c.73 (C.45:1-18) or any other provision of
law, [shall be of al is confidential [nature,] pending final
disposition of the inquiry or investigation by the board. If the
result of the inguiry or investigation is a finding of no basis for
disciplinary action by the board, the information shall remain
confidential, except that the board may release the information
1o a government agency, for good cause shown. upon an order of
the Superior Court after notice to the physician or surgeon who is
the s subiect' of the information and an opportunity to be heard.
The application for the court order shall be placed under seal.

{cf: P.L.1983, c.248, 5.3)

22, N.].5.2C:43-12 is amended to read as follows:

2C:43-12. Supervisory Treatment--Pretrial Intervention. a.
Public policy. The purpose of sectiors 2C:43-12 through 2C:43-22
of this chapter is to effectuate a Statewide program of Pretrial
Intervention. It is the policy of the State of New Jersey that
supervisory treatment should ordinarily be limited to persons who
have not previously been convicted of any criminal offense under
the laws of New Jersey. or under any criminal law of the United
States, or any other state when supervisory treatment would:

(1) Provide applicants, on an equal basis, with opportunities to
avoid ordinary prosecution by receiving early rehabilitative
services or supervision, when such services or supervision can
reasonably be expected to deter future criminal behavior by an
applicant, and when there is apparent causal connection between
the offense charged and the rehabilitative or supervisory need,
without which cause both the alleged offense and the need to
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prosecute might not have occﬁrred: or .

{2) Provide an alternative to prosecution for applicants who
might be harmed. by the imposition of criminal sanctions as
presently administered. when such an alternative can be expected
to serve as sufficient sanction to deter criminal conduct; or

{3) Provide a mechanism for permitting the least burdensome
form of prosecution possible for defendants charged with
“victimless” offenses; or

{4) Provide assistance to criminal calendars in order to focus
expendlturc of criminal justice resources on matters mvolvmg
serious cnmmahlv and severe carrectional problems. or

(5) Provide deterrence of future criminal ‘or 'disorderly
behavior by an applicant in a program of supewisorﬁ treatment.

b. Admission of an applicant into a program of supervisory
treatment shall be measured according to the applicant’s
amenability to correction, responsiveness to rehabilitation and
the nature of the offense.

c. The decision and reasons therefor made by the designated
judges {or assignment judges), prosecutors and program directors
in granting or denying applications for supervisory treatment, in
recommending -and ordering termination from the program or

dismissal of charges. in all cases shall be reduced: to writing and

disclosed to the applicant.

d. If an applicant desires to challenge the decision of the
prosecutor or program director not to recommend enrollment in a
program of supervisory treatment the pmceedirigs prescribed
under section 14 shall be followed.

e. Referral. At any time prior to trial but after the filing of a
criminal complaint, or the filing of an accusation or the retum of
an indictment. with the consent of the prosecutor and upon
written recommendation of the program director, the assignment
judge or a judge designated by him may postpone all further
proceedings against an applicant and refer said applicant to a
program of supervisory treatment approved by the Supreme
Court. Prosecutors and program directoss. shall consider in
formulating their recommendation of an applicant 's participation
in a supervisory treatment program, among others, the following
criteria:

(1) ‘The nature of the offense;
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{2) The facts of the case;

(3) The motivation and age of the defendant;

(4) The desire of the complainant or victim to forego
prosecution;

(5) The existence of personal problems and character traits
which may be related to the applicant s crime and for which
services are unavailable within the criminal justice system. or
which may be provided more effectively through supervisory
treatment and the probability that the causes of c¢riminal
behavior can be controlled by proper treatment;

(6) The likeliho‘od that the applicant’s crime is related to a
condition or sxtuanon that would be conducive to change through
his participation in supemsory treatment;

(7} The needs and interests of the victim and society:

{8) The extent to which the applicant's crime constitutes part
of a continuing pattem of anti-social behavior; '

(9) The applicant’s record of c¢riminal and penal violations and
the extent to which he may present a substantial danger to others;

{10) Whether or not the crime is of an assaultive or violent
nature, whether in the crimindl act itseif or in the possible
injurious consequences of such behavior:

(11} Consideration of whether or not prosecution would
exacerbate - the social problem that led to the applicant's
criminal act; \

(12} The history of the use of physical violence toward others;

{13} Any involvemnent of the applicant with organized crime;

{14) Whether or not the crime is of such a nature that the
value of supervisory treatment would be outweighed by the public
need for prosecution; » :

{15} Whether or not the applicant's involvement with other
people in the crime charged or in other crime is such that the
interest of the State would be best served by processing his case
through traditional criminal justice system procedures;

(16) Whether or not the applicant’s participation in pretrial
intervention will adversely affect the prosecution of
codefendants; and . ‘

(17). Whether or not the harm done to society by abandonmg
criminal prosecution would outweigh the benefits to society from
channeling an offender into a supervisory treatment program.
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f. Review of Supervisory Treatment Applications; Procedure
Upon Denial. Each applicant for supervisory treatment shall be
entitled to full and fair consideration of his application. If an
application is denied, the program director or the prosecutor shall
precisely state his findings and conclusion which shall include the
facts upon which the application is based and the reasons offered
for the denial. If the applicant desires to challenge the decision
of a program director not to recommend, or of a prosecutor not
to consent to, enroliment into a supervisory treatment program, a
motion shall be filed before the designated judge for assignment
judge} authorized pursuant to the rules of court to enter orders.

g. Limitaﬁions. Supervisory treatment rhay bc‘f@:ur only once
with respect to any defendant and any person who has previously
received supervisory treatment under sectioh 27 of P.L.1970,
€.226 {C.24:21-27), shall not be eligible for supervisory treatment
under this section. However, supervisory treatment, as provided
herein, shall be available to a defendant irrespective of whether
the defendant contests his guilt of the charge or charges against
him. i '

h. Termination. Termination of supervisory treatment under
this section shall be immediately reported to the assignment
judge of the county who shall forward such information to the
Administrative Director of the Courts.

i. Appointment of Program Directors; Authorized Referrals.
Programs of supervisory treatment and appointment of the
program- directors require approval by the Supreme Court with
the consent of the assignment judge and prosecutor. Referrals of
participants from supervisory treatment programs may be to any
public or private office or agency, including but not limited to,
programs within the probation service of the court, offering
counseling or any other social service likely to aid in the
rehabilitation of the participant and to deter thie commission of
other offenses. .

j. _Health Care Professional Licensing Board Notification. The
program director shall promptly notify the State Board of
Medical Examiners when a State licensed physician 1f,] or!
podiatrist 1{or_chiropractor]! has been enrolled in a supervisory
treatment program after he hes been charged with an offense
involving drugs or alcohol,
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(cf: P.L.1987, c.106, 5.14)

23. N.J.S.2C:52-2 is amended to read as follows:

2(C:52-2. Indictable Offenses. a. In all cases, except as herein
provided, wherein a person has been convicted of a crime under
the laws of this State and who has not been convicted of any prior
or subsequent crime, whether within this State or any other
jurisdiction, and has not been adjudged a diserderly person or
petty disorderly person on more than two occasions may, after
the expiration of a pericd of 10 years from the date of his
conviction, payment of fine, satisfactory completion of probation
or parole, or release from incarceration, whichever is later,
present a duly verified petition as provided in section 2C:52-7 to
the Superior Court in the county in which th2 conviction was
entered praying that such conviction and all records and
information pertaining thereto be expunged. V

Although subsequent convictions for no rore than two
disorderly or petty disorderly offenses shall not be an absolute
bar to relief, the nature of those conviction or convictions and
the circumstances surrounding them shall be considered by the
court and may be a basis for denial of relief if they or zither of
them constitute a continuation of the type of unlawful activity
embodied in the criminal conviction for which expungement is
sought.

b. Records of conviction pursuant to statutes repealed by this
Code for the crimes of murder, manslaughter, treason, anarchy,
kidnapping, rape, forcible sodomy, arson. perjury, false swearing,
robbery, embracery, or a conspiracy or any attempt to commit
any of the foregoing, or aiding, assisting or concealing persons
accused of the foregoing crimes. shall not be expunged.

Records of conviction for the following crimes specified in the
New Jersey Code of Criminal Justice shall not be subject to
expungement: Section 2C:11-1 et seq. (Criminal Homicide),
except death by auto as specified in zection 2C:11-5; section
2C:13-1 {Kidnapping); section 2C:14-2 (Aggravated Sexual
Assault); section 2C:15-1 (Robbery); section 2C:17-1 {Arson and
Related Offenses); section 2C:28-1 (Perjury); section 2C:28-2
(False Swearing} and conspiracies or attempts to commit such
crimes, : "

c. In the case of conviction for the sale or distribution of a
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controlled dangerous substance or possession thereof with intent
to sell, expungement shall be denied except where the crimes
relate to:

(1) Marijuana, where the total quantity sold, distributed or
possessed with intent to sell was 25 grams or less, or

(2} Hashish, where the total quantity sold, distributed or
possessed with intent to sell was 5 grams or less.

" d. _In the case of a State licensed physician 1[,] or! podiatrist
for_chiropractor]! convicted of an offense involving drugs or
a_Lcdhol or pursuant to section 14 or 15 P.L._, c. (C. J{now
pending before the Legislature as this bill), thehoﬂ_r:j_s_;_h_éﬂ notify

‘the State Board of Medical Examiners upon raceipt.of d petition

for expungement of the conviction and records and information
pertaining thereto,
(cf: P.L.1979, ¢.178, 5.109)

24. Section 1 of P.L.1979, ¢.128 {C.2A:84A~22.10) is amended
to read as follows: ‘

1. Any person who serves as a member of, is staff to, under a
contract or other formal agreement with, participates with, or

assists with respect to an action of:

a. A hospital or long-term health care facility committee
established to administer a utilization review plan for such
hospital or long-term health care facility; or

b. A  hospital medical staff committee having the
responsibility of evaluation and improvement of the quality of
care rendered in such hospital; or

c. {Deleted by amendment, P.L.1985, ¢.506.)

d. A hospital peer-review committee having the responsibility
for the review of the qualifications and credentials of physicians
or dentists seeking appointment or reappointment to the medical
or dental staff of a hospital, or of guestions of the clinical or
administrative competence of physicians or dentists so appointed,
or of matters conceming limiting the scope of hospital privileges
of physicians or dentists on the staff, or of matters conceming
the dismissal or discharge of same; or

e. A peer-review, ethics, grievance, judicial, quality assurance
or professional relations committee or subcoramittee thereof of a
local, county or State medical, dental, podiatric, optometric,
psychological, veterinary. chiropractic or pharmaceutical society
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or long-term health care facility association, [or] of any such
society or association itself, or_of a health maintenance
organization, when such seciety [or], association or organization
or committee or subcommittiee thereof is performing any
peer-review, ethics, grievance, judicial, quality assurance or
professional relations review function that [is]

(1) [Described] Is described in subsections a., b., and d., above -
of this section; or « -

(2) Involves any controversy or dispute between (a) a physician,
dentist, podiatrist, optometrist, psychologist, veterinarian,
chiropractor, pharmacist, nurse, dietitian or licensed
administrator and a patient or, in the case of a veterinarian, the
patient's owner, conceming the diagnosis, treatment or care of
such patient or the fees or charges therefor. (b} & physician,
dentist, podiatrist, optometrist, psychologist, veterinarian,
chiropractor, pharmacist, nurse, dietitiaa or licensed
administrator and a provider of medical, dental. podiatric,
veterinary, optometric, psychological, or pharmaceutical benefits
conceming any medical or health charges or fees of such
physician, dentist, podiatrist, optometrist, psychologist,
veterinarian, chiropractor, pharmacist, nurse, dietitian or
licensed administrator, or {c) physicians, dentists, podiatrists,
optometrists, psychologists, veterinarians, chiropractors,
pharmacists, nurses, dietitians or licensed administrators:

shall not be liable in damages to any person for any action taken
or recommendaiion made by him within the scope of his function
[as a member of such] with the committee, subcommittee or
society in the performance of said peer-review, ethics,
grievance, judicial, quality assurance or professional relations
review functions, if such action or recommendation was taken or
made without malice and in the reasonable belief after
reasonable investigation that such action or recommendation was
warranted upon the basis of facts disclosed.

{cf: P.L.1887, c.241, 5.1} .

25. {New section) a. The State Board of Medical Examiners
shall increase the licensing fee of physicians 1[, chiropractors,]!
and podiatrists in an amount sufficient to fund the costs of
establishing and operating the Medical Practitioner Review Panel
and the position of medical director, established pursuant to




i

NG e W B

<=+ -]

[2R] SCS for 52936
29

P.L. .c. (C. .) (now pending before the Legislature as this
bill).

b. The board shall establish a reduced licensing fee for
physicians [, chiropractors]! and podiatrists who are 65 years of
age or older and who have no affiliation status with a licensed
health care facility or a health maintenance organization,

26. The State Board of Medical Examiners shall, pursuant to
the "Administrative Procedure Act,” P.L.1968, ¢.410 (C.52:14B-1
et seq.), adopt rules and regulations necessary to carry out the
provisions of - this. act, including rules and regulations goveming
the operation of the Medical Practitioner Review Panel. ;

27. This act “shall take effect immediately, except that
sections 2, 4, 8, 9 and 10 shall take effect on the 180th day
following enactment.

HEALTH '
Regulated Professions

Designated the "Professional Medical Conduct Reform Act of
1989.
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basis for disciplinary action by the board, the information shall

remain confidential.
(cf: P.L.1983, c.248. s.3)

16. (New section) a. The State Board of Medical Examiners
shall increase the licensing fee of physicians, chiropractors, and

podiatrists in an amount sufficient to fund the costs of
establishing and operating the Medical Practitioner Review Panel
and the positions of medical director and investigative staff for
the medical director, established pursuant to P.L.
. (C. ) (now pending before the Legislature as this bill).

b. The board shall establish a reduced licensing fee for
physicians, chiropractors and podiatrists who are 65 years of age
or older and who have no affiliation status with a licensed health
care facility or a health maintenance organization.

17. The State Board of Medical Examiners shall, pursuant to
the ~Administrative Procedure Act,” P.L.1968, ¢.410 (C.52:14B-1
et seq.). adopt rules and regulations necessary to carry out the
provisions of this act.

18. This act shall take effect immediately. except that
sections 2. 4. 8. 9 and 10 shall take effect on the 180th day
iollowing enactinent.

STATEMENT

This bill, known as the “Professional Medical Conduct Reform
Act of 1988." makes significant changes in the current laws and
practices regarding the reporting and disciplining of physicians.
chiropractars and podiatrists who are impaired or incompetent.

The purpose of this reform legislation is to ensure that the
public is protected from those health care practitioners who pose
a danger to the health. safety or life of their patients. The
provisions of this bill govern the heaith care practitioners, i.e..
physicians. chiropractors and podiatrists, who are regulated by
the State Board of Medical Examiners.

This bill closes loopholes in and strengthens the reporting
requirements of health care facilities and health maintenance
ucganizations (tIMOs). medical malpractice insurers, and health
care practitioners, themselves. Specifically., the bill amends
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section 1 of P.L.1983. c.247 (C.26:2H-12.2) to require a health
care facility or HMO to notity the Medical Practitioner Review
Panel (established in this bill) within seven days if a practitioner,
that is, a physician, medical resident or intern, chiropractor, or
podiatrist voluntarily or involuntarily has a temporary or
permanent reduction or suspension of privileges, resigns, is
terminated or takes a leave of absence from the medical staff.
The facility is also required to notify the review panel if a
practitioner becomes the subject of a complaint or disciplinary
proceeding or action which is based on information which
reasonably indicates that the practitioner engaged in any
conduct. used any drugs or alcohol, or suffered from any physical
or mental condition which may have jeopardized or improperly
risked the health, safety or life of a patient, or violated any
provision of Title 45 of the Revised Statutes. which governs the
practice of medicine, chiropractic and podiatry.

The bill also amends section 2 of P.L.1983, ¢.247 (C.17:30D-17)
to require medical malpractice insurers and practitioners who are
not covered by an insurer to report all medical malpractice
settlements. judgments and arbitration awards involving a
practitioner. regardless of the dollar amount. to the review
panel. The bill also requires medical malpractice insurers to
notify the review panel of any termination or denial of coverage
to a practitioner, or surcharge assessed on account of the
practitioner’s practice method or medical malpractice claims
history. )

Medical malpractice insurers and physicians not covered by an
insurer currently are required to report any claim settlement.
judgment or arbitration award for over $25,000 to the State
Board of Medical Examiners. While this statute has been
effective in identifying the larger malpractice settlements,
judgments and awards, the State board is not notified of smaller
settlements. even when a single physician may have had multiple
settlements. judgments or awards decided against him. Also, the
State board is not currently notified when a malpractice insurer
terminates or denies coverage to a physician on account of that
practitioner’s practice method or malpractice claims history.

This bill also requires a practitioner to promptly report another
practitioner to the State Board of Medical Examiners when the
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practitioner is in possv;ssion of information which reasonably
indicates that another practitioner has demonstrated an
impairment. gross incompetence or unprofessional conduct which
would present an imminent danger to an individual patient or the
public health, safety or welfare. .

While increased reporting of impaired and incompetent
practitioners is essential, in order to ensure that appropriate and
prompt action is taken against these practitioners, it is also
necessary to strengthen the State’s current system for receiving
and investigating reports and complaints against practitioners.
Accordingly. this bill expands the staff of the State Board of
Medical Examiners by establishing the full-time position of
medical director and providing that the board staff shall include
two full-time investigators. The bill also increases the per diem
rate of reimbursement for State board members to $150. Also, in
order to strengthen the composition of the State board. the bill
expands the membership to include the Commissioner of Health.

Additionally, the bill establishes a Medical Practitioner Review
Panel. The review panel will have nine members. eight of whom
will be appointed by the Governor with the advice and consent of
the Senate. and include four physicians. three consumers of
health care services and one administrator of a hosptital. The
ninth member shall be member of the Siate board. appointed by
the president of the State board. The purpose of the review panel
is to conduct a preliminary investigation of ail reports and
complaints against practitioners made by health care facilities
and HMOs. medical malpractice insurers and the public. If, after
investigating the report or complaint, the review panel
determines that disciplinary action by the State Board of Medical
Examiners may be warranted, the review panel is directed to
refer the case to the State bvard. The review panel is also
authorized to refec an impaired practitioner to an approved
treatment program, when appropriate.

This preliminary investigatary process will effectively identify
those practitioners who pose a danger to the public and vgill
cnable the State board to act promptly in taking disciplinary
action against impaired or incompetent practitioners. )

Finally, in accordance with current State practice that
professional licensing boards financlally support their aclivities
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through licensing fees. the bill directs the State Board of Medical
Examiners to raise the licensing [Fees of practitioners in an
amount sufficient to fund the costs of the new State board
positions and Medical Practiiioner Review Panel.

HEALTH
Regulated Professions

Designated the "professional Medical Conduct Reform Act of
1988."




SENATE INSTITUTIONS, HEALTH AND WELFARE COMMITTEE
STATEMENT TO
SENATE COMMITTEE SUBSTITUTE FOR

SENATE, No. 2936
STATE OF NEW JERSEY

DATED: MAY 22, 1989

The Senate Institutions, Health and Welfare Committee
favorably reports a Senate Committee Substitute for Senate Bill No.
2936.

This substitute, known as the "Professional Medical Conduct
Reform Act of 1989,” makes significant changes in the current laws
and practices regarding the reporting and disciplining of physicians,
chiropractors and podiatrists who are impaired or incompetent. This
substitute closes loopholes in. and strengthens the reporting
requirements of, health care facilities and health maintenance
organizations (HMOs), medical malpractice insurers, and health care
practitioners, themselves.

Specifically. the substitute amends section 1 of P.L.1983, ¢.247
(C.26:2H-12.2) to require a health care facility or HMO to notify the
Medical Practitioner Review Panel (established in this substitute)
within seven days if a practitioner (i.e.. a physician, medical resident
or intern. chiropractor, or podiatrist) who is employed by. under
contract to render professional services to. or has privileges at that
health care facility or HMO: voluntarily resigns from the staff of the
facility or voluntarily relinquishes any partial privilege to perform a
specific procedure if the facility is reviewing the practitioner's
conduct or patient care: has full or partial privileges summarily or
temporarily revoked or suspended. permanently reduced. suspended
or revoked. has been discharged from the staff or has had a contract
to render professional services terminated or rescinded for reasons
relating to the practitioner's incompetency. misconduct or
impairment: agrees to the placement of conditions or limitations on
the exercise of clirical privileges or practice within the health care
l‘ai:ility or HMO: is granted a leave of absence pursuant to which the
practitioner may not exercise clinical privileges or practice within
the health care facility or HMO if the reasons provided in support of
the leave relate to any physical, mental or emotional condition or
drug or alcohol use. which might impair the practitioner's ability to
practice with reasonable skill and safety: or is a party to a medical
malpractice liability suit, in which the health care facility or HMO is
also a party. and in which there is a settlement. judgment




or arbitration award.

The substitute also amends section 2 of P.L.1983., ¢.247
(C.17:300-17) to require in-State medical malpractice insurers and
practitioners who are not covered by an in-State insurer to report all
medical malpractice setilements, judgments and arbitration awards
involving a practitioner, regardless of the doliar amount, to the
review panel. The substitute also requires medical malpractice
insurers to notify the review panel of any termination or denial of
coverage to a practitioner, or surcharge assessed on account of the
practitioner’s practice methed or medical malpractice claims
history.

The substitute aiso requires a practitioner to promptly report
another practitioner to the State Board of Medical Examiners (BME)
when the practitioner is in possession of information which
reasonably indicates that another practitioner has demonstrated an
impairment. gross incompetence or unmprofessional conduct which
would present an imminent danger to an individual patient or the
public health, safety or welfare.

The substitute expands the staff of the BME by establishing the
full-time position of medical director and providing that the medical
director shall have investigative, medical consulting and
administrative and clerical staff provided by the Division of
Consumer Affairs. The substitute also increases the per diem rate of
reimbursement for BME members to $150. Also. in order to
strengthen the composition of the BME. the substitute expands the
membership to include the Commissioner of Health.

Additionally, the substitute establishes a Medical Practitioner
Review Panel within the BME. The review panel will have nine
members. eight of whom will be appointed by the Governor with the
advice and consent of the Senate. and include four physicians, three
consumers of. health care services and one administrator of a
hospital. The ninth member shall be member of the BME. appointed
by the president of the BME. The purpose of the review panel is to
conduct a prehmmary investigation of all reports and cpmplaints
against practitioners made by heaith care facilities and HMQOs.
medical malpractice insurers and the public. If. after investigating
the report or complaint. the review panel determinés that
disciplinary action by the BME may be warranted, the review panel is
directed to refer the case to the BME. The review panel is also
authorized to refer an impaired practitioner to an approved
treatment program. when appropriate,

The substitute authorizes the BME to establish regulations for




issuing permits and defining the scope of practice for medical
residents and interns and cther persons in training for their licensed
profession, and provides that the BME shall notify all health care
facilities. HMOs and private practitioners with which a practitioner
is affiliated. when that practitioner has become subject to
disciplinary action by the BME.

The substitule also establishes the practicing of medicine,
podiatry or chiropractic without a license, as a third degree crime
and the destroying, altering or falsifying of any patient record with
the intent to deceive or mislead any person as to information about
the patient. as a fourth degree crime. Also, the substitute provides
that any physician or podiatrist whose federal or State privilege to
purchase. dispense or prescribe controlled substances has been
revoked, suspended or otherwise limited, shall not be permitted to
administer controlled substances in a health care facility or HMO
unless the administration has been approved by the BME.

The substitute amends R.S.15:9-16 to raise the legal standard
for revoking or suspending a practitioner's license from “proof to
the satisfaction of the board™ (or preponderance of the evidence), to
“clear and convincing evidence.” It also amends, N.].S.2C:43-12.
conceming pretrial intervention programs. to provide that the
program director shall notify the BM; when a practitioner is enrolled
in the program after he has been charged with an offense involving
drugs or alcohol. N.J.S5.2C:52-2, concerning expungement of
criminal records. is amended to provide that the couit shail notify
the BME when a practitioner who has been convicted of an offense
involving drugs or alcohol. petitions the court {or an expungement of
the conviction and the records pertaining thereto. Finally. the bill
amends section 1 of P.L.1979. c.128 (C.2A:84A-22.10), concemning
immunity of professional review committees, to provide that the
immunity extends to any staff member or other person who supplies
information to that body regarding the competence or professional
conduct of a physician and other health care providers and to specify
that such committees of health maintenance organizations (as well
as those of hospitals., long-term health care facilities and
professional associations and societies), are included under the
immunity provisions. ’

In accordance with current State practice that professional
licensing boards financially support their activities through licensing
fees. the substitute directs the BME to raise the licensing fees of
practitioners in an amount sufficient to fund the costs of the new
BME positions and Medical Practitioner Review Panel.




ASSEMBLY HIGHER EDUCATION AND REGULATED .
PROFESSIONS COMMITTEE

STATEMENT TO
SENATE COMMITTEE SUBSTITUTE FOR

SENATE, No. 2936

with committee amendments
STATE OF NEW JERSEY

DATED: December 4, 1989

The Assembly Higher Education and Regulated Professions
Cemmittee favorably reports the Senate Committee Substitute for
Senate Bill No. 2936 with amendments.

As amended by committee, S-2936 SCS, known as the
“Professional Medical Conduct Reform Act of 1989," makes
significant changes in the current laws and practices regarding the
reporting and disciplining of physicians and podiatrists who are
impaired or incompetent. The bill closes loopholes in, and
strengthens the reporting requirements of. health care facilities and
health maintenance organizations (HMOs). medical malpractice
insurers. and health care practitioners themse.ves.

Specifically. the bill amends section 1 of P.L.1983, c.247
(C.26:2H-12.2) to require a health care facility or HMO to notify the
Medical Practitioner Review Panel (established in the bill) within
seven days if a practitioner (i.e.. a physician. medical resident or
intemn, or podiatrist) who is employed by. under contract to render
professional services to. or has privileges at that health care facility
or HMO: voluntarily resigns from the staff of the facility or
voluntarily relinquishes any partial privilege to perform a specific
procedure if the facility is reviewing the practitioner’s conduct or
patient care; has full or partial privileges summarily or temporarily
revoked or suspended. permanently reduced, suspended or revoked.
has been discharged from the staff or has had a contract to render
professional services terminated or rescinded for reasons relating to
the practitioner's incompetency., misconduct or impairment; agrees
to the placement of conditions or limitations on the exercise of
clinical privfleg&s or practice within the health care facility or HMO:
is granted a leave of absence pursuant to which the practitioner may
not exercise clinical privileges or practice within the health care
facility or HMO if the reasons provided in support of the leave relate
to any physical, mental or emotional condition or drug or alcohol use.
which might impair the practitioner's ability to practice with
reasonable skill and safety; or is a party to a medical malpractice
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liability suit, in which the health care facility or HMO is also a
party, and in which there is a settlement, judgment or arvitration
award.

The bill also amends section 2 of P.L.1983, c.247 (C.17:30D-17)
to require in-State medical malpractice insurers and practitioners
who are not covered by an in-State insurer to report all medical
malpractice settlements. judgments and arbitration awards involving
a practitioner, regardless of the dollar amount, to the review panel.
The bill also requires medical malpractice insurers to notify the
review panel of any lermination or denial of coverage to a
practitioner, or surcharge assessed on account of the practitioner's
practice method or medical malpractice claims history.

The bill also requires a practitioner to promptly report another
practitioner to the State Board of Medical Examiners {BME} when
the practitioner is in possession of information which reasonably
indicates that another practitioner has demonstrated an impairment,
gross incompetence or unprofessional conduct which would present
an ymminent danger f{o an individual patient or the public health,
saf»ty or welfare.

The bill expands the staff of the BME by establishing the
full-time position of medical director and providing that the medical
director shall have investigative. medical consulting and
administrative and clerical staff provided by the Division of
Coonsumer Affairs. The bill also increases the per diem rate of
reimbursement for BME members to $150. Also. in order to
strengthen the composition of the BME. the bill expands the
membership to include the Commissioner of Health.

Additionally. the bill establishes a Medical Praciitioner Review
Panel within the BME. The review panel will have aine members,
eight of whom will be appointed by the Govemor with the advice and
consent of the Senate. and include four physicians, three consumers
of health care services and one administrator of a hospital. The
ninth member shall be a member of the BME. appointed by the
president of the BME. The purpose of the review panel is to cbnducl
a preliminary investigation of all reports and complaints against
practitioners made by health care facilitics ard HMOs. medical
malpractice insurers and the public. If. after investigating the
report or complaint, the review panel determines that disciplinary
action by the BME may be warranted. the review panel is directed to
refer the case to the BME. The review panel is also authorized to

refer an impaired practitioner to an appruved treatment program.

when appropriate.
The bill authorizes the BME to estdblish regulations for




issuing permits and defining the scope of practice for medical
residents and interns and other persons in training for their licensed
profession, and provides that the BME shall notify all health care
facilities, HMOs and private practitioners with which a practitioner
is affiliated, when that practitioner has become subject to
disciplinary action by the BME.

The bill also establishes the practicing of medicine or podiatry
without a license, as a third degree crime and the destroying.
altering or falsifying of any patient record with the intent to deceive
or mislead any person as to information about the patient, as a
fourth degree crime. Also. the bill provides that any physician or
podiatrist whose federal or State privilege to purchase, dispense or
prescribe controlled substances has been revoked, suspended or
otherwise limited. shall not be permitted to administer controlled
substances in a health care facility or HMO unless the administration
has been approved by the BME.

The bill amends R.S.45:9-16 to raise the legal standard for
revoking or suspending a practitioner's license from “proof to the
satisfaction of the board™ (or preponderance of the evidence). to
“clear and convincing evidence.” It also amends N.J.S.2C:43-12.
conceming pretrial intervention programs. to provide that the
program director shall notify the BME when a practitioner is enrolled
in the program after he has been charged with an offense involving
drugs or alcohol. N.J.S.2C:52-2, concerning expungement of
criminal records. is amended to provide that the court shall notify
the BME when a practitioner who has been convicted of an offense
involving drugs or alcohol, petitions the court for an expungement of
the conviction and the records pertaining thereto. Finally, the bill
amends section 1 of P.L.1979, c.128 (C.2A:84A-22.10). conceming
immunity of professional review committees, to provide that the
immunity extends to any staff member or other person who supplies
‘information to that body regarding the competence or professional
conduct of a physician and other health care providers and to specify
that such committees of health maintenance organizations (as well
as those . of hospitals, long-term health care facilities and
professional associations and societies), are included under the
immunity provisions.

In accordance with current State practice that professional
licensing boards financially support their activities through licensing
fees, the bill directs the BME to raise the licensing fees of
practitioners in an amount sufficient to fund the cnsts of the new
BME positions and Medical Practitioner Review Panel.
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The committee amended the bill to exclude chiropractors from
its provisions. Pursuant to P.L. 1989, c. 153 which was approved on
August 11, 1989, as of February, 1990 chiropractors wiil no longer be
regulated by the State Board of Medical Examiners but rather by an
independent State Board of Chiropractic Examiners. The committee
amendments also update sections of law which have been amended
since the bill was originally drafted and make a variety of technical
amendments.




SENATE INSTITUTIONS, HEALTH AND WELFARE COMMITTEE
STATEMENT TO
SENATE COMMITTEE SUBSTITUTE FOR

SENATE, No. 2936
STATE OF NEW JERSEY

DATED: MAY 22, 1989

The Senate Institutions, Health and Welfare Committee
favorably reports a Senate Committee Substitute for Senate Bill No.
2936.

This substitute, known as the “Professional Medical Conduct
Reform Act of 1989." makes significant changes in the current laws
and practices regarding the reporting and disciplining of physicians,
chiropractors and podiatrists who are impaired or incompetent. This
substitute closes loopholes in. and strengthens the reporting
requirements of. health care facilities and health maintenance
arganizations (HMOs). medical malpractice insurers, and health care
practitioners. themselves.

Specifically. the substitute amends section 1 of P.L.1983, c.247
(C.26:2H-12.2) to require a health care facility or HMO to notify the
Medical Practitioner Review Panel (established in this substitute)
within seven days if a practitioner (i.e.. a physician, medical resident
or intermn, chiropractor. or podiatrist) who is employed by. under
contract to render professional services to. or has privileges at that
health care facility or HMO: voluntarily resigns from the staff of the
facility or voluntarily relinquishes any partial privilege to perform a
specific procedure if the facility is reviewing the practitioner's
conduct or patient care: has full or partial privileges summarily or
temporarily revoked or suspended. permanently reduced. suspended
or revoked, has been discharged from the staff or has had a contract
to render professional services terminated or rescinded for reasons
relating to the practitioner’'s incompetency, misconduct or
impairment: agrees to the placement of conditions or limitations on
the exercise of clinical privileges or practice within the health care
facility or HMO:; is granted a leave of absence pursuant to which the
practitioner may not exercise clinical privileges or practice within
the health care facility or HMO if the reasons provided in support of
the leave relate to any physical, mental or emotional condition or
drug or alcohol use. which might impair the practitioner's ability to
practice with reasonable skill and safety: or is a party to a medical
malpractice liability suit, in which the health care facility or HMO is
also a party, and in which there is a settlement, judgment




or arbitration award.

The substitute also amends section 2 of P.L.1983. c.247
(C.17:30-17) to require in-State medical malpractice insurers and
practitioners who are not covered by an in-State insurer to report all
medical malpractice setilements, judgments and arbitration awards
involving a practitioner, regardless of the dollar amount, to the
review panel. The substitute also requires medical malpractice
insurers to notify the review panel of any termination or denial of
coverage to a practitioner, or surcharge assessed on account of the
practitioner’'s practice methed or medical malpractice claims
history.

The substitute also requires a practitioner to promptly report
another practitioner to the State Board of Medical Examiners (BME)
when the practitioner is in possession of information which
reasonably indicates that another practitioner has demonstrated an
impairment. gross incompetence or unprofessional conduct which
would present an imminent danger to an individual patient or the
public health, safety or welfare.

The substitute expands the staff of the BME by establishing the
full-time position of medical director and providing that the mediclal
director shall have investigative, medical consulting and
administrative and clerical staff provided by the Division of
Consumer Affairs. The substitute also increases the per diem rate of
reimbursement for BME members to $150. Also. in order to
strengthen the composition of the BME. the substitute expands the
membership to include the Commissioner of Health.

Additionally, the substitute establishes a Medical Practitioner
Review Panel within the BME. The review panel will have nine
members. eight of whom will be appointed by the Govemor with the
advice and consent of the Senate. and include four physicians. three
consumers of. health care services and one administrator of a
hospital. The ninth member shall be member of the BME, appointed
by the president of the BME. The purpose of the review panel is to

conduct a prehmmary investigation of all reports and complaints
against practitioners made by health care facilities and HMOs.
medical malpractice insurers and the public. If, after investigating

the report or complaint. the review panel determinés that
disciplinary action by the BME may be warranted, the review panel is
directed to refer the case to the BME. ‘The review panel is also
authorized to refer an impaired practilioner to an approved
treatment program. when appropriate.

The substitute authorizes the BME to establish regulations for




issuing permits and defining the scope of practice for medical
residents and interns and cther persons in training for their licensed
profession. and provides that the BME shall notify all health care
facilities. HMQs and private practitioners with which a practitioner
is affiliated. when that practitioner has become subject to
disciplinary action ty the BME.

The substitute also establishes the practicing of medicine,
podiatry or chiropractic withouvt a license, as a third degree crime
and the destroying, altering or falsifying of any patient record with
the intent to deceive or mislead any person as to information about
the patient, as a fourth degree crime. Also, the substitute provides
that any physician or podiatrist whose federal or State privilege to
purchase. dispense or prescribe controlled substances has been
revoked, suspended or otherwise limited, shall not be permitted to
administer controlled substances in a health care facility or HMO
unless the administration has been approved by the BME.

The substitute amends R.S5.45:9-16 to raise the legal standard
for revoking or suspending a practitioner’s license from ~“proaf to
the satisfaction of the board™ (or preponderance of the evidence), to
“clear and convincing evidence.” 1t also amends N.J.S$.2C:13-12,
conceming pretrial intervention programs. to provide that the
program director shall notify the BME when a practitioner is enrolled
in the program after he has been charged with an offense involving
drugs or alcohol. N.J.S5.2C:52-2, conceming expungement of
criminal records. is amended to provide that the couit shail notify
the BME when a practitioner who has been convicted of an offense
involving drugs or alcohol. petitions the court {or an expungement of
the conviction and the records pertaining thereto. Finally. the bill
amends section 1 of P.L.1979, c.128 (C.2A:831A-22.10), concerming
immunity of professional review committees, to provide that the
immunity extends to any staff member or other person who supplies
information to that body regarding the competence or professional
conduct of a physician and other health care providers and to specify
that such committees of health maintenance organizations (as well
2s those of hospitals. long-terrn health care facilities and
professional associations and societies), are included under the
immunity provisions. )

In accordance with current State practice that professional
licensing boards financially support their activities through licensing
fees. the substitute directs the BME to raise the licensing fees of
practitioners in an amount sufficient to fund the costs of the new
BME positions and Medical Practitioner Review Panel,




STATE OF NEW JERSEY
ExecuTive DEPARTMENT

January 8, 1990

SENATE COMMITTEE SUBSTITUTE FOR SENATE BILL NO. 2936
(First Reprint)

To the Senate:

Pursuant to Article V, Section I, Paragraph @4 of the Constitution,

I am returning Senate Committee Substitute for Senate Bill No. 2936 (First
Reprint) with my objections, for reconsideration.

This bill, known as the Professional Medical Conduct Reform Act of 1989,
makes significant changes in the current laws and practices regarding the
reporting and disciplining’of4physicians and podiatrists who are impaired or
incompetent. This bill was introduced to address the concerns raised by the

I October 1987 Report of the State Commission of Investigation on Impaired and
Incompetent Physicians.

The bill establishes numerous, well-conceived and noteworthy reforms to

the current statutory and regulatory procedures regarding impaired or incompetent

- physicians and podiatrists. - The bill clarifies when the Board of Medical

'ﬁf”“7fﬁigﬁiﬁé?§Hm§§f be notified of potential impairment by health care facilities,

Linsufaﬁc' j riers and health care practitioners themselves. The bill provides

T—neé&ééiresou}ées to the Board of Medical Examiners in the form of a full-time
Medical Director and the creation of a Medical Practitioner Review Panel., It
also creates new criminal penalties for practicing medicine without a license
or excr “ing the scope of permitted practice or falsifying patient recor’
These are but a few of the many welcome reforms contained im this bill to
achieve a healthy and proficient pool of physicians and podiatrists in this
State. .

”Iiamérhpwever, troubled by two aspects of the bill. First, this biil
heightens the standard of proof that the State must meet in disciplinary
proceedings. Currently, the State needs to prove physician misconduct,
incompetence or impalrment by the preponderance of the evidence. This legis-
lation requires proof by clear and convincing evidence, a higher standard of
proof that will make it more difficult for the State to take action in these

cases. I am content that the public health is best protected by the current
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statutory standard of proof and recommend that the current law remain unchanged
in this respect.

My second concern rests with the functioning of the Medical Practitioner
Review Panel to be established by this bill. This Review Panel is to be composed
of nine members, eight of whom will be appointed by the Governor with the
advice énd consent of the Senate, and will include four physicians, three
consumers of health care services and one hospital administrator. The ninth
member will be a member of the Board of Medical Examiners appointed by the
President of that Board.. The Review Panel is to conduct a preliminary investi-
gation of all reports and complaints made against practitioners by health care
facilities and health maintenance organizations, medical malpractice insurers
(( and the public. I am encouraged by the prospect that this Review Panel will
enhance the efficiency of the.Board in investigating physicians who may be
impaired or incompefent.

However, this goal can only be accomplished if the Panel is recommendatory
in nature and does not intrude on the Board's authority to protect the public

f,ffﬁi;?f;ig?éiv m@éﬁﬁfgﬁder certain provisions of this bill. For example, the bill

;Q;§§§5e4§1§ﬁpr091des that the Review Panel will make initial determinations and

giQSbgigibhgféf complaints charging practitioners with incompetence or impair-
ment. During the informal hearing process administered by the Review Panel
under the bill, the Board is not entitled to take jurisdiction over a case
even if it believes that a physician is creating a serilous risk to the public
health. Because the Board must.be fully capable of addressing disabled physicians
who represent an imminent danger to their patients, I believe that the Board
should have the necessary authority to remove a matter from consideration by
tﬁé Révie&_f;nel in these circumstances.

j,Thérgfp;e, I herewith return Senate Committee Substitute for Senate Bill
No. 2936 (First Reprint) and recommend that it be amended as follows:

Page 7, Section 6, Line 13: After "its" DELETE "dispositions"

INSERT "recommendations"

Page 9, Section 8¢, Line 16: After "not" DELETE "take" and INSERT '"make"

After "any" DELETE "action'" INSERT "recommendation"

o/
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Page 9, Section 9a, Line 38: DELETE "(3)" INSERT "b. The review panel

may receive referrals from tlie board which may include'" DELETE "Complaints"

INSERT "complaints"

o

Page 10, Section 9b, Line 2: DELETE "b" INSERT "c

Page 10, Section 9b, Lines 5-6: DELETE "determine the appropriate

disposition" INSERT "make a recommendation to the board"

Page 10, Section 9b, Line 8: DELETE "determination" INSERT "recommendation"

Page 10, Section 9b(2), Lines 30-31: DELETE "The practitioner shall be

entitled to have an informal hearing" INSERT "At the panel's request or upon a
good cause showing by the practitioner an informal hearing shall be scheduled"

Page 10, Section 9b(2), Lines 33-35: After "board" DELETE ", to present

A

any information the practitioner deems appropriate to the investigation,
except as provided in paragraph (3) of this subsection"

Page 11, Section 9b(3), Line l: After "board" DELETE "is actively

conducting" INSERT "determines to conduct"

~ Page 11, Section 9b(3), Lines 2-3: After "practitioner" DELETE "which

“1i3é§;ﬁ;§§§6rfto5the review panel's investigation of that practitioner' INSERT

o "who 1t has reasonable cause to believe represents an imminent danger to his

patients"

i Page 11, Section 9b(3), Lines 6-7: After "without" DELETE "effecting

a disposition" INSERT "making a recommendation"

Page 11, Section 9b(3), Line 7: Afte: "subsection" DELETE "c." INSERT "d."

Page 11, Section 9c, Line 8: INSERT new section "c. Upon request of the

review panel, the State Board of Medical Examiners shall provide the review
panel with any information contained in the board’'s files concerning a practi-

tioner."

Page 11, Section 9b, 3¢, Line 8: DELETE "c.'" INSERT "d." DELETE '"On the

basis of written findings of fact'" INSERT "Upon completion of its review"

Page 1l, Section 9b, 3c, Line 9: DELETE "effect' INSERT '"prepare a

report recommending"

Page 11, Section 9c(4), Lines 27~-29: DELETE in entirety
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Page 11, Section 9d, Lines 30-33: DELETE in entirety

Page 11, Section 9f, Line 39: After "panel." INSERT "After its con-~

sideration of the panel recommendation the board shall notify the practitioner
who has been the subject of a notice or complaint of the review panel's

recommendation and the board's determination."”

Page 12, Section 10b, Line 18: After "all" DELETE "actions taken"

INSERT "recommendations made"

Page 15, Section 18, Line 10: DELETE "clear and convincing" INSERT

"a showing of the preponderance of the credible"

Page 18, Section 20, Lines 30-31: DELETE "clear and convincing"

INSERT "a showing of the preponderance of the credible"

Page 20, Section 20, Line 20: DELETE "clear and convincing" INSERT "a

showing of the preponderance of the credible"

Respectfully,
/s/ Thomas H. Kean

GOVERNOR
ST seal ]
Attest:

/s/ Deborah T. Pofitz

Chief Counsel
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