
S-~,·I&-Q3.//f
 

) 
LEGISLATIVE HISTORY CHECKLIST 

Compiled by the NJ State Law Library 

(Spill Compensation­
Right of Contribution) 

NJSA; 58;10-23.11£ 

LAWS OF; 1991 CHAPTER: 372 

BILL NO: S2657/A3659 

SPONSOR(S) Lesniak 

DATE INTRODUCED; May 17, 1990 

COMMITTEE; ASSEMBLY: Energy & Environment 
SENATE: Environmental Quality 

AMENDED DURING PASSAGE: No-8enate Committee substitute enacted 

DATE OF PASSAGE; ASSEMBLY; December 2, 1991 
SENATE; May 9', 1991 

/
I 

DATE OF APPROVAL: January 10, 1992 

FOLLOWING STATEMENTS ARE ATTACHED IF AVAILABLE; 

SPONSOR STATEMENT:
 

COMMITTEE STATEMENT: ASSEMBLY:
 

SENATE: 

FISCAL NOTE: 

VETO MESSAGE: 

MESSAGE ON SIGNING: 

FOLLOWING WERE PRINTED: 

REPORTS: 

HEARINGS; 

974.90 
P777 
1990t

) 
KBG/bas 

New Jersey
 
Report ... March 23,
 
(see especially pp.
 
(see especially pp.
 

Yes
 

Yes
 

Yes
 

No
 

No
 

No
 

No 

1990 
46--49--Vol. I 
23--25)--Subcommittee C 



ASSEMBLY, No. 3659 

STATE OF NEW JERSEY 

INTRODUCED JUNE 11. 1990 

By Assemblymen SPADORO and SCERNI 

1 AN ACT concerning liabili ty for the removal of certain 
2 discharged hazardous substances, and amending P. L.I !l7b. c.l~ 1. 

3 
4 BE IT ENACTED by the Senate and General Assembly of the 

5 State of New Jersey: 

6 1. Section 7 of P.L.1976. c.141 (C.58:10-2:3.11f) is amended to 
7 read as follows: 
8 7. a. Whenever any hazardous substance is discharged. the 

9 department may, in its discretion. act to remove or arrange for 
10 the removal of such discharge or may direct the discharger to 

11 remove, or arrange for the removal of. such discharge. If the 
12 discharge occurs at any hazardous or solid waste disposal t'acility. 
13 the department may order the facility closed for the duration of 
14 the removal operations. The department may monitor the 
15 discharger's compliance with any such directive. Any discharger 
16 who fails to comply with such a directive shall be liable to the 

17 department in an amount equal to three times the cost of such 
18 removal, and shall be subject to the revocation or suspension of 

19 any license or permit he holds authorizing him to operate a 
20 hazardous or solid waste disposal facility. 

21 Whenever one or more dischargers or potentially responsible 
22 parties enter into an agreement with the departmer.t to comply 
23 with a directive to remove or arrang3 for the removal of allY 
24 hazardous substance that has heen discharged. those discharger~ 

25 and potentially responsible parties shalt have a right of 
26 contribution against all other parties liable for the cost of the 
27 removal of that discharged hazardous substance pursuant to the 
28 provisions of P.L.1976, c.141, who have not entered into such an 
29 agreement with the department to comply with the directive. In 
30 any such action for contribution the contribution plaintiffs need 

31 prove only that a discharge occurred for which the contribution 
32 defendant is liable pursuant to the provisions of P. L.1976. c.l~ 1 
33 and the contribution defendant shall have only the defenses to 
34 liability available to parties pursuant to subsection d. of section B 

35 of P.L.1976, c.141 (C.58:10-23.11g). In resolving contribution 
36 claims, a court may allocate the costs of removal among liable 
37 parties using such equitable factors as the court determines am 
38 appropriate. The department may. when it will expedite the 
39 removal of any discharged hazardous substance. and when the 
40 department determines that it is in the public good and principles 

EXPLANATION--Matter enclosed in bold-faced brackets [thus] in the 
above bill is not enacted and is intended to be omitted in the law. 

Matter underllned ~ is new matter. 
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of fundamental fairness will not be violated, authorizp. settling 
'j parties who seek contribution to collect treble damages from any 

contribution defendant who has failed or refused to comply with 
any directive and who is subject to contribution pursuant to this 
subsec tion. The treble damages shall be based on the amount of 

b contribution owed by a contribution defendant. A contribution 
7 defendant from whom treble damages is sought in a contribution 
H ac tion shall no t be assessed treble damages by any court whe re 
Y the contribution defendant, for good cause shown, failed or 

10 refused to enter the settlement agreement with the department 

11 or with the settling parties. One third of an award of treble 
I~ damages in a contribution action pursuant to this subsection shall 
[ :1 bp. paid to the department, which sum shall be deposited in the 
I ~ New Jersey Spill Compensation Fund. The a ther two thirds of the 
IS treble damages award shall be shared by the contribution 
[Ii plaintiffs in the proportion of the responsibility for the cost of 
17 the removal that the settlers have agreed to with the 

lH department or in an amount as has been agreed to by those 
[ !l parties. Nothing in this subsection affects the rights of any party 
~() to seek contribution pursuant to any other statute or under 

:21 common law. 

:22 Removal of hazardous substances and actions to mlnimlZe 
damage from discharges shall, to the greatest extent possible. be 
in accordance with the National Contingency Plan for removal of 
oil and hazardous substances established pursuant to section 
311(c)(2) of the federal Water Pollution Control Act Amendments 
of 1972 (Pub.L.92-500, 33 U.S.C. § 1251 et seq.). 

Whenever the department acts to remove a discharge or 
contracts to secure prospective removal services. it is authorized 

30 to draw upon the money available in the fund. Such money shall 

:l 1 be used to pay promptly for all cleanup costs incurred by the 

.1 :2 department in removing or in minimizing damage caused by such 

.l:\ discharge. 
34 The department may agree to defend and indemnify a 

:15 contractor against claims, causes of action, demands, costs. or 

3Ii judgments made against a contractor arising as a direct result of 

37 the contractor's provision of hazardous substance cleanup or 

:lH mitigation services pursuant to a contract with the department. 

:l !) This legal defense and indemnification shall not apply to claims, 
40 causes of action, demands, costs, or judgments which are proven 

~1 to have arisen from gross negligence, willful misconduct, fraud, 

~:2 intentional tort. bad fai tho or criminal misconduct. or to claims 
~:l for punitive or exemplary damage. The department shall agree to 

~~ provide legal defense and indemnification to a contractor only if 

-l5 it determines that adequate p.nvironmental liability insurance is 

~li not available or not available at a reasonable cost to the 
p contractor. The department shall agree to provide legal defense 

~H and ind(~IIlnification to a contractor pursuant to terms and 

~ !J limi ta tions which it deems appropriate. Any agreement by the 
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1 department to defend or indemnify a contractor shall not bar lhl~ 

2 department from the exercise of any available legal remedies for 
3 the enforcement of the contract between the department and the 
4 contractor. the recovery of damages to which the department 
5 may be entitled resulting from a contractor's failure to perform 
6 the contract, or for the recovery of funds expended for the 
7 defense of a contractor if the defense was undertaken in response 
8 to a claim or cause of action brought against the contractor 
9 which is proven to have arisen from gross negligence. will ful 

10 misconduct, fraud. intentional tort. bad faith. or criminal 
11 misconduct. No person other than a contractor shall have thf! 
12 right to enforce any agreement for defense and indfmmific:ation 
13 between a contractor and the department. The department shall 
14 not enter into an agreement to provide legal defense and 
15 indemnification to a contractor after January 1. 1990. for the 
16 purposes of this subsection, "contractor" means a person 
17 providing services to mi tigate or clean up a discharge or release 
18 or threatened discharge or release of a hazardous substance in 
19 this State pursuant to P.L.1976, c.141 (C. 58: 10-23.11 et seq.) or 
20 the "Comprehensive Environmental Response. Compensation and 
21 Liability Act of 1980," Pub.L. 96-510 (42 U.S.C.§ 9601 et seq.). 
22 Nothing in this section is intended to preclude removal and 
23 cleanup operations by any person threatened by such discharges. 
24 provided such persons coordinate and obtain approval for such 
25 actions with ongoing State or federal operations. No action taken 
26 by any person to contain or remove a discharge shall tm const rued 
27 as an admission of liability for said discharge. No person who 
28 renders assistance in containing or removing a discharge shall be 
29 liable for any civil damages to third parties resultin; solely from 
30 acts or omissions of such person in :-~ndering such assistance. 
31 except for acts or omissions of gross negligence or willful 
32 misconduct. In the course of cleanup operations. no person shall 
33 discharge any detergent into the waters of this State without 
34 prior authorization of the commissioner. 
35 b. Notwithstanding any other provisions of P. L.1976. c. l41 
36 (C.58:10-23.11 et seq.), the department, subject to the approval 
37 of the administrator with regard to the availability of funds 
38 therefor, may remove or arrange for the removal of any 
39 hazardous substance which: 
40 (1) Has not been discharged from a grounded or disabled 
41 vessel, if the department determines that such removal is 
42 necessary to prevent an imminent discharge of such hazardous 
43 substance; or 
44 (2) Has not been discharged, if the department determines that 
45 such substance is not satisfactorily stored or contained and said 
46 substance possesses anyone or more of the following 
47 characteristics: 
48 (a) Explosiveness; 
49 (b) High flammabili ty; 



·, ~. 

A3659 

4 

(c) Radioactivity; 
'J (d) Chemical properties which in combination with any 

discharged hazardous substance at the same storage facility 

would create a substantial risk of imminent damage to public 
5 heLllth or safety or an imminent and severe damage to the 

o environment; 
7 (e) [s stored in a container from which its discharge is 
fl imminent as a result of contact with a hazardous substance which 
q has already been discharged and such additional discharge would 

10 create a substantial risk of imminent damage to public health or 
I I safety or imminent and severe damage to the environment; or 
I~ (f) High toxici ty and is stored or being transported in a 
1:\ contain(~r or motor vehicle. truck, rail car or other mechanized 

1-1 conveyance from which its discharge is imminent as a result of 
15 the significant deterioration or the precarious location of the 
I (i containel', motor vehicle, truck. rail car or other mechanized 
17 conveyance. and such discharge would create a substantial risk of 

18 imminent damage to public health or safety or imminent and 
19 severe damage to the environment; or 

:20 (3) Has been discharged prior to the effective date of 
:21 P.L.1976. c.141. 
OJ') c. If and to the extent that he determines that flUlds are 

availablp.. the administrator shall approve and make payments for 

any cleanup and removal costs incurred by the department for the 
removal of a hazardous substance other than petroleum as 

authorized by subsection b. of this section: provided that in 

determining the availability of flUlds. the administrator shall not 

include as available flUlds revenues realized or to be realized 
from the tax on the transfer of· petroleum, to the extent that 

30 such revenues result from a tax levied at a rate in excess of $0.01 

:l 1 per barrel, pursuant to subsection 9b. of P.L.1976. c.141 

:12 (C. 58: lU-23.11h), lUlless the administrator determines that the 

3:J sum of claims paid by the flUld on behalf of petroleum discharges 

J-I or removals plus pending reasonable claims against the flUld on 

35 behalf of petroleum discharges or removals is greater than 30% 

:36 of the sum of all claims paid by the flUld plus all pending 
:17 reasonable claims against the flUld. 

:18 d. The administrator may only approve and make payments for 

:l9 any cleanup and removal costs incurred by the department for the 
-10 removal of a hazardous substance discharged prior to the 
4\ effective date of P.~.1976, c.141. pursuant to subsection b. ot' 
-12 this section. if, and to the extent that. hH determines that 
-1:1 adequate funds from another source are not or will not be 

-1-1 available; ctnd provided further, with regard to the cleanup and 

-IS removal costs incurred for discharges which occurred prior to the 

-10 effective date of P.L.1976. c.141. the administrator may not 

-17 during anyone-year period pay more than $18.000,000.00 in total 

-IB or more than $3.000,000.00 for any discharge or related set or 

-ILl s(~ries of discharges. 
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1 e. Notwithstanding any othp.r provisions of P.1..1H7tL (:.141, thn 
2 administrator, after considering, . among any other relevant 

3 factors. the departmp.nt' s priorities for spending funds pUl'suant 

4 to P.L.1976. c.141, and within the limits of availablp. funds. shall 
5 make payments for the restoration or replacement of. or 
6 connection to an alternative water supply for. any private 
7 residential well destroyed. contaminated, or impaired as a result 
8 of a discharge prior to the effective date of P. L.1976. c. 14 1: 

9 provided, however. total payments for said purpose shall not 
10 exceed $500,000.00 for the period between the effective date of 
11 this subsec t ion e. and January 1. 1983, and in any calp.ndar year 
12 thereafter. 

13 f. Any expenditures made by the administrator pursuant to this 

14 act shall constitute, in each instance, a debt of the discharger to 
15 the fund. The debt shall constitute a lien on all properly owned 
16 by the discharger when a notice of lien. incorporating a 

17 description of the property of the discharger subject to the 
18 cleanup and removal and an identification of the amount of 
19 cleanup, removal and rela ted cos ts expended from the fund. is 
20 duly filed with the clerk of the Superior Court. The clerk shall 
21 promptly enter upon the civil judgment or order docket the name 

22 and address 0 f the discha rge r and the arnoun t () f the lien CIS se t 
23 forth in the notice of lien. Upon entry by the clerk, the lien, to 

24 the amount committed by the administrator for cleanup and 
25 removal, shall attach to the revenues and all real and personal 
26 property of the discharger, whether or not the discharger is 

27 insolvent. 
28 The notice of lien filed pursuant to this subsection which 
29 affects the property of a discharger subject to the cleanup and 

30 removal of a discharge shall create a iien with priority over all 
31 other claims or liens which arp. or have been filed against the 

32 property, except if the property comprises six dwelling units or 
33 less and is used exclusively for residential purposes, this notice of 
34 lien shall not affect any valid lien. right or interest in the 
35 property filed in accordance with established procedure prior to 
36 the filing of this notice of lien. The notice of lien filp.d pursuant 

37 to this subsection which affects any property of a dischClrger. 

38 other than the property subject to the cleanup and removal. shall 
39 have priority from the day of the filing of the notice of the lip.n 
40 over all other claims and liens filed against the property, bUI 

41 shall not affect any valid lien, right, or interest in the propArty 

42 filed in accordance with established procedure prior to the filing 
43 of a notice of lien pursuant to this subsection. 
44 (cf: P. L.1987 .c.415, s. 1) 
45 2. This act shall take effect immediately. 
46 

47 STATEMENT 
48 

49 This bill creates a statutory right of contribution for settlers 
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lInder the "Spill Compensation and Control Act." Under this act. 
" a discharger of a hazardous substance or a person in any way 
J responsible for that discharge is strictly liable, jointly and 
-t severally. for the cost of its cleanup. These means that a person 
;) who is only partially responsible for the cost of a cleanup may be 
6 required to pay the entire amount. In the nonnal course of tort 
7 law, this person would have a right of contribution. the right to 
8 collect money from others jointly responsible for the costs. 
9 However. because of the ambiguity in the common law for 

10 contribution for discharges of hazardous substances, and because 
11 the "Spill Compensation and Control Act" fails to set forth that 
12 right. many dischargers and other responsible parties have been 
l:l reluctant to enter into agreements with the Department of 
14 Environmental Protection to cleanup a discharge of a hazardous 
15 substance for fear that they would not be able to recover some of 
16 their costs from the other liable parties. This has led to delays in 
17 cleaning up many hazardous waste sites with the potential for 
18 envi ronmen tal harm. 
19 This bill would rectify this problem by setting forth in the 
20 "Spill Compensation and Control Act" a provision allowing those 
21 parties who enter into an agreement with the department to 
22 remove a hazardous discharge to seek contribution from those 
23 responsible parties who have not entered into such an agreement. 
:24 The amount of contribution would be equal to the amount of 
25 removal costs incurred by the contribution plaintiffs for which 
26 the contribution defendants were liable. 
27 As an additional incentive to enter into a settlement 
28 agreement. and as a disincentive not to, the bill provides that a 
29 ~arty seeking contribution. in appropriate cases and with the 
:30 department's approval, may obtain treble damages from the 
:\1 nonsflttling parties. One third of the treble damages will be given 
32 to the department for deposit in the "New Jersey Spill 
:33 Compensation Fund." The remainder will be divided among the 
34 settling parties. Presently, treble damages may only be imposed 
35 by the department upon a party who does not remove a hazardous 
36 substance discharge pursuant to a departmental directive. The 
37 bill protects against the unreasonable imposition of treble 
38 damages for nonsettling parties by allowing treble damages only 
J~ with the department I s approval and not allowing treble damages 
-to where the nonsettling party for good cause failed or refused to 
41 entflr into a settlement agreement. 
-t2 Additionally, the bill provides that in seeking contribution the 
43 parties need only prove liability under the act and that the 
-t-t parties upon whom contribution is sought co-uld only assert those 
-t5 defenses that they could otherwise assert against the department 
·HJ in an original claim. Thus a nonsettling party would have no legal 
·l7 advantllge for not settling with the department. 
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SENATE, No. 2657 

STATE OF NEW JERSEY 

INTRODUCED MAY 17, 1990 

By Senator LESNIAK 

1 AN ACT concerning liability for the removal of certain 
2 discharged hazardous substances, and amending P.L.1976, c.141. 
3 

4 BE IT ENACTED by the Senate and General Assembly of the 
5 State of New Jersey: 
6 1. Section 7 of P.L.1976, c.141 (C.58:10-23.11f) is amended to 
7 read as follows: 
8 7. a. Whenever any hazardous substance is discharged, the 
9 department may, in its discretion, act to remove or arrange for 

10 the removal of such discharge or may direct the discharger to 
11 remove, or arrange for the removal of, such discharge. If the 
12 discharge occurs at any hazardous or solid waste disposal facility, 
13 the department may order the facility closed for the duration of 
14 the removal operations. The department may monitor the 
15 discharger's compliance with any such directive. Any discharger 
16 who fails to comply with such a directive shall be liable to the 
17 department in an amount equal to three times the cost of such 
18 removal, and shall be subject to the revocation or suspension of 
19 any license or permit he holds authorizing him to operate a 
20 hazardous or solid waste disposal facility. 
21 Whenever one or more dischargers or potentially responsible 
22 parties enter into an agreement with the department to comply 
23 with a directive to remove or arrange for the removal of any 
24 hazardous substance that has been discharged, those dischargers 
25 and potentially responsible parties shall have a right of 
26 contribution against all other parties liable for the cost of the 
27 removal of that discharged hazardous substance pursuant to the 
28 provisions of P.L.1976, c.141, who have not entered into such an 
29 agreement with the department to comply with the directive. In 
30 any such action for contribution the contribution plaintiffs need 
31 prove only that a discharge occurred for which the contribution 
32 defendant is liable pursuant to the provisions of P.L.1976, c.141 
33 and the contribution defendant shall have only the defenses to 
34 liability available to parties pursuant to subsection d. of section 8 
35 of P.L.1976, c.141 (C.58:10-23.11g). In resolving contribution 
36 claims, a court may allocate the costs of removal among liable 
37 parties using such equitable factors as the court determines are 
38 appropriate. The department may, when it will expedite the 
39 removal of any discharged hazardous substance, and when the 
40 department determines that it is in the public good and principles 

EXPLANATION--Matter enclosed in bold-faced brackets [thus] in the 
above bill is not enacted and is intended to be omitted in the law. 

Matter underlined ~ is new matter. 
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1 of fundamental fairness will not be violated, authorize settling 
2 parties who seek contribution to collect treble damages from any 
3 contribution defendant who has failed or refused to comply with 
4 any directive and who is subject to contribution pursuant to this 
5 subsection. The treble damages shall be based on the amount of 
6 contribution owed by a contribution defendant. A contribution 
7 defendant from whom treble damages is sought in a contribution 
8 action shall not be assessed treble damages by any court where 
9 the contribution defendant, for good cause shown, failed or 

10 refused to enter the settlement agreement with the department 
11 or with the settling parties. One third of an award of treble 
12 damages in a contribution action pursuant to this subsection shall 
13 be paid to the department, which sum shall be deposited in the 
14 New Jersey Spill Compensation Fund. The other two thirds of the 
i5 treble damages award shall be shared by the contribution 
16 plaintiffs in the proportion of the responsibility for the cost of 
17 the removal that the settlers have agreed to with the 
18 department or in an amount as has been agreed to by those 
19 parties. Nothing in this subsection affects the rights of any party 
20 to seek contribution pursuant to any other statute or under 
21 common law. 
22 Removal of hazardous substances and actions to milllmize 
23 damage from discharges shall, to the greatest extent possible, be 
24 in accordance with the National Contingency Plan for removal of 
25 oil and hazardous substances established pursuant to section 
26 311(c)(2) of the federal Water Pollution Control Act Amendments 
27 of 1972 (Pub.L. 92-500, 33 U.S.C. £ 1251 et seq.). 
28 Whenever the department acts to remove a discharge or 
29 contracts to secure prospective removal services, it is authorized 
30 to draw upon the money available in the fund. Such money shall 
31 be used to pay promptly for all cleanup costs incurred by the 
32 department in removing or in minimizing damage caused by such 
33 discharge. 
34 The department may agree to defend and indemnify a 
35 contractor against claims, causes of action, demands, costs, or 
36 judgments made against a contractor arising as a direct result of 
37 the contractor's provision of hazardous substance cleanup or 
38 mitigation services pursuant to a contract with the department. 
39 This legal defense and indemnification shall not apply to claims, 
40 causes of action, demands, costs, or judgments which are proven 
41 to have arisen from gross negligence, willful misconduct, fraud, 
42 intentional tort, bad faith, or criminal misconduct, or to claims 
43 for punitive or exemplary damage. The department shall agree to 
44 provide legal defense and indemnification to a contractor only if 
45 it detennines that adequate environmental liability insurance is 
46 not available or not available at a reasonable cost to the 
47 contractor. The department shall agree to provide legal defense 
48 and indemnification to a contractor pursuant to tenns and 
49 limitations which it deems appropriate. Any agreement by the 
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1 department to defend or indemnify a contractor shall not bar the 
2 department from the exercise of any available legal remedies for 
3 the enforcement of the contract between the department and the 
4 contractor, the recovery of damages to which the department 
5 may be entitled resulting from a contractor's failure to perform 
6 the contract, or for the recovery of funds expended for the 
7 defense of a contractor if the defense was undertaken in response 
8 to a claim or cause of action brought against the contractor 
9 which is proven to have arisen from gross negligence, willful 

10 misconduct, fraud, intentional tort, bad faith, or criminal 
11 misconduct. No person other than a contractor shall have the 
12 right to enforce any agreement for defense and indemnification 
13 between a contractor and the department. The department shall 
14 not enter into an agreement to provide legal defense and 
15 indemnification to a contractor after January 1, 1990. For the 
16 purposes of this subsection, "contractor" means a person 
17 providing services to mitigate or clean up a discharge or release 
18 or threatened discharge or release of a hazardous substance in 
19 this State pursuant to P.L.1976, c.141 (C.58:10-23.11 et seq.) or 
20 the "Comprehensive Environmental Response, Compensation and 
21 Liability Act of 1980," Pub.L. 96-510 (42 U.S.C.£ 9601 et seq.). 
22 Nothing in this section is intended to preclude removal and 
23 cleanup operations by any person threatened by such discharges, 
24 provided such persons coordinate and obtain approval for such 
25 actions with ongoing State or federal operations. No action taken 
26 by any person to contain or remove a discharge shall be construed 
27 as an admission of liability for said discharge. No person who 
28 renders assistance in containing or removing a discharge shall be 
29 liable for any civil damages to third parties resulting solely from 
30 acts or omissions of such person in rendering such assistance, 
31 except for acts or omissions of gross negligence or willful 
32 misconduct. In the course of cleanup operations, no person shall 
33 discharge any detergent into the waters of this State without 
34 prior authorization of the commissioner. 
35 b. Notwithstanding any other provisions of P.L.1976, c.141 
36 (C.58:10-23.11 et seq.), the department, subject to the approval 
37 of the administrator with regard to the availability of funds 
38 therefor, may remove or arrange for the removal of any 
39 hazardous substance which: 
40 (1) Has not been discharged from a grounded or disabled 
41 vessel, if the department determines that such removal is 
42 necessary to prevent an imminent discharge of such hazardous 
43 substance; or 
44 (2) Has not been discharged, if the department determines that 
45 such substance is not satisfactorily stored or contained and said 
46 substance possesses anyone or more of the following 
47 characteristics: 
48 (a) Explosiveness; 
49 (b) High flammability; 
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1 (C) Radioactivity; 
2 (d) Chemical properties which in combination with any 
3 discharged hazardous substance at the same storage facility 
4 would create a substantial risk of imminent damage to public 
5 health or safety or an imminent and severe damage to the 
6 environment; 
7 (e) Is stored in a container from which its discharge is 
8 imminent as a result of contact with a hazardous substance which 
9 has already been discharged and such addi tional discharge would 

10 create a substantial risk of imminent damage to public health or 
11 safety or imminent and severe damage to the environment; or 
12 (f) High toxicity and is stored or being transported in a 
13 container or motor vehicle, truck, rail car or other mechanized 
14 conveyance from which its discharge is imminent as a result of 
15 the significant deterioration or the precarious location of the 
16 container, motor vehicle, truck, rail car or other mechanized 
17 conveyance, and such discharge would create a substantial risk of 
18 imminent damage to public health or safety or imminent and 
19 severe damage to the environment; or 
~O (3) Has been discharged prior to the effective date of 
21 P.L.1976, c.141. 
22 c. If and to the extent that he determines that funds are 
23 available, the administrator shall approve and make payments for 
24 any cleanup and removal costs incurred by the department for the 
25 removal of a hazardous substance other than petroleum as 
26 authorized by subsection b. of this section; provided that in 
27 determining the availability of funds, the administrator shall not 
28 include as available funds revenues realized or to be realized 
29 from the tax on the transfer of petroleum, to the extent that 
30 such revenues result from a tax levied at a rate in excess of $0.01 
31 per barrel, pursuant to subsection 9b. of P.L.1976, c.141 
32 (C.58:10-23.11h), unless the administrator determines that the 
33 swn of claims paid by the fund on behalf of petroleum discharges 
34 or removals plus pending reasonable claims against the fund on 
35 behalf of petroleum discharges or removals is greater than 30% 
36 of the sum of all claims paid by the fund plus all pending 
37 reasonable claims against the fund. 
38 d. The administrator may only approve and make payments for 
39 any cleanup and removal costs incurred by the department for the 
40 removal of a hazardous substance discharged prior to the 
41 effective date of P.L.1976, c.141, pursuant to subsection b. of 
42 this section, if, and to the extent that, he determines that 
43 adequate funds from another source are not or will not be 
44 available; and provided further, with regard to the cleanup and 
45 removal costs incurred for discharges which occurred prior to the 
46 effective date of P.L.1976, c.141, the administrator may not 
47 during anyone-year period pay more than $18,000,000.00 in total 
48 or more than $3,000,000.00 for any discharge or related set or 
49 series of discharges. 
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1 e. Notwithstanding any other provisions of P.L.1976, c.141, the 
2 administrator, after considering, among any other relevant 
3 factors, the department I s priorities for spending funds pursuant 
4 to P.L.1976, c.141, and within the limits of available funds, shall 
5 make payments for the restoration or replacement of, or 
6 connection to an alternative water supply for, any private 
7 residential well destroyed, contaminated, or impaired as a result 
8 of a discharge prior to the effective date of P.L.1976, c.141; 
9 provided, however, total payments for said purpose shall not 

10 exceed $500,000.00 for the period between the effective date of 
11 this subsection e. and January 1, 1983, and in any calendar year 
12 thereafter. 
13 f. Any expenditures made by the administrator pursuant to this 
14 act shall constitute, in each instance, a debt of the discharger to 
15 the fund. The debt shall constitute a lien on all property owned 
16 by the discharger when a notice of lien, incorporating a 
17 description of the property of the discharger subject to the 
18 cleanup and removal and an identification of the amount of 
19 cleanup, removal and related costs expended from the fund, is 
20 duly filed with the clerk of the Superior Court. The clerk shall 
21 promptly enter upon the civil judgment or order docket the name 
22 and address of the discharger and the amount of the lien as set 
23 forth in the notice of lien. Upon entry by the clerk, the lien, to 
24 the amount committed by the administrator for cleanup and 
25 removal, shall attach to the revenues and all real and personal 
26 property of the discharger, whether or not the discharger is 
27 insolvent. 
28 The notice of lien filed pursuant to this subsection which 
29 affects the property of a discharger subject to the cleanup and 
30 removal of a discharge shall create a lien with priority over all 
31 other claims or liens which are or have been filed against the 
32 property, except if the property comprises six dwelling units or 
33 less and is used exclusively for residential purposes, this notice of 
34 lien shall not affect any valid lien, right or interest in the 
35 property filed in accordance with established procedure prior to 
36 the filing of this notice of lien. The notice of lien filed pursuant 
37 to this subsection which affects any property of a discharger, 
38 other than the property subject to the cleanup and removal, shall 
39 have priority from the day of the filing of the notice of the lien 
40 over all other claims and liens filed against the property, but 
41 shall not affect any valid lien, right, or interest in the property 
42 filed in accordance with established procedure prior to the filing 
43 of a notice of lien pursuant to this subsection. 
44 (cf: P.L.1987,c.415, s. 1) 
45 2. This act shall take effect immediately. 
46 
47 ,': ... AA"'\~ STATEMENT #:s J.-(;.S7
48 ""'1rv~~ ­
49 This bill creates a statutory right of contribution for settlers 
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1 WIder the "Spill Compensation and Control Act." Under this act, 
2 a discharger of a hazardous substance or a person in any way 
3 responsible for that discharge is strictly liable, jointly and 
4 severally, for the cost of its cleanup. These means that a person 
5 who is only partially responsible for the cost of a cleanup may be 
6 required to pay the entire amoWIt. In the normal course of tort 
7 law, this person would have a right of contribution, the right to 
8 collect money from others jointly responsible for the costs. 
9 However, because of the ambiguity in the common law for 

10 contribution for discharges of hazardous substances, and because 
11 the "Spill Compensation and Control Act" fails to set forth that 
12 right, many dischargers and other responsible parties have been 
13 reluctant to enter into agreements with the Department of 
14 Environmental Protection to cleanup a discharge of a hazardous 
15 substance for fear that they would not be able to recover some of 
16 their costs from the other liable parties. This has led to delays in 
17 cleaning up many hazardous waste sites with the potential for 
18 environmental harm. 
19 This bill would rectify this problem by setting forth in the 
20 "Spill Compensation and Control Act" a provision allowing those 
21 parties who enter into an agreement with the department to 
22 remove a hazardous discharge to seek contribution from those 
23 responsible parties who have not entered into such an agreement. 
24 The amoWIt of contribution would be equal to the amoWIt of 
25 removal costs incurred by the contribution plaintiffs for which 
26 the contribution defendants were liable. 
27 As an additional incentive to enter into a settlement 
28 agreement, and as a disincentive not to, the bill provides that a 
29 party seeking contribution, in appropriate caseS and with the 
30 department' s approval, may obtain treble damages from the 
31 nonsettling parties. One third of the treble damages will be given 
32 to the department for deposit in the "New Jersey Spill 
33 Compensation FWId." The remainder will be divided among the 
34 settling parties. Presently, treble damages may only be imposed 
35 by the department upon a party who does not remove a hazardous 
36 substance discharge pursuant to a departmental directive. The 
37 bill protects against the WIreasonable imposition of treble 
38 damages for nonsettling parties by allowing treble damages only 
39 with the department I s approval and not allowing treble damages 
40 where the nonsettling party for good cause failed or refused to 
41 enter into a settlement agreement. 
42 Additionally, the bill provides that in seeking contribution the 
43 parties need only prove liability WIder the act and that the 
44 parties upon whom contribution is sought could only assert those 
45 defenses that they could otherwise assert against the department 
46 in an original claim. Thus a nonset tling party would have no legal 
47 advantage for not settling with the department. 
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" "right .of.·contribution,.·where·:the·re··,;:'lS':7more.\·th'an::;·one-::Bther;:iIabh;;:·~\~:.';<.~,·': .;>',:::~;:.:. 

party" 'toa discharger.: (, r.:: a':'ha.:iardo·~ ..':subStID1c·e~~ who.::,conduc t(~'a ~.~,:~~:;-.:,:.::L·~:: ..(i::~"~:,~'::",P~ 
•	 ~. '. . ' , ' .\. , • \...... " • '. " I ...... '. \ ( .'1 .. ' 1 y" .'~ 

cleanup' thereof,' or...: to \ an~.·.person, .who .. :conducts': a.',cle~up~'and~ ;::: :'... ,~ .. " ~~/X 
·	 .••• .. I ~ ~. \ • , " , , ,. .' .,,'. ,", # • I ,I • . ~ ..'.".. ~ •removal of such a discharge ".' " .. ' , " .. -, ..... ..... \.:'. ,.','. ': 1-'. .. . '" .. ' .• . .','. ,J,., .
 

• ' • I • .... , •.• ' •••• ' •.•:" _ 'no ',.'~:~ \\' ,Z.• ,·, ,,'rt" •..... 7·,. ",,', ",' \'. ':',:,;'."\, 

. .' Under·· th~' :,~Spill: ~om'pe~ati~n: )~.nd~. C~_~trol:',Act.~~,~,~~.L:..l~76 .• ~·:i:·.:!:·i :F;:\' :'; ~ L:', ;\ ..:.~,~::',I, '. 
. '.. :.'c:141 (C.58:10-23.11·et .seq.), a, discharger ,of ;a:hazardous ,SUbstance;::::!.: ·;r~~;i. "/;,:,,:'j~.I~: ':;":':')'\~ 

.... " "':', -'::'or:'a person, in any way', ·.respOnsible·, for .. the-~'diSch'aiied"sUbStance' 'is:'~"~'~:':t: i: ,.. ;~::i: :.:.'1 ':"::::': Y<'i~ 
....... ~.'. ',l " " ." I .. :,'I'~'\~ . ....v "'~\"'1,.,."\' "', ',.• 1 10 /""" ",f·~..;:.\.~·,11 :\':t'.j ,.It~(,l"'~
 -- '~.-=-~.' .s~ctl~~abl~,.:~j~~t~y~an.d-~~~.er~~'.f.fo.~.~t.h~,;-c?S~::·~.~:-.~t~~:~~~~~~~"·:,:d~:·:-;'~'~.!:~;T.;,:7~··,'7~·I}, 

..... ··removal.· Jomt and .several)iabllity,means~tha<a· person ,who' is brilyt:: \., :.-r,.'. ", ":~" :'" ;;/i"~>" 
. ~.partially_respOnSible_for.Jhe~costot~cl~anlipjnaY~bUeqUiIed2t'ci~pai" ".'1, ',' i;: ',: ,:~ .. '.. ;: ~,:'~>;'/ 
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. the enhre. amount>· Federal" statutory.': law and :State ;~c~rt)l11onJaw:..:- ~~i,I.·.~.:J~·_~i..,)i:;~::"dj 
~ .- both-p'roVide'fof7trus -tyPe·of~i.iiibiihy.;"in. torrlaw~~'a~,i~fendMt~,who'-is:: .~...:' ..... ,.,<1:'. ,'. "'.·:t '::'; 
· ~~intly :~d se~erallY .li8:ble.:,woU1?,:~~Y~a·. ~gh~: of 'cont~but,i~ri~~which':' ~'" " '0,>.':,. :';~: . 

. - "15 the nght to-sue -to 'collect ;money~from;other~defendants.who ·have-:-:-:-"'.'--~· ..... ~-~ 
- •. • . • ·... 1 '. . .' .. : • ~" ..• ~.~ , • . , ~, ••." .',. . ..' '..r- .'-. "	 \ , . 

..~'alSO been found' to be' joiritly.:res~nsibh(forJhe,da:mages.~,;;; .. '_.,·.":.;;:,\:· .','. . ,. ." .. '<'f' 

· " ':'. However, there is an' uncertmntY~uliiUIswng.: contribution ·ci8lms. '. 
i~" hazardous ~Sllhs'iaoce' cJeaD11p"case-~ '.. :' Rei:'eat· court d8dsi~~a~"I~e=~======== 

. put" intcf-'questfon.· tne: ngfit. of contribution ·:under:.: the' fede'ral 
"	 ··"Comprehensive .' Environine'ntal">~R~pO'nSe,·:·::';Com'pe'nsatio~""'and 

.' Liabili ty Act,of 1980,,'. unless' feder~: CIeanup:st;mdar~' are· followed 

.or.: wEuved. .. BecaUse a 'recEmf:teder'at" cou'~t :'deCision' questioned 
·.whether strictlia~~·.aPPU~.s.to'·a.ll,'liai:a·rdouS s\J~tanC:e. disch.arges, . . 
the. right to 'contribution' under;'New 'Jersey .,common'·'law' is·.:;<'·,':',/·",~.:,: .... 

'uncertain. . Finally,'. the'. Spilt Act .. does no t' 'contaiu' a' provision tha t;:'J·.t.'/~'I)1t::,,~,:-.}·(:~i:;:~~~.;.~,: 
- ---- ---clearIy-proVfdes-for-tfie-right-o('ContrihutioJ1: -~-''''-...~' '" ~.' , . '.' , \. . - ..~ '.. 

. _ . Although the' right of contribution.maY· eXist'Under Cederal and ' .... 
State common and statutory law,' the ambiguities 'in and between the' . , 

. "laws, and 'as to standardS' 'of ~pro(;r :a.nd: allowable: defenSes ,'result in . 
the reluctance' on the part of many'discha'rgers and other responsible 
'parties'to enter into cleanup agreements .With~ the: Department. of· 
Envirorunental' Protection (DEP) Jor' fear that· they may'not be·.able 

--t6'reco-ver'some"costs"from' the olher.1iab~~i.~~.~ies. This has led to - .. 
delays in cleaning up mnny hazardousdlscharges.~.· , ,	 .. 
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:.....This ~bstitute' ~.~.~s ,forth in th~c' Spill Act a pro~i~ion that a~~~s',' '.':;;;;~'\:l;~Y\~}~~;' 
dischargers nnd others who clean, up ,.and remove" a.-'hazaroous ";,:,(..",~~4·~/~~~.~~~ , ' , ,	 d' .. , ' , 'I,.j,\r.r~~'~\\li"· ~f~ 
tiischarge' to :seek contribution, from other:,dischargers~an . persons,,· , :' ;.~)(;.Il:\l ~~;;,{~l:4\,; . , ,	 .' '" . . ' ' , , ',vP'! , " 'Jit ~I 

who conduct cleanups. nnd~.rembvals•.~_.Thc.:_coriunittec.,~substitute '. ~,-.---ilj,{r,t;l';'~ ,,~':'( 
• •••.	 -... ,". • I 'f " • 

-------p-ro-Vides that the right' of contribution', be,·available. ,to"contribution .' ';' 
.	 ' - ., J. .f_ . 

plaintiffs .whoenter ;into a' settlement with' the DEP, "and, to: those. " . 
acting independent 'Clr 0. DEP oro'erar dirccti~e to perioml"a d,ennup 

'\ " 

and removaL ,The·icommittce subStitute'directs the·.,court to use,' 
. equi'table fa~~rs ..1~":allocate the· ~ontribution' shares of the liablc',~ . ." I 

parties; ..·"', , " '. ,', . '. 

B~cause, the 'high costs of litigo.tio~" such' as counsel ~d expc'rt' d 

.. witness fees, often act' as' disincentives forcontribution','actions, 'arid' .' ...' '::., ~ '; .', 

'thus ne"gate theright"tms corrimittee,Substituteallows':c~~tribu'tion.,f.:"..... . '< :'. "". 
plalrl tiffs"who enter into settlement a:g~e'einents~:with,~DEP 'to;recovtir', .>::; ,: .. ", '~,":.~:.' 

.. _ .. treble~ damages :JrOm~Uui~:JlOnsettling:..j>ar.ties.~to~e(1cOUl:a'gfLearly '.' . '.'-- --" '.' 
. . ~ettlements. The DEp:would dete'nninewhen a' contributionplamtiff' i 

:could seek 'to . rec~ver ,treble dam~ges"'" ther~by, ensuringJ :that: . . ;'''':'''''',''':::,'0 

contribution plaintiffs· ~t use .this. righfto ..extrnct', unfai~ '., d',. " 

"~"'"ttlemenst .. ':..... .." :.;'. .' ..•;, ' .." '.' .:.' •...se i'" 

Treble damages would not be recove.rableif the court .finds.that., :,.' . ..: .'. 
"he nonse ttling ,'party> refused·' to settlef6r:··goo'd, ca.use,~'or)r-:.the·,,:.· ..' ': :': ',~:'~ " '. 

. . . ..' . t •	 , .' '. • •. ,. ~. • ••.• ;: _ .' .. ~ :. " ••~' : ~, .. ~ _ 

.' 'imposition of treble'~:damagcs would· be fundamenlally·unfair.'· The ....: : :,.\;. ~"" .. ,,',' 
. committe~"'~bSt'itu'te';;;8lso provides' that. the" right: to seek· treble:~'" "" . " 

', damages. could.:only':'-~uscd-:.agcilnst-a,:"persOri:,muiH:~d-1Ii~·a~;cie8.nuP·~·;:~~·/;·:_~',.' :,. ;; ,,-,:", 
•	 ""',, , •• ' '. .. '; •. ' , •• • .. (. ~ ,'". ,.~. '" ' • . f .....-·: '-'l·i>";'·-:·~ ~' ..::, : .. ~:'., ~~ '. 

··directive, and ·that the_.arnount·or.:_damBges:.would:be~.c81cuHitedj)n:',~::·,<;:.·:.;~~·::,,·',~'~.i~L~~/.': 

-~ ···~~~e':~e~r~eth-:~:~tr::t:~~;oOt~:~~~~~~~:~:~e~iul~ ::,:,':~ ::' 'i' '-"': 
approximate the degree " of cUlp'abllity';,'o(::'the' parties": l.·', The":", .. ', ','", ,':' . 

contribution'. plairitiffs' would,' receive two:"lWrds 'of"" the 't~eble' ';. :'.' 
damages award and)~j;P_Would...receivc~.the·.remri.iningo~e~Utird' for' , .._, _.._... _ 

==-~d~~~it~to-~th~~Ne~'JerseY-SpiU-C6mlfenSat1on-FlUlO:-, ., "" ~-~. 
Additionally, the 'committee· Substi,tute, pro'vides '.that' in'.sceki~g 

contribution' the .parties need onlyproveliabiUty under. the' Spill..Act, ' 
. and tha t the 'parties 'againSt whom contribution .is 'sOught 'could"cmly'" . ,. 

assert) th~se defenses that they ;'~'ould)'tth~rwiSe:~8ssert-'·,~gains.tJhe .'. ", ..... . 
department in an onginal claim (i.e., that.the discharg'c' was a ·result'.';"·::: , ..•..:::1.,:,.,', .. : 

of an' act or omission caused by. war, sabotage, or. God)•. Thus, a .. :,.i':"~"'i;'·".".: ..··,·..,.~....:':' _;·_.,:.~
:.. _ ... nonsettling party would'have.no.legal.advantage;:ror-not'·settling ·with· .. ,;... " - .. , .. 

the departmen~ The 'provi~ions 'of 'this .'comnii ttee 'substitute "";ould''l: .",' ' 
. 'I]ot 'affe~t' the 'right·... to ·~recover 'contributions under' any....other·. 

., 
: . statutory or common law. .	 -' 
:~ The 'committee sUbstitute also 'make~'s'everal' technical. changes 

to the existing Spill.' Act. The addition of the .word "cleanup'~' to 
"removal" is necessary.to avoid' confusio~'·:·with"feder~.r law, where" ',' 

..... "re·moval"-·· has ..· been'.'-inte~reted"':'to:"mean-"less·than::il·c6'ti\p.l(n'e"·: .. 
"cleanup and removal" as defined under currenLState hi:w. ~~.ttj·:'8n· ., 
effort to eliminate' the need to securenri admission of liability prior' 

_ .. .to·...:..inslituting-a-cleanup-or.- removal.and thereby· sloWing. the" . . 

" 
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SENATE COMMITTEE SUBSTITUTE FOR 

SENATE, No. 2657 and ASSEMBLY, No. 3659 

STATE OF NEW JERSEY 

ADOPTED DECEMBER 10, 1990 

Sponsored by Senator LESNIAK 

1 AN ACT concerning liability for the removal of certain 
2 discharged hazardous substances, and amending P.L.1976, c.141. 
3 

4 BE IT ENACTED by the Senate and General Assembly of the 
5 State of New Jersey: 
6 1. Section 7 of P.L.1976, c.141 (C.58:1O-23.11f) is amended to 
7 read as follows: 
8 7. a. ill Whenever any hazardous substance is discharged, the 
9 department may, in its discretion, act to clean up and remove or 

10 arrange for the cleanup and removal of such discharge or may 
11 direct the discharger to clean up and remove, or arrange for the 
12 cleanup and removal of, such discharge. If the discharge occurs 
13 at any hazardous or solid waste disposal facility, the department 
14 may order the facility closed for the duration of the cleanup and 
15 removal operations. The department may monitor the 
16 discharger's compliance with any such directive. Any discharger 
17 who fails to comply with such a directive shall be liable to the 
18 department in an amount equal to three times the cost of such 
19 cleanup and removal, and shall be subject to the revocation or 
20 suspension of any license or permit he holds authorizing him to 
21 operate a hazardous or solid waste disposal facility. 
22 (2) Whenever one or more dischargers or persons cleans up and 
23 removes a discharge of a hazardous substance, those discharge_~ 

24 and persons shall have a right of contribution aga.inst_ all oth~!, 

25 dischargers and persons in any. way responsible for _C!.- .ili~Gharg~d 

26 hazardous substance who are lia~le f9!_ the cQst of HIe ~JeBA\!P 

27 and removal of that discharge of a hazardous sulls~l!ll<l~ an 
28 action for contribution, the contribution glaigtiff& need prove 
29 only that a discharge occurred for which the _contribution 
30 defendant or defendants are liable pursuant to the provisions of 
31 subsection c. of section 8 of P.L.1976, c.141 (C.58:10-23.11g), 
32 and the contribution defendant shall have only the defenses to 
33 liability available to parties pursuant to subsection d. of section 8 
34 of P.L.1976, c.141 (C.58:10-23.11g). In resolving contribution 
35 claims, a court may allocate the costs of cleanup and removal 
36 among liable parties using such equitable factors as the court 
37 determines are appropriate. 

EXPLANATION--Matter enclosed in bold-faced brackets [thus] in the 
above bill is not enacted and is intended to be omitted in the law. 

Matter underlined ~ is new matter. 
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1 (3) The department may, in its sole discretion, when it will 
2 expedite the cleanup and removal of any discharged hazardous 
3 substance, and when the department determines that it is in the 
4 public interest, authorize parties who have entered into an 
5 agreement with the department to clean up and remove or 
6 arrange for the cleanup and removal of a hazardous substance and 
7 who seek contribution, to collect treble damages from any 
8 contribution defendant who has failed or refused to comply with 
9 any directive, was named on the directive, and who is subject to 

10 contribution pursuant to this subsection. The treble damages 
11 shall be based on the amount of contribution owed by a 
12 contribution defendant, which share of contribution shall be 
13 determined by the court. A contribution defendant from whom 
14 treble damages is sought in a contribution action shall not be 
15 assessed treble damages by any court w4ere the contribution 
16 defendant, for good cause shown, failed or refused to enter the 
17 settlement agreement with the department or with the 
18 contribution plantiffs or where principles of fundemental fairness 
19 will be violated. One third of an award of treble damages in a 
20 contribution action pursuant to this paragraph shall b~ paid to the 
21 department, which sum shall be deposited in the Ne~_Jers~pill 

22 Compensation Fund. The other two thirds of the--LreQl~ damages 
23 award shall be shared by the contribution plaintiff~ in the 
24 proportion of the responsibility for the cost of the_ cleanup and 
25 removal that the contribution plaintiffs have agr~ed to with the 
26 department or in an amount as has been agre!ld Jo by those 
27 parties. Nothing in this subsection affects the rights of any party 
28 to seek contribution pursuant to any other statute or under 
29 common law. 
30 [Removal] Cleanup and removal of hazardous substances and 
31 actions to minimize damage from discharges shall, to the 
32 greatest extent possible, be in accordance with the National 
33 Contingency Plan for cleanup and removal of oil and hazardous 
34 substances established pursuant to section 311(c)(2) of the federal 
35 Water Pollution Control Act Amendments of 1972 (Pub.L.92-500, 
36 33 U.S.C.§ 1251 et seq.). 
37 Whenever the department acts to clean up and remove a 
38 discharge or contracts to secure prospective cleanup and removal 
39 services, it is authorized to draw upon the money available in the 
40 fund. Such money shall be used to pay promptly for all cleanup 
41 and removal costs incurred by the department in cleaning up, in 
42 removing or in minimizing damage caused by such discharge. 
43 The department may agree to defend and indemnify a 
44 contractor against claims, causes of action, demands, costs, or 
45 judgments made against a contractor arising as a direct result of 
46 the contractor's provision of hazardous substance cleanup or 
47 removal, or mitigation services pursuant to a contract with the 
48 department. 
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1 This legal defense and indemnification shall not apply to claims, 
2 causes of action, demands, costs, or judgments which are proven 
3 to have arisen from gross negligence, willful misconduct, fraud, 
4 intentional tort, bad faith, or criminal misconduct, or to claims 
5 for punitive or exemplary damage. The department shall agree to 
6 provide legal defense and indemnification to a contractor only if 
7 it determines that adequate environmental liability insurance is 
8 not available or not available at a reasonable cost to the 
9 contractor. The department shall agree to provide legal defense 

10 and indemnification to a contractor pursuant to terms and 
11 limitations which it deems appropriate. Any agreement by the 
12 department to defend or indemnify a contractor shall not bar the 
13 department from the exercise of any available legal remedies for 
14 the enforcement of the contract between the department and the 
15 contractor, the recovery of damages to which the department 
16 may be entitled resulting from a contractor I s failure to perform 
17 the contract, or for the recovery of funds expended for the 
18 defense of a contractor if the defense was undertaken in response 
19 to a claim or cause of action brought against the contractor 
20 which is proven to have arisen from gross negligence, willful 
21 misconduct, fraud, intentional tort, bad faith, or criminal 
22 misconduct. No person other than a contractor shall have the 
23 right to enforce any agreement for defense and indemnification 
24 between a contractor and the department. The department shall 
25 not enter into an agreement to provide legal defense and 
26 indemnification to a contractor after January 1, 1990. For the 
27 purposes of this subsection, "contractor" means a person 
28 providing services to mitigate or clean up and remove a discharge 
29 or release or threatened discharge or release of a hazardous 
30 substance in this State pursuant to P.L.1976, c.141 (C.58:10-23.1l 
31 et seq.) or the "Comprehensive Environmental Response, 
32 Compensation and Liability Act of 1980," Pub.L.96-510 (42 
33 U.S.C.§ 9601 et seq.). 
34 Nothing in this section is intended to preclude removal and 
35 cleanup operations by any person threatened by such discharges, 
36 provided such persons coordinate and obtain approval for such 
37 actions with ongoing State or federal operations. No action taken 
38 by any person to contain or clean up and remove a discharge shall 
39 be construed as an admission of liability for said discharge. No 
40 person who renders assistance in containing or cleaning up and 
41 removing a discharge shall be liable for any civil damages to third 
42 parties resulting solely from acts or omissions of such person in 
43 rendering such assistance, except for acts or omissions of gross 
44 negligence or willful misconduct. In the course of cleanup or 
45 removal operations, no person shall discharge any detergent into 
46 the waters of this State without prior authorization of the 
47 commissioner. 
48 b. Notwithstanding any other provisions of P.L.1976, c.141 
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1 (C.58:10-23.11 et seq.), the department, subject to the approval 
2 of the administrator with regard to the availability of funds 
3 therefor, may clean up and remove or arrange for the cleanup and 
4 removal of any hazardous substance which: 
5 (1) Has not been discharged from a grounded or disabled 
6 vessel, if the department determines that such cleanup and 
7 removal is necessary to prevent an imminent discharge of such 
8 hazardous substance; or 
9 (2) Has not been discharged. if the department determines that 

10 such substance is not satisfactorily stored or contained and said 
11 substance possesses anyone or more of the following 
12 characteristics: 
13 (a) Explosiveness; 
14 (b) High flammability; 
15 (c) Radioactivity; 
16 (d) Chemical properties which in combination with any 
17 discharged hazardous substance at the same storage facility 
18 would create a substantial risk of imminent damage to public 
19 health or safety or an imminent and severe damage to the 
20 environment; 
21 (e) Is stored in a container from which its discharge is 
22 imminent as a result of contact with a hazardous substance which 
23 has already been discharged and such additional discharge would 
24 create a substantial risk of imminent damage to public health or 
25 safety or imminent and severe damage to the environment; or 
26 (f) High toxicity and is stored or being transported in a 
27 container or motor vehicle, truck, rail car or other mechanized 
28 conveyance from which its discharge is imminent as a result of 
29 the significant deterioration or the precarious location of the 
30 container, motor vehicle, truck, rail car or other mechanized 
31 conveyance, and such discharge would create a substantial risk of 
32 imminent damage to public health 
33 severe damage to the environment; or 
34 (3) Has been discharged prior 
35 P.L.1976, c.141. 
36 c. If and to the extent that he 

or safety or imminent and 

to the effective date of 

determines that funds are 
37 available, the administrator shall approve and make payments for 
38 any cleanup and removal costs incurred by the department for the 
39 cleanup and removal of a hazardous substance other than 
40 petroleum as authorized by subsection b. of this section; provided 
41 that in determining the availability of funds, the administrator 
42 shall not include as available funds revenues realized or to be 
43 realized from the tax on the transfer of petroleum, to the extent 
44 that such revenues result from a tax levied at a rate in excess of 
45 $0.01 per barrel, pursuant to subsection 9b. of P.L.1976, c.141 
46 (C.58:10-23.11h), unless the administrator determines that the 
47 sum of claims paid by the fund on behalf of petroleum discharges 
48 or cleanup and removals plus pending reasonable claims 
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1 against the fund on behalf of petroleum discharges or cleanup and 
2 removals is greater than 30% of the sum of all claims paid by the 
3 fund plus all pending reasonable claims against the fund. 
4 d. The administrator may only approve and make payments for 
5 any cleanup and removal costs incurred by the department for the 
6 cleanup and removal of a hazardous substance discharged prior to 
7 the effective date of P.L.1976, c.141, pursuant to subsection b. of 
8 this section, if, and to the extent that, he detennines that 
9 adequate funds from another source are not or will not be 

10 available; and provided further, with regard to the cleanup and 
11 removal costs incurred for discharges which occurred prior to the 
12 effective date of P.L.1976. c.141, the administrator may not 
13 during anyone-year period pay more than $18,000,000[.00] in 
14 total or more than $3,000,000[.00] for any discharge or related 
15 set or series of discharges. 
16 e. Notwithstanding any other provisions of P.L.1976, c.141, the 
17 administrator, after considering, among any other relevant 
18 factors, the department I s priorities for spending funds pursuant 
19 to P.L.1976, c.141, and within the limits of available funds, shall 
20 make payments for the restoration or replacement of, or 
21 connection to an alternative water supply for, any private 
22 residential well destroyed, contaminated, or impaired as a result 
23 of a discharge prior to the effective date of P.L.1976. c.141; 
24 provided, however, total payments for said purpose shall not 
25 exceed $500,000£'00] for the period between the effective date of 
26 this subsection e. and January 1, 1983, and in any calendar year 
27 thereafter. 
28 f. Any expenditures made by the administrator pursuant to this 
29 act shall constitute, in each instance, a debt of the discharger to 
30 the fund. The debt shall constitute a lien on all property owned 
31 by the discharger when a notice of lien, incorporating a 
32 description of the property of the discharger subject to the 
33 cleanup and removal and an identification of the amount of 
34 cleanup, removal and related costs expended from the fund, is 
35 duly filed with the clerk of the Superior Court. The clerk shall 
36 promptly enter upon the civil judgment or order docket the name 
37 and address of the discharger and the amount of the lien as set 
38 forth in the notice of lien. Upon entry by the clerk, the lien, to 
39 the amount committed by the administrator for cleanup and 
40 removal, shall attach to the revenues and all real and personal 
41 property of the discharger, whether or not the discharger is 
42 insolvent. 
43 The notice of lien filed pursuant to this subsection which 
44 affects the property of a discharger subject to the cleanup and 
45 removal of a discharge shall create a lien with priority over all 
46 other claims or liens which are or have been filed against the 
47 property, except if the property comprises six dwelling units or 
48 less and is used exclusively for residential purposes, this notice of 
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1 lien shall not affect any valid lien, right or interest in the 
2 property filed in accordance with established procedure prior to 
3 the filing of this notice of lien. The notice of lien filed pursuant 
4 to this subsection which affects any property of a discharger, 
5 other than the property subject to the cleanup and removal, shall 
6 have priority from the day of the filing of the notice of the lien 
7 over all other claims and liens filed against the property, but 
8 shall not affect any valid lien, right, or interest in the property 
9 filed in accordance with established procedure prior to the filing 

10 of a notice of lien pursuant to this subsection. 
11 (cf: P.L.1987, c.415, s.l) 
12 2. This act shall take effect immediately. 
13 
14 
15 ENVIRONMENT 

16 
17 Provides a statutory right of contribution for dischargers and 
18 responsible parties pursuant to the "Spill Compensation and 
19 Control Act." 
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the Matter of the Trenton Complex Highway Project 

(Waterfront Development Permit .84-0021-1 and Wetlands Type 

ftE ft Permit #84-00-2S), Docket No. A-53~5-85T8 (App. Div., 

October 16, 1987) certif. denied 110 !!..:.l.:. 193 (1988): Evan 

Spalt, et ale v. New Jersey Department of Environmental 

Protection, Docket No. A-3480-87T8 (App. Div., December 5, 

1989) . 

Environmental groups and other "third parties" believe 

that they can provide important insights. While they 

acknowledge that some vexatious lawsuits might be brought by 

persons who oppose a siting merely because it is in their 

"backyard," they suggest that these unfounded cases could be 

rapidly disposed by the Office of Administrative Law. 

20. Encouraging Voluntary Compliance. 

Particularly in large scale, complex, multi-party eases, 

creating an express statutory right of contribution among 

potentially responsible parties might encourage voluntary 

compliance. Some Committee members believe that the right to 

contribution is already clearly provided. Others suggest 

that this is an area in which the substantive law of this 

State is not very well defined. Most Committee members 

believe that a number of the common law theories upon which 

contribution claims can be brought probably work. However, 

some suggest that because of limitations in analogous law 

(for example, the Contribution Among Joint Tortfeasors Act) 
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and the slow pace of common law development in general, it is 

uncertain just how a contribution action will fare in the 

state court system. They suggest that a number of 

environmental cases are probably being contested simply 

because a clearly defined right of contribution is lacking in 

this State. As a result, the limited judicial resources that 

are allocable to these cases are often misspent on needless 

litigation. 

An example will illustrate the question. In one of the 

more typical scenarios, the DEP will receive information that 

some hazardous substance has been discharged on a particular 

site. Tests are performed and informal testimonial evidence 

is taken, so that the DEP acquires a list of individuals and 

entities that may be responsible for this discharge. The DEP 

then issues a directive under the Spill Act. 

Recipients of directives are often companies that have 

the capital and the desire to comply with whatever the DEP 

may administratively want them to do, but some say that they 

are impeded by the inadequacies and uncer~ainties in the law 

of contribution. But because of joint and several liability 

provisions under the Spill Act, which provide that anyone who 

may have liability might be held responsible for the entire 

clean-up, an individual or an entity responsible for two or 

three drums of hazardous substance may be held responsible 

for a $20, 000, 000 clean-up, assuming that no other Ildeep 

pocket- is available to pursue. 
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The DEP rightly pursues those who are in a position to 

pay, following the precept that ftthe polluter must pay.ft The 

problem, however, is said by some to lie in inducing so­

called recalcitrant parties. Recipients of DEP directives 

need to be induced to take responsibility. 

A more clearly expressed right of contribution might be 

one way to do this. Those recipients of directives who would 

be willing to comply by incurring costs that seem 

disproportionately higher than their share of the 

responsibility would be certain about their right to 

contribution against other parties under the Spill Act, since 

the Act provides for strict (and, therefore, clear) 

liability. Ultimately, this might have the salutary effect 

of inducing parties who would otherwise be recalcitrant to 

think t~ice and, in essence, to pay up under circumstances 

where they should. 

This Committee also notes the possibility of providing a 

further incentive of treble damages for parties undertaking 

more than their -fair share- of an environmental clean-up. 

At present, only the DEP can obtain treble damages, subject 

to statutory and case law limitations. 

While treble damages might be a powerful incentive for 

voluntary compliance and a powerful disincentive for 

recalcitrance, there might be policy considerations against 
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providing such a windfall. In any event, any such proposal 

should be carefully scrutinized, especially if it is 

determined that a clearer statutory right of contribution 

would not substantially increase the rate of voluntary 

compliance. 

21. Coordination with Federal Bankruptcy Proceedings. 

Besides the need for better inter-agency coordination at 

the state level, there is also a need to improve coordination 

between State environmental agencies and federal bankruptcy 

representatives. In particular, it is important for federal 

bankruptcy trustees to be aware of the state's important 

environmental concerns. An increasingly common scenario is 

played out when a firm declares bankruptcy in the face of 

environmental penalties or costs. The operation of the 

business then passes to a bankruptcy trustee who may have 

little awareness of the firm's environmental responsibilities. 

Preoccupied with the task of preserving the assets of 

creditors, or with plans for corporate reorganization, the 

trustee seldom finds time to r.laster an awareness of the 

pertinent environmental issue!:. As a result, actions are 

sometimes taken that impede, for exarnple, the closing of a 

dangerous facility. Therefore, along with providing 

specially trained state judges, bf"tter train.ed prosecutors 

and better coordination among stnte agencies, this committee 

also finds a compelling need for improved coordination 

between state environmental agencies and federal bankruptcy 
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placed the burden upon plaintiff to show irreparable harm, an 

underlying right and the preponderance of the equities (id. at 

129), the court imposed a burden on the municipality to show 

that it had a substantial interest to protect, that the 

ordinance was related to that interest and that it allowed a 

sufficient alternative means of communication where the 

ordinance directly affected First Amendment rights. Id. at 

130. In short, the municipality had to establish the 

constitutionality of the ordinance in order to escape the 

granting of injunctive relief. 

Note, that the Chief Justice did not suggest that the 
~. 

normal proof burden would change where the movant was a 

governmental entity before the special panel. Indeed, in 

describing the constituent elements of an emergent motion to 

the panel, the Chief's directive requires that it be supported 

by an affidavit by a professional staff member or an 

environmental expert specifying ·with particularity· the nature 

of the problem, those responsible for it, the relief sought, 

and anything else relevant to establish that the environment 

needs protection from substantial damage. Directive 8-89, p. 

1-2. 

Burden of Proof for Obtaining Injunctive Relief 

Recommendation B.3. The general judicial rules 
for granting or denying injunctive relief are 
sound. However, the Supreme Court should adopt 
a court rule requiring the courts to give 
substantial weight to proof of a violation of a 
statute designed to protect the environment in 
deciding whether to grant an application for 
injunctive relief. 
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New Jersey's court rules governing civil practice are 

specifically designed to facilitate a litigant's immediate 

access to the courts. Pursuant to R. 4:52-1, a plaintiff may 

file a complaint for injunctive relief and, at the same time, 
in 

apply for an order requiring a defendant to show cause why 
to 

either permanent injunctive relief should not be entered as 
pl4 

requested in plaintiff's complaint or a preliminary injunction 
uli 

granted pending disposition on the complaint. Additionally,~. 

4:52-1 sanctions applications for temporary restraints by order 

to show cause in situations where a realistic prospect exists 
COl 

that irreparable injury will occur before the preliminary 

injunction hearing can be held. The rule also deals with the 
pal:

possibility that exceptional circumstances may arise justifying 
a t 

entry of an order granting temporary restraints on an ~ parte 
inc 

application where "it appears from specific facts shown by 
dec 

affidavit or verified complaint that immediate and irreparable 
aft 

damage will probably result to the plaintiff before notice can 
is 

be served or informally given and a hearing had thereon." 

The court rules also reference R. 4:52-1 in the provis­
prE 

ions pertaining to the filing of summary actions, generally 
es1 

decided on the record (i.e., complaint and affidavits) without 
da1 

discovery. R. 4:67-2 provides an alternative vehicle to 

obtaining swift jUdicial disposition by sanctioning the filing 
su< 

of a summary action by order to show cause at any time sub­
Thf 

sequent or simultaneous to the filing of a verified complaint. 
whl 

Additionally, a summary action may be instituted through the 
es' 

ha. 

29 
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filing of a complaint for the collection or enforcement of 

statutorily authorized penalties. ~. 4:70-1 et ~ 

The blueprint generally followed in applications for 

injunctive relief is the filing of a notice of motion or order 

to show cause specifying the relief requested and the time and 

place for hearing of the motion, supporting affidavits artic­

ulating the need for the specific relief being sought and, 

typically, a memorandum of law delineating the legal grounds 

for the application. Upon the filing of a movant's papers, the 

court normally sets a return date on the order to show cause, 

ensures that the defendant has been served with plaintiff's 

papers, if they have not already been provided, and establishes 

a timetable for the defendant to file responsive papers, 

including affidavits. Thereafter, the trial court renders its 

decision on plaintiff's application either on the record or 

after consideration of additional testimony. In so doing, it 

is not bound by any specific time limitations. 

A court's decision on an application for temporary or 

preliminary injunctive relief is governed by the well­

established standard that evolved from a long line of cases 

dating from Citizens Coach Co. v. Camden Horse Railroad Co., 

29 N.J. Eg 299, 303-306 (E. & A. 1878), to the Supreme Court's 

succinct formulation in Crowe v. DeGioia, 90 N.J. 126 (1982). 

The Crowe court articulated the burden that must be sustained 

when seeking injunctive relief, noting that a movant must 

establish that: 1) relief is necessary to prevent irreparable 

harm~ 2) the underlying right sought to be enforced is settled; 

.'
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