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ASSEMBLY, No. 3659
STATE OF NEW JERSEY

INTRODUCED JUNE 11, 1990
By Assemblymen SPADORO and SCERNI

AN ACT concerning liability for the removal of certain
discharged hazardous substances. and amending P.L.1976, ¢.141.

BE [T ENACTED by the Senate and General Assembly of the
State of New Jersey:

1. Section 7 of P.L.1976, c.141 (C.58:10-23.11f) is amended to
read as follows:

7. a. Whenever any hazardous substance is discharged. the
department may, in its discretion, act to remove or arrange for
the removal of such discharge or may direct the discharger to
remove, or arrange for the removal of, such discharge. If the
discharge occurs at any hazardous or solid waste disposal facility.
the department may order the facility closed for the duration of
the removal operations. The department may monitor the
discharger's compliance with any such directive. Any discharger
who fails to comply with such a directive shall be liable to the
department in an amount equal to three times the cost of such
removal, and shall be subject to the revocation or suspension of
any license or permit he holds authorizing him to operate a
hazardous or solid waste disposal facility.

Whenever one or more dischargers or potentially responsible
parties enter into an agreement with the departmert to comply
with a directive to remove or arrange for the removal of any
hazardous substance that has been discharged. those dischargers
and potentially responsible parties shall have a right of
contribution against all other parties liable for the cost of the
removal of that discharged hazardous substance pursuant to the
provisions of P.L.1976, ¢.141, who have not entered into such an
agreement with the department to comply with the directive. In
any such action for contribution the contribution plaintiffs need
prove only that a discharge occurred for which the contribution
defendant is liable pursuant to the provisions of P.L.1976, ¢.141
and the contribution defendant shall have only the defenses to
liability available to parties pursuant to subsection d. of section 8
of P.L.1976, c.141 (C.58:10-23.11g). In resolving contribution
claims, a court may allocate the costs of removal among liable
parties using such equitable factors as the court determines are
appropriate. The department may. when it will expedite the
removal of any discharged hazardous substance, and when the
department determines that it is in the public good and principles

EXPLANATION--Matter enclosed in bold-faced brackets [thus] in the
above bill is not enacted and is intended to be omitted in the Taw.

Matter underlined thys is new matter.
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of fundamental fairness will not be violated, authorize settling
parties who seek contribution to collect treble damages from any
contribution defendant who has failed or refused to comply with
any directive and who is subject to contribution pursuant to this
subsection. The treble damages shall be based on the amount of
contribution owed by a contribution defendant. A contribution
defendant from whom treble damages is sought in a contribution
action shall not be assessed treble damages by any court where
the contribution defendant, for good cause shown, failed or
refused to enter the settlement agreement with the department
or with the settling parties. One third of an award of treble
damages in a contribution action pursuant to this subsection shall
he paid to the department, which sum shall be deposited in the
New Jersey Spill Compensation Fund. The other two thirds of the
treble damages award shall be shared by the contribution
plaintiffs in the proportion of the responsibility for the cost of
the removal that the settlers have agreed to with the
department or in an amount as has been agreed to by those
parties. Nothing in this subsection affects the rights of any party
to seek contribution pursuant to any other statute or under
common law.

Removal of hazardous substances and actions to minimize
damage from discharges shall, to the greatest extent possible. be
in accordance with the National Contingency Plan for removal of
oil and hazardous substances established pursuant to section
311(c)(2) of the federal Water Pollution Control Act Amendments
of 1972 (Pub.L.92-500, 33 U.S.C. § 1251 et seq.).

Whenever the department acts to remove a discharge or
contracts to secure prospective removal services, it is authorized
to draw upon the money available in the fund. Such money shall
be used to pay promptly for all cleanup costs incurred by the
department in removing or in minimizing damage caused by such
discharge. ‘

The departinent may agree to defend and indemnify a
contractor against claims, causes of action, demands, costs. or
judgments made against a contractor arising as a direct result of
the contractor’'s provision of hazardous substance cleanup or
mitigation services pursuant to a contract with the department.
This legal defense and indemnification shall not apply to claims,
causes of action, demands, costs, or judgments which are proven
to have arisen from gross negligence, willful misconduct, fraud,
intentional tort, bad faith. or criminal misconduct, or to claims
for punitive or exemplary damage. The department shall agree to
provide legal defense and indemnification to a contractor only if
it determines that adequate environmental liability insurance is
not available or not available at a reasonable cost to the
contractor. The department shall agree to provide legal defense
and indemnification to a contractor pursuant to terms and
limitations which it deems appropriate. Any agreement by the
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department to defend or indemnify a contractor shall not bar the
department from the exercise of any available legal remedies for
the enforcement of the contract between the department and the
contractor, the recovery of damages to which the department
may be entitled resulting from a contractor's failure to perform
the contract, or for the recovery of funds expended for the
defense of a contractor if the defense was undertaken in response
to a claim or cause of action brought against the contractor
which is proven to have arisen from gross negligence, willful
misconduct, fraud, intentional tort, bad faith, or criminal
misconduct. No person other than a contractor shall have the
right to enforce any agreement for defense and indemnification
between a contractor and the department. The department shall
not enter into an agreement to provide legal defense and
indemnification to a contractor after January 1. 1990. For the
purposes of this subsection, "contractor” means a person
providing services to mitigate or clean up a discharge or release
or threatened discharge or release of a hazardous substance in
this State pursuant to P.L.1976, c.141 (C.58:10-23.11 et seq.) or
the "Comprehensive Environmental Response, Coimnpensation and
Liability Act of 1980," Pub.L. 96-510 (42 U.S.C.§ 9601 et seq.).

Nothing in this section is intended to preclude removal and
cleanup operations by any person threatened by such discharges,
provided such persons coordinate and obtain approval for such
actions with ongoing State or federal operations. No action taken
by any person to contain or remove a discharge shall be construed
as an admission of liability for said discharge. No person who
renders assistance in containing or removing a discharge shall be
liable for any civil damages to third parties resulting solely from
acts or omissions of such person in rendering such assistance,
except for acts or omissions of gross negligence or willful
misconduct. In the course of cleanup operations. no person shall
discharge any detergent into the waters of this State without
prior authorization of the cornmissioner.

b. Notwithstanding any other provisions of P.L.1976, c.141
(C.58:10-23.11 et seq.), the department, subject to the approval
of the administrator with regard to the availability of funds
therefor, may remove or arrange for the removal of any
hazardous substance which:

(1) Has not been discharged from a grounded or disabled
vessel, if the department determines that such rernoval is
necessary to prevent an imminent discharge of such hazardous
substance; or

(2) Has not been discharged, if the department determines that
such substance is not satisfactorily stored or contained and said
substance possesses any one or more of the following
characteristics:

(a) Explosiveness;

(b) High flammability;
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(c) Radioactivity;

(d) Chemical properties which in combination with any
discharged hazardous substance at the same storage facility
would create a substantial risk of imminent damage to public
health or safety or an imminent and severe damage to the
environment;

(e) Is stored in a container from which its discharge is
imminent as a result of contact with a hazardous substance which
has alceady been discharged and such additional discharge would
create a substantial risk of imminent damage to public health or
safety or imminent and severe damage to the environment; or

(f) High toxicity and is stored or being transported in a
container or motor vehicle, truck, rail car or other mechanized
conveyance from which its discharge is imminent as a result of
the significant deterioration or the precarious location of the
container, motor vehicle, truck, rail car or other mechanized
conveyance, and such discharge would create a substantial risk of
imminent damage to public health or safety or imminent and
severe damage to the environment; or

(3) Has been discharged prior to the effective date of
P.L.1976. c.141.

c. If and to the extent that he determines that funds are
available, the administrator shall approve and make payments for
any cleanup and removal costs incurred by the department for the
removal of a hazardous substance other than petroleum as
authorized by subsection b. of this section: provided that in
detecrmining the availability of funds. the administrator shall not
include as available funds revenues realized or to be realized
from the tax on the transfer of petroleum, to the extent that
such revenues result from a tax levied at a rate in excess of $0.01
per barrel, pursuant to subsection 9b. of P.L.1976, c.141
(C.58:10-23.11h), unless the administrator determines that the
sumn of claims paid by the fund on behalf of petroleum discharges
or removals plus pending reasonable claims against the fund on
behalf of petroleum discharges or removals is greater than 30%
of the sum of all claims paid by the fund plus all pending
reasonable claiins against the fund.

d. The administrator may only approve and make payments for
any cleanup and remaval costs incurred by the department for the
rentioval of a hazardous substance discharged prior to the
effective date of P.L.1976, c.141, pursuant to subsection b. ot
this section. if, and to the extent that., he determines that
adequate funds from another source are not or will not be
available; and provided further, with regard to the cleanup and
removal costs incurred for discharges which occurred prior to the
effective date of P.L.1976, c.141, the administrator may not
during any one-year period pay more than $18,000,000.00 in total
or more than $3,000,000.00 for any discharge or related set or
series of discharges.
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e. Notwithstanding any other provisions of P.[..1476, ¢.141, the
administrator, after considering, - among any other relevant
factors. the department's priorities for spending funds pursuant
to P.L.1976, c.141, and within the limits of available funds, shall
make payments for the restoration or replacement of, or
connection to an alternative water supply for, any private
residential well destroyed, contaminated, or impaired as a result
of a discharge prior to the effective date of P.L.1976, c.141;
provided, however, total payments for said purpose shall not
exceed $500,000.00 for the period between the effective date of
this subsection e. and January 1, 1983, and in any calendar year
thereafter.

f. Any expenditures made by the administrator pursuant to this
act shall constitute, in each instance, a debt of the discharger to
the fund. The debt shall constitute a lien on all property owned
by the discharger when a notice of lien, incorporating a
description of the property of the discharger subject to the
cleanup and removal and an identification of the amount of
cleanup, removal and related costs expended from the fund, is
duly filed with the clerk of the Superior Court. The clerk shall
promptly enter upon the civil judgment or order docket the name
and address of the discharger and the amount of the lien as set
forth in the notice of lien. Upon entry by the clerk, the lien, to
the amount committed by the administrator for cleanup and
removal, shall attach to the revenues and all real and personal
property of the discharger, whether or not the discharger is
insolvent.

The notice of lien filed pursuant to this subsection which
affects the property of a discharger subject to the cleanup and
removal of a discharge shall create a iien with priority over all
other claims or liens which are or have been filed against the
property, except if the property comprises six dwelling units or
less and is used exclusively for residential purposes, this notice of
lien shall not affect any valid lien, right or interest in the
property filed in accordance with established procedure prior to
the filing of this notice of lien. The notice of lien filed pursuant
to this subsection which affects any property of a discharger,
other than the property subject to the cleanup and removal. shall
have priority from the day of the filing of the notice of the lien
over all other claims and liens filed against the property, but
shall not affect any valid lien, right, or interest in the property
filed in accordance with established procedure prior to the filing
of a notice of lien pursuant to this subsection.

(cf: P.L.1987,c.415, s. 1)
2. This act shall take effect immediately.

STATEMENT

This bill creates a statutory right of contribution for settlecs



O 0 N C U = LS

10
141
12
43
14
45
16
47

A3659

under the "Spill Compensation and Control Act.” Under this act,
a discharger of a hazardous substance or a person in any way
responsible for that discharge is strictly liable, jointly and
severally. for the cost of its cleanup. These means that a person
who is only partially responsible for the cost of a cleanup may be
required to pay the entire amount. In the normal course of tort
law, this person would have a right of contribution, the right to
collect money from others jointly responsible for the costs.
However, because of the ambiguity in the common law for
contribution for discharges of hazardous substances, and because
the "Spill Compensation and Control Act" fails to set forth that
right, many dischargers and other responsible parties have been
reluctant to enter into agreements with the Departiment of
Environmental Protection to cleanup a discharge of a hazardous
substance for fear that they would not be able to recover some of
their costs from the other liable parties. This has led to delays in
cleaning up many hazardous waste sites with the potential for
environinental harm.

This bill would rectify this problem by setting forth in the
"Spill Compensation and Control Act” a provision allowing those
parties who enter into an agreement with the department to
remove a hazardous discharge to seek contribution from those
cesponsibie parties who have not entered into such an agreement.
The amount of contribution would be equal to the amount of
removal costs incurred by the contribution plaintiffs for which
the contribution defendants were liable.

As an additional incentive to enter into a settlement
agreement, and as a disincentive not to, the bill provides that a
party seeking contribution, in appropriate cases and with the
department's approval, may obtain treble damages from the
nonsettling parties. One third of the treble damages will be given
to the department for deposit in the "New Jersey Spill
Compensation Fund.” The remainder will be divided among the
settling parties. Presently, treble damages may only be imposed
by the department upon a party who does not remove a hazardous
substance discharge pursuant to a departmental directive. The
bill protects against the unreasonable imposition of treble
damages for nonsettling parties by allowing treble damages only
with the department's approval and not allowing treble damages
where the nonsettling party for good cause failed or refused to
enter into a settlement agreement.

Additionally, the bill provides that in seeking contribution the
parties need only prove liability under the act and that the
parties upon whom contribution is sought could only assert those
defenses that they could otherwise assert against the department
in an original claim. Thus a nonsettling party would have no legal
advantage for not settling with the department.
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ENVIRONMENT

Provides a statutory right of contribution for dischargers and
responsible parties pursuant to the "Spill Compensation and
Control Act.”
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SENATE, No, 2607
STATE OF NEW JERSEY

INTRODUCED MAY 17, 1990
By Senator LESNIAK

AN ACT concerning liability for the removal of certain
discharged hazardous substances, and amending P.L.1976, c.141.

BE IT ENACTED by the Senate and General Assembly of the
State of New Jersey:

1. Section 7 of P.L.1976, c.141 (C.58:10-23.11f) is amended to
read as follows:

7. a. Whenever any hazardous substance is discharged, the
department may, in its discretion, act to remove or arrange for
the removal of such discharge or may direct the discharger to
remove, or arrange for the removal of, such discharge. If the
discharge occurs at any hazardous or solid waste disposal facility,
the department may order the facility closed for the duration of
the removal operations. The department may monitor the
discharger's compliance with any such directive. Any discharger
who fails to comply with such a directive shall be liable to the
department in an amount equal to three times the cost of such
removal, and shall be subject to the revocation or suspension of
any license or permit he holds authorizing him to operate a
hazardous or solid waste disposal facility.

Whenever one or more dischargers or potentially responsible
parties enter into an agreement with the department to comply
with a directive to remove or arrange for the removal of any
hazardous substance that has been discharged, those dischargers
and potentially responsible parties shall have a right of
contribution against all other parties liable for the cost of the
removal of that discharged hazardous substance pursuant to the
provisions of P.L.1976, c.141, who have not entered into such an
agreement with the department to comply with the directive. In
any such action for contribution the contribution plaintiffs need
prove only that a discharge occurred for which the contribution
defendant is liable pursuant to the provisions of P.L.1976, c.141
and the contribution defendant shall have only the defenses to
liability available to parties pursuant to subsection d. of section 8
of P.L.1976, c.141 (C.58:10-23.11g). In resolving contribution
claims, a court may allocate the costs of removal among liable
parties using such equitable factors as the court determines are
appropriate. The department may, when it will expedite the
removal of any discharged hazardous substance, and when the
department determines that it is in the public good and principles

EXPLANATION--Matter enclosed in bold-faced brackets [thus] in the
above bill is not enacted and is intended to be omitted in the law.

Matter underlined thys is new matter.
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of fundamental faimess will not be violated, authorize settling
parties who seek contribution to collect treble damages from any
contribution defendant who has failed or refused to comply with
any directive and who is subject to contribution pursuant to this
subsection. The treble damages shall be based on the amount of
contribution owed by a contribution defendant. A contribution
defendant from whom treble damages is sought in a contribution
action shall not be assessed treble damages by any court where
the contribution defendant, for good cause shown, failed or
refused to enter the settlement agreement with the department
or with the settling parties. One third of an award of treble
damages in a contribution action pursuant to this subsection shall
be paid to the department, which sum shall be deposited in the
New Jersey Spill Compensation Fund. The other two thirds of the
treble damages award shall be shared by the contribution
plaintiffs in the proportion of the responsibility for the cost of
the removal that the settlers have agreed to with the
department or in an amount as has been agreed to by those
parties. Nothing in this subsection affects the rights of any party
to seek contribution pursuant to any other statute or under
common law.

Removal of hazardous substances and actions to minimize
damage from discharges shall, to the greatest extent possible, be
in accordance with the National Contingency Plan for removal of
oil and hazardous substances established pursuant to section
311(c)(2) of the federal Water Pollution Control Act Amendments
of 1972 (Pub.L. 92-500, 33 U.S.C. £ 1251 et seq.).

Whenever the department acts to remove a discharge or
contracts to secure prospective removal services, it is authorized
to draw upon the money available in the fund. Such money shall
be used to pay promptly for all cleanup costs incurred by the
department in removing or in minimizing damage caused by such
discharge.

The department may agree to defend and indemnify a
contractor against claims, causes of action, demands, costs, or
judgments made against a contractor arising as a direct result of
the contractor's provision of hazardous substance cleanup or
mitigation services pursuant to a contract with the department.
This legal defense and indemnification shall not apply to claims,
causes of action, demands, costs, or judgments which are proven
to have arisen from gross negligence, willful misconduct, fraud,
intentional tort, bad faith, or criminal misconduct, or to claims
for punitive or exemplary damage. The department shall agree to
provide legal defense and indemnification to a contractor only if
it determines that adequate environmental liability insurance is
not available or not available at a reasonable cost to the
contractor. The department shall agree to provide legal defense
and indemnification to a contractor pursuant to terms and
limitations which it deems appropriate. Any agreement by the
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department to defend or indemnify a contractor shall not bar the
department from the exercise of any available legal remedies for
the enforcement of the contract between the department and the
contractor, the recovery of damages to which the department
may be entitled resulting from a contractor's failure to perform
the contract, or for the recovery of funds expended for the
defense of a contractor if the defense was undertaken in response
to a claim or cause of action brought against the contractor
which is proven to have arisen from gross negligence, willful
misconduct, fraud, intentional tort, bad faith, or criminal
misconduct. No person other than a contractor shall have the
right to enforce any agreement for defense and indemnification
between a contractor and the department. The department shall
not enter into an agreement to provide legal defense and
indemnification to a contractor after January 1, 1990. For the
purposes of this subsection, "contractor” means a person
providing services to mitigate or clean up a discharge or release
or threatened discharge or release of a hazardous substance in
this State pursuant to P.L.1976, c.141 (C.58:10-23.11 et seq.) or
the "Comprehensive Environmental Response, Compensation and
Liability Act of 1980," Pub.L. 96-510 (42 U.S.C.£ 9601 et seq.).

Nothing in this section is intended to preclude removal and
cleanup operations by any person threatened by such discharges,
provided such persons coordinate and obtain approval for such
actions with ongoing State or federal operations. No action taken
by any person to contain or remove a discharge shall be construed
as an admission of liability for said discharge. No person who
renders assistance in containing or removing a discharge shall be
liable for any civil damages to third parties resulting solely from
acts or omissions of such person in rendering such assistance,
except for acts or omissions of gross negligence or willful
misconduct. In the course of cleanup operations, no person shall
discharge any detergent into the waters of this State without
prior authorization of the commissioner.

b. Notwithstanding any other provisions of P.L.1976, c.141
(C.58:10-23.11 et seq.), the department, subject to the approval
of the administrator with regard to the availability of funds
therefor, may remove or arrange for the removal of any
hazardous substance which:

(1) Has not been discharged from a grounded or disabled
vessel, if the department determines that such removal is
necessary to prevent an imminent discharge of such hazardous
substance; or

(2) Has not been discharged, if the department determines that
such substance is not satisfactorily stored or contained and said
substance possesses any one or more of the following
characteristics:

(a) Explosiveness;

(b) High flammability;
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(c) Radioactivity;

(d) Chemical properties which in combination with any
discharged hazardous substance at the same storage facility
would create a substantial risk of imminent damage to public
health or safety or an imminent and severe damage to the
environment;

(e) Is stored in a container from which its discharge is
imminent as a result of contact with a hazardous substance which
has already been discharged and such additional discharge would
create a substantial risk of imminent damage to public health or
safety or imminent and severe damage to the environment; or

(f) High toxicity and is stored or being transported in a
container or motor vehicle, truck, rail car or other mechanized
conveyance from which its discharge is imminent as a result of
the significant deterioration or the precarious location of the
container, motor vehicle, truck, rail car or other mechanized
conveyance, and such discharge would create a substantial risk of
imminent damage to public health or safety or imminent and
severe damage to the environment; or

(3) Has been discharged prior to the effective date of
P.L.1976, c.141.

c. If and to the extent that he determines that funds are
available, the administrator shall approve and make payments for
any cleanup and removal costs incurred by the department for the
removal of a hazardous substance other than petroleum as
authorized by subsection b. of this section; provided that in
determining the availability of funds, the administrator shall not
include as available funds revenues realized or to be realized
from the tax on the transfer of petroleum, to the extent that
such revenues result from a tax levied at a rate in excess of $0.01
per barrel, pursuant to subsection 9b. of P.L.1976, c.141
(C.58:10-23.11h), unless the administrator determines that the
sum of claims paid by the fund on behalf of petroleum discharges
or removals plus pending reasonable claims against the fund on
behalf of petroleum discharges or removals is greater than 30%
of the sum of all claims paid by the fund plus all pending
reasonable claims against the fund.

d. The administrator may only approve and make payments for
any cleanup and removal costs incurred by the department for the
removal of a hazardous substance discharged prior to the
effective date of P.L.1976, c.141, pursuant to subsection b. of
this section, if, and to the extent that, he determines that
adequate funds from another source are not or will not be
available; and provided further, with regard to the cleanup and
removal costs incurred for discharges which occurred prior to the
effective date of P.L.1976, c.141, the administrator may not
during any one-year period pay more than $18,000,000.00 in total
or more than $3,000,000.00 for any discharge or related set or
series of discharges.
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e. Notwithstanding any other provisions of P.L.1976, c.141, the
administrator, after considering, among any other relevant
factors, the department's priorities for spending funds pursuant
to P.L.1976, c.141, and within the limits of available funds, shall
make payments for the restoration or replacement of, or
connection to an alternative water supply for, any private
residential well destroyed, contaminated, or impaired as a result
of a discharge prior to the effective date of P.L.1976, c.141;
provided, however, total payments for said purpose shall not
exceed $500,000.00 for the period between the effective date of
this subsection e. and January 1, 1983, and in any calendar year
thereafter.

f. Any expenditures made by the administrator pursuant to this
act shall constitute, in each instance, a debt of the discharger to
the fund. The debt shall constitute a lien on all property owned
by the discharger when a notice of lien, incorporating a
description of the property of the discharger subject to the
cleanup and removal and an identification of the amount of
cleanup, removal and related costs expended from the fund, is
duly filed with the clerk of the Superior Court. The clerk shall
promptly enter upon the civil judgment or order docket the name
and address of the discharger and the amount of the lien as set
forth in the notice of lien. Upon entry by the clerk, the lien, to
the amount committed by the administrator for cleanup and
removal, shall attach to the revenues and all real and personal
property of the discharger, whether or not the discharger is
insolvent.

The notice of lien filed pursuant to this subsection which
affects the property of a discharger subject to the cleanup and
removal of a discharge shall create a lien with priority over all
other claims or liens which are or have been filed against the
property, except if the property comprises six dwelling units or
less and is used exclusively for residential purposes, this notice of
lien shall not affect any valid lien, right or interest in the
property filed in accordance with established procedure prior to
the filing of this notice of lien. The notice of lien filed pursuant
to this subsection which affects any property of a discharger,
other than the property subject to the cleanup and removal, shall
have priority from the day of the filing of the notice of the lien
over all other claims and liens filed against the property, but
shall not affect any valid lien, right, or interest in the property
filed in accordance with established procedure prior to the filing
of a notice of lien pursuant to this subsection.

(cf: P.L.1987,c.415, s. 1)
2. This act shall take effect immediately.

SO’WN STATEMENT 25 5 2657

This bill creates a statutory right of contribution for settlers
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under the "Spill Compensation and Control Act." Under this act,
a discharger of a hazardous substance or a person in any way
responsible for that discharge is strictly liable, jointly and
severally, for the cost of its cleanup. These means that a person
who is only partially responsible for the cost of a cleanup may be
required to pay the entire amount. In the normal course of tort
law, this person would have a right of contribution, the right to
collect money from others jointly responsible for the costs.
However, because of the ambiguity in the common law for
contribution for discharges of hazardous substances, and because
the "Spill Compensation and Control Act" fails to set forth that
right, many dischargers and other responsible parties have been
reluctant to enter into agreements with the Department of
Environmental Protection to cleanup a discharge of a hazardous
substance for fear that they would not be able to recover some of
their costs from the other liable parties. This has led to delays in
cleaning up many hazardous waste sites with the potential for
environmental harm.

This bill would rectify this problem by setting forth in the
"Spill Compensation and Control Act" a provision allowing those
parties who enter into an agreement with the department to
remove a hazardous discharge to seek contribution from those
responsible parties who have not entered into such an agreement.
The amount of contribution would be equal to the amount of
removal costs incurred by the contribution plaintiffs for which
the contribution defendants were liable.

As an additional incentive to enter into a settlement
agreement, and as a disincentive not to, the bill provides that a
party seeking contribution, in appropriate cases and with the
department's approval, may obtain treble damages from the
nonsettling parties. One third of the treble damages will be given
to the department for deposit in the "New Jersey Spill
Compensation Fund." The remainder will be divided among the
settling parties. Presently, treble damages may only be imposed
by the department upon a party who does not remove a hazardous
substance discharge pursuant to a departmental directive. The
bill protects against the unreasonable imposifion of treble
damages for nonsettling parties by allowing treble damages only
with the department's approval and not allowing treble damages
where the nonsettling party for good cause failed or refused to
enter into a settlement agreement.

Additionally, the bill provides that in seeking contribution the
parties need only prove liability under the act and that the
parties upon whom contribution is sought could only assert those
defenses that they could otherwise assert against the department
in an original claim. Thus a nonsettling party would have no legal
advantage for not settling with the department.
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. ,_.“a-The Senate Envxronmental Quahty Commxttee favorably reports T "
"“a*Senate - Committee. Substltutei" for’ Senate ‘Bill- No., 2857 ‘and
:_.,Assembly Bill No. 3659, - My
""" This Senate” Commxttee ‘Substitite wol ) .
_ ”rxght of . contnbutxon. where ‘there”is, more than* onie” other lxable" ‘
'_'party. to -a dxscharger of a, hazardous substance who conducts ‘a:

fcleanup ‘thereof, " or..to’ any person who conducts a’ cleanup and"
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e 141 (C. 58:10< 23 11 et seq ) a drscharger of s hazardous;s'ubstance
‘:or a person ln any way responsxble t'or the dxscharged substance is

|
|
I
J‘é
O
-
T—:
[+}]
o
—
5‘
i
G
5
e
B
8
P‘
LN
M-
L Q.
(ﬁ
E’:
B
REEcH
O
"l
.‘-.
-
CD
0
8
5T
=¥
T"
v
I‘
(’h
.‘l
§
.Z
o B

removal Iomt and several’ lxabxlxty means’ that"a person ‘who' lsonlylu\,_‘
partrallyﬂresponsxble for.the. cost of_acleanup,may_be.reqmretho.pav o
‘the ‘entire amount.” * Federal® statutory 1aw’ and | State: common law_“ v
both prowde for’ tlus type ‘of- hablhty ln tort law. a- defendant who iss Lo
1orntly ‘and severally liable would: hav & right of contnbutxon. which-*- ™, 5-.:;\_..
-is:the right to‘sue-to- collect money ff;m ‘other: det‘endants who have RN
also been found to be )omtly responsxble for the damages. PRETORNELRE:
However, there is an uncertamty in pursmng contnbutxon claims
m hazardous substance r‘lpnmm CASes. Rfﬂipnf_r‘mlr_t_ﬂncxnmqs;haxv'c
put into~"question _ the . right_ of contnbutlon ~under ‘the - federal
"“Comprehenswe Envxronmental Response. ‘. Compensation “and
L.xabrhty Act of 1980” unless federal cleanup standards are: followed .
‘or ' waived. “Because -a ‘recent - federal court “decision - questioned
‘whether strict. lxabx,lﬁ apphes to all hazardous substance dlscharges._ R
the, right to. contribution under . ‘New ' Jemey .common™-law " is . i
‘uncertain,’ Fmally, the Spill: Act. does not. contam a provisxon that_,' Jw _
—*——A-—-clea—lyprowdes for-the-rightof- CODlleUthn. : - T e
Although the right of contrxbuuon may exist under t'ederal and L T
State common and statutory law. the ambxgmties in and between the Lo )
‘laws, and as to standards of pnoof and allowable defenses result in -
the reluctance on the part of many ‘dischargers and other responsxble
part1es "to enter into cleanup agreements with. the' Department of
‘Environmental’ Protection (DEP)-for fear that. they may not be.able
“"torécover some costs from the other llablo,; artles. "This has led to -
delays in cleamng up. rnany hazardous dxschargas.\ '
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dlschargers and othars who “clean. up - and remove: a - hazardous
discharge to- seek contribution. from other, dlschargers\and persons
who conduct: cleanups and, removals._—. The comrnlttee substltute

provxdes that the right of’ contnbutxon be. avmlable to contnbutxon -

plaintiffs who enter into a settlement thh the DEP, and to:those
acting independent’ of a DEP order or directive to perform a cleanup
and removal. .The committee substxtute directs the.court to use
equltable facgors-fto allocate the contnbutxon shares of the hable
parties. - - e :

Thl.S substltute sets forth in’ the Splll Act a provxslon that allows !

Because  the high costs of htlgatxon. such as. counsel and expert" SRR |

. witness fees, often act-as disincentives for contnbutxon actions, and’ o
thus negate the right,. this committee. substitute allows’contribution
“plaintiffs'who enter into settlement agreements w1th DEP to recover . U

. treble’ damages .from:- the:. nonsettlmg parties_to_ encourage.eadv'.ﬂ-*-,.

-~ settlements. The DEP would determine when a contribution plaintiff

-could seek to  recover -treble damages, " thereby - ‘ensuring. that . . T

~contribution plamtxffs not LLse . thls_, nght.u to_ ,extract unfaxr'

settlements.

‘Treble damages would not be recoverable if the court fmds that"_f,-,""?-"_,- SR

" the nonsettling party refused to settle for -good: caLLse,tor 1f the,\",,;;v'.'f-,-'.'
- imposition of treble" damages would. be fundanientally’ unfau'. e T SRR

committee. substxtute “also provxdes ‘that. the nght to seek ‘treble ™ -
.__-a_damages could‘only-be-used-agam::t—a*-person-named—m a cleanu' -

directive,_ and that _the_ amount of- damages ‘would be calculated o
‘the basis of the amount of contnbutxon owed, by ‘the d endent,as

" determined by the court. The ‘amount. of contnbution ed. would":"li._;."'_'v""‘-.".

‘approximate the ‘degree " of culpablhty ‘of :“'the - partles 'l'he'f:f.';,'.""l"'.
contribution " plaintiffs would - ‘receive two- thxrds ‘of - the treble"-‘-'" .

__damages_award_and_DEP_would receive: the remaining one- thlrd l‘or""" ‘

..... USSP

--deposit into"the" New" IerseyprlI‘Compensatxon Fund..

Additionally, the committee: substitute. pmvzdes that in seekmg S
contribution theparties need only prove. liability under, the prll Act, -
and that the partles agamst 'whom céntribution is sought could only‘“"_ '
. asserty those defenses that they’ coul@%thermse -assert: agamst the * ©
department in an original claim (i.e., that the dlscharge was'a result.,,-mm'

of an act or omission caused by war, sabotage, or_God). Thus, a

_..nonsettling party. would have no legal advantage for-not: settlmg thh---»?
the department’ The " provisions of ‘this commxttee substltute would
' not affect the right- to. recover contnbutxons under any other'.'

-statutory or common law.
"3 The committee substitute also makes several techmcal changes

to the existing Sprll Act. The addition of the .word "cleanup” to .
"removal” is necessary. to avoxd confusxon thh federal’ law: where .
"removal"-- has- been'-interpreted—to-mean- less ‘than*a- complme“:‘“ n

cleanup and removal” as defined under current .State law, lm

~effort to eliminate’ the need to secure ani admission of liability prior
_to_ Lnstltutmg a_ cleanup or- removal and thereby slowmg h e,
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,remedmtxon process——xs-mbvmtod_ by —this -.committee substuu’tc..
Finally, wording changes intend to -clarify that._the, *’cquiti(&,g 3
substitute applies to any cleanup or removal, 1rrespectiv0_. of;: a1l

of the discharge.
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SENATE COMMI‘ITEESUBS‘ITHITE FOR

SBIAIE, Hm2857 alﬂASEMBLY No38®-. .

: DATED‘ JUNES, 1991

e Ts ~Sete | Corlites sasm ra?'Senm “Bill” No.™ ’7
2637/Assemdly Bill No. 3659 is n.ported (mnhly by the Mwmbly
Energy and Eaviroament Commilttee. ;, e
Tbe substitute bill provides a statutory right of coatebution.to a

discharger bl a hazardous subitance of o any person who conducts a

clexnpaadremmdof lha—du&amwhmtbmnmm lbmone
. resporsible party.

Under the °Spill Compwsauon and leml Act,” P.L.1978,
.l {C.38:10-23.11 et soq.), a discharger of a hatardous substance
ar & persoa 1o any way respocsibles for the discharged substance Is
stoictly Bable, jointly and saverally, for tha cost of iis cleamp and
recoval, Jox.nlmdmrﬂlhhﬂ:tymmthatapemnnbokon}y
partially respocsible for the: oostolatlennmmyberequlredtom
e entire amownt. - Federal sulvu:q Lxw and Stats’ :ututnxy and

e mwmhvmmndetuﬁﬁswpaofhamiu ‘1o tort-law, a

e e oo defendant - who-is - jotntly-and mm[trwz'my have l‘rtzht"or‘—?'f .

conln'bum\rbchklherighltnsuetocoﬂectmmqlmotber.. ..
dz!xﬁa:suhohneabobecnfmndbba}omﬂym’ble!aﬂhe
damages. N h ,
' However, lhaefmmoeﬂﬂntyinpomngcmuﬂntimamms
in harardous substance cleanup “cases. :Recen! court decisions have
pet iolo question the .right. ol contribution, under the 'federal
“Comprebeasive Environmental.. Respoose, Canperalm and
Liabdity Act of 1980° nless Tederal cleanop standards are followed

or waived. Because a recent l'edmlmdsuteommdmom-;‘_~ -

q-xstmedwbelbersmhahm;yapplxatoanhaurdmswbstm
‘d:sd‘.args.thensh( locmlﬁtxmonuﬂerNew]erseycwxmmlaw )
ts ixcvriain. Finally, LbeSpﬂlActdoamtcoutamapmvmmlhat

C%I...x]—yxwucslmm:uv)“ut ka
“Although tbe right of coatribution' may-exist wnder federal and - -
State common and statulory law, tbeambagmbesmandbehveenthe -
laws, and as i standards of pmof‘%ndaﬂowabledefm resalt in
the relnctancemthepadofmanydischargesandotherresponsible
parties to eater into, cleamp agreements . with the Departmenl of
. Epvironmental Pmtecbcu (DEIP) for fear that’ they may not be able
toreooversomea:stsfmlbeotbuhablepanm Ttns ladvto
del.aysmcleanmgq)mauyhazardous discharges.
: ‘nnssx.bsmutesetsforthmtheSpﬁlAckapmvmon thatallqws :
dxscha:xersandothetswtbclemw,andmmveahazardoﬁ

) substance discharge to seek contribtmou from other dxschargeu and e e e

liable persons. The committee substitute provides that the right of
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contribuuon be avallable to comnbutlon plaintiffs who entet into a.
settlement with the DEP, and to those’ ucting Independent of a DEP
order or directive to perform a clemup and removal The committée
substituts directs the court to use eq}ntable factors to allocate the
Bechuse the high costs of litigation, such as coxmsal and exper\
witness [ees, often act as disincentives for contribution actions, and.
thus negale the right, this coramittee subsmute allows contribution :
plaintiffs who enter into settlement agreemenu with DEP to recover’

treble damages [rom the _nonsatiling parties’ to encouragd” éal’f)ﬂ‘.'f."‘;‘"_"

- settlements.~ The DEP 'ﬁoddj&m"" tnbution—ph{nhf:’

could seek 10 recover trebla damages, thereby ensuring . that.
contnibution  Paintiffs not vse this ' rght -to extract: unlair

Tredle dmngs v»ould not be recoverahle if the court finds that
the nontaltling party refused to settls for good cause, or if the
> imposition of .treble d.amkgcs would be fmdamemany'mfmr The - -
committee substitute also provides that the right to seek treble .
damages could onlybemadagn.imtlpexsonnamedinacleanup
"directive, and that the amount ol damages would bs calculated on
the basis of the smownt of oouuﬂ:utioo owed by the defendant, as
determined by the court: The amdunt of coatribution owed should
spproximate the degree of culpability of the parties. The
coatritution -plaistilts woald receive two-thirds of thg - lreble
damages sward 1ad DEP would recelve the remaining ooe-lhlrd !or
' dz;aoslmlolhe?sew]amySp\llGxnpemiUnFm- -
Additionally, the coomittes sobstitute provides that in we)dng
cootdbutbnthapuﬁuneedm!ywe&hﬂﬂywer tchpsll Act,
204 that the pzmatgnmtwhamcmtribuumlsnght cwldoxdy
- assert thoss defenses that - they_wn!d,otherxisa_&ert xxﬂmtJ‘w

dq;utmmttnmmmmldﬁmﬁ.a;thatthedisduxgemamﬂt
ofa:zacto:ommmcsmedbym.nbolage. otGod). Thus, a

.. .. ooosettling party-would-have-no-legal sdvantage (6T D B0l setiling wm;

the departroest. The provisions of this committee substitute would
ot affect the right. to pecover conuil:utjoos under a.ny other\, .

The comiditee substitute ahomahsseveral techmcal cbanga
lo the existing Spill Act. The additia of the word °cleanup®

T removal um)toxvmdcmfmnthfaderallzwwbere
‘removal” kes bees interpreted to mean less than “a -complete
*desmo 20d removal® as defined woder current State law. The ——
x_..mwesv.v!:nsmn.ueaI}m-'sz:zypexs»o::\--r*ao1'.»~e.rfonma:-_hz;‘:mxpand .
ra:mszso;msedwoo}yapotwbanyrmﬂeparty toseek‘
wr.uibubmmoﬂerwd;mmatelhcneedmsecmanadzmssronof

hatihtypoortol:suwtmgadmxpotmalamﬂherebyslwmg. L

the remediation process.  Finally, although no specific retroactive .
clzuse was added, the committee sobstitute is worded so as lo applyf-.'_‘_
15,20y cleaomp or removal, irrespective-of the date of the discharge. -«
A prospective application of the cantribution right would be counter

Lo the policy needs for that nghL \

~
s-emanents.
T————
- . statutory or comumo law.,
d
> i
S

. . -

e A e e e e e e e b e




O 00 N U WN ~

W W W W W W W WK NN DNDNDDNDDNDNRE =2 = e e el e
NGO e WN = OO OO0 O WNRE OWO DO s W=D

SENATE COMMITTEE SUBSTITUTE FOR

SENATE, No, 2657 and ASSEMBLY, No 3659
STATE OF NEW JERSEY

ADOPTED DECEMBER 10, 1990
Sponsored by Senator LESNIAK

AN ACT concerning liability for the removal of certain
discharged hazardous substances, and amending P.1..1976, c.141.

BE IT ENACTED by the Senate and General Assembly of the
State of New Jersey:

1. Section 7 of P.L.1976, c.141 (C.58:10-23.11f) is amended to
read as follows:

7. a. (1) Whenever any hazardous substance is discharged, the
department may, in its discretion, act to clean up and remove or
arrange for the cleanup and removal of such discharge or may
direct the discharger to clean up and remove, or arrange for the
cleanup and removal of, such discharge. If the discharge occurs
at any hazardous or solid waste disposal facility, the department
may order the facility closed for the duration of the cleanup and
removal operations. The department may monitor the
discharger's compliance with any such directive. Any discharger
who fails to comply with such a directive shall be liable to the
department in an amount equal to three times the cost of such
cleanup and removal, and shall be subject to the revocation or
suspension of any license or permit he holds authorizing him to
operate a hazardous or solid waste disposal facility.

(2) Whenever one or more dischargers or persons cleans up and
removes a discharge of a hazardous substance, those dischargers
and persons shall have a right of contribution against all other
dischargers and persons in any way responsible for a discharged
hazardous substance who are liable for the cost of the cleanup
and removal of that discharge of a hazardous substance. In an
action for contribution, the contribution plaintiffs need prove
only that a discharge occurred for which the contribution
defendant or defendants are liable pursuant to the provisions of
subsection c. of section 8 of P.L.1976, c¢.141 (C.58:10-23.11g),
and the contribution defendant shall have only the defenses to
liability available to parties pursuant to subsection d. of section 8
of P.L.1976, ¢.141 (C.58:10-23.11g). In resolving contribution
claims, a court may allocate the costs of cleanup and removal
among liable parties using such equitable factors as the court
determines are appropriate.

EXPLANATION~~Matter enclosed in bold-faced brackets [thus] in the
above bill is not enacted and is intended to be omitted in the law.

Matter underlined thus is new matter.
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(3) The department may, in its sole discretion, when it will
expedite the cleanup and removal of any discharged hazardous
substance, and when the department determines that it is in the
public interest, authorize parties who have entered into an
agreement with the department to clean up and remove or
arrange for the cleanup and removal of a hazardous substance and
who seek contribution, to collect treble damages from any
contribution defendant who has failed or refused to comply with
any directive, was named on the directive, and who is subject to
contribution pursuant to this subsection. The treble damages
shall be based on the amount of contribution owed by a
contribution defendant, which share of contribution shall be
determined by the court. A contribution defendant from whom
treble damages is sought in a contribution action shall not be
assessed treble damages by any court where the contribution
defendant, for good cause shown, failed or refused to enter the
settlement agreement with the department or with the
contribution plantiffs or where principles of fundemental fairness
will be violated. One third of an award of treble damages in a
contribution action pursuant to this paragraph shall be paid to the
department, which sum shall be deposited in the New Jersey Spill
Compensation Fund. The other two thirds of the treble damages
award shall be shared by the contribution plaintiffs in the
proportion of the responsibility for the cost of the cleanup and
removal that the contribution plaintiffs have agreed to with the
department or in an amount as has been agreed to by those
parties. Nothing in this subsection affects the rights of any party
to seek contribution pursuant to any other statute or under
common law.

[Removall Cleanup and removal of hazardous substances and
actions to minimize damage from discharges shall, to the
greatest extent possible, be in accordance with the National
Contingency Plan for cleanup and removal of oil and hazardous
substances established pursuant to section 311(c)(2) of the federal
Water Pollution Control Act Amendments of 1972 (Pub.L.92-500,
33 U.S.C.§ 1251 et seq.).

Whenever the department acts to clean up and remove a
discharge or contracts to secure prospective cleanup and removal
services, it is authorized to draw upon the money available in the
fund. Such money shall be used to pay promptly for all cleanup
and removal costs incurred by the department in cleaning up, in
removing or in minimizing damage caused by such discharge.

The department may agree to defend and indemnify a
contractor against claims, causes of action, demands, costs, or
judgments made against a contractor arising as a direct result of
the contractor's provision of hazardous substance cleanup or
removal, or mitigation services pursuant to a contract with the
department.
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This legal defense and indemnification shall not apply to claims,
causes of action, demands, costs, or judgments which are proven
to have arisen from gross negligence, willful misconduct, fraud,
intentional tort, bad faith, or criminal misconduct, or to claims
for punitive or exemplary damage. The department shall agree to
provide legal defense and indemnification to a contractor only if
it determines that adequate environmental liability insurance is
not available or not available at a reasonable cost to the
contractor. The department shall agree to provide legal defense
and indemnification to a contractor pursuant to terms and
limitations which it deems appropriate. Any agreement by the
department to defend or indemnify a contractor shall not bar the
department from the exercise of any available legal remedies for
the enforcement of the contract between the department and the
contractor, the recovery of damages to which the department
may be entitled resulting from a contractor's failure to perform
the contract, or for the recovery of funds expended for the
defense of a contractor if the defense was undertaken in response
to a claim or cause of action brought against the contractor
which is proven to have arisen from gross negligence, willful
misconduct, fraud, intentional tort, bad faith, or criminal
misconduct. No person other than a contractor shall have the
right to enforce any agreement for defense and indemnification
between a contractor and the department. The department shall
not enter into an agreement to provide legal defense and
indemnification to a contractor after January 1, 1990. For the
purposes of this subsection, "contractor" means a person
providing services to mitigate or clean up and remove a discharge
or release or threatened discharge or release of a hazardous
substance in this State pursuant to P.L.1976, c.141 (C.58:10-23.11
et seq.) or the "Comprehensive Environmental Response,
Compensation and Liability Act of 1980," Pub.L.96-510 (42
U.S.C.§ 9601 et seq.).

Nothing in this section is intended to preclude removal and
cleanup operations by any person threatened by such discharges,
provided such persons coordinate and obtain approval for such
actions with ongoing State or federal operations. No action taken
by any person to contain or clean up and remove a discharge shall
be construed as an admission of liability for said discharge. No
person who renders assistance in containing or cleaning up and
removing a discharge shall be liable for any civil damages to third
parties resulting solely from acts or omissions of such person in
rendering such assistance, except for acts or omissions of gross
negligence or willful misconduct. In the course of cleanup or
removal operations, no person shall discharge any detergent into
the waters of this State without prior authorization of the
commissioner.

b. Notwithstanding any other provisions of P.L.1976, c.141
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(C.58:10-23.11 et seq.), the department, subject to the approval
of the administrator with regard to the availability of funds
therefor, may clean up and remove or arrange for the cleanup and
removal of any hazardous substance which:

(1) Has not been discharged from a grounded or disabled
vessel, if the department determines that such cleanup and
removal is necessary to prevent an imminent discharge of such
hazardous substance; or

(2) Has not been discharged, if the department determines that
such substance is not satisfactorily stored or contained and said
substance possesses any one or more of the following
characteristics:

(a) Explosiveness;

(b) High flammability;

(c) Radioactivity;

(d) Chemical properties which in combination with any
discharged hazardous substance at the same storage facility
would create a substantial risk of imminent damage to public
health or safety or an imminent and severe damage to the
environment;

(e) Is stored in a container from which its discharge is
imminent as a result of contact with a hazardous substance which
has already been discharged and such additional discharge would
create a substantial risk of imminent damage to public health or
safety or imminent and severe damage to the environment; or

(f) High toxicity and is stored or being transported in a
container or motor vehicle, truck, rail car or other mechanized
conveyance from which its discharge is imminent as a result of
the significant deterioration or the precarious location of the
container, motor vehicle, truck, rail car or other mechanized
conveyance, and such discharge would create a substantial risk of
imminent damage to public health or safety or imminent and
severe damage to the environment; or

(3) Has been discharged prior to the effective date of
P.L.1976, c.141.

c. If and to the extent that he determines that funds are
available, the administrator shall approve and make payments for
any cleanup and removal costs incurred by the department for the
cleanup and removal of a hazardous substance other than
petroleum as authorized by subsection b. of this section; provided
that in determining the availability of funds, the administrator
shall not include as available funds revenues realized or to be
realized from the tax on the transfer of petroleum, to the extent
that such revenues result from a tax levied at a rate in excess of
$0.01 per barrel, pursuant to subsection 9b. of P.L.1976, c.141
(C.58:10-23.11h), unless the administrator determines that the
sum of claims paid by the fund on behalf of petroleum discharges
or cleanup and removals plus pending reasonable claims
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against the fund on behalf of petroleum discharges or cleanup and
removals is greater than 30% of the sum of all claims paid by the
fund plus all pending reasonable claims against the fund.

d. The administrator may only approve and make payments for
any cleanup and removal costs incurred by the department for the
cleanup and removal of a hazardous substance discharged prior to
the effective date of P.L.1976, c.141, pursuant to subsection b. of
this section, if, and to the extent that, he determines that
adequate funds from another source are not or will not be
available; and provided further, with regard to the cleanup and
removal costs incurred for discharges which occurred prior to the
effective date of P.L.1976, c.141, the administrator may not
during any one-year period pay more than $18,000,000[.00] in
total or more than $3,000,000[.00] for any discharge or related
set or series of discharges.

e. Notwithstanding any other provisions of P.L.1976, c.141, the
administrator, after considering, among any other relevant
factors, the department's priorities for spending funds pursuant
to P.L.1976, c.141, and within the limits of available funds, shall
make payments for the restoration or replacement of, or
connection to an alternative water supply for, any private
residential well destroyed, contaminated, or impaired as a result
of a discharge prior to the effective date of P.L.1976, c.141;
provided, however, total payments for said purpose shall not
exceed $500,000[.00] for the period between the effective date of
this subsection e. and January 1, 1983, and in any calendar year
thereafter.

f. Any expenditures made by the administrator pursuant to this
act shall constitute, in each instance, a debt of the discharger to
the fund. The debt shall constitute a lien on all property owned
by the discharger when a notice of lien, incorporating a
description of the property of the discharger subject to the
cleanup and removal and an identification of the amount of
cleanup, removal and related costs expended from the fund, is
duly filed with the clerk of the Superior Court. The clerk shall
promptly enter upon the civil judgment or order docket the name
and address of the discharger and the amount of the lien as set
forth in the notice of lien. Upon entry by the clerk, the lien, to
the amount committed by the administrator for cleanup and
removal, shall attach to the revenues and all real and personal
property of the discharger, whether or not the discharger is
insolvent.

The notice of lien filed pursuant to this subsection which
affects the property of a discharger subject to the cleanup and
removal of a discharge shall create a lien with priority over all
other claims or liens which are or have been filed against the
property, except if the property comprises six dwelling units or
less and is used exclusively for residential purposes, this notice of
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lien shall not affect any valid lien, right or interest in the
property filed in accordance with established procedure prior to
the filing of this notice of lien. The notice of lien filed pursuant
to this subsection which affects any property of a discharger,
other than the property subject to the cleanup and removal, shall
have priority from the day of the filing of the notice of the lien
over all other claims and liens filed against the property, but
shall not affect any wvalid lien, right, or interest in the property
filed in accordance with established procedure prior to the filing
of a notice of lien pursuant to this subsection.

(cf: P.L.1987, c.415, s.1)

2. This act shall take effect immediately.

ENVIRONMENT

Provides a statutory right of contribution for dischargers and
responsible parties pursuant to the "Spill Compensation and
Control Act.”
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the Matter of the Trenton Complex Highway Project

(Waterfront Development Permit #84-0021-1 and Wetlands Type

"B" Permit #84-00-2§), Docket No. A-5365-85T8 (App. Div.,

October 16, 1987) certif. denied 110 N.J. 193 (1988); Evan

Spalt, et al. v. New Jersey Department of Environmental

Protection, Docket No. A-3480-87T8 (App. Div., December 5,

1989).

Environmental groups and other "third parties™ believe
that they can provide important insights. While they
acknowledge that some vexatious lawsuits might be brought by
persons who oppose a siting merely because it is in their
"backyard,” they suggest that these unfounded cases could be

rapidly disposed by the Office of Administrative Law.

20. Encouraging Voluntary Compliance.

Particularly in large scale, complex, multi-party cases,
creating an express statutory right of contribution among
potentially. responsible parties might encourage voluntary
compliance. Some Committee members believe that the right to
contribution is already clearly provided. Others suggest
that this is an area in which the substantive law of this
State is not very well defined. Most Committee members
believe that a number of the common law theories upon which
contribution claims can be brought probably work. However,
some suggest that because of limitations in analogous law

(for example, the Contribution Among Joint Tortfeasors Act)



and the slow pace of common law development in general, it is

uncertain just how a contribution action will fare in the
state court system. They suggest that a number of
environmental cases are probably being contested simply
because a clearly defined right of contribution is lacking in
this State. As a result, the limited judicial resources that
are allocable to these cases are often misspent on needless

litigation.

An example will illustrate the gquestion. In one of the
more typical scenarios, the DEP will receive information that
some hazardous substance has been discharged on a particular
site. Tests are performed and informal testimonial evidence
is taken, so that the DEP acquires a list of individuals and
entities that may be responsible for this discharge. The DEP

then issues a directive under the Spill Act.

Recipients of directives are often companies that have
the capital and the désire to comply with whatever the DEP
may administratively want them to do, but some say that they
are impeded by the inadequacies and uncer;ainties in the law
of contribution. But because of joint and several liibility
provisions under the Spill Act, which provide that anyone who
may have liability might be held responsible fbr the entire
clean-up, an individual or an entity responsible for two or
three drums of hazardous substance may be held responsible
for a $20,000,000 clean-up, assuming that no other "deep
pocket” is available to pursue.

S U s o S
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The DEP rightly pursues those who are in a position to
pay, following the precept that "the polluter must pay." The
problem, however, is said by some to lie in inducing so-
called recalcitrant parties. Recipients of DEP directives

need to be induced to take responsibility.

A more clearly expressed right of contribution might be
one way to do this. Those recipients of directives who would
be willing to <comply by dincurring costs that seem
disproportionately higher than their share of the
responsibility would be certain about their right to
contribution against other parties under the Spill Act, since
the Act provides for strict (and, therefore, clear)
liability. Ultimately, this might have the salutary effect
of inducing parties who would otherwise be recalcitrant to
think twice and, in essence, to pay up under circumstances

where they should.

This Committee also notes the possibility of providing a
further incentive of treble damages for parties undertaking
more than their "fair share®™ of an environmental clean-up.
At present, only the DEP can obtain treble damages, subject

to statutory and case law limitations.
While treble damages might be a powerful incentive for
voluﬂtary compliance and a powerful disincentive for

recalcitrance, there might be policy considerations against



providing such a windfall. 1In any event, any such proposal

should be carefully scrutinized, especially if it is
determined that a clearer statutory right of contribution
would not substantially increase the rate of voluntary

compliance.

21. Coordination with Federal Bankruptcy Proceedings.

Besides the need for better inter-agency coordination at
the state level, there is also a need to improve coordination
between State environmental agencies and federal bankruptcy
representatives. In particular, it is important for federal
bankruptcy trustees to be aware of the state's important
environmental concerns. An increasingly common scenario is
played out when a firm declares bankruptcy in the face of
environmental penalties or costs. The operation of the
business then passes to a bankruptcy trustee who may have
little awareness of the firm's environmental responsibilities.
Preoccupied with the task of preserving the assets of
creditors, 6: with plans for corporate reorganization, the
trustee seldom £finds time to master an awareness of the
pertinent environmental issues. As a result, actions are
sometimes taken that impede, for example, the closing of a
dangerous facility. Therefore, along with providing
specially trained state judges, better trained prosecutors
and better coordination among state agencies, this committee
also finds a compelliné need for improved coordination

between state environmental agencies and federal bankruptcy

- 49 -
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placed the burden upon plaintiff to show irreparable harm, an
underlying right and the preponderance of the equities (id. at
129), the court imposed a burden on the municipality to show
that it had a substantial interest to protect, that the
ordinance was related to that interest and that it allowed a
sufficient alternative means of communication where the
ordinance directly affected First Amendment righﬁs. Id. at
130. In short, the municipality had to establish the
constitutionality of the ordinance in order to escape the
granting of injunctive relief.

Note, that the Chief Justice did not suggest that the ..
normal proof burden would change where the movant was a
governmental entity before the special panel. Indeed, in
describing the constituent elements of an emergent motion to
the panel, the Chief's directive requires that it be supported
by an affidavit by a professional staff member or an
environmental expert specifying "with particularity" the nature
of the problem, those responsible for it, the relief sought,
and anything else relevant to establish that the environment

needs protection from substantial damage. Directive 8-89, p.

1-2.

Burden of Proof for Obtaining Injunctive Relief

Recommendation B.3. The general judicial rules
for granting or denying injunctive relief are
sound. However, the Supreme Court should adopt
a court rule requiring the courts to give
substantial weight to proof of a violation of a
statute designed to protect the environment in
deciding whether to grant an application for
injunctive relief.




-24-

New Jersey's court rules governing civil practice are
specifically designed to facilitate a litigant's immediate
access to the courts. Pursuant to R. 4:52-1, a plaintiff ﬁay
file a complaint for injunctive relief and, at the same time,
apply for an order requiring a defendant to show cause why
either permanent injunctive relief should not be entered as
requested in plaintiff's complaint or a preliminary injunction
granted pending disposition on the complaint. Additionally, R.
4:52~1 sanctions applications for temporary restraints by order
to show cause in situations where a realistic prospect exists
that irreparable injury will occur before the preliminary
injunction hearing can be held. The rule also deals with the
possibility that exceptional circumstances may arise justifying
entry of an order granting temporary restraints on an ex parte
application where "it appears from specific facts shown by
affidavit or verified complaint that immediate and irreparable
damége will probably result to the plaintiff before notice can
be served or informally given and a hearing had thereon."

The court rules also reference R. 4:52-1 in the provis-
ions peftaining to the filing of summary actions, generally
decided on the record (i.e., complaint and affidavits) without
discovery. R. 4:67-2 provides an alternative vehicle to
obtaining swift judicial disposition by sanctioning the filing
of a summary action by order to show cause at any time sub-

sequent or simultaneous to the filing of a verified complaint.

Additionally, a summary action may be instituted through the
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£iling of a complaint for the collection or enforcement of
statutorily authorized penalties. R. 4:70-1 et seq.

The blueprint generally followed in applications for
injunctive relief is the filing of a notice of motion or order
to show cause specifying the relief requested and the time and
place for hearing of the motion, supporting affidavits artic-
ulating the need for the specific relief being sought and,
typically, a memorandum of law delineating the legal grounds
for the application. Upon the filing of a movant's papers, the
court normally sets a return date on the order to show cause,
ensures that the defendant has been served with plaintiff's
papers, if they have not already been provided, and establishes
a timetable for the defendant to file responsive papers,
including affidavits. Thereafter, the trial court renders its
decision on plaintiff's application either on the record or
after consideration of additional testimony. 1In so doing, it
is not bound by any specific time limitations.

A court's decision on an application for temporary or
preliminary injunctive relief is governed by the well-
established standard that evolved from a long line of cases

dating from Citizens Coach Co. v. Camden Horse Railroad Co.,

29 N.J. Eg 299, 303-306 (E. & A. 1878), to the Supreme Court's

succinct formulation in Crowe v. DeGioia, 90 N.J. 126 (1982).

The Crowe court articulated the burden that must be sustained
when seeking injunctive relief, noting that a movant must
establish that: 1) relief is necessary to prevent irreparable

harm; 2) the underlying right sought to be enforced is settled:

-
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