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P.L.1991, CHAPTER 507, approved January 18; 1992
1991 Assembly No. 5293 (First Reprint)

AN ACT concerning certam State contracts and supplementmg
T1tle 52 of the Rewsed Statutes. .

BE lT ENACTED:- by the Senate and General Assembly of the
State of New Jersey ~

Note to 2A:44-148

—————————6——1'*.&3— Gsed in in this act:
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"Prime’ contractor_means any person--whehas -a_ construetlon .
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‘contract ‘with a State’ agency and who subcontracts all or a part
of that contract, A

Executwe Branch of the State Government and any dlwsxon,
‘board, bureau, office, comm1531on or other mstrumentahty within
or created by such. department, the- Legxslature of the State and
“any office, board, bureau or commrssmnmthmr_created by the

‘Legislative ~Branch, and any. mdependent -State _authority, ,____'_ﬂr

- commission, mstrumentahty or. agency Wthh 1s authorxzed by law
to award constructlon contracts. A county or. mumc1pa1rty shall -
1 agency or mstrumentahty of the State.’

- "Subcontractor means any person who enters into a contract
mth a prlme eontractor to perform a: specrftc_part of the work

for whxch the prime contractor is resuonsrble under
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constructlon contract w1th a State agency.

"State agency' 'means any Of the 'princ'ipal departments in-the - -

"Supplier" means any person who enters into a contract w1th a :

prlme contractor to provxde materials to that prlme contractor in?
" connection with a State. constructlon contract.

2. a. Prior- to- the issuance of a progress payment by a State

_agency to a prime contractor, the pnme contractor shall certlfv
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to the State agency that a subcontractor or suppher has been pald;

~any amount due from any previous progress payment and shall be

paid any amount due from the current progress payment, or. that
1fa. performance- dxspute exlsts which. prevents the subcontractor

or suppher ‘from being paid by the prlme contractor] there exists -

a valid basis under the terms of the subcontractor's or suppher s

contract to withhold payment from the subcontractor or supplier -

and therefore payment is withheld!. 1[Notice of a performance

dispute shall be in the form of a letter .to the subcontractor or -
supplier detailing the dispute in question and the amount of _

payment withheld, "with copies- provided to the bondmgvcompany

"EXPLANATION--Matter enclosed in bold-faced brackets [thus] in. t.he
above bill is not enacted.and is intended to be omitted in the law

Hatter under'lmed*;h_u_s is new matter.
ﬁtatter enclosed in superscr\&dmnumera'ls has been adopted as follows:
Assembly ASO commrttee amendments adopted January 6, 1992.
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\ 2
| 1 providing the performance bond for the prime contractor and the
| 2 State agency.]1 :
| 3 ~If there is no- performance dispute, -the pnme contractor
‘ 4 shall pay the amount due the subcontractor or supplier from that
\ 5 - progress payment as provided for in. the contract between the
\ 6 parties. If the prime contractor does not pay’ “the ‘subcontractor
7 or ‘supplier ‘the amount due, the prime’ contractor shall not
! 8 receive any further progress payment from the State agency ‘until
-9 the subcontractor or supplier is so paid.] =~ - . Lo
“ ‘ 10 If the pnme contractor . mthholds payment from a - - =
| 11 subcontractor or suppher, the’ ‘prime_ contractor shall grovrde to
\ 12 the subcontractor or suppher written riotice: of a withholding of
13 gayment - The notice . shall detall the - reason for withholding -
| 14 payment and state the amount of payment withheld. A copy of _
‘ 15  the notice shall be provrded to the bonding company providing the
“ 16 'performance bond for the general contractor and to the State
17 agemcy.l . - - -
| .18 ‘¢ I addmon to any amount due. a subcontractor or supplier
19 shall also receive from a pnme ‘contractor mterest on the amount
20 due at a rate equal to the prime rate plus 1% if a subcontractor
21 or suppller is-not: pald within 10 calendar- days after. receipt by
22 the prime contractor of “payment: by a State agency for
\ e e e B S 1completed1““‘work 1[satlsfactor11y “completed ~ by “the
\ 24 subcontractor or for materials provided by the supplier] whrch is
‘ B 25 the sublect of a subcontract ora material supply agreement and
o -7 26 if no valid ‘basis_exists_for - wrthholdmg paymentl, This interest
e e __.«.VZZ»-.;- shalLbegmtolacceue,m the_10th/calendar day aftpr receipt of N
[ e - 28 ‘payment | by. the prime ‘contractor. lin addition, a_subcontractar .\f_f'—ff,ff”'*_‘_
| LT T 29 or suppher shall receive ‘any court " costs _incurred. by the -
\ . 30 subcontractor or suppher to collect payments mtlﬂreld without-a -
\ . ' 31 valid basis by the prime contractor. :
: o S 32 - d If court action is taken by a subcontractor or supgher to -
! o o ’ "33 collect payments  withheld by a prime contractor and it is
“ ‘ o " 34 determined that a valid basis existed for the mthholdmg of those
N _ ﬂﬁmmmoﬁtﬁmer shall be liable for any )
» 36 court costs incurred by the prime’ contractor in connection with
| ; ; 37 the action.1
38 3. This act shall take effect 1mmed1ately and shall apply to
| ‘ 39 any  State construction contract executéd on or . after. the
I ‘ , 40 effective date of this act. :
| , , 41
L 12 |
| L 43 STATE OPERATIONS.
\ . S - - 44 o o
| ‘ - 45 Requires -timely payments by prime contractors with State

| ) 46

construction contracts to subcontractors and suppliers.
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receive any further progress payment from the State agency unttl

“the subcontractor or suppher is.so paid. )
~c.- In addition ‘to  any amount-due, a subcontractor or suppher
shall also recelve from a prime contractor interest on the amount
" due at a rate equal to the prime rate plus -1%-if-a- subcontractor%——*— e e

‘or suppher '1s not paid within 10 calendar days after recexpt ‘by .
‘the ‘prime contractor of payment by a State agency for work -

- satxsfactonly completed by the subcontractor or for matenals

provrded hy‘ the supplier. This interest shall begm to accrue-on.
the " 10th- calendar day after recelpt of payment by the pmme
contractog AL

3 This act shall take effect umnedmtely and shall apply to K
any State constructlon contract - executed on oOr after the 5

: effectlve date of thls act.

F é, < 09 | 'S'TA"I“EMENT_:”'

ThlS ‘bill concerns State constructlon contracts It provxdes '

" that' prior- to the issuance: of a progress payment by a State

agency to a prime contractor, the prime contractor shall certlfy
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:_ any ‘amount due f from any previous progress ‘payment and shall be
N pa1d any amount due from the current progress payment, or that
Coa performance dispute exists which prevents the subcontractor or

A 'performance dispute shall be in the form of a letter to the
" subcontractor or supplier detmhng the dispute m question and the
' “amount of payment withheld, with copies provided to. the bonding
- company providing the performance bond for the - prime -
* contractor and the State agency: If there is no performance
'd.lspute, ‘the prime contractor shall pay the -amount due the
- subcontractor or supplier from that progress payment as provided

to tn“State agency tﬁat a subcontractor or suppher has been paxd

supplier from' being paid by the pnme contractor. Notice of a-

forin the contract between the parties. If the prime contractor

_does not pay the subcontractor or supplier the amoxmt due, the
-prime contractor shall not receive any further progress payment

from the State agency untll the subcontractor or supplier is so
paid. In addition to any amount due, a subcontractor or supplier
shall also receive from a prime contractor interest on the amount
due at a ’rate equal to the prime rate plus 1% if a subcontractor
or supplier is not paid within 10 calendar days after receipt by
the prime contractor of payment by a State agency for work
satisfactorily completed by the subcontractor or for materials
provided by the supplier. This’interest shall begin to accrue on
the 10th calendar day after receipt of payment by the prime
contractor.

This act shall take effect immediately and shall apply to any
State construction contract executed on or after the effective
date of this act.
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]ASSEMBLY STATE OPERATIONS AND

PERSONNEL COMMITTEE

STATEMENT TO

| - ASSEMBLY, No. R T EP Py

- wnth Assembly commlttee amendments

STATE OF NEW JERSEY

" DATED JANUARY 6 1992 :

‘ The Assembly State. Operatnons and Personnel Comnuttee
" reports favorably and w1th commlttee amendments Assembly, No
. 5293, ’ 5 S e b ;. o
- This b111 concerns State constructxon contracts It provndes that Ve T o
. ;_pnor to: the issuance of a progress payment: by a‘State agency toa - S
. prime contractor, the prlme contractor shall certlfy to the State S - 23

* agency that-a subcontractor or suppher has been' paid any- amount . . - . .

'v 'due from any ‘previous, progress ‘payment .and shall: be- paid any o

* amount due from the current progress payment or that there exists -
- a valid basis. under the terms of the subcontractor s or supplier's -
o ,_contract to withhold payment and payment is mthheld If a prime '-

L contractor wuhholds payment,. ‘the prime contractor shall provide to N a

_.the subconrr \CtOT. OF suppher written' notice g1v1ng the reason for - - -
. withholding payment and the amount withheld. In addition toany - o0 g
S ‘amount due, a subcontractor or suppher 'shall I‘ECEIVG from a prime . . R B
) » amount due ‘at a rate equal to the prime,
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: o- &ﬁub@nﬂactormr"suppherrsnot*ﬁm‘d"ﬁ“tm““‘“ e
E -.'calendar days after receipt by the | prime contractor of payment by o

a State ‘agency for completed. work and if no valid basis exists for
f‘mthholdmg "payment ThlS interest shall begm to accrue on the

10th calendar day. after recelpt of payment by the general
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B contractor If a subcontractor or suppher mcurs court . costs 0 - .
“collect payments withheld without ‘a valid = basis, the prime -
- contractor shall pay- those court costs. However, if it is determined
there was a valid basis for w1thholdmg payments, the subcontractor
- or supplier shall pay the prime contractor's court costs. -
This act shall take effect immediately and shall apply to any
State construction contract executed on or after the effectlve date

of this act.

COMMITTEE AMENDMENTS

e 4;

The committee amended the bill to: (1) provide that mstead of
the prime contractor having to certlfy that a performance dispute
exists which prevents a subcontractor or supplier from being paid by »
the prime contractor, the prime contractor must certify that there e ' B
exists a valid basis under the terms of the subcontractor's or J
suppliers contract to withhold payment and payment is withheld;




(2) delete the req\nrement that rf proper payment is not made by a

. prime; contractor to a subcontractor. the State agency makmg
v payments to: the pnme contrac ’ r_.’}.shall not: pay any further progress A

’ ) the prime “¢ontrac until- the subcontractor or. suppher T

; o aél;f;f}—:i's_:%patd,: (5)~requu'e *that“‘W‘ntt’" ‘notice “be § gwen by the pnme o

”contractor 1o the subcontractor or’ suppher 'if payment - is to’ be'f' o
5 w1thheld -and -that the notrce state the reason for the wrthholdxng._;-_
“and the amount w1thheld (4) requlre a pnme contractor ‘to ‘pay .
court Lcosts mcurred by. a su_bcontractor o "'suppher m collectmg .
- payments" mthheld mthout a -valid basxs, - and - (5) * require- a
‘ - -subcontractor or: suppher to- pay any “court costs mcurred by the _
. ~prime contractor in" response: . ‘to ‘any " court actxon by the o
e f’_‘subcontractor or suppher if it is determmed there was a vahd basxs
- 'for the pnme contractor to w1thhold payment s :
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