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R.L.1991,CHAPTER 507, approved January 18; 1992 -f, 
.. ... 19.91 Assembly No. 5293 (First Repri.ltll 

-1 AN AGTconceming 'certain State contracts andsupplemeriting!t 
2 . Title-' 52 of the Revised Statutes. ,~!i 

. I -- . ::% 

.,,': BElt ENACTED by the Se,nate and(~en.eral Asserrtbly oJ ~he . . ~l 
5 State of New Jersey: ..'. \1.~ 

Hatter' underl i ned~'1hJLi is new. matter. 
~atter enclosed' in superscript numerals has been adopted as follows: 

Assembly ASO committeeamenam~nts adopted' January 6, 1992. 
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1 providing the perfonnance bond for the prime contractor· and the 
2 State agency.]1	 . . . 

.3· . -·b,:·-·-l[If· there·.is-n~-'·p,erfo~ance· disput~-~·the ,priine:-coiltractor 
4 $hall pay the .amount ·due·. the~.ubcoJ:ltracto~ ,Qf ':Supplier flQm that 
5 progress payment as provided for' in'thecontract behveen, the, 

. 6 parties.. ·. if- ·the· .prim~ ·contractor· d9.~S· not p~y ~'the ,.subcontractor 
., or' supplier ·theaIJ'lount· :due,' the ptime··cont..actor.:··shaU· not 
8 rec~iv~ ~Y furtl)er.progress ··paYm:ent 'from ·the, '$tate ag~ncy' until, 

, '9 the subcoritractor or $Upplit}r ,i!;$o paid.] , ' ' 
10 If the pnme.· c.ontractOr .. withholds,-·.:payment-:·· from a 
11" subcontractor or Supplier, the 'primecontractorshairprovide to 
'12 '.. ·.the subcontractor·or.:suppUer.",wrltteo· riotice;'of ·a:.Wilimolding.. of. 
13 ' paYl!l(!ut.The notice"shall' detail'. th.ireaoorifor Withholwng . 

'.	 14": :payment and ·~.tate, the:''-amoWtt ofj)ayInent·withheld..·· 'A.. copy of 
15 'the notice ,shall be provided to theob6ndingcompanI providing the ,', 
16 . performance.oond for '; the ·general·confrac'tor. md.·.·lo:· the State . 

.'t7· -agency;t· ". . ". . . ;,... :. " 
.16· " ·'C·.' ,In' ~ddition.~ to..any .amount due't .a,su~onti'acJoror 'supplier 
-.19. 'sli~:alSo ~e'cei~e from a.p~me 'contJ;8ctpr -ihterest OIl the'. amount 
.20' ... due' 'at .a r~te equal to :t~e -pt1m.e· rate'~plus' :ioio if'.a· subcontractor 
21 .'ot ~pp'liet is, 'riot:paid' Wjthin '10' c~endar··:tlay~.:after., rec'eipt ·by.
'22 ·"the' prime contractor of ''''paynl~nt; by" a·"· State'" ·ag~ncYfor.· 

-- ,- --;~_.~.~---~ ,.:~~- --._-.. -'~ --,,-,~c23-.~-·-·'.· .lcomplete-dl-~-~ -..work----.. -,-lrs·atis-(aclo-rily·-~·:·' .COmPlt:fted:· -~. -·:'by-·~ ·~the.... 

'24.' suhContra~tor"or ftJf· m~teriais provided' by t~i'e$upplier] which is 
~, '25' ,the,'subje~t of a subcontract' ~r 'amate'tial'suPPly' agreem'entand 

. .' '. .' :2~..if .no valid ·:basis.. ~·eXists·. for"withholding, payrl!ent1 -. "t~s·. 'interest 

1 

1 

: 
: 
: 
1 

: 
: 
: 
: 
: 

:
: 

: 
: 
: 
: 
: 
: 
1 

1 

: 
: 
: 
:
 

. : 

: 
: 
: 

~~_~_~~_0~__2~~_~~~M~Qaf~~e~_~__~_~_: 
'. .--'-' . - ._. '.' ".. '. " .~.._.._~2~._· _.. -~paYmen_t_ 'l>y.t.'he p,rime" cOi1tracto~~ . 'u In=''addition l . a ~siilicJ:tntrac.to.r.- , .:' ~'-~.~------. -"-I 

- _ ... _d_ - ... ..• : ....~_ .. ---~,~_. --~'9-- '. or·-':·suppller-n 

'~hall .recei':'e' :any' ·-cc)'urt'· costs~ilirilirred'" by'· the : 

30, subc()~tractor'or supplier to coll~ctpaymen'tsWitliheldwithout a ' :
 
31' ...vaIid ;basis' by the'~ prime·'-coritraclor.- . .. . .' :
 

..32 .d. If .court action 'is taken "by a subconlractoror',suppiie·r. t.o " :
 
'·33 collect'p'aYments', wfthheld.',by ,~., .·p·rime,'·· contractor ,,'and it is. :
 
34 .determined that ·a'"valid···baSis· eilsfedforthe withholdiDgof those,' :
 

~~~-~~~~~~~~3~~~en~,llie m~~ntM~mi~or.,~~r~h~~~~· :
 
36 
37 

• " . . '. ' ... ' .. ' '" . ' •. ' ... ' 

court costs inc,urred.··by. the' prime.:"conlFactor·,m.connection with 
the a~tion.l·· . .' . .... , 

1 
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38 3. . This-act -shall take effect immediately and" shall apply' to : 
39 aDy . ·State.constnictio~ contract ex~cutt!d on' or. after, the : 

.' 1 

40 effective date of. this act~ 1 

1 

41 : 
42 : 
43 STAT'E OPERATIONS.· ~I': 
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- 44 : 
. 45 Require.s· ,timely payments by prime co:~tractors with State : 

46 ~ construction contracts to subcontractors and suppliers.. : 
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i receive any! fUrther pl'()gre~ payment from the State agency Until 
.·"·2··:··-the:sribconttactOJ;,orsU plier isS<> pa,id. .. . .' . .' 

"_.~ ... j~...~. ~·_Q~:fu:c'~~~li~ri'~!~.~~~~o11rit'diie;asubcontr8ctor or'suPplier 
4' shall aIsoreceive from: a prlrDeCcorltraetor"i!iterest ontlie~'amoWif 

5' . due ~t a rate 'equal to the prime rat~ pluSc-l%·it-a"subcontr~c;to,""r-.-.'-:
6 .or.~ppli'3r:]is not' paid within 10 c81endardays after receipt by . 
7 thejn1me bontractof.of ~ayl11ent by a'$tate agen¢yfor work' 
lL.:..satisfa.ctorlly:Completed by·' .the 'subcont~actor or' for materi8J.s 
{} pJ;'O-vided: b~>the supplier~, ThIs Jnterest sQall begin to accme:mi . 
.. . .... . ' '·1:··,··.. .. . ..,. '. ,.... .. . , 

.. 10 the . 19th'0r-eridar daYi;J.fterreceipt of' paymel1tby·· ~he prime 
11 contracto~:!' .' .' . '. ..... . . 

. 12 a.. This act.'shall. take effect immedi~tely and: shall apply to . 
13 ,any 'Sta·te/··constroctiOncontract.oexecl.ltedon or after the· 

'14 effec:tived~teofthis. ace ",..' .", 

15
 
..16.
 

17 5~.'{...,'t..,.S-V f t:; .. STATEMENT .'
 
18 l
 

19."'- i'liis" bill iionG~i1lS .' Siateconstmction' contracts; It 'provides' .
 
20 that prior to' th~" isSUa:n~eof''a:progress paYment by a State'
 

'., .' .... 21' agencY "to. a pr1mecontractor,theprlmecontractorShall:certifY'" 
'. . .2~tOl1iestateageric}r{fiarasubcontractor orsupplierJiaS been paid q' 

". 23, anyamouotdueirQID anypt:evious progr~ss'QaYrrU~~Land.sha1lhe 
. '-~-"'~-.-:_' '-2'4--' p8iti";my...-~riimt'd~e __irom·th~ t\irr~t p~8teSs p,ayffient,.·or that 
. . 25·aperfonmlncedisIJute.eXistswmchprevents thesubcontractor'or 

26S\.tppllei' from '1>eingpaid by the prime ~ohtract<n" Notice, ofa . 
"27"p~rformance disPute shall be, iri . the Connor a letter,·tothe·. 

:,.' '28 subcontractor or' supplierd(Hailingthedi~puteinque$tionand't1ie " .. ' 
'29.' -'a:mQuntofpayritent Withheld, witl,lcopies provided to the bonding 
30 companyprovidiIig'the perfonnailce' bond f'Of the prime 
31 contractol'and the State agency. If 'there is noperforinance' 
32 dispute" the prime contractor shall pay llieamounLdue the 
33 . subcontraCtor or supplier from that progress payrrient as provided 
34 for;in the contract bet'Y?een the parties. If the prime contrac.tor 
35 .does not pay the subcontractor or supplier the amount due,the' 
36: prime contractor shall nof recei~e8llY further' p~gress'payment 
37 from the State agency ~til.the S\!.bcontractor ors1,Jpplier is so 
38 paid. In addition to any amount dUe. a subcontractor· or Supplier 
39 shall also receive from a prime contractorinterest on the :amoWlt 
40 due at a ,rate equal to the prime rate plus 1% if a subcontractor 
41 or supplier is not paid within 10 calendar days after receipt by 
42 the prime contractor of payment by a State agency for work 
43 satisfactorily completed by the subcontractor or for materials 
44 provided by the supplier. This'interest shall begin to accme on 
45 the 10th calendar day after receipt of payment by the prime 
46 contractor. 
47 Thjs act ~~ take effect irtlmediately and shall apply to any 
48 State construction contract exec~ted on or after theeffec;tive 
49 date of this act. 
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. DATEP:IA~~RY 6,.}992 .,.

. ~ ,. The AssemblySfalt:' Operatlons .aiJ.d~ Personnel, Committee': :
 
reparts:favorably «md wHhcommittee .~~ndmeQts Ass.~mbly;·· No.
 

"529.3.' . ..' .. '.' . . ,
 
TIUs~iU· concerns·State cOnstruc lion :co~tracts:IfprovidesJha:t·
 

.pricir to:theiSs\I~ce.olap~gressp~yment:·by> aState .' ag~ncy t~a
 
prirtie·~ontractQr,.· ••·the .·Prime 'colltrac'tot- .,sl1liU certify' to'·· the' State.
 
agencythat::~'$li~tontr~c'toror supplier .• haS beei)paldanY'aJ11owtt .
 

'.·duefl'9m· apy·previous...·progress paymen,t.. al1dsha:li: ..·be·paldimY .' ....
 
arnoW\t.dufrlrom tl1ec~~erit''p~gr~ss payment. orthar there' exiSts. .
 . 

'.' - .:·avcill~ basis. und~~·th~~eimsofthe subcontractor'sdrsupplier's 
' .
 

.---.- .'--c'-'c-~ont;~c(:toWithh6id'paynientamlpayirtent .is Withheld.': Itaprirrie
 
'.' . contractor WI th11obis'paYrnent; 'theprirrte con:t~actor~hallprovide to
 

·the·sObcCJnt.J:a~totorsupplier·writlennotic:e givingthefeason for" ..._._..
 
:~~tJldirig paYITIent';mi( the ilIIioWlt.'Withheld: . In addition tb' any ..
 
'ampurttd~e,a sUbcontractor QrsuppUershaIl receive from a prime " 

~:........,....... ..·coUontr~ctoi' intereston;the amOwtt .. due·at '.a rat:e·~ual. to'th,(LpOme, 
_.,;...,-~~~raiNLi~:~"j{~.tI~t1QeQ~_~liei:is::tlu~8i(i~~N~:""":':'~·c;:c.:::Joi';..c',~--",,::.:': 
-.-'-'-::--:" r7 Caleri~~r"'d~ys~fterteceiptby the prime contractor of payment by
 

...~ State'agency for completed,work and,it no .valid basis,:e,ds~s 'for
 
·withholdfng-.:payinent. Thisulierest Shall begiIltoacGrue on,the
 
. 10tb-~alerida.r day after receipt of payment by th~ general
 

contractor: Ifa 5ubcoIitractoror supplier incurs court -costs to
 
- .._.. ----~---'-~ 

collectpayment~·witlili~id-Wi,thout.-avamrbasis~the'prime
 
contractor shall pay thos~ court costs, However, if itisdetennined
 
there ·was a ,valid basis for withholding pay'rnents, .thesubcofltractor·.
 
or supp!i.er shall pay die prime contractor i s court costs. '.
 "r> . 

This act shan take" effect immediately and shaUapply to any
 
State construction contract executedori or after the effective date
 
of this act.
 

COMMITTEE AMENDMENTS 

The committee. amended the bill to: (1) provide that instead of
 
~f:1e prime contract<;>,r having to certify that a perfonnance disp~te
 
exists.which prevents a subcontractor or supplier'from being paid by
 

.." ...the prime contractor, the prime contractor must certify that there 
exists a valid basis under the terms of the subcontractor's or 
supplier'-s contract to withhold i>ayment and payment is withheld; 



. , 

.1 . 

.-.~_:_ .. ·· .. 1-:-· .... ~------ . 

'. i " 

, -,---'-;;'-~._--_._--- .'-- .---- -- ----;-..- ----- --- - ----.---'-';-~.~--L--~-·-~,--._.,~_.__.._----'~ --~-----------~-"~':""_--~~'-'-.' .--:-- .. 
. . . (2) 'delete the requirement. that ',if p~PEJr payment is not '~ade. by .8 

. 'Prinl+co~tr~ctor ~o a. sulJcontr~«:.tor•.. the St~te agency-::making .. " .... . . 
paYOlel1t~:to,:t.hep~~eJ::Qntractpx:.:.sh~ .l)ot·payany·~.fQr.t·h~r·progt~ss ~ .....~.~ ... : .: . -. 

'.. '" ..' .' ·.~a~~~l·l~~(he'jJtim~-~oiit·ra~~()t~iJIttU,'tf1ir.sufiCCji1tril~tOr.~r:~Ii~·-:·::.--:'~~-~~· -~~-~c~~ 
-- -~,- ~ _.. " ._-~_:.- ~~._-~- ~--~ i~~paid;-'~'-f3'J~reqilir~" th"at~ .wntte'n . nO,tl~~:f'· tie giv~en" :by. th~ ·.prime· .' . . 
----.-.~-.. ,~........... :'cont~~c~or to· th~ Subcontractof or,' supplier ~H' payffl~ntis· ..to·:be·· .:_,....,..,..,....~.
 

. \Witlih~ld.;and4hat 'the 'rtotic~'statethe:reason .forthewtthhOlding,:,
 
~. :. '~d :~~~o~t'\Yi~hhe\d;(4lr~lrir~'!1'" pr-ime:' ~orttractk:top.ay '..
 

'c.ourJ :. costs' :'ii1cur~ed; by.. ~. su~qntr~cJQr or' .'Supplie~ in ~'collectirig.
 
. '. .-' -: ~ .. "-" ..:., ":' ', " '.: :' '. , ' .. " .' .. .' , .. :., :' . .' " . " ', .' 

'. .·p~yjii~lits:···Witl4ie.l~~, ·.·Wil~out .··:a ;:;vaIid; ",basis;'~,' and' Jli) ·~~f!qufte~··· ·;.a~ 
.: ~ : ~. ,· .. · ·.f,·~.: ~.~ , : ::.........•. : :. . Ii-.


'. ·subcor.traclQr···.o·r> supplier:··:·to ",paY:·:.':c;ihy· ,-:cQ~rf. :co.sts··:.incurr~d· ~;by .the: 
'. .' :prirner ,cont~acior in-::rf!SllQ~e:"toanY ·cor.rt, ae;lioii:'by ,th~, 

:subcotit~actor .Otsuppli~r#itjs·determiri~~'tberewas ~'valid basis '.. 
. .~()f the priIn~c~rttr~ctorto\YithhQldpayment, . .... .. .:. ' '. . '. 
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