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2. Section 5 of P. L. 1967, c. 43 (C. 2A:158A-5) is amended to

read as follows:

Representation as herein provided for shall include any direct

appeal from conviction and such post-conviction proceedings as

5. It shall be the duty of the Public Defender to provide for the

legal representation of any indigent defendant who is formally

charged with the commission of an indictable offense.

All necessary services and fa cilities of representation (in cludin g

investigation and oth er preparation) shall be provided in every

case. The f actors of need and real v alue to a defense may be weighed

aqainst the financial constrain ts of th e Public D eiender's office in

determining what are th e necessary se rvices and fa cilities of repre­

sentation.

' .

' )
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ASSEMB LY, No. 1547

STATE OF NEW JERSEY

PRE-FILED FOR I NTRODUCTION IN THE 1986 SESSION

By Assemblyman KERN

AN A CT concerning the representation of indigent defendants in

cr iminal cases and amending and supp lementing P. L. 1967,

c. 43 "and m aking an ap-prop riatio n" ,

1 B E IT E NACTED by the S enate and General Assembly of the State

2 of N ew J ers ey:

1 1. Section 2 of P. L. 1967, c. 43 (C. 2A:158A-2) is ame nded to

2 read as follows :

3 2. As used her ein "indigent defendant" means a per son who is

4 formally charged with the commission of an indictable off ense, and

5 who does not have the present financial ability to secure competent

6 legal r epresent ation, as det ermined by the fa ct ors in section 14 of

7 P. L.1967, c. 43 (C. 2A :15SA - 14 ), and to provide all other necessary

8 expenses of representation.
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13
EXPLANATION-Matter enclosed in bold-faced brackets [thus] in the above bill

is not enacted and is intended to be omitted in the law.
Matter printed in italics thus is new matter,

I\latter enclosed in asterisks or stars has been adopted as follows:
*-Assembly committee amendments adopted May 5, 1986.



14 would warrant the assignment of counsel pursuant to the court

15 rules.

16 Representation for indigent defendants (a) may be provided in

17 any federal court in any matter arising out of or relating to an

18 action pending or recently pending in a court of criminal jurisdic­

19 tion of this State and (b) may be provided in any federal court in

20 this State where indigent defendants are charged with the com­

21 mission of a federal criminal offense and where the representation

22 is under a plan adopted pursuant to the Criminal Justice Act of

23 1964 (18 U. S. C. 3006A).

1 3. Section 14 of P. L. 1967, c. 43 (C. 2A:158A-14) is amended to

2 read as follows:

3 14. Eligibility for the services of the Office of the Public Defender

4 shall be determined on the basis of the need of the defendant. Need

5 shall be measured according to [the]:

6 a. The financial ability of the defendant to engage and com-

7 pensate competent private counsel [and];

8 b. The current employment, salary and income of the defendant

9 including prospects for continued employment if admitted to bail;

10 c. The liquid assets of the defendant, including all real and per-

11 sonal property and bank accounts;

12 d. The ability of the defendant to make bail and the source of bail

13 posted;

14 e. Wher e appropriate th e willingness and ability of the defen­

15 danis immediate fa1nily, fri ends or em ploye r to assist the defen­

16 dant in meeting defense costs ;

17 f. Where appropriate an ass essm ent of the probable and reason­

18 able costs of providing a private defens e, based upon the status

19 of the defendant, the nature and extent of the charges and the

19A likely issues;

20 g. Where appropriate, the ability of the defendant to demonstrate

21 convincingly that he has consulted at least three private attorneys,

22 none of whom would accept the case for a f ee within his ability to

23 pay; and

24 h. The ability of the defendant to provide all other necessary

25 expenses of representation. [Such ability shall be recognized to be

26 a variable depending on the nature, extent and liquidity of assets

27 and on the disposable net income of the defendant on the one hand,

28 and on the nature of the charge, the effort and skill required to

29 gather pertinent information, render advice, conduct trial or render

30 other legal services, and probable expenses to be incurred, on the

31 other hand.]

32 In the event that a determination of eligibility cannot be made

------_. _.. - --- ._- - ---·'-1---
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33 before the time when the first services are to be rendered, or if an

34 initial determination is found to be erroneous, the office shall under­

35 take the same provisionally, and if it shall subsequently be de­

36 termined that the defendant is ineligible it shall so inform the

37 defendant, and the defendant shall thereupon be obliged to engage

38 his own counsel and to reimburse the office for the cost of the

39 services rendered to that time.

1 4. (New section) Notwithstanding the provisions of section 15

2 of P. L. 1967, c. 43 (C. 2A :15A-15) which authorizes the Office of

3 the Public Defender to make investigations of the financial status

4 of each defendant, in each county the Assignment Judge shall

5 designate a judge or court support office who shall make the deter­

6 mination on each request by a defendant for an appointed attorney.

7 *[The determination shall be final except in cases where there has

8 been a determination to deny the services of the Public Defender.]*

9 A determination to *qrant or" deny the services of the Public

10 Defender shall be subject to final review by the Assignment Judge

11 or his *[designee']* *designated judge*. The court, or a dcsig­

12 nated court support office shall make all investigation of the

13 financial status of each defendant requesting an appointed at­

14 torney, which investigation shall include the factors enumerated

15 in section 14 of P. L. 1967, c. 43 (C. 2A:158A-14). The court, in

16 its discretion, may ask for tIle assistance of the Public Defender

17 in conducting the investigation.

18 The judge or court support office is authorized to obtain inf'or­

19 mation from any public record office of the State or of any sub­

20 division or agency thereof on request and without payment of the

21 fees ordinarily required by law.

1 5. (New section) Within 80 days of the effective date of this

2 section, the Administrative Office of the Courts shall establish a

3 system in one *[collnty]* "or more counties" and "the Assiqnmen:

4 Jud..qe, ihrouoh. a designated judge or court S~tppDrt office shalt"

5 be responsible for making eligibility determinations for the ser­

6 vices of the Office of the Public Defender in that county. "The

7 purpose of the pilot project is to enable the Judiciary to develop

8 a program for Statewide im-plementation and to gauge the fiscal

9 impact of assuminq responsibility for makin..q eligibility deter-

10 minations.*

1 6. (New section) After section 4 has been in effect for three

2 years, the Administrative Office of the Courts shall, within 60

3 days, report to the Legislature on the use of court personnel to

4 determine eligibility for the services of the Office of the Public

5 Defender.



1 "'7. There is appropriated from th e General Fund to th e Admin­

2 istrativ e Office of th e Courts a sum su fficient to eff ectuate the

3 purposes of this act,"

1 *[ 7.] * *8.* This act shall take effect on the 270th day after

2 enactment except for section 5 which shall take effect immediately.

3 Section 4 of this act shall expir e five years after it becomes

4 effective.

COURTS

Revises the eligibility r equirements and appointment procedures

for representation of indigent clients by public defenders.

- -- ,-- - - - - - - - - - - - - - - - - - - - - -



ASSEMBLY, No. 1547
Introduced Pending Technical Review by Legislative Counsel

PRE-FILl<~D FOR INTRODlTCTJOX IN THE HJ86 SESSION

By Assemblyman KERN

[SENATE REPRINT]

ASSEMBLY, No. 249
[OFFICIAL COpy REPRINT]

STATE OF NEW JERSEY
PRE-FILED FOR INTRODUCTIO~IN THE 1984 SESSION

By Assemhlymen KEHN, FELICE, SCHUBEH, FHANKS

and 1I[AHKI~nT

AN AC'r concerning the representation of indigent defendants in

criminal cases and ameudiug "and supplemeniinp" P. L. HJ6i.

c. 4:~.

1
I

I
I
!

2. As used herein "indigent defendant" means a person who is

formally charged with the commission of an indictable offense, aud

;) who does not have the present finaneial ability to secure competent

6 legal representation, as determined by the factors in section 14 of

7 P. L.1967, c. 43 (C. 2A :158A-14), and to provide all other neeessury

BE IT k:NACTElJ by the Senate and General Assembly of the State

2 of New Jersey:

1 1. Section 2 of P. L. 1967, c. 43 (C. 2A:158A-2) is amended to

2 read us follows:

3

4

8 expenses nf representation.

1 2. Section Ii of P. L. 1!J6i, c. 43 (C. 2A :158A-5 ) is amended to

2 read as follows:

3 ii. It shnll lie! the duty of the Public Defender to provide for the

4 leg-al representation of any indigent defendant who is formally

5 charged with the commission of an indictable offense.

6 All necessary services and facilities of representation (iucluding

i investigation uud other preparation) shall he provided ill every

8 CRSP. The [actors of need and real value to a defense ma,l} be ll"ei,fJhed

!) lI!ltlill ,~1 Ih(' /i//ll//cial constraints oi 'he J>IlMic Defel1da's uOkc ill

10 detennin tll,lJ what are the 1Ieces.~ary services and facilities of reprc­

11 seniation.

12 Representation as herein provided for shall include an)' direct

13 appeal from eonviction and such post-conviction proceedings as

EKPu.!UTION-Matter metoled ID bold.faeed brackets [thnll ID the lIbo.,e bill
i. Dot .,naeled and I. Inlended 10 be omilled In the Jaw.

Malter prillied ID JlaliCII tAla it Dew matter.
MaUer enellllled In llIIerbb or lIan baa been adopted .. 10UoWll'

--AeeembI1 committee amendment. adopted March 15, 1984.
----senate committee amendmenll adopted DeeemlJer 13. 1984.
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14 would warrant the assignment of counsel pursuant to the court

15 rules.

16 Representation for indigent defendants (a) may be provided in

17 any federal court in any matter arising out of or relating to an

18 action pending 01' recently pending in a court of criminal [urisdie­

19 tion of th is Stilte and (b) may he provided in any federal court in

20 this State where indigent defendants are charged with the com­

21 mission of' n federal criminal offense and where the representation

22 is under a plan adopted pursuant to the Criminal Justice Act of

23 1964 (18 U. S. C, :3006A).

1 3. Section 14 of P. L. 10G7, c. 43 (C. 2A :158A.-14) is amended to

2 read as follows:

3 14. Eligibility for the services of the Office of the Public Defender

4 shall he determined on the hasis of the need of the defendant. Need

G shall he measured according to [the]:

6 a. The fmanciul ability of the defendant to engage and com-

7 pensate competent private counsel [and];

8 b. The current employment, salary and income of the defendant

9 includin!J prospects for continued employment if admitted to bail;

10 c. The liquid assets of the defendant, including all real and per-

U sonallJt'ollerty aJICl baul: accounts;

12 •d. The ability of the defendant to make bail and the source of bail

13 posted;

14 e. ·[Tlter eW l/l'l'e appropriate the: u:illingness and ability of

15 the defendants immediate [alllily, [ricnds or e1ll1Jloyer to assist the

16 defendant ill lIleetiu!J dcjeuse costs ;

17 f. e[Aur eWhere appropriate aile asse.~Sll1ellt of the probab!«

18 and rea sonahle cosl» of IJrovidiug a pricaic defense, based Ill/all the

19 status of the dcjcndant, the nature and exteut of the charges alld

IDA the likely issues;

20 g. lJ'lu,re appropriate, the ability of the deiendant. to demonstrate

21 conuincinali) that he has consulted at least ihrc« priuaie aitorneijs,

22 nOlle 0/ uihom would accept the case for a fee within his ability to

23 pay; and

24 h. The abil ity of the dciendant to provide all other necessary

25 exp enses of representation. [Such ab ility shall be recognized to be

26 a variable depending on the nature, extent and liquidity of assets

27 and 011 the disposable Iwt income of the defendant 011 the one hand,

28 and on the nature of the charge the effort and skill required to

29 gather pertinent information, render advice, conduct trial or render

30 other legal services, and probable expenses to be incurred. on the

31 other hand.]

32 In the event that a determination of eligibility cannot be made



l[). ['rlll~ Ollice of the Puhlie Del'ender shall make such investign­

tion of tlH~ flnnncial status of each defendant at such time or times

·-[4. Section 15 of 1[>. L. 1067.c. 43 (C. 2.A. :158A-15) is amended

to read as f'ollows :

3

33 before the time when the first services are to be rendered, 01" if all

34 initial determination is found to be erroneous, the office shall under­

35 take the same provisionally, and if it shall subsequently ·~[d~ter­

36 luine]·- ··be determined':" that the defendant is inelicible it shall

37 so inform the def'endant, and the defendant shall thereupon be

38 obliged to en~~age his O\Yl1 counsel and to reimburse the office for

39 the cost of tl ie services rendered to that time,

1

2

3

4

;j U~ tlH~ cireumstances shall warrant and in connection therewith

(j shall have the authority to require a defendant to execute and

7 deliver such written requests or authorizations as may hp requisite

8 under applicable law to provide the office with access to records uf

9 public or private sources, otherwise confidential, as Ina)" he of aid

10 to it, in evaluating eligihility.] In each county the Assiqn meni .Judge

11 shall -[aPIJoint (;}U~ or '11101'e jutl!Jes]'~ "dcsiqnaic a judge Of court

12 support oDil'e-1Vho sliall make the ~[.fi}lal]· determination on ear-It.

13 request by a defendant. [or an appointed attorney. "The deicrmina­

14 iion shall be final P.XL·Cpt in cases 'LVlzeTC there has been a determina­

15 ti011 to deny the seruices of the Public Defender. .1t determination

16 to deny the services of the Public Defender shall be subject to final

17 review by the Assiqnmcut J'lulllC or his desiqnee," The court, or a

18 designated court supporl office shalt snake an investigation of the

19 financial status of each defendant requesting all appointed attorney,

20 uihich. inucstiijation shall include the [actors enumerated in section

21 14 of ]J. I.J. 19fj7, c. 4.1 (C.. 2~/l :158.:1-14). The court, in its discretion,

22 may ask [or the assistance ol the Public Defender in conduciinq the

2:l inucetiqation.

24 'I'he [olIice] ·j'll"l.'lc 0,.· court -supfJort office- is authorizad to

25 obtain information Iroru uuy puhlie record office of the State or of

26 any subdivision or a~~el~ey thereof on request and without payment

27 of the Iees ordinarily required h:\9 law'.]··

1 ··4. (/\1(·w section} ~.,otn'ithstuHrl£J19 the provision» of section 15

2 o,f P. [.J. 1!)67, c. 4/] a: 2..J:15.1-15) ?vhich authorizes the Office oi
:~ the Public Dclr ndv» tv nutlcc inrestiaations of the financial status

4 of each delt ndnnl . in carl: (·Ollilf.y the Assiqmncnt Judge shall

5 desutuat: tZ)lld!/c or court sUi/1JOft t).~lice uiho sholl makc the deter­

u/ninatioll on each request hg a dcf-'nd!lJlt for au appoiuted attorney.

i The drleriil;nafion ...hall 1)(; lilll! t.':f(,:pf ill cases where iliere lias

8 been a determination to deny flu! scrcices of the Public Defender.

9 .i1 determination to deHy the services of the Public Defender shall
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10 be subjec t to final review by the A ssum meni J udge or his des ign ee.

11 The court, or a designated court support office shall m ake an investi­

12 ga ti on of the financial status of each defendant requesting an ap­

13 pointed at torney, which investigation shall in clude th e ' f actors

14 enumera ted in secti on 1 4 of P. L . 1967, c. 43 (C . 2A :158A- 14) . The

15 court, in it s discret ion, may ask for the assist ance of th e Public

16 Defender in conducting th e investigation.

17 The judge or court support office is au thorized t o obtain in fo r­

18 moti on fro m any public record office of th e State or of any sub­

19 division 01' ag ency th ereof on requ est and without payment of th e

20 fees ord inarly required by law. * .~

1 *5. (N ew section) W ithin 30 days of th e effe ctive date of this

2 section, the A dministratiue Office of the Courts shall establish a

3 system in one cowdy and be responsible fo r m aking eligibili ty

4 determ inations for the services of th e Office of the Public Defender

5 in th at county. *

1 **6. (Ne w section) After secti on 4 has been in eff ect for th ree

2 ye ars, the A dministra tive Office of the Courts shall, within 60 days,

3 report to the L egislature on th e 'Ltse of court personnel to det er­

4 mine eligibilit y fo r th e services of th e Office of th e Public De­

5 [ender/"'

1 *[ 5.]* **[*6.*] ** **7.** This act shall take effect *[ September

2 1, 1984]* *on th e 270th day after enactment exce pt f01' sect ion 5

3 which shall take effect immediatelq", **Secti on 4 of this act shall

4 expire fiv e y ears after it becom es eff ective .**

STATEMENT

Presently, the Office of the Public Defender itself is responsible

for determining which criminal def endants are eligible to receive its

services. This bill .would shift responsibility , for det ermining

eligibility for a public defender to the Judiciary by requiring that in

each county the Assignment Judge designate a judge or a court

suppor t office to be re sponsible for making th e determination of

whether to appoint counsel. In cases where there is a determination

to deny the services of the Public Defender, the determination is

to be subject to the final review of the Assignment Judge or his

designee. Th e court is also to desig nate a court suppor t office which

is to condu ct an investigation of a defendant's financial status . At

the court's discretion, the Public Defender may be asked for

assistance in conductin g the inv estigation.



ASSEMBLY JUDICIARY COMM:ITTEE

STATEMENT TO

ASSE1\'1 BLY, No. 1547
with Assembly committee amendments

STATE OF NEW JERSEY
DATED: MARCH 17, 1986

The Assembly Judiciary Committee r eports favorably and with com­

mittee amendments Assembly Bill No. 1547.

Presently, th e Office of the Public Defender itself is r esponsible for

determining which criminal defendants are eligibl e to receive it s ser­

vices. As amend ed by the committee, thi s bill would shift respon sibility

for determinin g elig ibility for a Public Defend er to the Judiciary by

requiring that in each county th e Assignment Judge designate a judge

or a court suppor t office to be responsible for making th e determination

of whether to appoint counsel. In cases where th er e is a determination

to grant or deny th e services of the Public Defender, the determination

is to be subject to the final review of the Assignment Judge or his

designated judge. The court is al so to desi gnate a court suppor t office

which is to conduct an investigation of a defendant's financial status.

As the court's discretion, the Public Defender may be asked for as sis­

tance in conducting th e investigation.

Th e committee amend ed the bill to permit the Administrative Office

of th e Courts to test this eligibility determination syst em in more than

one county, and to clarify that the office does not have responsibility

for making determinations or request s for public defende r eligibility.

The committee al so amended the bill to make it clear that th e purpose

of the pilot project established under the bill is to develop a program

for Statewide implementation and to guage the fiscal impact of th e

Judiciary's assumption of re sponsibility for making eligibility deter­

minations.

Finally, other committee amendments enable the Judiciary to seek

an appropriation, if one is necessary, following th e evaluation of th e

pilot projects.

This bill was pre-filed for introduction in th e 1986 sess ion pending

technical review. As reported and amend ed, th e bill includes the changes

r equired by technical r eview which has been performed.



SENATE JUDICIARY COMMITTEE

STATEMENT TO

i\SSEl\'IBL Y, No. 1547
[OFFICIAL COpy R EPRINT]

STATE OF NEW JERSEY

DATED: MAHCH 26, 1987

The Senate Judiciary Committee repor ts favorably As sembly Bill

No. 1547 OCR.

Presently, th e Office of th e Public Defender it self is r esponsible for

determining which criminal defendants are eligible to r eceive its

se rvices. This bill would shif t r esponsibility for determining eligibility

for a pu blic defe nder to the judiciary by requiring th at in each county

th e Assignment Judge designate a judge or a court suppor t office

to be responsi ble for maki ng the determination of whether to appoint

counsel. If there is a determina tion to deny the serv ices of the Public

Defender, the determination is to be subject to the final review of the

Assignment Judge or his designee. The court is also to designate a

court support office which is to conduct an inv estigation of a def end­

ant's financial status. At th e court 's discretion, th e P ublic Defender

may be asked for assist ance in conducting the investigation.

The bill expands the criteria to be considere d in determining eligi­

bility. Presently, eligibi lity for th e services of the Public Defender is

determined on the basis of the defendant's " need ". The appointment

of counsel to an indigent defendant is made in consideration of "the

finan cial abi lity of the defendant to engage and compensate competent

private counsel and to provid e all other necessary expenses of r epresen­

tation. " The bill retains thi s basic concept but also details oth er factors

which are to be investigated in ascertaining th e financial status of

the defendant. Among the fa ctors to be considere d are the defendant's

employment, liquid assets and income from all sources. In certain

cases the ability of the defendant to demonstrate convincingly that the

defendant has consulted at lea st three private attorneys, non e of whom

would accept the case for a fe e within the defendant 's ability to pay,

will also be consid ered in determining whether counsel is to be assigned.

The bill has language indicating that it is within the authority of

the Public Defender to weigh the factors of need and real value to a

defense against the financial const raints of the Public Defender ' 8

Office in determining what are the necessary services and facilities of

representation.
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Additionally, the bill also provides that the shift of responsibility

for determining eligibility for P ublic Defender services to the courts

be done on an experimental five year basis. After the courts have

handled eligibility determinations for three years, the Administ rative

Office of the Courts is r equired to issue a report to the Legislature

on these procedures.
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