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o. 234,SE

I 1. Whenever a person is sent enced to the punishment of death for crime and .

I Be IT EN ACTED by the S enate and General A ssembly of the State of Neui Jersey:

June fourteenth, one thousand eight 11 undrcd and ninety-eight.

diction and regulating proc eedings in criminal cases" ( Revision of 1898), approved

3 conviction and sentence and appoint ing a week within which such sentence must be

2. a' warrant has been directed to the P rincipal Keeper of the Sta te Pr ison stating the

By Mr. ALLEN.

INTRODUCED FEBRUARY 20, 1922.

Referred to Committee on Revision and Amendment of the Laws.

(Chap. 237, P . L. 1898, p. 866 .)

4 executed, commanding the said Principal Ke eper of the State Prison, or his deputy,

5 to execute the sentence upon some day within the week so appointed, or whenever

-,
6 any such person is now awaiting, or shall hereafter be aw aiting, such execution of" .

7 his sentence for a time fixed, or, by rea son of repr ieve or otherw ise, to be fixed, has

9 be responsible for his crime un til the contrary be pro vide, so as not to have been 'or

8 been or shall be found to be insane, so as to be without sufficient degree 'of reason to

A SUPPLEMEN'r to an act 'entitled "An ac~_ relating to cour ts having criminal juris-

10 be conscious of having commi tt ed the crime of which he has been, or may be, con-

I I victed, nor aware that he is ame nable to punishment and is unappreciative of his

12 situation as one condemned to death, and has been or shall be found and deter-

J 3 mined so to be by an inqu isition held by the trial court by which he has been, or

14 hereafter may be, convic ted and sentenced to death, whereby the sentence of execu-

IS tion by death has been, or shall be, stayed and arres ted, the trial justice or judge,

PROPERTY OF
NEW JERS EY STATE LIBRARY,

! ·f . : : I

185 W. State Street
iTrenton. N. J.



16 or such j usti ce or j udge hav ing j ur isdict ion shall in such case, on his own mo tion

17 or upon ap plication of th e P rincipal Kee per 0 f th e St a te P r ison, the Atto rncy-Gen-

IS eral or th e prosecutor of the pleas of the coun ty in which the conviction was had,

19 direct , by order , in wri ting , th e tran sfer by the Principal or H ead Keeper of the

2 0 State P rison Or place of execution, of such person condemned to death, whose exc-

2 I cution has been ' s ta~ed or arrested , to the N~\V Jersey St at e H ospital at Trenton, to

2 2 be confi ned in the house of detention fo r convict or criminal insan e, or such other

' ~3

/ 2_1-

.:- .J

place provided by law for th e deten tion of cr iminal insane persons, until such time
-< -

as cuch condemn ed person shall be conscious of having committed such crime and
- -- -- --

shall be aware th at J Ie or she is amenable to puni shment and is app reciative of his- --- - - -

J
.,~

26 situation as one awaiting th e execu tion o f the death penalty for such cr ime. .

I 2 . T he tr ial justice or j udge, or the justice or judge havin g jurisdiction, upon

2 his own moti on, or upon in formation fro m the A ttorney-General, or the medical

3 director of the New J ersey S tate H ospi tal at T renton, or th e P ri ncipal Ke eper of

4 the State P r ison, or the prosecutor of the plea s of the county in which the convic-

5 tion was had, tha t such conde mned person, wh ose execution has been thus stayed

6 and ar rested, has be en restored to sufficient reason, shall inquire .into his or her

7 mental cond it ion, and if it shall be found that such person is able to unders tand

S that he or she has committ ed th e cri me fo r which he or she wa s convicted, and is

9 aware that he or she is am ena ble to punishment therefor, and is appreciat ive of his

10 or her situation as one condemned to death, shall order, in wri ting , th at such con-

I I elemned person , by name, shall be returned to the St ate P rison, or th e pla ce then

1 2 provided by law for the putting to death of per sons so condemned, which perso n

13 shall th ereupon be for thwith, as therein directed, del ivered by th e medical director

14 of th e Ne w J ersey State Hospital at T renton, or h is duly designated depu ty, or

IS by such perso n hav ing such condemned person in his cus tody, to the P rincipal

16 Keeper of th e Sta te P r ison, or his duly designated deputy or deputies, eithe r at

17 the said place where such condemned person is confined, or to the State P rison, or

IS other place then prov ided by la w for the execution of persons condemned to death,

19 and shall in such ord er design ate the time 'and place, subj ect to continuance in open

20 court, as such justice or judge may direct, when and where he will sign and deliver



31 othe rw ise provided by law, which warr an t, in the hands of the persons autho rized

2 1 a warrant fo r the . execution of such perso n, as otherw ise provided by law, when

:39 shown to his sat isfa ction to the contrary, ma ke out, sign and deliver a warrant for

...J

1
3. W hen any person shall have escaped indictment or have been acqui tted ofI

1 4. This act shall ta ke effect imm ediately, but if th e prov isions of section three

3 severable and exting uished and the rem ainder of th is act sha ll stand ; the int ent

I I thi s sect ion shall be construed to prevent the use of the writ of habeas corpus.

10 dictment or ha s been acqutted of such criminal charge as aforesaid. No thing in

4 being to enact the provisions of section s one and two hereof notwithstanding the

5 provisions con ta ined in section three.

2 hereof are fo und to he invalid in any r espect, such section shall be considere d as

7 vid ed by law, and maintained as to expense as is otherwise provided fo r the main-

6 sent to the New J ersey State Hospital at Trenton , to be confined as otherwise pro-

.5 tinues, an d if it does, ' shall order him in sa fe custody, and direc t such person to be

4 fac t, shall carefully inquire and ascerta in whether his insanity in any degre e con-

32 by law for the purpo se, shall be sufficient justi ficat ion in all respects for the execu-

3 of insanity or otherwise, the court being cer tified by the j ury or otherw ise of the

30 the execution of the death penalty first imposed upon such condemned person, as

33 tion of the sentence imposed in the fir st instance.

8 tenance of the criminal insan e, until such time as he may be restore d to reason;

9 the tr ial justice or judge having j ur isdiction to t ry such perso n who has escaped in-

2 the cr iminal charge upon trial upon the ground of insanity, upon the plea pleaded ,'

28 said j ustice or j udge having jur isdictio n as a fo resaid, shall, unless go od cause be

27 cation at the time designated in such or der, an d a fte r publication as a foresaid, the

26 than the calend ar week following the mak ing of such order. Following such publi-

25 of such 'county, once in each calendar week for two weeks, commen cing not sooner

24 genera l circulation 111 the county in which such conviction was had, at the expense

2:3 execution has been otherwise stayed an d arrested ; and such justice or judge shall

23 fur ther di rect in such orde r that a copy~ereOf shall be published i~ a newspaper of

80 but such person shall not be relea sed from confinement excep t upon the order of
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STATEMENT.

T his bill is' a supplement to the Criminal P rocedure Act and provides, first, that

persons condemned to death for a capital offense, shall be trans ferred fr om the place of

execution 'to a proper place of detention for the criminal insane, if the t rial court shall

have, by pr oper common law inquiry, dete~'mined that he is insane so as not to be amen-

able to punishment for the crime for which he was convicted and sentenced and is

awaiting execution, and provides that upon his being restoredto sufficient reason, such
\

trial justice or judge shall again inquire as to his mental

sufficient ly for the purpose, shall direct his~turn to the

condition, and if restored

place of execution for the

purp ose of putting him to death. The order of the judge requires the person to be

ret urned forthwith t o the place of execution- and indicates therein the time when the

j udge will make out, sign and deliver a warrant authorizing his execution, and setting

the time therefor . T he ord er is required to be publ ished tw ice, once in each week for

tw o weeks, following the mak ing of the order of 'rctransfer of the person to the place

.- of execution. This pro cedure is outlined in sections two and three of the hill, and is

necessary by reason of the fact that the provisions now provided by law for the transfer

of criminal insane to the State H ospital are not ~ufficient in law to apply to persons

condemned to death . T his proceeding may only .be had where the stay of execution

could otherwise be had by a common law inquisition by the trial judge. There is a

man now in the State P rison sentenced to death in 1908, who it has not been possible to

transfer to a place of deten tion for the criminal insane.

The third section of the bill reincorporates in the law section 33 of the act of

1893, page 218, permitting a j ustice or judge to commit a person escaping indictment

or having been acquitted of a crimi nal charge because of insanity , to the State Hos-

pital pending his .release upon being restored to reason , and th e provisions of such sec-
; -,

tion do not apply to capit al cases.

T he pr ovisions of sections one and tw o of the bill, and the other provision of sec-

tion three have been recommended by some of the members of the Court of Errors and

Appeals.

)
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of this title who shall first g ive informat lon under
oa t h to the prose cut ing authorities lor to a m agis ­
trato, t ending to . the conv ict ion lof any other
person charged WIth an offense under said se c­
tion 2:176- 60, and who shall give !evidence when
called, shall be exem pt from prosecu t ion or pun­
ishment, or , if mo re than 1 person shall be im- .
plica te d in any murder, or in the inflicting of
any inj ury or dam age by the use of dynamit e
or any other explosive, with int ent to kill or
injure, the first of the persons so implica te d
who shall give information under oa th concern ­
ing other participants and who shall give testi­
mony thereof wheneve r called, shall be exempt
f rom prose cu tion or punishment.

r-;A:19G-l . Repeal and substitute in lieu he2
the following : If any person i confinement
under commit ment , indictment or under any
process, shall appear to be insane , the a ssign­
ment judge, or judge of the county court of the
county in which such person is confined, may,
upon pres enta t ion t o him of the applica ti on and
cer t ificates as provided in Title 30, chapter 4,
institute an inquiry and take proofs a s t o t he
mental condi ion of such pe rson. The proofs
he rein r efer red to may include test imony of
qualified psychiatrists t o be taken in open court
by the judge, either in the presence of a jury ­
specially impanelled t o t ry the issue of insanity
alone, or withou t a jury, as t he jud ge in h is
discretion may deter mine. It shall be com petent
for the · judge if sitting without a jury, or the
jury, if one is impanelled, t o determ ine not only
the sanity of t he accused at t he t ime of the
hea r ing, but as well the sanity of t he accused
at the time t he offense charged a ga inst him is
all eged to have been committed:

If it shall be det ermined af er he ar ing a s a fore ­
said, that t he accused wa s sane a t the time the
offense cha rged a gainst him is a lleged t o have

. been committed , but is insane a t t he t ime of the
hea r ing, the judge shall order such per son r e­
m oved from im prisonment and t o be confined
in _a n institution as pr ovided by Titl e 30, chap­
ter 4, section 82, and his custody and release
fr om such inst itut ion t o be governs by the
provisions of Titl e 30, chapte r 4, sect ior 82,
a forement ione d.

If it shall be determined a fter hea r ing a s a fore­
said, that the ac cused was insane a t the ti me
the offense charged a gains t him is all eged t o
have been commit t ed, t he char ge agains t him
shall be dismissed on this gr ound and t he r ec­
ords of the proceedings so noted. In this event ,
the judge or jury, as the case m ay be, shall
al so find separ a tely whether his insanity in any
degree continues, and, if it does , shall order
him in to safe custo dy and direct him t o be sent
to the New J ersey Sta t e Hospita l at Trent on, to
be confined a s otherw ise provided by law, and
mainta ined as to expense as is otherwise p ro­
vided for the maintenance -of the cr iminal insane,

2:178- 10. Any person who shall be guilty of a n
offense under the p rovis ions of section 2:176- 60

2 ~ :176-52. 1 . False r epresentat ions in permit
up Ilca t ions or in purcha ses . Any person who
5 I give or cause to be given any false infor ­
maid on, or shall sign a ficti tious name or address,
in applying for a permit t o purchase or possess
a lachine gun or a utoma t ic ri fle, or in pur chas-

or otherwise a cquiring delivery of the same,
sh I be gu ilty of a high misdemeanor.
: 0 0 0 Repor t er . T h is s ect ion is n ew a nd is des igned

o pr ovide crimin a l s a n c ti on s f or vi ola t ion s.

2 : 14.-1} .1.. Immunity for giving evidence.
A11 pefSon violating sect ions R. S. 2 :114-14,
2:1 4-15, 2:114- 16 or 2:114- 17, who shall a s a
wi ess fo r t he prosecution, g ive relevant and
ma eria l evi dence in the prosecution of another
ch -gcd with a violation or conspiracy to viola te
an of the said sec tions shall not be liable to
ind ctment or conviction under said se cti ons , or
for c nspiracy therefor .

. :178- 7.4. Acquittal; disposi t ion of mo neys
se ed ; clan rant's application for return; : pp lica ­
Ii for forfeitur e. 4. If the t r ial or other ul t i­
m tie dispositi on of such char ge or charges,
in ict ment or indictments, result in an a cquittal
n other final t erminat ion of such pr oceedings in

!. '0 1' of the pe rson or persons so arrested, as
esa id, in connectio n with which ar res t t he

d money, currency or cash was se ized or cap­
Ll .n , a s a foresaid ; ' t hen, the person or pe rsons
1 ih ing to own the sai d money, currency, or
c sh, may within 2 years from the date of such
tl u i t tal or other fina l term inat ion , in "addi t ion
t any other remedy now provided by law, make
a p ica t ion, on giving 10 days ' prior noti ce thereof
t said county treasurer, t o a judge of the county
c urt of said county, for an order decla r ing
5 ch money, cur r ency, or cash to be t he prop­
e ty of such pe r son or persons, and or der ing

e same to be r eturn ed by the said .county
t easurer , At any time after t he expira t ion of
s id per iod of 2 years from t he da te of acquittal

- 0-':. er final determination , t he county t re asur er
ay rna ce application to a judge of t he county
ur t for an or der to show caus e why such
oney, currency or cash so sei zed or capt ured

nall not be forfeited t o the sole use and gain
i the county ; such order t o show cause shall
en be served upon the person from whom said

zoney, cu rr ency or cash wa s so se ized or cap­
ured, in accordance with the rules of pract ice
nd pr ocedure. Upon the ret urn of the sa id r ule,
carin g shall be conducted in summary m anner ;
rovldcd, however , tha t pr oof, to the sa t isfaction

cou r t , shall firs t be established tha t no
utt 0 1' iroceeding then pending and undcter ­
line , has been filed in a ny court of competent

jurisdi cti on, seek ing r ecover y.
Source. L. 1941, c. 70, p . 157, §4, a s a m . L . 1945, c. 296,

p . 848, n .:
Xnt o "r Rep or t er . R e t a in t h e p r ov is o a" li t p res en t .

[705 ]



Title 3A. ADMINIST ATION OF ESTATES-DECEDENTS AND OTHERS

/' t~l such t ime as he may be r es to red to re ason,
~ and no person so confined shall be released from

such confinemen t excep t upon the order of t he
ctlurt by which he was committed. This se ction
shall not be cons t rued to preven t the use of the
writ of habeas corpus.

A findi ng of sanity a t the time of t he commu,
s ion of the offense charged a gains t such person
in this proceeding shall no t preclude the accused
f rom interpos ing t he defense of insanity a t any
subsequent trial of the offense charged.

Titlc 3A. . D;\Ul\"'lSTR AT ON OF ESTATES-DE EDENTS AND TIlERS.

Chap t e 2.

3A:2-3. F ormal requisi tes of a will . Except
as provide d in se cti on 3A:2- 7, a will to be valid
shall be in wri ting and signed by the tes tator,
which signature shall be made by the testator ,
or the ma king t ereof acknowledged by him, and
such writing dec la red to be his la st will , in t he
presence of 2 witnesse s present a t the same t ime,
wh o sh all sub scribe their names thereto, as wit­
nesses, i the presence of the tes tator.
S ource. R . S. 3: 2-3 , a s am. L . 1939, e . 139.
X ot o of R epor t e r . T h e la st w or ds of t h is s t a t u t e as it

stands pr es en t ly, p rovid in g that " a will to b e v a lid"-
" s h a ll b e proba t ed in t he oflice of the s u r rog a t e or
in the orphans ' co u rt of the county in w h ich t he
testator resid ed at t h e time of h is d ea th, or in the
prerogativ e cou r t of t he s t a t e of N ew J er s ey ."­
w ere a men ded in to t h is stat u te in 1939. T h e pur­
p os e of the a m en d m ent w a s t o preven t a will f r om
h avin g a ny effi ca cy , in ca s e it w a s probated only in
a fo reign j u r is d ic t ion , say , N ew Yo r k : f or th en t h e
pa rties in in t e r es t might a void N ew J e rs ey rans f e r
In h ert t a n ce t axes a nd a t any even t surrcg at ' s a n d

' s uperior co urt clerk' s fees (t h os e fees are s ubst n ti al
w h en th e fid u cia.r y accou n t s f or a la r g e es t a t e ) nd
the em pl oy m en t of New J ersey couns el , e t c. H v­
eve r , t he a m en d m en t was uncon s t i t utional in so f r
as the w ill a ffe cted t itl e to r ea l es ta t e . (S ee R . S .
3:2- 13, Itk ew i e a m ended in 1939. ) Probate could n ot
b e made a c on d iti on necessa ry to t h e pass a ge of
t itl e t o r ea l prope r ty ev ised ; th e re is a r ig h t t o
t r ia l by j u ry as to t he va li d ity of a dev is e , and
the jUry Is the ' on ly b ody which can b e per mi tted
to eterm in e its va ll dt ty. I n ciden ta ll y t h e a mend­
merit depr iv es a w ill of pers on a lty of a n y v a li di t y
prio r t o probate, thus unfo r t una tely (a n d con tra r y
t o the pr ior la w ) dep riving t h e executor of a ny
sta n d in g u ntil th e w ill is pro ba ted .
B ecause of t h e uncon s t it u t ion ality of the 1939 amend­
m en t , t he subs t ance of the cla u s e h as b een added
to t h e las t s entence of R . S . 3A: 2-23 and a pp ea rs
h erein a s p r opos ed a dd itional leg is la ti on .

Repeal R. S. 3:2-6, 3:2-10, 3:2- 26 and 3:2-27, a ll
ha ving' t o do with nuncupative wills . Comment:
Xuncupative wills are practically obsolete, the last
r epor ted case being In re Mal e's Will , 49 N. J .
E q. 266 (P rer og. 1892), wherein it was said :

"Nuncupat ive wills , as a rule, a r e not favored
by courts , for :t he very obvious reason that
they are at bes t uncertain productions, depend ­
ing upon the a ttent ion, intellige nce, me mory
and honesty of those wh o surround he dy ing
t es tator. No t only may the remembrance of
la guage be de cctlve, bu t it s intended mean­
ing may be misapprehended, and, indeed, loose
exp ress ions of des ire may, either stupidly or

ishoncst ly , be fabrica t ed into a testamentary
act, where such an act was not intended."

3A:2- 7. \VilIs rna e y members of armed
orces in ~ i ne of w r. - A will made by any per-

..on while en gaged in active milit a ry serv ice as a
member of the armed forces of the Un ited States
in time of wa r shall be valid if it be in writing.
Suurc e, R . S. 3 : 2- 7.
,'- ot e of noporte r . The p resen t s t a t ute R . S. 3 :2-7 th rows

the la w ba.ck t o w h ere it s too d prior to t he s tatute
of frauds (1676) . In r e Straulin a 's Esta t e, 4 N . J.
Mi sc. 539 (Or . Ct. 1926) . Under the law as it s tood
then, an oral will a ppa r en tl y w as s us ta inable pro­
vi ded there w a s 1 or perhaps 7 w itnes s cs . . At an"
even t a will w a s valid if it w a s in wri ti ng-even
t h o u gh i t w a s u n s igned a n d una t tes t ed . .
R . S . 3 :2-7 is a ppli cab le t o sold ie r s "while in, a ctive
m ili ta r y ser v icc" at t h e tim e the w ill is made. Under
I n r c B ec le, 142 N . J . E q . 15 (Pr crog . C t . 1( 18) this
m ea n s " t h a t t h c re mus t b a w a r a rid t he s oldier
in q ucsti on m us t, in fact, c enga g ed in carryin g It
on " . How ever , under I I1 r e Sh eridan , 21 N . J . Misc.
·173 (Or. C t . 1( 13) t o w or ds " a c t u a l m il itary servo
icc" hav e been h eld n ot t o ex t end t o one in a t rain ,
In g ca m p fa r from the str es s o f en em y operations.
T h e s tat u t e od ifles the rulin g of In r u Bcclc.
As s tat ed ) n I n r e B eck , a s old ie r ' s in formal w ill is
inv a lid und er R . S . 3 :2-7 unless the will dea ls only
w i t h person a lt y or "un les s it can be show n that
t h e g ;'t s of p ersonalt y w ere indepen den t of t he g iftB
of r c I y " . T h e p r opos ed a mendment above s ta ted
ex tend s the law s o as t o cover r ea l estate. U nlilte
the s it u a ti on prior to 1676, m os t of our w ealth t oday

- is in p e rson a l estate. If the will is probated in th e
cou n ty court 01" supe r ior court, t h en (p a rticula rly
In v iew of 3A :2- 11) the w ill shoul d be a llowed t o pas s
t itle t o r ea l es ta t e. .
U n lllee R . S . 3 :2- 7, the p r op os ed s tat ute a bove does
no t cove r " a m a r in e r or seaman w hile at sea" . This
Is, BO f a r as presen t p r a c ti ces are concerned, an
obs ole t e p r ovis ion .
F urth erm or e , t h e a bove s ta t u te do es n ot in clude
th e w or ds " and n ot h in g cont ained in this chapte r
s hul affect s uch dispos ition s " . Thes e w ords were
adde t o t h e s tat u te by the r ev isers In 1937. This
it! a ost unfortunate p r ov is ion . Under it R . . S.
3 :2- 15 and 3:2-16, the p rov is ions as to a fter -born
child ren, etc. , R. S . 3 :2- 17, the cons t r u c ti on of the
w ord s "dlcd withou t is sue" , a n d R. S. 3:2-18, tho
p rov is ion a ainst laps ed g ifts , e t c . a re a ll ina ppll­
ca b le .

3A:2-13. E ffe, t of will madc with prop er for­
mali ty. A will m e in accorda nce with the pro­
visions of section '2-3 or section 3:2-7 of this
ti tle by a person co pet ent to make a will shall
be sufficient to devise, pass and bequeath all
esta tes an d proper ty, r ea l and per sonal, including
es tates pur au ter vie , and all r ights of any kind,
an d to appoint a'guardian or guardians to a
child of the testat or during infancy ; and a widow
may bequeath the crop of her ground, a s well
of her dower as 0 her other real es tate.
S ou rce, R. S. 3 :2-13, as a m . L. 1939, c. 139.
Xo t o o f R ep orter. The a b ov e statu t e w a s amen ded in

1939 s o as to add " a n d p r obated a s provided In se c­
tion 3 :2- 3 of this Ti tl e" . T h es e wor ds were elimi­
nat ed a bo ve fo r the reason s in d ica t ed in the Note
of Reporte r t o 3A :2- 3. T h e obj ect s ou gh t t o be
accom p li shed by these words Is t o be carried out
in 3A :2-23.
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' . ends of j us ti ce s o r e quire, bind wi t h suff i c ient

sure t y , all pe r s on s wh o c an g i ve t e s t i mony again s t
one a c cuse d of a cr i mi na l of fe ns e pun i s habLe by
death or by tmpr isonment in s t a t e p r i s on , whe ther
t he offe nder be arrested , impr i s on~ d , bailed or
n ot .

2A:187-1
Pag e 304

2A:187- 3
Page 305

Chapter 19 0
Page 306

2A:19 0- 1
Page 30 6

Source . R. S . 2 :187 - 19 .

, Change number o f sec t i on t o 1I 2A: 187- 1 . 1 1l .

Li ne 5 , omi t 11 0 1' mis demeanor, l1 and i n s er t af t ar ll c r i me ll

II puni shable by de a ,h or by imp r i s onment i n t h e st a tG
"Or i s on 11
~ , .
Line 13 , omi t c omma af t er II day" .

Af t er II Oh ap t er 190 . II Ln Index omi t present t i tle
IITr i al ; New Tr i al . ll an d subs t i t u t e IIIns ani t y . "
Af' t e r: "S e c t Lon 2A:1 90-l , II omit " B'l ank , Se e pr opos e d
addi t i onal Le g x s La t i.on ;" a nd s ubst itut e "F indin g of
i n san i t Y j di sP0 s it i on . \I .

Omi t 112A:190- l . Blank . · Se e propose d additional l e gi s­
La t i on ; ! ' and sub s t i t ute t he f ol l ow:i n g :

· 2A : ~9 0 - 1 . F inding of_I~8anitY j Di spos i t ion .

If any per s on in conf i n 0ment un d0r e ommi t ­
men t , i ndi c t ment or under any proce s s , sha l l
appear t o be i nsane, t he a s s i gnmen t j udg e , or
j udge of t he county cour t of t h e county in wh .lch
such per s on is conf i ne d , maY, up on pr e sentat i on
t o h i m of the ap pl ication a nd c er t i f ic ates a s
pr ovided in Titlo 30, ch apter 4, i nst itu t e an
i nqu iry and t ake proof s as t o t h e ment a~ c on di ­
ti on of such pe r s on . The pr oof s he r e i n r e fe r r e d
t o may i nc lude te s t i mony of qual i f i e d psychiatri sts
t o b e take n i n open c our t by t he j Udge , e i t h e r in
the pr es e nce of a jury spec i a l l y impane l l e d t o t r y
t he is s ue of ins anity a l one , or wi t hou t a j ur y , a s
t he j u dge i n hi s di s c r e t i on may de t ermine . It sha l l
be c ompe t en t f or t he ju dge i f s i t ti ng wi thou t a j ur y ,
or the jur y, i f one is i mpane l l e d, t o de t e rmi ne not
only the s anity of the a c cus ed a t t he t i me of t he
h e ar i ng , bu t as well the s ani ty of the ac cus ed at
the t ime t he offe nse char ge d a Ga ins t h i m is al l eged
t o h a ve b een c omi t t e d .

I f i t shall be de t or mi nod aft er hear i n g a s .
afor e s ai d , t hat t h e a c cu s e d wa s s an e a t th0 t i me the
of f en s e c har ged aga i nst h i m i s al l eged t o h ave been
c omi t t e d , bu t i s ins an e a t tho t i me of the he ar i ng,
t he j Udge s hall or dor s uch pe r s on r emove d f r om im­
p:...... i s onment and t o be c onfine d in an Lns t Lt u t Lon va s
pr-o v Lde d by Ti t l e 3 0 , ch apter 4, s e c t ion 82 , and
his c us t ody and r ele a se fr om such i n s ti t ution t o b e
gover ne d by t he prov is i ons of Ti tle 3 0 , ch a pt er 4,
s e cti on 82 , af oremen t i one d .
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"
I f it shal l be dete rmin ed aft er hearin g s

afor e said, tha t t he ac cu s ed was insane at t h e
t i me t he offense c ha r ged aga i n s t h i m is a l l eged
t o have been c ommi t te d, t he c h ar ge aga i n s t him
shall be dismisse d on t h i s gr ound and t h e reco r ds
of t he pr oc ee di ngs s o no t ed . In thi s e ven t, t he
j udge or j ury , a s the c a se may be, shall al so f i nd
se p ar a t e l y whether h i s ins an i t y i n any de gr ee c on ­
t inues , and, if i t d oes , shall ord er h i m i n to s afe
custody and dir ec t him to be s ent t o the New J ersey
Sta t e Hospital a t Trenton , t o be confin e d a s oth er ­
wi se prov i ded by l aw, and ma i n t a ine d as t o e xpo ns e
a s is o t her wi s e pr ovi de d f or t he mainten ance of the
cr i mi na l ins ane, unt i l such t i me as h e may b e r e­
s tor e d to re a son, an d no p erson s o c onfined s hal l
be r elea s e d f rom such conf inemen t exc ep t upon t h e
or de r o f the c our t by whi ch he was commi t t ed .
This s ec tion shall not be co n s t rued t o prevent the
us e of t he wri t of habeas co r pus.

A finding of s anity at t he t i me of t he comi s ­
s ion of t he offense ch ar ged a ga ins t such person i n
this pr oc ee di n g sh all not preclude t h e accuse d from
i nt e r pos i n g t he def en se of i n sanity at any subse-
que nt t r i al of t h e offe nse charged . .

Sour ce ',
I

New - t o r eplace R. S . 2 : 190- 17 .

2A: 190-2
Page 306

Sub s t i t ute the f ol lowing in l i eu of pres ent 2A:190-2:

2A:190- 2. F i n di n gs r eq u i r e d ; acgui t t al on gr oun ds
of ins anity ; c onf1n~ment .

If , upon the tr i al o f a ny i n d ic t ment, t h e
def ense of i n s an i ty i s pleade d and i t s h a l l b
given i n e vi dence t hat the per s on ch ar ge d ther e i n
was insane a t the t ime of the c ommis s i on of t h e
of fens e char ge d in s ue h Ln d i c t men t and s uch per ­
s on shal l be a c qu it ted , t he jur y sha l l be r e qu ir ed
to find s pe c ial l y b j t he i r ve rd ict wheth er or no t
s uch pe rson wa s ins ane a t t he t i me of t he co~n i s­

sian of such of ~ens e and t o d ec l a r e whether or not
suc h per son was acquitted by t h em by r ea son of the
i nsan i t y of such person at the t i me o f the c ommi s­
si on of such offe ns e ~nd t o find s pec i al l y by
t h e ir verd i c t al s o whe t her or no t suc h i n s an i ty
c on t i nue s and i f t h e jury s ha l l f i n d by t he i r
ver d i c t tha t such ins anity does co ntinue , the
c our t sh a l l or de r such per s on i nto s af e cus t o dy
an d commi t him t o the New Jers e y St a t e Hosp ital
at Tr en t on unt i l s uch time a s he may be re ~tored

to re as on .
I

Sourc e . L . 194 3 , c. 4 1 , p , 81 , Sec. 1. (R.S. ·
2:190-17. 1 ).
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SENATE, No. 234 
(Chap. 237, P. I. 1S0S. />. 866.) 

STATE OF NEW JERSEY 

INTRODUCED FEBRUARY 20, 1922. 

By Mr. ALLEN. 

Referred to Committee on Revision and Amendment of the Laws. 

A SUPPLEMENT to an act entitled "An act relating to courts having criminal juris-

diction and regulating proceedings in criminal cases" (Revision of 1898), approved 

June fourteenth, one thousand eight hundred and ninety-eight. 

1 BE IT ENACTED by the Senate and General Assembly of the State of Netv Jersey: 

1 1. Whenever a person is sentenced to the punishment of death for crime and 

2 a warrant has been directed to the Principal Keeper of the State Prison stating the 

3 conviction a'nd sentence and appointing a week within which such sentence must be 

4 executed, commanding the said Principal Keejwr of the State Prison, or his deputy, 

5 to execute the sentence upon some day within the week so appointed, or whenever 

6 any sucli person is now awaiting or shall hereafter be awaiting, such execution of 

7 his sentence for a time fixed, or, by reason of reprieve or otherwise, to lie fixed, has 

8 been or shall lie found to be insane, so as to I* without sufficient degree of reason to 

9 1* responsible for his crime until the contrary be provide, so as not to have been or 

10 lie conscious of having committed the crime of which he has tieen. or may he. con-

11 victed, nor aware that be is amenable to punishment and is unappreewtive of hi. 

12 situation as one condemned to death, and has hen or shall I* found and deter-

mined so to lie by an inquisition held by .he trial court by which be has been, or 

>4 hereafter may lie, convicted and sentenced M death, whereby the sentence of evecu-

>5 tion by death has been, or shall I*, stayed and arrested, the trial justice or judge. 



16 or such justice or judge having jurisdiction shall in such case, on his own motion 

17 or upon application of the Principal Keeper of the State Prison, the Attorney-Gen-

18 eral or the prosecutor of the pleas of the county in which the conviction was had. 

19 direct, by order, in writing, the transfer by the Principal or Head Keeper of the 

20 State Prison or place of execution, of such person condemned to death, whose exe-

21 cution has been stayed or arrested, to the New Jersey State Hospital at Trenton, to 

22 l>e confined in the house of detention for convict or criminal insane, or such other 

23 place provided by law for the detention of criminal insane persons, until such time 

24 as cttch condemned person shall be conscious of having committed such crime and 

25 shall be aware that lie or she is amenable to punishment and is appreciative of his 

26 situation as one awaiting the execution of the death penalty for such crime. 

1 2. The trial justice or judge, or the justice or judge .having jurisdiction, upon 

2 his own motion, or upon information from the Attorney-General, or the medical 

3 director of the New Jersey State Hospital at Trenton, or the Principal Keeper of 

4 the State Prison, or the prosecutor of the pleas of the county in which the convic-

5 tion was had. that such condemned person, whose execution has been thus stayed 

6 and arrested, has been restored to sufficient reason, shall inquire .into his or her 

7 mental condition, and if it shall be found that such person is able to understand 

8 that he or she has committed the crime for which he or she was convicted, and is 

9 aware that he or she is amenable to punishment therefor, and is appreciative of his 

10 or her situation as one condemned to death, shall order, in writing, that such con-

11 demned person, by name, shall be returned to the State Prison, or the place then 

12 provided by law for the putting to death of persons so condemned, which person 

13 shall thereujMMi be forthwith, as therein directed, delivered by the medical director 

14 of the New Jersey State Hospital at Trenton, or his duly designated deputy, or 

15 by such person having such condemned person in his custody, to the Principal 

16 Keeper of the State Prison, or his duly designated deputy or deputies, cither at 

17 the said place where such condemned person is confined, or to the State Prison, or 

18 other place then provided by law for the execution of {>ersons condemned to death, 

19 and shall in such order designate the time and place, subject to continuance in open 

20 court, as such justic? or judge may direct, when and where he will sign and deliver 



21 a warrant for the. execution of such person, as otherwise provided by law, when 

22 execution has been otherwise stayed and arrested; and such justice or judge shall 

23 further direct in such order that a copy thereof shall be published in a newspaper of 

24 general circulation in the county in which such conviction was had, at the exj>ensc 

25 of such county, once in each calendar week for two weeks, commencing- not sooner 

26 than the calendar week following the making of such order. Following such publi-

27 cation at the time designated in such order, and after publication as aforesaid, the 

28 said justice or judge having jurisdiction as aforesaid, shall, unless good cause l»e 

29 shown to his satisfaction to the contrary, make out, sign and deliver a warrant for 

30 the execution of the death penalty first imposed upon such condemned person, as 

31 otherwise provided by law, which warrant, in the hands of the persons authorized 

32 by law for the purpose, shall be sufficient justification in all respects for the execu-

33 tion of the sentence imposed in the fir^t instance. 

1 3. When any person shall have escajK'd indictment or have been acquitted of 

2 the criminal charge upon trial upon the ground of insanity, upon the plea pleaded 

3 of insanity or otherwise, the court being certified by the jury or otherwise of the 

4 fact, shall carefully inquire and ascertain whether his insanity in any degree con-

5 tinues, and if it does, shall order him in safe custody, and direct such person to be 

6 sent to the New Jersey State Hospital at Trenton, to 1* confined as otherwise pro-

7 vided by law, and maintained as to expense as is otherwise provided for the matn-

8 tenance of the criminal insane, until such time as he may I* restored to reason; 

S'A 1>ut such person shall not 1*' released from confinement except ii|H.n the order of 

9 the trial justice or judge having jurisdiction to try such |K-rson who has escaped in-

to dictment or has l-een ae,pitted of such criminal charge as aforesaid. Nothing in 

it this section shall IK.' construed to prevent the use of the writ of habeas corpus. 

1 4. This act shall take effect immediately, hut if the provisions of section three 

2 hereof are found to he invalid in any rcs^-t, such section shall be considered as 

3 severable and extinguished and the remainder of this act shall stand; the intent 

4 being to enact the provisions of sections one and two hereof notwithstanding the 

5 provisions contained in section three. 
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STATEMENT. 

This bill is a supplement to the Criminal Procedure Act and provides, first, that 

persons condemned to death for a capital offense, shall be transferred from the place of 

execution to a proper place of detention for the criminal insane, if the trial court shall 

have, by proper common law inquiry, determined that he is insane so as not to be amen-

able to punishment for the crime for which he was convicted and sentenced and is 

awaiting execution, and provides that upon his being restored to sufficient reason, such 

trial justice or judge shall again inquire as to his mental condition, and if restored 

sufficiently for the purpose, shall direct his return to the place of execution for the 

purpose of putting him to death. The order of the judge requires the person to be 

returned forthwith to the place of execution and indicates therein the time when the 

judge will make out, sign and deliver a warrant authorizing his execution, and setting 

the time therefor. The order is required to be published twice, once in each week for 

two weeks, following the making of the order of retransfer of the person to the place 

of execution. This procedure is outlined in sections two and three of the bill, and is 

necessary by reason of the fact that the provisions now provided by law for the transfer 

of criminal insane to the State Hospital are not sufficient in law to apply to persons 

condemned to death. This proceeding may only be had where the stay of execution 

could otherwise be had by a common law inquisition by the trial judge. There is a 

man now in the State Prison sentenced to death in 1908, who it has not been possible to 

transfer to a place of detention for the criminal insane. 

The third section of the bill reincorporates in the law section 33 of the act of 

1893, |*age 218, permitting a justice or judge to commit a person escaping indictment 

or having been acquitted of a criminal charge because of insanity, to the State Hos-

pital {tending his release upon being restored to reason, and the provisions of such sec-

tion do not apply to capital cases. 

T lie provisions of sections one and two of the bill, and the other provision of sec-

tion three have been recommended by some of the members of the Court of Errors and 

Appeals. 


