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SENATE, No. 234

‘ (Chap. 237, P. L. 1898, p. 866.)

' STATE OF NEW JERSEY

| | * INTRODUCED FEBRUARY 20, 1g22.
‘ -

It o ' By Mr. ALLEN.
Referred to Committee on Revision and Amendment of the Laws.

A SUPPLEMENT to an act entitled “An act relating to courts having criminal juris-
| .

diction and regulating proceedings in criminal cases’ (Revision of 1898), approved

: . June fourteenth, one thousand eight hundred and ninety-eight.
\

| BE 11 ENACTED by the Senate and General Assembly of the State of New Jersey:
. I. Whenever a person is sentenced to the punishment of death for crime and .
2.a warrant has been directed to the Principal [Keeper of the State Prison stafting the .
3 conviction and sentence and appointing a week within which such sentence must be
4 executed, commanding the said Principal Keeper of the State Prison, or his deputy, »
5 to execute the sentence upon some day within the week so appointed, or whenever

‘ 6 any such person is now awaiting, or shall hereafter be awaiting, such execution of

L 7 his sentence for a time fixed, or, by reason of reprieve or otherwise, to be fixed, has
| 8 been or shall be found to be insane, so as to be without sufficient degree of reason to
9 be responsible for his crime until the contrary be provide, so as not to have been or
| "
| 10 be conscious of having committed the crime of which he has been, or may be, con-
11 victed, nor aware that he is amenable to punishment and is unappreciative of his
12 situation as one condemned to death, and has been or shall be found and deter-
‘ 13 mined so to be by an inquisition helél by the trial court by which he has been, or
| 14 hereafter may be, convicted and sentenced to death, whereby the sentence of execu-

15 tion by death has been, or shall be, stayed and arrested, the trial justice or judge,
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16 or such justice or judge having jurisdiction shall in such case, on his own motion
17 or upon application of the Principal Keeper of the State Prison, the Attorney-Gen-
18 cral or the prosecutor of the pleas of the county in which the conviction was had,
19 direct, by ordér, in writing, the transicr by the Principal or Head Keeper of the
20 State Prison or place of execution, of siich person condemned to death, whose exe-
21 cution has been stayed or arrested, to the N ew Jersey S»tate.I-Iosp-ital at Trenton, to

22 be confined in the house of detention for convict or criminal insane, or such other

/ 23 place provided by law for the detention of criminal insane persons, until such time

24 as cuch condemned person shall be conscious of having committed such crime and

/ 25 shall be aware that he or she is amenable to punishment and is appreciative of his

26 situation as one awaiting the execution of the death penalty for such crime..
I 2. The trial justice or judge, or the justice or judge having jurisdiction, ui)on
2 his own motion, or upon information from the Attorney-General, or the medical
3 director of the New Jersey State IHospital at I'renton, or the Principal Keeper of
4 the State Prison, or the prosecutor of the pleas of the county in which the convic-
5 tion was had, that such condemned person, whose execufion has been thus stayed
6 and arrested, has been restored to sufficient reason, shall inquire .into his or her
7 mental condition, and if it shall be found that such person is able to understand
8 that he or she has committed the crime for which he or she was convicted, and is
9 aware that he or she is amenable to punishment therefor, and is appreciative of his
10 or her situation as one condemned to death, shall order, in writing, that such con-
11 demned person, by name, shall be returned to the State Prison, or the place then
12 provided by law for the putting to death of persons so condemned, which person
13 shall thereupon be forthwith, as therein directed, delivered by the mediéal director
14 of the New Jersey State Hospital at I'renton, or his duly designated deputy, or
15 by such person having such condemned person in his custody, to the Principal
16 Keeper of the State Prison, or his duly designated deputy or deputies, either at
17 the said place where such condemned person is confined, or to the State Prison, or
18 other place then provided by law for the execution of persons condemned to death,
19 and shall in such order designate the time ‘and place, subject to continuance in open

20 court, as such justice or judge may direct, when and where he will sign and deliver
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a warrant for the.execution of such person, as otherwise provided by law, when
execution has been otherwise stayed and arrested; and such justice or judge shall
further direct in such order that a copy thereof shall be published in a newspaper of
general circulation in the county in which such conviction was had, at the expense
of such county, once in each calendar week for two weeks, commencing not sooner
than the calendar week following the making of such order. Following such -publi-
cation at the time designated in such order, and after prub-lic‘ation as aforesaid, the
said justice or judge having jurisdiction as aforesaid, shall, unless good c;cmse be
shown to his satisfaction to the contrary, make out, sign and deliver a warrant for
the execution of the death penalty first imposed upon such condemned person, as
otherwise provided by law, which warrant, in the hands of the persons authorized
by law for the purpose, shall be sufficient justification in all regpects for the execu-
tion of the sentence imposed in the first instance.

3. When any person shall have escaped indictment or have been acquitted of
the criminal éllarge upon trial upon the ground of insanity, upon the plea pleaded
of insanity or otherwise, the court being certified by the jury or otherwise of the
fact, shall éarefully inquire and ascertain whether his insanity in any degree con-
tinués, and if it does, shall order him in safe custody, and direct such person to be
sent to the New Jersey State Hospital at Trenton, to be confined as otherwise pro-
vided by law, and maintained as to expense as is otherwise provided for the main-
tenance of the criminal insane, until suchb time as he may be restored to reason;
but such person ‘shall not be released from confinement except upon the order of
the trial justice or judge having jurisdiction to try such person who has escaped in-
dic'tment or has been acqutted of sucﬁ criminal charge as aforesaid. Nothing in
this section shall be construed to prevent the use of the writ of habeas corpus.

4. This act shall take effect immediately, but if the pro.visions of section three
hereof are found to be invalid in any respect, such section shall be considered as
severable and extinguished and the remainder of this act shall stand; the intent
being to enact the provisions of sections one and two hereof notwithst‘anding the

provisions contained in section three.




STATEMENT.

This bill is a supplement to the Criminal Procedure Act and provides, first, that
persons condemned to death for a capital offense, shall be transferred from the place of
execution'to a proper place of detention for the criminal insane, if the trial court Shé;.ll
have, by proper common law inquiry, determined that he is insane so as not to be amen-
able to punishment for the crime for which he was convicted and sentenced and is
awaiting execution, and provides that upon his being restored to sufficient reason, such
trial justice or judge shall again inquire as “to his mental condition, and if restored
sufficiently for the purpose, shall direct his return to the place of execution for the
purpose of putting him to death. The order of the judge requires the person to be
returned forthwith to the place of execution and indicates therein the time when the
judge will make out, sign and deliver a warrant authorizing his execution, and setting
the time therefor. The order is required to be published twice, once in each week for

two weeks, following the making of the order of retransfer of the person to the place

-of execution. This procedure is outlined in sections two and three of the bill, and is

necessary by reason of the fact that the provisions now provided by law for the transfer
of criminal insane to the State Hospital are not sufficient in law to apply to persons
condemned to death. This proceeding may only be had where the stay of execution
could otherwise be had by a common law inquisition by the trial judge. There is a
man now in the State Prison sentenced to death in 1908, who it has ﬁot been possible to
transfer to a place of detention for the criminal insane.

The third section of the bill reincorporates in the law se;tio-n 433 of the act of
1893, page 218, permitting a justice or judge to commit a person escaping indictment
or having been acquitted of a criminal charge because of insanity, to the State Hos-
pital pending his release upon being restored to reason, and the provisions of such sec-
tion do not apply to capital caées.

The provisions of sections one and two of the bill, and the other provision of sec-

tion three have been recommended by some of the members of the Court of Errors and

Appeals.
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2A:114-17.1. Immunity for giving evidence.
An per/son violating sections R. S. 2:114-14,
2:114-15, 2:114-16 or 2:114-17, who shall as a
withess for the prosecution, give relevant- and
material evidence in the prosecution of another
charged with a violation or conspiracy to violate
any of the said sections shall not be liable to
indjctment or conviction under said sections, or
for| conspiracy therefor.

2A:176-52.1. Jalse representations in permit
applications or in purchases. Any person who
shall give or cause to be given any false infor-
mattion, or shall sign a fictitious name or address,
in epplying for a permit to purchase or possess
a machine gun or automatic rifle, or in purchas-
ing or otherwise acquiring delivery of the same,
shall be guilty of a high misdemeanor.

Note of Reporter. This section is new and is designed
to provide criminal sanctions for violations.

2A:178-7.4. Acquittal; disposition of moneys
seized; claimant’s application for return; applica-
tion for forfeiture. 4. If the trial or other ulti-
mite disposition of such charge or charges,
infictment or indictments, result in an acquittal
31| other final termination of such proceedings in
{aor of the person or persons so arrested, as
alpresaid, in connection with which arrest the
s1id money, currency or cash was seized or cap-
hped, as aforesaid, then, the person or persons
tihiming to own the said money, currency, or
rdsh, may within 2 years from the date of such
adquittal or other final termination, in addition
any other remedy now provided by law, make
application, on giving 10 days’ prior notice thereof
tg said county treasurer, to a judge of the county
court of said county, for an order declaring
spch money, currency, or cash to be the prop-
ty of such person or persons, and ordering
e same to be returned by the said .county
easurer. At any time after the expiration of
said period of 2 years from the date of acquittal
» other final determination, the county treasurer
ay make application to a judge of the county
ourt for an order to show cause why such
oney, currency or cash so seized or captured
all not be forfeited to the sole use and gain

. 0f the county; such order to show cause shall

fhen be served upon the person from whom said
noney, currency or cash was so seized or cap-
ured, in accordance with ‘the rules of practice
and procedure. Upon the return of the said rule,
hearing shall be conducted in summary manner;

| provided, however, that proof, to the satisfaction

of the court, shall first be established that no
or proceeding then pending and undeter-

SUuit

| mined, has been filed in any court of competent

jurisdiction, seeking recovery.
Source. L. 1941, c. 70, p. 157, §4, as am. L. 1945, c. 296,
p. 848, §1.

Note of Reporter. Retain the proviso as at present.

2:178-10. Any person who shall be guilty of an

loffense under the provisions of section 2:176-60

PROPOSED ADDITIONAL LEGISLATION

(151

of this title who shall first give information under
oath to the prosecuting authoritiesTor to a magis-
trate, tending to the conviction [of any other
person charged with an offense der said sec-
tion 2:176-60, and who shall give |evidence when
called, shall be exempt from prosecution or pun-

ishment, or; if more than 1 person shall be im- .

plicated in any murder, or in the inflicting of
any injury or damage by the use of dynamite
or any other explosive, with intent to kill or
injure, the first of the persons so implicated
who shall give information under oath concern-
ing other participants and who shall give testi-
mony thereof whenever called, shall be exempt
from prosecution or punishment.

the following: If any person in confinement
under commitment, indictment or under any
process, shall appear to be insane, the assign-
ment judge, or judge of the county court of the
county in which such person is confined, may,
upon presentation to him of the application and
certificates as provided in Title 30, chapter 4,
institute an inquiry and take proofs as to the
mental condition of such person. The proofs
herein referred to may include testimony of
qualified psychiatrists to be taken in open court
by the judge, either in the presence of a jury
specially impanelled to try the issue of insanity
alone, or without a jury, as the judge in his
discretion may determine. It shall be competent
for the-judge if sitting without a jury, or the
jury, if one is impanelled, to determine not only
the sanity of the accused at the time of the
hearing, but as well the sanity of the accused
at the time the offense charged against him is
alleged to have been committed.

If it shall be determined after hearing as afore-
said, that the accused was sane at the time the
offense charged against him is alleged to have

- been committed, but is insane at the time of the

hearing, the judge shall order such person re-
moved from imprisonment and to be confined
in an institution as provided by Title 30, chap-
ter 4, section 82, and his custody and release
from such institution to be governed by the
provisions of Title 30, chapter 4, section 82,
aforementioned.

If it shall be determined after hearing as afore-
said, that the accused was insane at the {ime
the offense charged against him is alleged to
have been committed, the charge against him
shall be dismissed on this ground and the rec-
ords of the proceedings so noted. In this event,
the judge or jury, as the case may be, shall
also find separately whether his insanity in any
degree continues, and, if it dees, shall order
him into safe custody and direct him to be sent
to the New Jersey State Hospital at Trenton, to

be confined as otherwise provided by law, and

maintained as to expense as is otherwise pro-
vided for the maintenance of the criminal insane,

[ 7051
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. Title 3A. ADMINISTRATION OF ESTATES—DECEDENTS AND OTHERS

P %#jl such time as he may be restored to reason,

and no person so confined shall be released from
such confinement except upon the order of the
cdburt by which he was committed. This section
shall not be construed to prevent the use of the
writ of habeas corpus.

A finding of sanity at the time of the commis. |
sion of the offense charged against such persoy
in this proceeding shall not preclude the accusoc"
from interposing the defense of insanity at an“

subsequent trial of the offense charged.

'

Title 3A. ADMINISTRATION OF ESTATES—DECEDENTS AND OTHERS.

Chapter 2.

3A:2-3. Formal requisites of a will. Except
as provided in section 3A:2-7, a will to be valid
shall be in writing and signed by the testator,
which signature shall be made by the testator,
or the making thereof acknowledged by him, and
such writing declared to be his last will, in the
presence of 2 witnesses present at the same time,
who shall subscribe their names thereto, as wit-

nesses, in the presence of the testator.

Source. R. S. 3:2-3, as am. L. 1939, c. 139.

Note of Reporter. The last words of this statute as it
stands presently, providing that “a will to be valid""—

“shall be probated in the office of the surrogate or
in the orphans' court of the county in which the
testator resided at the time of his death, or in the
prerogative court of the state of New Jersey.''—
were amended into this statute in 1939. The pur-
pose of the amendment was to prevent a will from
ha\'ing any eflicacy, in case it was probated only in
a Aore.gn jurisdiction, say, New York; for then the
1mrtxes in interest might avoid New Jersey \transfer
inheritance taxes and at any event surrogatdls an
‘superior court clerk’'s fees (those fees are subst!
when the fiduciary accounts for a large estate)
the employment of New Jersey counsel, etc. H
ever, the amendment was unconstitutional in so f
as the will affected title to real estate. (See R. S.
3:2-13, likewise amended in 1939.) Probate could not
be made a condition necessary to the passage of
title to real property devised; there is a right to
trial by jury as to the validity of a devise, and
the jury is the only body which can be permitted
to determine its validity. Incidentally the amend-
ment deprives a will of personalty of any wvalidity
prior to probate, thus unfortunately (and contrary
to the prior law) depriving the executor of any
standing until the will is probated.
Because of the unconstitutionality of the 1939 amend-
ment, the substance of the clause has been added
to the last sentence of R. S. 3A:2-23 and appears
herein as proposed additional legislation.

Repeal R. S. 3:2-6, 3:2-10, 3:2-26 and 3:2-27, all
having to do with nuncupative wills. - Comment:
Nuncupative wills are practically obsolete, the last
reported case being In re Male’s Will, 49 N. J.
Eq. 266 (Prerog. 1892), wherein it was said:

“Nuncupative wills, as a rule, are not favored
by courts, for the very obvious reason that
they are at best uncertain productions, depend-
ing upon the attention, “intelligence, memory
and honesty of those who surround the dying
testator. Not only may the remembrance of
language be defective, but its intended mean-
ing may be misapprehended, and, indeed, loose
expressions of desire may, either stupidly or
dishonestly, be fabricated into a testamentary
act, where such an act was not intended.”

3A:2-7. Wills made by members of armed
forces in time of war.” A will made by any per-

'

|

son while engaged in active military service as z '

member of the armed forces of the United States
in time of war shall be valid if it be in writing.
Source. R. S. 3:2-7.

Note of Reporter. The present statute R. S. 3:2-T7 throws '

the law back to where it stood prior to the statute
of frauds (1676). In re Straulina’s Estate, 4 N. J,

Misc., 509 (Or. Ct. 1926). Under the law as it stood

then, an oral will apparently was sustainable pro. '

vided there was 1 or perhaps 7 witnesses., At any -

event a will was valid if it was in writing—even
though it was unsigned and unattested.

R. S. 3:2-7 is applicable to soldiers ‘‘while in active
military service’” at the time the will is made. Under
In re Beck, 142 N. J. Eq. 15 (Prerog. Ct. 1948) this

means ‘‘that there must be-a war and the soldier .

in question must, in facty be engaged in carrying it
on”. However, under.in re Sheridan, 21 N, J. Misec.
473 (Or. Ct. 1943) tHe words “actual military serv-
ice'" have been held not to extend to one in a train-
ing camp far from the stress of enemy operations,
The statute godifies the ruling of In re Beck.
As stated i In re Beck, a soldier’'s informal will is
invalid wider R. S. 3:2-7 unless the will deals only
with pefsonalty or ‘unless it can be shown that
the gifts of personalty were independent of the gifts
of realty”. The proposed amendment above stated
extends the law so as to cover real estate. Unlike
the situation prior to 1676, most of our wealth today
~ is in personal estate. If the will is probated in the
county court or superior court, then (particularly
in view of 3A:2-11) the will should be allowed to pass
title to real estate.
. Unlike R. S. 3:2-7, the proposed statute above does
\ not cover ‘“‘a mariner or seaman while at sea'’. This
is, so far as present practices are concerned, an
obsolete provision.
Furthermore, the above statute does not include
the\ words “and nothing contained in this chapter
shall\ affect such dispositions'’. These words were
added\ to the statute by the revisers in 1937. This
is a most unfortunate provision. Under it R.. S.
3:2-15 3\1133:2—16, the provisions as to after-born
“q

\

children,\etec., R. S. 3:2-17, the construction of the
words d without issue’”, and R. S. 3:2-18, the
provision ainst lapsed gifts, etc. are all inappli-
cable. i

3A:2-13. Effegt of will made with proper for-
mality. A will made in accordance with the pro-
visions of section 3;2-3 or section 3:2-7 of this
title by a person comipetent to make a will shall
be sufficient to devise, pass and bequeath all
estates and property, real and personal, including
estates pur auter vie, and all rights of any kind,
and to appoint a -guardian or guardians to a
child of the testator during infancy; and a widow
may bequeath the crop of her ground, as well
of her dower as of her other real estate.
Source. R. S. 3:2-13, as am. L. 1939, c. 139.

Note of Reporter. The above statute was amended in
1939 so as to add “and probated as provided in sec-
tion 3:2-3 of this Title’’. These words were elimi-
nated above for the reasons indicated in the Note
of Reporter to 3A:2-3. The object sought to be
accomplished by these words is to be carried out
in 3A:2-23.

[ 7061
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2A.187 1
Page 304

2A:187-3
Page 305

Chapter 190
Page 306

2A:190~1
Page 306
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ends of justice so rﬂqu1ro, bind with sufficient
surety, all persons who can give testimony against
one accused of a criminal offense punishable by
death or by imprisomment in state prison, whether
the offender be arrested, imprisoned, bailed or ”
not. ,

Source. R.S. 2:187-19,.

" Change number of section to "2A:187-1.1".

Llne 5, omit "or misdemeanor," and insert after "erime"
"punishable by death or by imprisonment in the state
prison,V.

Line 13, omit comma after "day"

After "Chapter 190." in Index omit present title
"Trial; New Trial." and substitute "Insanity."

After "Section 2A:190-1," omit "Blank. See proposed
additional legislation." and substitute "Finding of
insanity; disposition.,"

Omit "2A:190-1. Blank. See proposed additional legis-
lation." and substitute the following:

2A:190-1. Finding of Insanity; Disposition.

If any person in confinement under eommit-
ment, indictment or under any process, shall
appecar to be insane, the assignment judge, or
judge of the county court of the county in which
such person is confined, may, upon presentation
to him of the application and certificates as
provided in Title 30, chapter lj, institute an
inquiry and take proofs as to the mental condi-
tion of such person. The proofs herein referred
to may include testimony of qualll cd psychiatrists
to be taken in open court by the judge, either in
the presence of a jury spscilally impanclled to try
the issue of insanity alone, or without a jury, as
the judge in his discretion may determine. It shall
be competent for the judge if sitting without a jury,
or the jury, if one is impanelled, to determine not
only the sanity of the accused at the time of the
hearing, but as well the sanity of the accused at
the time the offense charged against him is alleged
to have been comitted,

If it shall be determined after hearing as
aforesaid, that the accused was sane at the time the
offense charged against him is alleged to have been
comitted, but is insane at the time of the hearing,
the judge shall order such person removed from im-
prisonment and to be confined in an institution‘'as
provided by Title 30, chapter l, section 82, and
his custody and release from such institution to be
governed by the provisions of Title 30, chapter L,
section 82, aforementioned.




If it shall be determined after hearing as
aforesaid, that the accused was insane at the
time the offense charged against him is alleged
to have been committed, the charge against him
shall be dismissed on this ground and the records
of the proceedings so noted. In this event, the
judge or jury, as the case may be, shall also find
separately whether his insanity in any degree con-
tinues,and, if it does, sha order him into safe
custody and direct him to b& sent to the New Jersey
State Hospital at Trenton, to be confined as other-
wise provided by law, and maintained as to expense
as is otherwise provided for the maintenance of the
criminal insane, until such time as he may be re-
stored to reason, and no person so confined shall
be released from such confinement except upon the
order of the court by which he was committed,
This section shall not be construed to prevent the
use of the writ of habeas corpus.

A finding of sanity at the time of the comis-
sion of the offense charged against such person in
this procesding shall not preclude the accused from
interposing the defense of insanity at any subse-
quent trial of the offense charged,

Source, New - to replace R.S. 2:190-17.

2A:190-2 Substitute the following in lieu of present 2A:190-2:
Page 300

2A:190-2., Findings required; acquittal on grounds
of insanity; confinement, -

If, upon the trial of any indictment, the
defense of insanity is.pleaded and 1t shall be
given in evlidence that the person charged therein
was insane at the time of the commission of the
offense charged insiuch indictment and such per-
son shall be acquitted, the jury shall be required
to find specially by theilr verdict whether or not
such person was insane at the time of the commis-
sion of such offense and to declare whether or not
such person was acquitted by them by reason of the
insanity of such person at the time of the commis-
sion of such offense and to find specially by
thelr verdict also whether or not such insanity
continues and if the jury shall find by their
verdict that such insanity does continue, the
court shall order such person into safe custody
and commit him to the New Jersey State Hospital
at Trenton until such time as he may be restored
to reason. :

SOUI’CG. Lo 19).{-3, Coe h-l, po 81, SGCQ 10 (RCS.'
2:190-17.1). | \

|
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SENATE, No. 234
(Chap. 237, P. L. 1808, p. 866.)

STATE OF NEW JERSEY

INTRODUCED FEBRUARY 20, 1922.
By Mr. ALLEN.
Referred to Committee on Revision and Amendment of the Laws.

A SUPPLEMENT to an act entitled “An act relating to courts having criminal juris-
diction and regulating proceedings in criminal cases”™ (Revision of 189R), approved

June fourteenth, one thousand eight hundred and ninety-eight.

1 BE 1T ENACTED by the Senate and General Assembly of the State of New Jersey:
1 1. Whenever a person is sentenced to the punishment of death for crime and
2 a warrant has been directed to the Principal Keeper of the State Prison stating the
3 conviction and sentence and appointing a week within which such sentence must be
4 executed, commanding the said Principal Keeper of the State Prison, or his deputy,
5 to execute the sentence upon some day within the week so appointed, or whenever
6 any such person is now awaiting, or shall hereafter be awaiting, such execution of
7 his sentence for a time fixed, or, by reason of reprieve or otherwise, to be fixed, has

8 been or shall be found to be insane, so as to be without sufficient degree of reason to

9 be responsible for his crime until the contrary be provide, so as not to have been or

10 be conscious of having committed the crime of which he has been, or may be, con-

11 victed, nor aware that he is amenable to punishment and is unappreciative of his

12 situation as one condemned to death, and has been or shall be found and deter-

13 mined so to be by an inquisition held by the trial court by which he has been, or

14 hereafter may be, convicted and centenced to death, wherehy the sentence of execu-

15 tion by death has been, or shall be, stayed and arrested, the trial justice or judge,
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or such justice or judge having jurisdiction shall in such case, on his own motion
or upon application of the Principal Keeper of the State Prison, the Attorney-Gen-
eral or the presecutor of the pleas of the county in which the conviction was had,
direct, by order, in writing, the transfer by the Principal or Head Keeper of the
State Prison or place of execution, of such person condemned to death, whose exe-
cution has been stayed or arrested, to the New Jersey State Hospital at Trenton, to
be confined in the house of detention for convict or criminal insane, or such other
place provided by law for the detention of criminal insane persons, until such time
as cuch condemned person shall be conscious of having committed such crime and
shall be aware that he or she is amenable to punishment and is appreciative of his
situation as one awaiting the execution of the death penaity for such crime.

2. The trial justice or judge, or the justice or judge.having jurisdiction, upon
his own motion, or upon information from the Attorney-General, or the medical
;lircctor of the New Jersey State Hospital at Trenton, or the Principal Keeper of
the State Prison, or the prosecutor of the pleas of the county in \)'hich the convic-
tion was had, that such condemned person, whose execution has been thus stayed
and arrested, has been resfored to sufficient reason, shall inquire .into his or her
mental condition, and if it shall be found that such person is able to understand
that he or she has committed the crime for which he or she was convicted, and is
aware that he or she is amenable to punishment therefor, and is appreciative of his
or her situation as one condemned to death, shall order, in writing, that such con-
demned person, by name, shall be returned to the State Prison, or the place then
provided by law for the putting to death of persons so condemned, which person
shall thereupon be forthwith, as therein directed, delivered by the medical director
of the New Jersey State Hospital at Trenton, or his duly designated deputy, or
by such person having such condemned person in his custody, to the Principal
Keeper of the State Prison, or his duly designated deputy or deputies, cither at
the said place where such condemned person is confined, or to the State Prison, or
other place then provided by law for the execution of persons condemned to death,
and shall in such order designate the time and place, subject to continuance in open

court, as such justice or judge may direct, when and where he will sign and deliver
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a warrant for the.execution of such person, as otherwise provided by law, when
execution has been otherwise stayed and arrested; and such justice or judge shall
further direct in such order that a copy thereof shall be published in a newspaper of
general circulation in the county in which such conviction was had, at the expense
of such county, once in each calendar week for two weeks, commencing not sooner
than the calendar week following the making of such order. Following such publi-
cation at the time designated in such order, and after publication as aforesaid, the
said justice or judge having jurisdiction as aforesaid, shall, unless good cause be
shown to his satisfaction to the contrary, make out, sign and deliver a warrant for
the execution of the death penalty first imposed upon such condemned person, as
otherwise provided by law, which warrant, in the hands of the persons authorized
by law for the purpose, shall be sufficient justification in all respects for the execu-
tion of the sentence imposed in the first instance.

3. When any person shall have escaped indictment or have been acquitted of
the criminal charge upon trial upon the ground of insanity, upon the plea pleaded
of insanity or otherwise, the court being certified by the jury or otherwise of the
fact, shall carefully inquire and ascertain whether his insanity in any degree con-
tinues, and if it does, shall order him in safe custody, and direct such person to be
sent to the New Jersey State Hospital at Trenton, to be confined as otherwise pro-
vided by law, and maintained as to expense as is otherwise provided for the main-
tenance of the criminal insane, until such time as he may be restored to reason;
but such person shall not be released from confinement except upon the order of
the trial justice or judge having jurisdiction to try such person who has escaped in-
dictment or has been acqutted of suck criminal charge as aforesaid.  Nothing in
this section shall be construed to prevent the use of the writ of habeas corpus

4. This act shall take effect immediately, but if the provisions of section three
cspect, such section shall be considered as

hereof are found to be invalid in any r

severable and extinguished and the remainder of this act shall stand; the intent

being to enact the provisions of sections one and two hereof notwithstanding the

provisions contained in section three.




STATEMENT.

This bill is"a supplement to the Criminal Procedure Act and provides, first, that
persons condemned to death for a capital offense, shall be transferred from the place of
execution to a proper place of detention for the criminal insane, if the trial court shall
have, by proper common law inquiry, determined that he is insane so as not to be amen-
able to punishment for the crime for which he was convicted and sentenced and is
awaiting execution, and provides that upon his being restored to sufficient reason, such
trial justice or judge shall again inquire as to his mental condition, and if restored
sufficiently for the purpose, shall direct his return to the place of execution for the
purpose of putting him to death. The order of the judge requires the person to be
returned forthwith to the place of execution and indicates therein the time when the
judge will make out, sign and deliver a warrant authorizing his execution, and setting
the time therefor. The order is required to be published twice, once in each week for
two weeks, following the making of the order of retransfer of the person to the place
of execution. This procedure is outlined in sections two and three of the bill, and is
necessary by reason of the fact that the provisions now provided by law for the transfer
of criminal insane to the State Hospital are not sufficient in law to apply to persons
condemned to death. This proceeding may only be had where the stay of execution
could otherwise be had by a common law inquisition by the trial judge. There is a
man now in the State Prison sentenced to death in 1908, who it has not been possible to
transfer to a place of detention for the criminal insane.

The third section of the bill reincorporates in the law section 33 of the act of
1803, page 218, permitting a justice or judge to commit a person escaping indictment
or having been acquitted of a criminal charge because of insanity, to the State Hos-
pital pending his release upon being restored to reason, and the provisions of such sec-
tion do not apply to capital cases,

The provisions of sections one and two of the bill, and the other provision of sec-

tion three have been recommended by some of the members of the Court of Errors and

Appeals.




