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§4 .. Note to all
sect ions

P.L. 1988. CHAPTER 74. approved August t , /988

1988 Assembly No. 1265 (Second Reprint!

.AN ACT revising th e law concern ing fraudul ent I rans fe rs of real

prop erl y and personal prope rt y. enact ing Art icle 3 to Chapter

3 2 of Titl e 25 of the Revised Statutes . and amending N./ .S.

3B:9-9 and P.L. 1979. c . 492.

5

BE IT ENACTED by the Senate and General Assembly 0/ the

State 0/ New Jersey:

1.

9 TITLE 25

CHAPTER 2

11 ARTICLE 3. UNIFORM FRAUDULENT TRANSFER ACT

25:2-20. Short title.

13 25:2-21. Definitions: A to H.

25:2-22. Definit ions: I to Z.

15 25:2- 23. Insolvency.

25:2- 24. Value.

17 25:2-25 . Transfers fraudulent as to present and future

c reditors.

19 25:2-26. Factors in determining fraudulent intent.

25:2-2 7. Transfers fraudulent as to present creditors.

21 25:2- 28. When trans fer is made or obligation incurred.

25:2-29. Rem edies of creditors.

23 25:2-30. Defenses. liability and protection of transferee.

25:2-31. Ext inguishment of cause of action.

25 25:2-32 . Supplement a ry provisions.

25:2-33 . Uniformi ty of application and construc tion .

27 25:2- 34. Laws repealed.

29 ARTIC LE 3. UNIFORM FRAUDULENT TRANSFE R ACT

25:2- 20. Shor t t itl e.

31 This ar ticl e shall be known and may be cited as the "Unifonn

Fraudulent Transfe r Ac t,"

33 Source: New.

EX PLANA TlON_Uer .ncloud i n bol d- f u . d brAck. t s [thus l i n t he
Abo•• bi 11 i s not .nA ct.d And ; s ; nt.na.d t o b• ...1U.d 1n t h. h • .

... tt . r underl i n. d 1.hJu 11 n.w u t ter .
" t t , r .encl osed i n sup.rscri pt nUJlflr.l , h., b• • n . dopt.d I S tollo-, :
2 A" ...bl Y Art conn ; U •• A...nd..nh Adopt '" r . bruu, 8. 1988 .

S.nAt. SlI conni U te ....nd..nh Adopt ed IIA , 9 . 1988 .
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25:2-21. Definitions: A to H.

As used in this a rt icl e:

3 "Affil ia te" means:

a. A person who directly or indirectly owns. cont rols, or holds

5 with power to vote . 20% or mor e of the outs tan ding vot ing

securiti es of the debtor, other than a person who holds the

7 securities .

(1) As a fiduciary or agent without sol e discre t iona ry powe r to

9 vote the securities: or

(2) Solely to secure a debt . if the person has not e xe rc ised the

11 power to vo te :

b. A corporation 20% or mo re of whose outst andin g vo t ing

13 securiti es ar e dir ectly or indirectly owned . controlled , o r held

with power to vote, by the deb or or a person who directly or

15 indirectly owns . controls. or holds with power to vot e, 20% or

more of the outstanding vo ting securities of the debtor, other

17 than a person who holds the securit ies.

(1) As a fiduciary or agent without sole power to vot e the

19 securities; or

(2) Solel y to secure a debt . if th e person has not in fact

21 exercised the power to vot e;

c. A person whose business is operat ed by the debtor under a

23 lease or other agreement. or a person subs tantia lly all of whose

ass ets are controlled by the debtor; or

25 d. A pe rson who opera tes the debtor 's business under a lease

or othe r agreement or co ntrols substant ially all of the debtor ' s

27 assets ,

"Asset" means property of a debtor. but the term does not

29 include:

a. Prop erty to the ext ent it is encumbered by a vali d lie n:

31 b. Property to the ext en t it is gene rally exempt unde r

nonban kruptc y law; or

33 .c. An interes t in prope rty held in ten ancy by the entiret ies to

the extent it is not subj eu t lu process by a c redi to r holding iI

35 claim agains t only one tenan t.

"Claim " means a right to payment , whe ther o r not the right is

37 reduced to judgmen t, liquida ted. unliquidat ed, fixed, contingent.

matured . unma tured. disput ed . undisput ed . : legal . equita ble .

39 secured, or unsecured.
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"Credito r" means a person who has a claim.

..Debt " means liability on a claim.

3 "Debto r" means a person who is liable on a claim.

Source: R.S. 25:2- 7.

5 25:2- 22. Def initinns : I to Z.

As used in this article:

7 "Inside r" includes:

a . If the debtor is an individual.

9 (1) A relative of the debtor or of a general partner of the

debtor:

11 (2) A partnership in which the debtor is a general partner:

(:J» A general partner in a partnership described in paragraph

13 (2) of subsection a. of this defini tion; or

(~) A corporauon.of which the debtor is a director. officer. or

15 person in cant rol;

b. If the debtor is a corporation.

17 (1) A director of the debtor:

(2) An off ice r of the debtor:

19 (3) A person in cont rol of the debtor;

(4) A partnership in which the debtor is a general partner:

21 (5) A general partner in a pa rtnership described in .paragraph

(~) of subsection b. of this definition; or

2J (ti) A relative of a general partner. director. officer. or person

in control of the debtor;

25 c. If the debtor is a partnership.

(1) A general partner in the debtor:

27 (2) A relative of a general partner in. or a general partner of.

or a person in control of the debtor;

29 (3) Anoth er partnership in which the debtor is a general

partner;

31 (4) A genera l partner in a partnership desc ribed in parag raph

(3) of subsec t ion c. of this definiti on; or

33 (5) A person in cont rol of the debtor;

d. An affilia te. or an Insider of an aJfiliate as if the affiliate

35 were the debtor: and

e. A managing agent of the debtor.

37 " Lien" means a charge against or an interest in property to

SEcure payment of a debt or perform ance of an obligation. and

39 includes a security interest created by agreement. a judici al lien
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obt ained by legal or equi tahle pro cess or proceedings. a

common- law lie n. o r a st a tutory lien .

3 ..Person " means an individua l. part nershi p. corpora I ion,

associa tio n. org aniz at ion. gove rnme nt or govermuen tal

5 subd ivision or agency. business t rust. es ta te. t rus t. o r any other

legal or comm e rcial enti ty .

7 "Prope rty" means any thing tha t may be the subject of

owne rship.

9 "Relati ve" mea ns an individual relat ed U) consanguinity

within the th ird degree as det ermined by the common law. a

11 spouse , or an individual relat ed to a spouse within the third

degree as so de te rmined. and incl udes an individual in a,1

13 adopt ive re la t ionship within the th ird degree .

"Transfe r" means every mode, direct or indir ect. absolut e or

15 conditional. voluntary or involunt ary. of disposing of or part ing

with an ass et o r an interest in an asset . and includes payment of

17 money, release. lease, and c reation of a lien or other

encumbrance.

19 "Valid lien " means a lien that is effective against the holder

of a judicial lien subsequently ob tained by legal or equit abl e

21 process or proceedings.

Source : New.

23 25:2- 23. Insolve ncy.

a . A debt::r is insolv ent if the sum of the debt or ' s deb ts is

25 grea ter than all of the debtor 's asse ts , at a fair valu ation.

b. A debt or who is gen erall y not paying his debt s as they

27 beco me due is presu med to be insolvent.

c . A pa rtne rship is insol vent unde r subsec tion a. of this

29 sect ion if th e sum of the partnership 's debt s is gre at er than the

agg rega te. at a fair valua t ion. of all o f the pa r tne rship 's assets

31 and the sum of the excess o f the value of each general pa r tner ' s

nonpa rtne rship assets over the partne r ' s nonpartnership deb ts .

33 d. Assets under this sec tion do not include proper ty tha t has

been transfer red. concealed, or removed with int ent to hinder,

35 delay, 'or de fraud c reditors or that has been transferred in a

manner making the transfer voidable under this arti cle.

37 e. Debts under this section do not include an obl igat ion to the

ext ent it is sec ured by a valid lien on property of the deb tor nol

39 included as a '] asset.
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Source: R.S. 2s ::! - B.

2 5 : 2 -2~. Value.

.\ a . Value is given for a i ransfe r o r an obligation if. in

exchange for the transf e r or obl igat ion. prope rty is transferred

5 or an antecedent debt is secured or sa tis fied. but value does not

inciud c an unperformed prom ise made otherwise than in the

7 ord inar y course o f the promisor ' 5 business to furnish suppor t to

the debtor or ano the r person .

9 b. For the purposes of subsec t ion b. of R.S. 25 :2-25 and

R.S. 25:2 - 27. a person gives a reasonably equiva lent value if the

II person acquires an inte res t of the debtor in an asset pursuant to

a regul arl y conduc ted. noncollus ive foreclosure sal e or execution

13 of a power of sal e for the acquisi tion or dispos ition of the

inte res t of the debto r upon default WIder a mortgage. deed of

15 trus t. or secu ri ty agreement.

c. A transfer is made for present value if the exchange

17 between the debtor and the t rans fe ree is intended by them to be

cont emporaneous and is in fact substantially contemporaneous.

19 Source: R.S. 25:2- 9.

25:2-25 . Transfers fraudul ent as to present and future

21 credito rs.

A transf er made or obligat ion incu rred by a debtor is

2:l fr audulent as to a c reditor. whether the creditor 's claim arose

before or aft er the transfer was made or the obligation was

25 incurred. if the debtor made the transfer or incurred the

obl iga t ion:

27 a. With act ual intent to hinder. delay. or defraud any creditor

of the debtor: or

29 b. Wit hout receiving a reasonably equivalent value in

exchange for the transfer or obligation. and the deb tor:

3 1 (I ) Was engaged or was about to engage in a business or a

t ransact ion for which the remaining assets of the debtor were

33 unreasonabl y small in relat ion to the business or transact ion; or

(2) Int ended to incu r. or believed or reasonab ly should have

35 believed that the debt o r would incur. debts beyond the debt or 's

abil ity to pay as they beco me due.

37 Source: R.S. 25 :2-11 ; R.S. 25:2 - 12; R.S. 25:2- 13.

25:2 -26 . Factors in det ennining fraudulen t inte n t.

39 In de tenn ining ac tual in tent WIde r subsection a. of
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R.S. 25:2-2 5 considerat ion may be given. among o ther factnrs,

to whethe r: ..

3 a. The transf er or obligation was to an insider:

b. The debtor re ta ined poss ession o r cont rol of the property

5 transferred after the transfer:

c . The transfer or obligat ion was disclos~d or concea led;

7 d. Before the t ransf e r was made or obliga t ion was incurred ,

the debtor had been sued or thr ea tened with suit:

9 e. The transfer was of substan tiall y all the debto r ' s assets;

f. The debtor absconded;

11 g. The debtor removed or conce aled asse ts;

h. The valu e of the conside rat ion received by the debt or was

13 reasonably equi valent to the value of the asse t t ransfe rred or

the amount of the obligation incurred:

15 i. The debtor was inso lvent or became insolvent sho rt ly aft er

the transfer was made or the obligation was incurred;

17 j . The transfer occurred shor t ly before or shortly aft er a

subs tant ial debt was incurred; and

19 k. The debtor transferred the essential assets of the business

to a lienor who transf erred the assets to an inside r of the debt or.

21 Source : R.S. 25:2- 13.

25:2- 27. Transf ers fraudulen t as to present c redi tors.

23 a. A transfer made or obligat ion incu red by a debt o r is

fra udulent as to a c reditor whose clai m arose befo re the

25 transfer was made or the oblig a tion was incurred if the debtor

made the t ransfer or incurred the oblig a t ion without receiving a

27 reasonabl y equivalent value in exchange for the transfer or

obligat ion and the debtor was insolvent at that time or the

29 deb tor became insolvent as a result of the transf er or obli gat ion.

b. A t ransfer made by a deb tor is fraudulent as to a c redi to r

31 whose clai m arose before the tr ansfer was made if the transfer

was made to an insider Io r an an tecedent debt . the debtor was

33 insolvent a t tha t time. and the insider had reasonable ca use to

believe tha t the debtor was insolven l.

35 Source: R.S. 25:2- 10.

25:2-28. When t rans fe r is made or obligation incurred.

37 fo r the purposes of this art icle:

a. A transfer is made :

39 (1) With respect to an asset tha t is real propert y other than a
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Ii xtur e. bul incl uding the int eres t of a se ller or purchaser under

a contract fo r the sa le of the asse t. when the t rans fe r is so far

:J pe rfect ed that a good -fa ith purchaser of the asset from the

deb tor aga inst whom applica ble law permits the transf er to be

5 I'nrfect "d cannot acquire an interes t in the asset that is supe rio r

10 the interes t of the tr ansfer ee; and

7 (2) With respect to an asset tha t is not real prope rty o r tha i is

a fixt ure. when the transfer is so far perfected that a c redi to r

9 on a simpl e con t ract ca nno t acquire a judici al lien otherw ise

than under this ar ticle that is superior to the interest of the

t I I ransferee:

h. If applica ble law permits the transfer to be perfect ed as

13 prov ided in subsec tion a. of this sec t ion and the transfer is not

so perfect ed before the commencement of an ac tion for relief

t 5 under this article. the transfe r is deemed made immediately

befor e the commencement of the ac t ion:

t7 c. If appli cable law does not penni t the transfer to be

perfected as provided in subsection a. of this sect ion. the

19 tr ansf e r is made when it becomes effective be tween the debto r

and the t rans feree :

21 d. A tr ansf er is not made unt il the debtor has acquired rights

in the asse t t ransfe rre d:

2:1 e. An obligat ion is incu rre d:

(1) If or al. when it becomes effect ive be tween the par ties: or

25 (2) If evidenced by d writ ing, when the writing executed by •

the obligor is de live red to or for the benefit of the obligee ,

27 Source : New.

25:2-29. Remedies of creditors.

29 a. In an ac tion for relief aga inst a transfer or obligation

under (his article. a credito r. subject to the limita t ions in R.S.

3 t 25:2- 30, may ob tain :

(1) Avoidance of the tr ansfer or oblig ation to the ex te nt

:1:1 necessa ry to sa tisfy the creditor 's claim;

(2) An a ttachment or o ther provisional remedy against the

35 asset t ransfe rred or othe r prope rt y of the transferee in

acco rdance with the procedure presc ribed by Chap ter 26 of Title

37 2A of the New Jersey Statutes and by Rule 4:60 et seq . of the

Rules Govern ing the Courts of the State of New Jersey;

39 (3) Subject to applicable principles of equity and in

•
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acco rdance with applicable rules of c ivil procedure.

(a) An injunct inn against further dispos it ion by the debto r or

3 transferee . or both. of the asse t transfe rred or of other propert y:

(b) Appointment of a rec eiver to tak e ch ar ge of the asset

5 transferred or of other pro pert y of the tr ansfe ree : o r

(c) Any othe r rel ief the circu ms tances may requi re.

7 b. If a creditor has obtained a judgment on a c lai m ;lg;lins l

the debtor. the c redi tor. if the court so orders. may levy

9 execution on the asset transferred or it s proceeds.

Source: R.S. 25:2-15 am end ed 1953. c . 25. s . I ; R.S. 25:2- 16

11 am ended 1953. c . 25. s. 2.

25:2- 30. Defenses. liability and prot ection o f transferee.

13 a . A transfe r o r obligat ion is not voidabl e unde r subs ect ion a .

of R.S. 25:2- 25 against a pe rson who took in good fa ith and for a

15 reasonably equ iva lent value or aga inst an y subsequent transferee

or obli gee.

17 b. Except as otherwise provided in th is sec t ion. 10 the ext ent

a transfer is voidable in an action by a c reditor unde r paragraph

Iv (1) of subsec t ion a. of R.S. 25:2-2 9. the c reditor ma y recove r

judgm ent for the value of the asset transferred . as ad jus te d

21 under subsec t ion c . of this section. or the amount necessa ry to

satisfy the c redi to r 's claim. which ever is less. The judgment

23 ma y be ente red against :

(I ) the fi rst transferee of the ass et or the person for whose

25 bene fit the transfer was made; or

(2) Any subs equent transferee o ther than a good-faith

27 transferee who took for valu e or fro m any subs equ ent t ransferee .

c. If the judgmen t under subsec tion b. of th is se ct ion is based

29 upon the va lue o f the ass et transfe rr ed. the judgment shall be

for an amoun t equal to the value of the asse t a t the t ime of the

31 transfe r. subjec t to adjus tment as the equi ties may req uire.

d. Not withstanding voidabili ty of a t ransfer or an obligat ion

33 under thi s article. a good- faith t ransfe ree or obligee is en ti t led.

to the extent of the value given the debtor for the transfer or

35 obliga t ion. to

(1) A lien on or a right to re ta in, any int erest in the asse t

37 transferred ;

(2) Enforcem ent of any obliga t ion inc urred; or

39 (3) A reduction in the amount of the liabili ty on the iudgmun t.

-
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e. A tr ansfer is not voida ble under subsect ion b. of

R.S. 25 :2 - 25 or R.S. 25 :2-27 if the transfer res ults from :

:I (1) Term ina t ion of a lease upon de faul t by the debtor when the

te rminat ion is pursuant to the lease and applicable law: or

5 (2) I::nforcel1lcnt of a sec uri t y inte res t in compliance with

Art ic le 9 of the ll nifonn Cor nme rc ial Code. N. J.S. 12 A:9- 101

7 e t seq.

f. A tr ans fer is not voidable under subsec tion b. of

9 R.S. 25 :2 -27 :

(I) To the exte nt the insider gave new valu e to or for the

11 bnnefit o f the de tor a ft e r the transf er was made unless the new

value was secured hy a valid lien:

13 (2) If made in the ordina ry course of business o r financial

a ffairs o f the debtor and the insider : or

15 ~1)lf made pursuant to a good-faith effort to rehabilitate the

debtor and the tr ansfer secured present value given for that

17 purpose as well as an antecedent debt of the debtor .

Source : R.S. 25 :2- 15 amended 195 3. c . 25 . s. 1.

19 25:2 -31. Ext inguishment of cause of action.

A cause of act ion with resp ect to a fraudulent transfer or

2 1 oblig ati on under this article is ex t inguished unless action is

brought :

23 a. Under subsec t ion a. of R.S. 25:2 - 25. within four years

a fter the t ransf er was made or the obligation was incurred or . if

25 la ter . within one year a fte r the transfer o r obligat ion was or

co uld reaso nably have been discov ered by the claimant;

27 b. Unde r subse ction b. of R.S. 25 :2- 25 or subs ect ion a. of

R.S. 25:2-27. within four years after the t ran sf er was mad e or

2'1 the obligation was incurred ; or

c . Unde r subsec tion b. of R.S. 25:2-27. within one year afte r

3 1 the transfer was made or the obligat ion was incurred.

Source: New.

:1 3 25: 2- 32. Supplemen tary provi sion.

Unless displaced by the provisions of this a r ticle. the

35 princ iples of law and equity. inclu~ing the law merchan t and the

law relating to princi pal and agent . estoppel. laches. fr aud.

37 misrepresentation. duress. coercion. mistake. inso lvency, or

other va lidating or invalida ting ca use. supplement its provisions.

39 Source: R.S. 25:2 - 17.

I
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25:2- 33. Unifo rmi ty of applica t ion and cons t ruction.

This article shall be applie d and construed to e f f ec tua te its

3 ge ne ral purpose to make uniform the law with respect to till!

subject of this art icle among sta tes enac ting it.

5 Source: New .

25:2 -3 4. Laws repea led.

7 The following a re rep eal ed:

R.S. 25:2 - 7 th rough R.S. 25:2- 19 inclusive.

9 I N. I .S. 14A:14 -10 2(is) through N. / .S. 1 4A : _t ::! : .!.~ __ i!1_r:Jt!sivl!.

ar~2 repealed. 1

II Source: New.

2. N. / .S. 3B:9- 9 is am end ed to read as follows:

13 3B:9-9. When right to disclaim is barred. The righ t of a pe rso n

to discl a im pro pert y or any int e rest th e re in is barred. if before

15 the ex pirat ion of Ihe period of lime in which he is pe n nili ed 10

disclaim:

17 a . The property or int erest is seized under judicial process

issued aga inst him ; or

19 b. He accepts or exercises control as beneficia l owner over

all o r any pa rI of Ihe prope rl y o r in terest : or

21 c . He volunt arily trans fers or enc umbe rs or contrac ts 10

trans fe r or en cum ber all o r any par t of th e prop erty or interest :

23 or

d. He disclaims or attempts to disclaim all or any part of the

25 property or interes t in fraud of his creditors as se t forth in th e

["UnHonn Fraudulen t Conveyance Law " (R.S. 25:2 -7 e t seq.)l

27 " Unifonn Praudulent T ransfer Act" (R.S. 25:2-20 e t seq.); o r

e. He executes a wri llen waiver o f his righ t to discla im .

29 (cf: ~ ! . / .5. 38:9-9)

3. Sect ion 9 of P.L. 1979 . c . 492 (C. 46:2E-9 ) is ame nded 10

31 re ad as follows:

9. The right of a person to disc laim property or an y in te res t

33 therein is barred if the property or in terest is se ized unde r

judicial process issued against the person before th e ex pira t ion

35 of the period in which he is permitt ed 10 disclaim; or if before

th e expira tion of th e period in whic h he is pe rmitt ed to disclaim .

37 the person (1) ac cepts or exercises control as bene fic ia l owne r

over a ll or any part of such propert y or inte res t; or (2)

39 voluntarily transfers or encumbers or contracts to t rans fur or
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encumber all o r an y part of such property or in te res t : or (3)

discl a ims or a trempt s to disc la im all or any part of such

3 propert y or in te res t in fraud of his cred itors as set forth in the

[Unifo rm Fraudul ent Con veyance Law (R.S. 25:2-7 et seq.))

5 "Uni fo rm Fr<ludulenl Transfer Act "JR.S. ~5:2-20 e t seq.); o r (4)

executes a writt en waiver o f the right to disclaim.

7 (cf: P.L. 1979. c . 492. s. 9)

4. This act shall take e ffec t Janua ry 1 next following

9 enactment.

11 TITLE 25. FRA UDS AND FRAUDULENT CONVEYANCfS

CHAPTER 2

13 ARTIC LE 3. U:-.lIFORM FRAUDULENT TRAN SFER ACT

Schedule of Allocations of Sou rc e Material

15

R.S. 25:2-14

27 R.S. 25:2-15

29 R.S. 25:2-1 6

R.S. 25:2- 17

31 R.S. 25:2-18

R.S. 20:2- 19

17

19

21

23

25

Source
Sec tions

R.S. 25:2-7

R.S. 25:2-8

R.S. 25:2-9

R.S.25:2-1O

R.S. 25:2- 11

R.S. 25:2 - 12

R.S. 25:2-1 3

As am . L. 1953. c. 25. s. 1

As am. L. 1953. c. 25. s. 2

Rev ised
Sect ions

25: 2-21

25:2 -23

25:2 -24

25:2-27

25:2 -25

25:2 - 25

25: 2-25

25:2-26

Not enacted

25:2- 29

25:2 -30

25:2 -29

25:2-32

Not enacted

Not enac ted

33

35 TITLE 25. FRAUDS AND FRAUDU LENT CONVEYANCES

CHAPTER 2

37 ARTICLE 3. UNIFORM FRAUDULENT TRANSFER ACT

Trea tment of So..ilT.e Material
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Revised Source Tr eatmen t of Sou rce
Section

3 25:2-20 New Derived from sec tion 12 of

UFTA (1984)

5 25:2-21 R.S. 25:2- 7 Revised section de rived fro m

source. and sec t ion 1 0 f

7 UFTA (1984)

Rev ised Source Trea tment of Source
9 Section

25:2-22 New De rived from sec t ion 1 of

11 UFTA (1984) and 11 V.S.C.

§ 101

13 25:2-23 R.S.25 :2-8 Rev ised sect ion de rived from

source and section 2 of UFTA

15 (1984) and 11 U.S.C. § 101

25:2-24 R.S.25:2-9 Revised section derived from

17 source and sect ion 3 of UFTA

(1984)

19 25:2- 25 R.S. 25:2- 11 Rev ised se c tion derived from

R.S. 25:2-12 sources and sect ion 4 o f

21 R.S.25:2-13 UFTA (1984)

25:2-26 R.S. 25:2- 13 Revised section de rived from

23 source and section 4 o f UfTA

(1984)

2& 25:2-27 R.S. 25:2-10 Revised sect ion der ived from

source and sec tion 50f UFTA

27 (1984) and 11 U.S.C. § 547

25:2-28 New Deri ved from sec tion 6 o f

29 UFTA (1984) and 11 U.S.C .

§ 548

31 25:2-29 R.S. 25:2-15 Revised se c t ion deriv ed from

R.S. 25:2 -16 sources and sec tion 7 of

33 UFTA (1984)

25:2-30 R.S.25:2-15 Revised section derived from

35 source and se c t ion 8 of UfTA

(1984)

37 25:2- 31 New Derived from section 9 of

UFTA (1984)

39 25:2-32 R.S. 25:2-17 Revised sect ion derived fro m

source and sec t ion 10 of

I
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25 :2 -34

New

New
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~LY, No. 1265

STATE OF NEW JERSEY

Introduced Pending Technical Review by Legislat ive Counsel

PRE-FILED FOR INTRODUCTION IN THE 1988 SESSION

By Assemblyman RILEY

AN ACT revising the law concerning fraudulent transfers of real

property and personal property. enacting Article 3 to Chapter

2 of Title 25 of the Revised Statutes. and amending N.J.S.

3B:9-9 and P.L. 1979. c. 492.

BE IT ENACTED by the Senate and General Assembly 0/ the

State 0/ New Jersey:

1.

TITLE 25

CHAPTER 2

ARTICLE 3. UNIFORM FRAUDULENT TRANSFER ACT

25:2-20. Short title.

25:2-21. Definitions: A to H.

25:2- 22. Definitions: I to Z.

25:2-2 3. Insolvency.

25:2-24. Value .

25:2-25. Transfers fraudulent as to present and future

creditors.

25:2-26. Fac tors in detennining fraudulent intent.

25:2-27 . Transfers fraudulent as to present creditors.

25:2-2 8. When transfer is made or obligat ion incurred.

25:2-2 9. Remedies of creditors.

25:2- 30. Defenses , liability and protection of transferee.

25:2- 31. Extinguishment of cause of action.

25:2-32. Supplementary provisions .

25:2- 33. Unifonnity of application and construct ion.

. 25:2-34. Laws repealed.

ARTICLE 3. UNIFORM F'RAUDULENT TRANSFER ACT

25:2- <:0. Shor t title.

This article shall be known and may be ci ted as the "Unifonn

Fra udulent Transfer Act."

Source: New.

EXPlANAllON--lloU.r .nc l o..d i n bold-hc.d brock. h (thus ) i n t h•
• bo• • bi l l i s not . n.c t.d . nd i s ;n t.nd. d t o b. a- itt.d i n t he 1•• .

Kett. r und.rlin. d 1IIiI1 i s n• • ..ett.r .

-
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25:2-21. Definitions: A to H.

As used in this ar t iele:

3 "Aff ilia te" means :

a. A person who directly or indirec tly owns. cont rols, or holds

5 with power to vote. 20% or more of the out st anding voting

securities of the deb to r. ot her than a person who holds the

7 securi ties.

(1) As a fiduciary or agent without sole disc retionary power to

vote the secur iti es; or

(2) Solely to secure a debt. if the person has not exercised the

11 power to vote;

b. A corporation 20% or more of whose outstanding voting

13 securities are directly or indirec tly owned . controlled. or held

witb power to vote. b~ the debtor or a person who directly or

15 indirectly owns, controls. or holds with power to vote. 20% or

more of the outstanding voting securities of the debtor. other

17 than a person who holds the securi ties .

(1) As a fiduciary or agent without sole power to vote the

19 securities; or

(2) Solely to sec ure a debt. if the person has not in fac t

21 exercised the power to vote;

c. A person whose business is operated by the debtor under a

23 lease or other agreemen t. or a person subs tantially an of whose

in assets are controlled by the debtor; or

25 d. A person who operates the debtor 's business under a lease

or other agreement or controls subs tantially all of the debtor 's

27 asse ts .

"Asset " means propert y of a debtor. but the te nn does not

29 include:

a. Proper ty to the exte nt it is encumbered by a valid lien;

31 b. Property to the extent it is generally exempt under

nonbankruptcy law; or

33 c. An inte rest in propert y held in tenancy by the enti reties to

the extent it is not subjec t to process by a creditor holding a

35 claim against 'only one tenant.

"Claim" means a right to payment. whether or not the right is

37 reduced to iudgment, liquida te d. unliquidated, fixed. contingent.

matured. unmatured, disputed. undisputed, legal. equitable.

39 secured. or unsecured.

"Creditor" means a person who has a claim.

I
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..Debt " means liability on a cla im,

"Debtor" means a person who is liable on a cl, im.

3 Source: R.S. 25:2-7 .

25:2- 22. Definit ions: I to Z.

5 As used in this article:

"Insider" includes:

7 a. If the debt or is an individual.

(1) A relative of the debtor or of a general partner of the

9 debtor;

(2) A partnership in which tbe debtor is a general partner;

11 (3) A general partner in a partnership described in clause (2)

of subsec tion 'I. of this deflnittcn: or

)3 (4) A corporation of which the debtor is a director. officer. or

person in control;

15 b. If the debtor is a corporation,

(1) A director of the debtor;

17 (2) An officer of the debtor;

(3) A person in control of the debtor;

19 (4) A partnership in which the debtor is a general partner;

(5) A general partner in a partnership described in clause (4)

21 of subsection b. of this definit ion; or

(6) A relat ive of a general partner. director. officer. or person

23 in control of the debtor;

c. If the deb tor is a partnership.

25 (1) A general partner in the debtor;

(2) A relative of a gene ral partner in. or a general partner of.

27 or a person in control of the debtor;

(3) Another partnershi p in which the debtor is a general

29 partner;

(4) A general partner in a partnership described in clause (3)

31 of subsection c. of this definition; or

(5) A person in cont rol of the debtor;

33 d. An affilia te. or an inside r of an affiliat e as if the aff ilia te

were the debtor; and

35 e. A managing agent of the debtor.

"Lien" means a charge agains t or an interes t in property to

37 secure payment of a deb t or perfo rmance of an obliga tion. and

includes a security interes t c rea ted by agreement. a judicial lien

39 obtained by lega l or equit able process or proceedings. a

common -law lien . or a s tatu tory lien .
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5

7

9

11

13

15

17

19

21

23

25

27

29

31

33

36

37

39

"Person" means an' individual. partnership. corpora lion .

association. organization, government or governmental

subdivision or agency. business trust. estate. trust . or any other

legal or commercial entity.

"Property" means anyt bing that may be the subjec t of

ownership.

..Relative " means an individual related by consanguini ty

within the third degree as determined by the common law. a

spouse. or an individual related to a spouse within the third

degree as so determined, and includes an individual in an

adoptive rela tionship within the third degree.

"Transfer" means every mode, dire c t or inwrect. absolute 01'

conditional. voluntary or involuntary, of disposing of or parting

with an asset or an interest in an asset, and includes payment of

money, release, lease, and creation of a lien or other

encumbrance.

"Valid lien" means a lien that is effective against the holder

of a judici al lien subsequently obtained by legal or equitable

process or proceedings.

Source: New.

25:2-23. Insolvency .

a. A debtor is insolvent if the sum of the debtor 's debts is

gre ater than all of the debtor 's assets, at a fair valuation.

b. A debtor who is generaliy not paying his debts as they

become due is presumed to be insolvent.

c . A partnership is insolvent under subsection a. of this

sec tion if the sum of the par tnership 's debts is greater than the

aggregate, at a fair valuation. of all of the partnership ' s assets

and the sum of the exc ess of the value of each general partner 's

nonpartne rship asse ts over the partner 's nonpa rtn ership debts.

d. Assets under this section do not inc lude propert y that has

been t rans ferred. concealed, or removed with intent to hinder,

delay, or defraud creditors or that has been . transferred in a

manner making the transfer voidable under this art icle.

e. Debts under this sec tion do not include an obliga tion to the

extent it is secured by a valid lien 011 prope rty of the debt or not

included as an asset.

Source: R.S. 25:2-8.

25:2- 24. Value .

•
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a. Value is given for a transfer or an obligation if, in

exchange for the transfer or obligation, property is transferred

3 or an antecedent debt is secured or satisfied, but value does not

include an unperformed promise made otherwise than in the

5 ordinary course of the promisor ' s business to furnish support to

the debtor or another person .

7 b. For the purposes of subsection b. of R.S. 25:2-25 and R.S.

25:2-27, a person gives a reasonably equivalent value if the

9 person acquires an interest of the debtor in an asset pursuant to

a regularly conduc ted, noncollusive foreclosure sale or execution

11 of a power of sale for the acquisition or disposition of the

interest of the debtor upon default under a mortgage, deed of

13 trust, or security agreement.

c . A transfer is made for present value if the exchange

15 between the debtor and the transferee is intended by them to be

contemporaneous and is in fact substantially cont emporaneous.

17 Source: R.S. 25:2-9.

25:2-25. Transfers fraudulent as to present and future

19 creditors.

A transfer made or obligation incurred by a debtor is

21 fraudulent as to a creditor, whether the creditor 's claim arose

before or after the transfer was made or the obligation was

23 incu rred, if the debtor made the transfer or incurred the

obligation:

25 a. With actual intent to hinder, delay, or defraud any creditor

of the debtor; or

27 b. Wit hout receiving a reasonably equivalent value in

exchange for the transfer or obligation, and the debtor:

29 (1) Was engag ed or was about to engage in a business or a

transaction for which the remaining assets of the debtor were

31 unreasonably small in rela tion to the business or transaction; or

(2) Intended to incur, or believed or reasonably should have

33 believed that the debtor would incur, debts beyond the debtor "s

abili ty to hay as they becom e due.

35 Source: R,S. 25:2-11 ; R.S. 25:2-12 ; R.S. ~5:2- 13 .

25:2-26. Fac tors in de te nnining fraudulent intent.

37 In de tennining ac tual inten t under subsec tion a. of R.S.

25:2-20 consideration may be given, among ot her factors, to

39 whether:

a. The transfer or obligation was to an insider;
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b. The debtor retained possession or con trol of the prope r ty

transferred after the transfer;

3 c. The transfer or obligation was disclosed or concealed;

d. Before the transfer was made or obligation was incurred .

5 the debtor had been sued or threat ened wit h suit ;

e. The transfer was of substantially all the debto r ' s asset s;

7 f. The debtor absconded;

g. The debtor removed or concealed assets;

9 h. The value of the cons iderat ion received by the debtor was

reasonably equivalent to the value of the asset transferred or

11 the amount of the obligation incurred;

i. The debtor was insolvent or became insolvent shortly after

13 the transfer was made or the obligation was incurred;

j . The transfer occ urred shortly before or shortly after a

15 substantial debt was incurred; and

k. The debtor transferred the essential assets of the business

17 to a lieno r who trans ferred the assets to an insider of the deb tor.

Source; R.S. 25;2-1S.

19 25:2-27. Transfers fraud ulent as to present creditors.

a. A t rans fer made or obligation incurred by a debtor is

21 fraudulent as to a creditor whose claim arose before the

transfer was made or the obligation was incurred if the debtor

23 made the transfer or incurred the obliga tion without receiving a

reasonably equivalent value rn exchange for the transfer or

25 obligat ion and the deb tor was insolvent at that tim e or the

deb tor became insolvent as a result of the transfer or obligation.

27 b. A transfer made by a debtor is fraudulent as to a c redito r

whose claim aros e befo re the transfer was made if the transfer

29 was made to an inside r for an an tece dent deb t. the debtor was

insolvent at tha t time. and the insider had reaso nable cause to

31 believe tha t the debtor was insolvent.

Source : R.S. 25:2- 10.

33 25:2-2 8. When transfer is made or obliga tion incurred.

For the purposes of this ar ticle:

35 a. A transfer is made:

(1) With respec t to an asset that is real property e ther than a

37 fixture. but includ ing the interest of a seller or purchaser under

contract for the sale of the asset , ~hen the transfer is so far

39 pe rfected that a good- Iai th purchaser of the asset from the

debtor agai nst whom applicable law permi ts the transfer to be

•
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perfected cannot acquire an interes t in the asset that is super ior

to the inte res t of the transferee ; and

3 (2) Wit h respect to an asset that is not real propert y or that is

a fixture, when the transfe r is so far perfect ed that a creditor

5 on 11 simple cont rac t cannot acq uire a judicial lien otherwise

than under this art icle tha t is superior to the inte rest of the

7 transfe ree;

b. If applica ble law permits the tr ansfer to be perfected as

9 provided in subsection a. of this sect ion and the t ransfer is not

so perfec ted before the commencement of an act ion for reli ef

11 under this ar ticle, the transfe r is deemed made immediately

before the commencement of the act ion;

13 c. If applica ble law does not permi t the trans fe r to be

perfec ted as provided in subsection a. of this sec tion, the

15 transfer is made when it becomes effec tive betwee n the debtor

and the transferee;

17 d. A transfer is not made until the debtor has acquired rights

in the asse t trans ferred;

19 e. An obliga tion is incurred:

(1) If oral , when it becomes effec tive bet ween the part ies ; or

21 (2) If evidenc ed by a writ ing, when the wri ting executed by

the obligo r is deli vered to or for the bene fi t of the oblige e.

23 Source: New.

25:2-2 9. Remed ies of c reditors.

25 a. In an action for relief against a trans fe r or obligat ion

under th is artic le, a c redit or, subject to the limit ations in R.S.

27 25:2- 30, may obtain:

(1) Avoidance of the trans fer or obliga tion to the ex tent

29 necessary to sat is fy the creditor 's claim;

(2) An attachment or other provisional remedy against the

31 asset transferred or other property of the transferee in

accordance with the procedure prescribed by Chapter 26 of Title

33 2A of the New Jersey.Statutes and by Rule 4:60 et seq . of the

Rules Governing the Courts of the State of New Jersey;

35 (3) Subject to applicable principles of equity and in

accordance with applicable rules of civil procedure,

37 (a) An .injunc tion against further disposit ion by the debtor or

transferee, or both. of the asset transferred or of other property;

39 (b) Appointment of a receiver to take charge of the asset

t ransferred or of o ther propert y of the t ransferee; or

-
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(c) Any other relief the circumstances may require.

b. If a creditor has obtained a judgment on a claim against

3 the debtor. the creditor. if the court so orders. may levy

execution on the asset transferred or its proc eeds .

5 Source: R.S. 25 :2-1 5 amended 1953, c. 25. s. 1: R.S. 25:2 -16

amended 1953 , c. 25 . s. 2.

7 25:2 -30. Defenses. liability and protection of tr ansf eree. '

a. A transfer or obligation is not voidable under subsec tion a.

9 of R.S. 25:2 -25 of this article aga inst a person who took in good

faith and for a reaso nably equivalent value or aga inst any

11 subsequent transferee or obligee.

b. Except as otherwise provided in this section. to the extent

13 a transfer is voidable in an action by a creditor under subsection

a.• clause (1) of R.S. 25:2- 29 of this article, the creditor may

15 recover judgment for the value of the asset transferred, as

adjusted under subsect ion c. of this section. or the amount

17 necessary to satisfy the creditor ' s claim. whichever is less. The

judgment may be entered against :

19 (1) the first transferee of the asset or the person for whose

benefit the transfer was made ; or

2 1 (2) Any subsequ ent transferee other than a good-faith

transferee who took for value or from any subsequent transferee.

23 c. If the judgment under subsection b. of this sect ion is based

upon the value of the asset transferred. the judgment shall be

25 for an amount equal to the value of the asset at the time of the

transfer, subject to adjustment as the equit ies may require.

27 d. Notwit hstanding voidabil ity of a transfer or an obligat ion

under this art icle , a good- faith transferee or obligee is enti t led,

29 to the extent of the value given the debtor for the t rans fe r or

obligation, to

31 (1) A lien on or a right to re ta in any inte rest in the asse t

transferred;

33 (2) Enforc ement of any obliga tion incurred; or

(3) A reduc tion in the amount of the liability on the judgme nt.

35 e. A transfe r is not voidable under subsection b. of R.S.

25:2-25 or R.5. 25:2-2 7 of this ar ticle if the transfe r results

37 from:

(1) Termination of a l e~e upon default by the debto r when the

39 te rmination is pursuant to the lease and applicable law; or
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(2) Enforce ment of a security interest in compliance with

Art icle 9 of the Unifo nn Commercial Code . N.).S. 12A:9-I01 et

3 seq .

r. A transfer is not voidable under subsec tion b. of R.S.

5 25:2- 27 of this ar t icl e:

(I ) To the extent the insider gave new value to or for the

7 benefit of the debt o r after the transfer was made unless the new

value was se cured by a valid lien ;

9 (2) If made in the ordinary course of business or financial

af fairs of the debtor and the insider: or

11 (3) If made pursuant to a good-faith effort to reha bilitate the

debtor and the transfer secured present value given for that

13 purpose as well as an antecedent debt of the debto r.

Source: R.S. 25:2- 15 ame nded 1953. c. 25. s. 1.

15 25:2- 31. Extingu ishment of cause of ac tion .

A cause of act ion with respect to a fraudulent transfer or

17 obligation und",r this art icle is extinguished unless action is

brought :

19 a. Under subsection a. of R.S. 25:2- 25 of this article. with in

four years after the transfer was made or the obligation was

21 incurred or , if later. within one year after the transfer or

obligation was or could reasonably have been discovered by the

23 claiman t:

b. Under subsec tion b. of R.S. 25:2- 25 or subsec tion a. of R.S.

25 25:2-2 7 of this article. within four years af ter the transfer was

made or the obligation was incurred; or

27 c. Unrler subsect ion b. of R.S. 25:2-27 of this article. wit hin

one year aft er the transfer was made or the obligation was

29 incurred.

Source: New.

31 25:2-32 . Suppleme ntary provision.

Unless displaced by the provis ions of this ar tic le. the

33 princi ples of law and equi ty. including the law merchant and the

law rela ting to princ ipal and agent. est oppel. laches. fraud.

35 misrepresentation. duress. coercion. mistake. insolvency. or

other validating or invalida ting ca use. supplement its provisions .

37 Source: R.S. 25:2-1 7.

25:2-33 . Unifonnity of application andconstruction.

39 This article shall be applied and const rued to effectuate its

general purpose to make unifonn the law with pec t to the

41 subjec t of this article amonR sta t n ct inS it.

"
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Source: New.

25:2-34. Laws repealed.

3 The following are repealed:

R.S. 25:2-7 through R.S. 25:2-19 inclusive.

5 Source: New.

2. N.J.S. 38:9-9 is amended to read as follows:

7 38 :9-9. When right to disclaim is barred. The right of a person

to disclaim property or any interest therein is barred. if before

9 the expiration of the period of time in which he is penni lied to

disclaim:

11 a. The property or interest is seized WIder judicial process

issued aga inst him: or

13 b. He accepts or exercises control as beneficial owner over

all or any part of the property or interest; or

15 c. He voluntarily transfers or encwnbers or contracts to

trans fer or encwnber all or any part of the property 0 - in terest;

17 or

d. He disclaims or a tt empts to disclaim all or any part of the

19 property or interest in fraud of his creditors as set forth in the

["Uniform Fraudulen t Conveyance Law" (R.S. 25:2- 7 et seq .))

21 "Uniform Fraudulent Transfer Act " (R.S. 25:2-20 e t seq.); or

e. He executes a writ ten waiver of his right to disclaim.

23 3. Section 9 of P.L. 1!;\79. c. 492 (C. 46:2E-9) is amended to

read as follows:

25 9. The righ t of a person to disclaim prope rty or any interest

therein is barred if the property or interest is seiz ed under

27 judicial proc ess issued agains t the person before the expira tion

of the per iod in which he is permitted to disclaim; or if before

29 the expira tion of the period in which he is permitt ed to disclaim.

the person (1) acc epts or exercises cont rol as benefi cial owner

31 over all or any part of such propert y or inte res t ; or (2)

voluntari ly trans fe rs or encumbers or cont racts to trans fe r or

33 encumber all or any part of such property or inte rest; or (3)

disclaims or attempts to disclaim all or any part of such

35 property or interest in frau d of his creditors as set forth in the

[Uniform Fraudulent Conveyance Law (R.S. 25:2-7 e t seq .)]

37 "Uniform Fraudulent Transfer Act " IR.S. 25:2-20 et Seq.}; or (4)

executes a written waiver of the right to disclaim.
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4. This act shall take effect January 1 next following

enactment.

3

5 TiTLE 25. FRAUDS AND FRAUDULENT CONVEYANCES

CHAPTER 2

7 ARTICLE 3. UNifORM FRAUDULENT TRANSFER ACT

Schedule of Allocations of Source Mate rial

9

Source Revised

11 Sections Sections

R.S.25:2-7 25:2-21

13 R.S.25:2-8 25:2-23

R.S.25:2-9 25:2-24

15 R.S. 25:2-10 25:2-27

R.S. 25:2-11 25:2-25

17 R.S.25:2-12 25:2-25

R.S. 25:2- 13 e5
:
2
-
25

19 25:2-26

R.S. 25:2-14" Not enacted

21 R.S.25:2-15 As am. L. 1953. c. 25. s. 1 e5
:
2

-
29

25:2-30

23 R.S. 25:2-16 As am. L. 1953. c. 25. s. 2 25:2-29

R.S. 25:2-1 7 25:2-32

25 R.S. 25:2- 18 Not enacted

R.S. 20:2-19 Not enacted

27

( Derived from section 12 of

l UFTA (1984)

f
ReVised section derived from

source . and section 1 of ,

UFTA (1984) .

New

R.S. 25:2- 7

33 Revised

Sec tion

35 25:2-20

37 25:2-21

39

29 TITLE 25. FRAUDS AND FRAUDULENT CONVEYANCES

CHAPTER 2

31 ARTICLE 3. UNIFORM FRAUDULENT TRANSFER ACT

Treatment of Source Material

Source Treat ment of Source



12

Revised "Source Treatmen t of Sourc e

..section

3 25:2-22 New r,n."" from section I .1
UITA (1984) and 11 U.S.C.

5 § 101

25:2-23 RS. 25:2~8 tRevised seen.. de rived from

i·;
7 source and sec tion 2 of UFTA

(1984) and 11 U.S.C. § 101, ,
I I

9 25:2-24 R.S.25:2-9 fR~""" section derived from!
source and section 3 0 f UITA

'11 . (1984) .

25:2 ~'25

R.S. 25"-"
1
r....... section de rived from

13 R.S. :25.2-12 Q)urces and section -4 of

R.S. 26 :2-13 VITI\. (1984)

15 26:2- 26 RS.25:2-13 l........ secnen _d.....m
• 1iOU1'Ce lDld 1>e~n 4 of UFTA

17 (1984)

25:2-27 R .S. 26:2-10 [ ......ed sectien de rived from
19 source and section 5 of UITA

(1984) and 11 U.S.C . § 647

21 26:2 -28 New fDenv"" from seen.. 6.1
UFTA (1984) and 11 U.S.C .

23 § 648

25:2- 29 R.S. 25 ~ 2-15 1 jRevised secti.. derived from

25 R.S.25.2-16 sources and section 7 of

UFTA (1984)

27 25:2-30 R.S. 25:2-15 fRevised section derived from
source and section 8 of UITA

29 (1984)

25:2 -31 New tDeri ved from section 9 of

31 UITA (1984)

25:2-32 .S. 25:2-17 r~"" section derived from
33 source and section 10 of

UITA (1984)

35 26:2-33 New {DeriVed from sectiun 11 of

UITA (184)

37 25:2-34 NlIW Laws repealed

..



13

1 STATEMENT

3 This act has been promulgated by the Conference of

Commissioners on Uniform State Laws as a replacement of the

5 Uniform Conveyance Act which was adopted by New Jersey in

1919 and which eventually became R.S. 25:2-7 to R.S. 25:2-19

7· inclusive in our statutes.

The Uniform Fraudulent Transfer Act, R.S. 25:2-20 to R.S.

9 25:2-34 inclusive, applies to transfers of personal property as

well as real property; the word "conveyance" was eliminated

11 from the title because it has a connotation in some states

restricting it to a transfer of personal property. This new act,

13 like the original uniform act, does not purport to cover the

whole law of voidable transfers.

15 The basic structure and approach of the Uniform Fraudulent

Conveyance Act are preserved in the Uniform Fraudulent

17 Transfer Act. There are two sections in the new act delineating

what transfers and obligations are fraudulent. R.S. 25:2-25 is an

19 adaptation of three sections of the Uniform Fraudulent

Convayance Act; subsection a. of R.S. 25:2-27 is an adaptation

21 of another section of the Uniform Fraudulent Conveyance Act;

and subsection b. of R.S. 25:2-27 is new. One section of the

23 Uniform Fraudulent Conveyance Act (R.S. 25:2-14) is not

carried forward into the new act because it is deemed to be

25 redundant in part and in part susceptible of inequitable

application. Both acts declare a transfer made or an obligation

27 incurred with actual intent to hinder, delay, or defraud creditors

to be fraudulent. Both acts render a transfer made or obligation

29 incurred without adequate consideration to be constructively

fraudulent--i. e., without regard to the actual intent of the

31 parties--under one of the following conditions:

a. The debtor was left by the transfer or obligation with

33 unreasonably small assets for a transaction or the business in

which he was engaged;

35 b. The debtor intended to incur, or believed that he would

incur, more debts than he would be able to paYi or

37 c. The debtor was insolvent at the time or as a result of the

transfer or obligation.



14

1 As under the original Uniform Fraudulent Conveyance Act a

transfer or obligation that is constructively fraudulent because

3 insolvency concurs with or follows failure to receive adequate

consideration is voidable only by a creditor in existence at the

5 time the transfer occurs or the obligation is incurred. Either an

existing or subsequent creditor may avoid a transfer or

7 obligation for inadequate consideration when accompanied by

the financial condition or the mental state specified in R.S.

9 25:2-25.

Reasonably equivalent value is required in order to constitute

11 adequate consideration under the revised act. The revision

follows the Bankruptcy Code, 11 U.S.C. § 101 et seq., Pub. Law

13 95-598, 92 Stat. 2549, in eliminating good faith on the part of

the transferee or obligee as an issue in the determination of

15 whether adequate consideration is given by a transferee or

obligee. The new act, like the Bankruptcy Code, allows the

17 transferee or obligee to show good faith in defense after a

creditor establishes that a fraudulent transfer has been made or

19 a fraudulent obligation has been incurred. Thus a showing by a

defendant that a reasonable equivalent has been given in good

21 faith for a transfer or obligation is a complete defense although

the debtor is shown to have intended to hinder, delay, or defraud

23 creditors.

A good faith transferee or obligee who has given less than a

25 reasonable equivalent is nevertheless allowed a reduction in

liability to the extent of the value given. The new act, like the

27 Bankruptcy Code, eliminates the provision of the Uniform

Fraudulent Conveyance Act that enables a creditor to attack a

29 security transfer on the ground that the value of the property

transferred is disproportionate to the debt secured. The premise

31 of the new act is that the value of the interest transferred for

security is measured by and thus corresponds exactly to the debt

33 secured. Foreclosure of a debtor's interest by a regularly

conducted, noncollusive sale on default under a mortgage or

35 other security agreement may not be avoided under the act as a

transfer for less than a reasonably equivalent value.

37 The definition of insolvency under the act is adapted from the

definition of the terms in the Bankruptcy Code, 11 U.S.C. § 101,

39 Pub. Law 95-598, 92 Stat. 2549. Insolvency is presumed from

proof of a failure generally to pay debts as they become due.

:
•

'-
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The new act adds a new category of fraudulent transfer,

namely, a preferential transfer by an insolvent insider to a

creditor who had reasonable cause to believe the debtor to be

insolvent. An insider is defined in much the same way as in the

Bankruptcy Code, 11 U.S.C. § 101, Pub. Law 95-598, 92 Stat.

2549, and includes a relative, also defined as in the Bankruptcy

Code, 11 U.S.C. § 101, Pub. Law 95-598, 92 Stat. 2549, a

director or officer of a corporate debtor, a partner, or a person

in control of a debtor. This provision is available only to an

existing creditor. Its premise is that an insolvent debtor is

obliged to pay debts to creditors not related to him before

paying those who are insiders.

The new act omits any provision directed particularly at

transfers or obligations of insolvent partnership debtors. Under

R.S. 25:2-14 of the Uniform Fraudulent Conveyance Act any

transfer made or obligation incurred by an insolvent partnership

to a partner is fraudulent without regard to intent or adequacy

of consideration. So categorical a condemnation of a

partnership transaction with a partner may unfairly prejudice

the interests of a partner I s separate creditors. The new act

also omits as redundant a provision in the original act that

makes fraudulent a transfer made or obligation incurred by an

insolvent partnership for less than a fair consideration to the

partnership.

R.S. 25:2-29 lists the remedies available to creditors under

the new act. It eliminates as unnecessary and confusing a

differentiation made in the original act between the remedies

available to holders of matured claims and those holding

unmatured claims. Since promulgation of the Uniform

Fraudulent Conveyance Act the Supreme Court has imposed

restrictions on the availability and use of prejudgment

remedies. As a result many states have amended their statutes

and rules applicable to these remedies, and it is frequently

unclear whether a state I s procedures include a prejudgment

remedy against a fraudulent transfer or obligation.

R.S. 25:2-30 prescribes the measure of liability of a

transferee or obligee under the act and enumerates defenses.

Defenses against avoidance of a preferential transfer to an

insider under subsection b. of R.S. 25:2-27 include an adaptation
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1 of defenses available WIder subsection (-c), clauses (2-) cmd (4) of

§ 547 oJ the Bankruptcy Code, 11 U.S.C. § 547, Pub. Law

3 95-598, 92 Stat. 2597, when such a transfer is sought to be

avoided as a preference by the trustee in bankruptcy. In

5 addition a preferential transfer may be justified when shown to

be made pursuant to a good-faith effort to stave off forced
•

7 liquidation and rehabilitate the debtor. R.S. 25:2-30 aJ,se

precludes avoidance, as a constructively fraudulent transfer, of

9 the tennination of a lease on default or the enforcement of a

security interest in compliance with Article 9 of the Unifonn

11 Commercial Code, N. J.S. 12A.:9-101 et seq.

The new act includes a new section specifying when a transfer

13 is made or an obligation is incurred. The section specifying the

time when a transfer occurs is adapted from sub&ection (d) of §

15 548 of the Bankruptcy Code, 11 U.S.C. § 548, Pub. Law 95-5,93,

92 Stat. 2600. Its premise is that if the law p.rescrib.es a mode

17 for making the transfer a matter of public reco.rd or notice, it is

not deemed to be made fQr any purpose Wlder the act Wltil it l<ws
19 become such a matter of record or notice.

The new act also includes a statute of limitations that bars

21 the right rather than the remedy on expiration of the statutory

periods prescribed. The law governing limitations on actions to

23 avoid fraudulent transfers among the states is unclear and full

of diversity. The act recognizes that laches and estoppel may

25 operate to preclude a particular creditor from pursuing a

remedy against a fraudulent transfer or obligation even tho.ugh

27 the statutory period of limitations has not run.

29

"\
l. I

,
•

31

33

CIVIL JUSTICE

Property and Estates

The "Unifonn Fraudulent Transfer Act."
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SENATE LABOR, INDUSTRY AND PROFESSIONS COMMITTEE

STATEMENT TO

[FIRST REPRINT]

~EMBLY, No. 1265
with Senate committee amendments

SfATE OF NEW JERSEY
...

DATED: MAY 9, 1988

The Senate Labor, Industry and Professions Committee reports

favorably and with committee amendments Assembly Bill No. n65

(lR).

This ·bill repeals the "mriform fraudulent conveyance law,"

R.S. 25:2-7 et seq., which was adopted by New Jersey in 1919, and

replaces it with the "Uniform Fraudulent Transfer Act" which was

approved by the National Conference of Commissioners on Uniform

State Laws in 1984. The bill concerns fraudulent transfers of real
property and personal property.

In regard to present and future creditors, the bill declares a

transfer made or obligation incurred with actual intent to hinder,

delay, or defraud creditors to be fraudulent. Also, a transfer made

or obligation incurred without receiving sufficient consideration is

constructively fraudulent (i.e., without regard to the actual intent of

the parties) under one of the following conditions: (a) the debtor was

left by the transfer or obligation with unreasonably small assets for a

transaction or the business in which he was engaged; (b) the debtor

intended to incur, or believed that he would incur, more debts than

he would be able to pay; or (c) the debtor was insolvent at the time

or as a result of the transfer or obligation. As under the "mriform

fraudulent conveyance law," a transfer or obligation that is

constructively fraudulent because insolvency concurs with or follows

failure to receive sufficient consideration is voidable only by a

creditor in existence at the time the transfer occurs or the

obligation is incurred.

Reasonably equivalent value is required in order to constitute

sufficient consideration under the bill.

In comparison to the current law, this bill eliminates good faith

on the part of the transferee or obligee as an issue in the

determination of whether sufficient consideration is given by a

transferee or obligee. However, after a fraudulent transfer has been
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made or a fraudulent obligation has been incurred, a showing by a

transferee or obligee that sufficient consideration has been given in

good faith for a transfer or obligation is a complete defense even

though the debtor is shown to have intended to hinder, delay, or

defraud creditors. A good faith transferee or obligee who has given

less than sufficient consideration is nevertheless allowed a reduction

in li'ability to the extent of the value given.

The bill invalidates preferential transfers to an insider to satisfy

an antecedent debt when the debtor was insolvent and the insider had

reason to believe that the debtor was insolvent. An insider is defined

in much the same way as in the federal Bankruptcy Code, and

includes a relative, a director or officer of a corporate debtor, a

partner, or a person in control of the debtor. This provision is only

available to an existing creditor. The premise of this provision is

that an insolvent debtor is obliged to pay debts to creditors not

related or associated with him before paying those who are insiders.

The bill uses a balance sheet test for insolvency in which the

value of the debtor's liabilities are compared to the value of the

debtor's assets or an equitable test of insolvency in which a debtor is

insolvent when the debtor generally is not paying his debts as they

mature.

Defrauded creditors may pursue one or more of several options

under the bill, depending upon the posture of their claims. The

creditor may request that the court set aside the fraudulent transfer,

enjoin the transferee currently holding the property from removing it

from the reach of the creditor, or appoint a custodian of the

property.

The bill also provides a statute of limitations that bars the right

rather than the remedy on expiration of the statutory periods
prescribed.

Finally, the bill repeals N.} .5. 14A:14-10 through

N.} .5. 14A:14-12, inclusive, the sections of the corporate law which

deal with fraudulent transfers.

'\ .
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mMBLY, No. 1265

SfATE OF NEW JERSEY

PRE-FI LED FOR INTRODUCTION IN THE 1988 SESSION

By Assemblyman RILEY

"

3

5

AN ACT revising the law concerning fraudul ent transfers of real

property and personal property, enact ing Art icle 3 to Chapter

2 of Titl e 25 of the Revised Statutes, and amending N. J.S.

3B:9-9 and P.L. 1979, c . 492.

BE IT ENACTED by the Senate and General Assembly of the

i Sta le of New Jersey:

1.

9 TITLE 25

CHAPTER 2

11 ARTICLE 3. UNIFORM FRAUDULENT TRANSFEk ACT

25:2- 20. 'sho rt title.

13 25:2-21. Uefinitions: A to H.

25:2-22. Definit ions: I to Z.

15 25:2-23. Insolv ency .

25:2-24. Valu e.

17 25:2-25. Transfers fraudulent as to present and fut ure

c redit ors.

19 25:2- 26. Fac tors in det ennining fraudulent int ent.

25:2- 27. Transfers fraudulent as to present creditors.

21 25:2- 28. When transfer is made or obligation incurred.

25:2-29. Remedies of creditors.

23 25:2-30. Defenses , liability and protection of transfe ree.

25:2-31. Extinguishment of cause of action.

25 25:2-32 . Supplemen tary pro isions.

25:2-33 . Unifonni ty o f application and co nst ruction.

27 25:2-34. Laws repealed.

29 ARTICLE 3. UNIFORM FRAUDULENT TRANSFER ACT

25:2-20. Short title.

31 This a rticle shaU be known and may be ci ted as the "Uniform

Fraudulent Transfer Act. ·

33 Source: New.

[ , PLANA TlON_ ttor o. cloled I. bold-facod brickoll [ thu 'l I. tho
. bo" ; 11 I , .ot o• • cted . d Is I . t o. dod to be 0111tt ed i. t ho law.

llattor u. dor ll . ed 1lIKl I I .... uttor .
""ttor o.clo...d I. lu,.rscr lp t . _rals hal boo. adopted .. foll ows:

Au ....l , Art <_It t.. _ .......ts adop tod r obru .r, 8 . 1 .
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25:2-2 1. Definitions: A to H.

As used in this article:

3 "Affiliate" means:

a. A person who directly or indirec t ly own s, contro ls. or holds

5 with power to vote , 20% or mor e of the outstanding voting

securi t ies of the debtor, othe r than a pe rson who holds the

33

35

31

29

;

•

7 securi ties ,

37

(1) As a fiduciary or agent without sole discret ionary power to

9 vote the sec urities: or

(2) Solely to secure a debt , if the person has not exerc ised the

11 power to vote:

b. A corporation 20% or more of whose outst anding voting

13 securit ies are directly or indi rec t ly owned, con t rolled, or held

with power to vo te. by the deb to r or a person who direc tly or

15 indirec tly owns, cont rols, ur holds wi th power to vot e. 20% or

more of the out standing voting securit ies of the debtor, ot her

17 than a person who holds the secur ities.

(1) As a fiduci ary or agent without sole power to vot e the

19 securit ies: or

(2) Solely to secure a debt , if the person has not in fact

21 exe rcised the power to vot e;

c. A person whose business is operated by the debtor under a

23 lease or othe r agreement , or a person subst an ially all o f whose

assets a re cont rol1ed by the debtor; or

25 d. A person who operates the debtor 's business under a lease

or other agreement or controls substantially all of the debtor ' s

27 assets.

"Asse t " means propert y of a debtor. but the tenn does not

include:

a. Property to the extent it is encumbered by a valid lien;

b. Property to the ex tent it is generally exempt under

nonbankruptcy law; or

c. An inte res t in property held in tenancy by the entireties to

the extent it is not subject to process by a creditor holding a

claim against only one ten ant .

"Claim" means a right to payment. whether or not the right is

reduced to judgment. liquidated. unliquidated. fixed. contingent .

mat ured. unmatured. disputed. undisputed, legal. equitable.

39 sec ured. or unsecu red.

"Creditor" means a pe rson who has a claim.



3

7

9

2 1

19

"Debt" means liabil it y on a claim.

"Debtor" means a person who is liable on a cla im.

:3 Sourc e: R.S. 25:2-7.

25:2-2 2. Defini t ions: I to Z.

5 As used in this ar ticl e:

"Inside r" includes:

a. If the debtor is an individual.

(I) A relat ive of the debtor or of a general partner of the

debtor;

(2) A partne rship in which the debtor is a gene ral partner;

(3) A general par tne r in a pa rtnership described in paragraph

(2) of subsect ion a. of this definition; or

(4) A corporation of which the debtor is a director, officer, or

person in control;

b. If the debtor is a corporation,

(1) A director of the debtor;

(2) An office r of the debtor;

(3) A person in control of the debtor;

(4) A partnership in which the debtor is a general partner;

(5) A general partner in a partnership described in paragraph

(4) of subsec tion b. of this de finit ion; or

(6) A rela tive of a gene ral partner, director, officer. or person

in control of the deb tor;

c. If the debtor is a partnership,

(1) A general part ner in the debtor;

(2) A relative of a general partner in, or a general partner of.

or a person in control of the debtor;

(3) Another partnership in which the debtor is a general

11

15

13

25

27

17

23

,

29 partn er;

(4) A general partner in a pa rtne rship desc ribed in paragraph

31 (3) of subsection c. of this de finition; or

(5) A perso n in cont rol of the debtor;

33 d. An af filiate, or an insider of an affilia te as if the affi lia te

were the debtor; and

35 e. A manag ing agent of the debtor.

"Lien" means a charge against or an interest in property to

37 secure payment of a debt or performance of an obligation, and

inc ludes a security in te rest created by agreement, 'a judidal lien

39 obtained by legal or equitable process or proceedings, a

common-law lien , or a s ta tutory lien.

-
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"Person" means an individual. partne rship. corporat ion.

assoc iat ion. organization. government or governme ntal

3 subd ivision or agency. business trust . es ta te. trust . or any other

legal or commercial entity.

5 "Prope rty" means anything tha t may be the subject of

ownership.

7 "Rela tive" means an individual rela ted by consanguinit y

within the th ird degree as determined by the common law . a

9 spouse. o r an individual rela ted to a spouse within the third

deg ree as so det erm ined. and includes an individual in an

11 adopt ive relat ionship wit hin the third degree.

"Transfe r" means every mode. direct or indirec t . absolute or

13 cond itio nal, volunt ary or involunta ry. of disposing of or parting

with an asse t or an interest in an asset . and includes payment of

15 mone y. release. lease. and '\;reation of a lien or other

encumbrance .

17 "Valid lien" means a lien that is effective against the holder

of a judicial lien subsequently obtained by legal or equi table

19 process or proceedings.

Source: New.

21 25:2-23. Insolvency.

a. A debto r is insolvent if the sum of the debtor 's debts is

23 grea ter than all of the debtor' s assets. at a fair valuation.

b. A debtor who is gene rally not paying his debts as they

25 become due is presumed to be insolvent.

c. A partnership is insolvent under subsec tion a. of this

27 sec tion if the sum of the partnership ' s debt s is gre ater than the

aggregat e. at a fair valua tion. of ell of the par tnership ' s assets

29 and the sum of the excess of the value of each general par tn er ' s

nonpar tnership assets over the partner 's nonpar tne rship debt s .

31 d. Asset s under this sec tion do no t include property that has

been transfe rred. conc ealed. o'r removed with intent to hinder,

33 delay. or defraud credito rs or that has been transferred in a

manner making the transfer voidab le under th is article.

35 e. Debts under this sec tion do not includ .. an obligation to the

ex tent it is sec ure d by a valid lien on property of the debtor not

37 included as an asset.

Source: R.S. 25:2- 8.
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25:2- 24. Value.

a. Value is given for a trans fe r or an obliga tion if. in

3 exchange for the transfer or obligat ion. property is tr ansferred

or an ant ecedent debt is secured or sat isfied, but value does not

5 include an unperfonned promise made otherwise than in the

ord inary course of the prnrnisor ' s business to furnish support to

7 the debtor or another person.

b. For the purposes of subsec tion b. of R.S. 25:2-25 and R.S.

9 25:2- 27, a person gives a reasonably equivalent value if the

person acquires an interest of the debtor in an asset pursuant to

11 a regularly conduc ted. noncollusive foreclosure sale or execution

of a power of sa le for the acquisition or disposition of the

13 int erest of the debtor upon default under a mortgage. deed of

trust . or security agreement.

15 c. A transfer is made for present value if the exchange

between the debtor and the transferee is intended by them to be

17 contemporaneous and is in fac t substan tially contemporaneous.

Sourc e: R.S. 25:2- 9.

19 25:2-2 5. Transfe rs fraudulent as to present and future

credit ors .

21 A transfe r made or obligation incurred by a deb tor is

fraudulent as to a creditor. whet her the creditor 's claim arose

23 before or after the t ransfer was made or the obligat ion was

incurred, if the debtor made the transfer or incurred the

25 obligation:

a. With actual intent to hinde r, delay, or de fraud any creditor

27 of the deb to r; or

b. Without receiving a reasonab ly equival ent value in

29 exch ange for the transfer or obligation. and the debtor:

(1) Was engaged or was about to engage in a business or a

31 transact ion for which the rem aining asse ts of the debtor were

unreasonably small in relation to the business or transac tion; or

33 (2) Intended to incu r, or believed or reaso nably should have

beli eved tha t the debtor wouid incur, debts beyond the debtor 's

35 ability to pay as they become due.

Source: R.S. 25:2- 11; R.S. 25:2-12; R.S. 25:2-13.

37 25:2-2 6. Factors in determining frau dulent intent.

ln determining actual in tent under subsection a. of R.S.

39 25:2-25 considerat ion may be 8;ven , among oth er factors. to

whether:

41 a. The transfer or obligat ion was to an insider;

,

•
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b. The debtor retained possession or control of the propert y

tiansferred after the transfer:

3 c.' The transfer or obligation was disclo sed or concealed:

d. Before the transfer was made or obliga tion was incurred.

5 the debtor had been sued or threatened with suit :

e. The transfer was of substant ial ly all the debto r ' s asse ts;

i f. The debtor absconded;

g. The debtor removed or concealed assets:

9 h. The value of the consideration received by the debtor was

reasonably equivalent to the value of the asset transferred or

11 the amount of the obliga tion incurred;

i. The debtor was insolvent or became insolvent shortly aft er

13 the transfer was made or the obligation was incurred:

j. The transfer occurred shortly before or shortly after a

15 substantial debt was incurred; and

k. The debtor transferred the essential assets of the business

17 to a lienor who transferred the assets to an insider uf the debtor.

Source: R.S. 25;2- 13.

19 25:2-2 7. Transfe rs fraudulent as to present creditors.

a. A transfer made or obligation incurred by a debtor is

21 fraudulent as to a credi tor whose claim arose before the

transfer was made or the obligation was incurred if the debtor

23 made the transfer or incurred the obligat ion without receiving a

reason ably equivalent value in exchange for the transfer or

25 obligation and the deb tor was insolvent at that time or the

deb tor became insolvent as a result of the transfer or obligation.

27 b. A transfer made by a debtor is fraudulent as to a creditor

whose claim aros e before the transfer was made if the transfer

29 was made to an insider for an antecedent debt . the debtor was

insolvent at that time. and the inside r had reasonable ca use to

31 believe that the debtor was insolvent.

Source ; R.S. 25:2-10.

33 25:2-2 8. When transfe r is made or obligation incurred.

For the purposes of this a rticl e:

35 a. A trans fer is made :

(1) Wi th respect to an asse t tha t is real property ot her than a

37 fixture. but includ ing the inte res t of a seller or purchaser under

a contract for the sale of the asse t . when the transfe r is so far

39 perfect ed that a good- fait h purchaser of the asset from the

debto r agains t whom applicable law permits the transfer to be

•
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perfected cannot acquire an interest , in the asset that is superior

to the interest of the transferee; and

3 (7.) With respect to an asset that is not real propert y or that is

a fixture. when the tr~sfer is so far perfected that a creditor

5 on a simple cont rac t cannot acqu ire a judicial lien oth erwise

than under this article that is superior to the interest of the

7 transferee;

b. If applicable law permits the transfer to be perfected as

9 provided in subsection a. of this section and the transfer is not
•

so perfected before the commencement of an action for relief

11 under this article. the transfer is deemed made immedi ately

before the commencement of the action;

13 c. If applicable law does not permit the transfer to be

perfec ted as provided in subsection a. of this section. the

15 transfer is made when it becomes effective between the debtor

and the transferee;

17 d. A transfer is not made until the debtor has acqui red rights

in the asse t transferred:

19 e. An obligat ion is incurred:

(1) If oral. when it becomes effective between the parties; or

21 (2) If evidenc ed by a writing, when the writing executed by

the obligor is deliv ered to or for the benefit of the obligee.

23 Source; New.

25:2-29. Rem edies of creditors.

25 a. In an ac tion for relief against a transfer or obligation

under this ar ticl e, a c reditor, subject to the limitations in R.S.

27 25:2- 30. may obtain;

(1) Avoidanc e of the transfer or obligation to the extent

29 nec essary to sa tisfy the creditor 's claim;

(2) An att achment or other provisional remedy aga inst the

31 asset t ransfe rred or other prope rty of the transferee in

accordance with the procedure prescribed by Chapter 26 of Title

33 2A of the New Jersey Statutes and by Rule 4:60 et seq . of the

Rules Governing the Courts of the State of New Jersey;

35 (3) Subjec t to applic able principl es of equit y and in

accordanc e with applicable rules of civil procedure.

37 (a) An injunction against further dispositio by the debtor or

transfer ee, or bot h. of the asse t t ransfe rred or of other property;

39 (b) Appointment of a receiver to take charge of the asset

t ransferred or of other property of the transferee; or

-
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(c) Any other relief the circumstances may require.

b. If a creditor has obtained a judgment on a claim aga inst

3 the debtor. the creditor. if the court so orders. may levy

execution on the asset transferred or its proceeds .

5 Source: R.S.25:2-15 amended 1953. c .25. s. I : R.S. 25:2-16

amended 1953. c. 25. s. 2.

7 25:2-30. Defenses. liability and protection of transferee.

a. A transfer or obligation is not voidable under subsec t ion a .

9 of R.S. 25:2-25 against a person who took in good faith and for a ~

reasonably equivalent value or against any subs equent tr ansferee

11 or ohligee.

b. Except as otherwise provided in this section. to the extent

13 a transfer is voidable in an action by a creditor under paragraph

(1) of subsection a. of R.S. 25:2-29. the creditor may recover

15 judgment for the value of the asset transferred. as adjusted

under subsec tion c . of this section. or the amount necessary to

17 satisfy the c redi to r ' s claim. whichever is less. The judgment

ma y be ent ered aga inst:

19 (1) the first t ansferee of the asset or the person for whose

benefit the transfer was made; or

21 (2) Any subsequent transferee other than a good-faith

t ransferee who took for value or from any subsequent transferee.

23 c. If the judgment under subs ection b. of this se ction is based

upon the value of the asset t rans ferred. the judgment shall be

25 for an amount equal to the value of the asse t at the time of the

transfer. subject to adjustment as the equit ies may require.

27 d. Notwithstanding voidabil ity of a transfer o'r an obligation

under this article. a good- faith transferee or obligee is entitled.

29 to the extent of the value given the debtor for the t ansfer or

obligat ion. to

31 (1) A lien on or a righ t to retain any interest in the asset

t ransferred ;

33 (2) Enforcement of any obligation incu rred; or

(3) A reduct ion in the amount of the liability on the judgment.

35 e. A transfer is not voidabl e unde r subsection b. of R.S.

25:2-25 or R.S. 25:2- 27 if the transfer results from :

37 (1) Termination of a lease upon default by the debtor when the

termination is pursuant to the lease and applicabl e law; or

•
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9

11

27

23

(2) Enforcement of a security interest in compliance with

Article 9 of the Unifonn Commercial Code, N. J.S. 12A:9-101 et

3 seq .

r. A transfe r is not voidable under subsection b. of R.S.

5 25:2-27:

(I) To the exten t the insider gave new value to or for the

7 benefit of the debtor after the transfer was made unless the new

value was secured by a valid lien:

(2) If made in the ordinary course of business or financial

affairs of the debtor and the insider: or

(3) If made pursuant to a good-faith effort to rehabilitate the

debtor and the transfer secured present value given for that

purpose as well as an antecedent debt of the debtor.

Source: R.S. 25:2-15 amended 1953, c. 25, s. 1.

25:2-31. Extinguishment of cause of action.

A cause of action with respect to a fraudulent transfer or

obligation under this article is extinguished unless action is

brought :

a. Under subsection a. of R.S. 25:2-25, within four years

after the transfer was made or the obligation was incurred' or. if

lat er. within one yea r after the transfer or obligation was or

could reasonably have been discovered by the cl aimant ;

b. Under subsec tion b. of R.S. 25:2-25 or subsection a. of R.S.

25:2-27, within four years after the transfer was made or the

obligation was incurred; or

c. Under subsection b. of R.S. 7.5 :2-27, within one year after

the trans fe r was made or the obligation was incurred.

Source: Neve.

25:2-3 2. Supplementary provision.

Unless displa ced by the provisions of this article, the

pr inciples of law and equi ty, includ ing the law merchant and the

law relating to principal and agent , estoppel, laches, fraud,

misrepresentation, duress, coercion, mistake, insolvency, or

other valida ting or invalidating cause, supplement its provisions.

Source: R.S. 25:2-1 7.

25:2- 33. Unifonnity of applica t ion and const ruction.

This ar ticle shall be applied and construed to effec tuate its

general purpose to make uniform the law with respect to the

subjec t of th is article among states enacting it.

Source: New.

29

25

21

13

33

37

19

39

31

35

17

15

\
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25:2-34. Laws repealed.

The following are repealed:

3 R.S. 25:2-7 through R.S. 25:2-19 inclusive.

1N.I .S. 14A:14-10 is repealed.1

5 Source: New.

2. N.I.S. 38:9-9 is amended to read as follows:

7 38 :9-9. When right to disclaim is barred. The right of a person

to disclaim property or any interest therein is barred, if before

9 the expirat ion of the period of time in which he is permitt ed to

disclaim:

11 a. The property or interest is seized under judic ial process

issued against him; or

13 b. He accepts or exercises control as beneficial owner over

all or any part of the property or inte res t; or

15 c. He voh~ntarily transfers or encumbers or contracts to

transfer or encumber all or any part of the property or interes t;

17 or

d. He disclaims or attempts to disclaim all or any part of the

19 property or interest in fraud of his creditors as set forth in the

("Unifonn Fra udulent Conveyance Law" (R.S. 25:2-7 et seq.jl

21 "Uniform Fraudulent Transfer Act " (R.S. 25:2-20 et seq .]: or

e. He executes a written waiver of his right to-disclaim,

23 (ef: N.I .S. 38:9-9)

3. Section 9 of P.L. 1979. c. 492 (C. 46:2E-9) is amended to

25 read as follows:

9. The right of a person to disclaim property or any interest

27 therein is barred if the property or interest is seized under

judicial process issued against the person before the expiration

29 of the period in which he is permitted to disclaim; or if before

the expirat ion of the perio d in which he is permitted to disclaim.

31 the person (1) accepts or exercises control as beneficial owner

over all or any part of such property or int erest ; or (2)

33 voluntarily transfers or encumbers or contrac ts to transfer or

enc umber all or any part of such property or interest ; or (3)

35 disclaims or attempts to discl aim all or any part of such,
property or interest in fraud of his credito rs as set forth in the

37 [Unifonn Fraudulent Conveyance Law (R.S. 25:2-7 et seq.))

"Unifonn Fraudulent Transfer Act " (R.S. 25:2-20 et seq .]: or (4)

39 executes a writt en waiver of the right to disclaim.

(ef : P.L. 1979, c . 492. s. 9)
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4. This act shall take effect January 1 next following

enactment.

3

5 TITLE 25. FRAUDS AND FR AUDULENT CONVEYANCES

CHAPTER 2

7 ARTICLE 3. UNIFORM FRAUDULEN T TRANSFER ACT

Schedule of Alloc ations of Source Material

..

•

9

Source
11 Sections

R.S.25:2-7

13 R.S.25:2-8

R.S.25:2-9

15 R.S. 25:2-10

R.S. 25:2-11

17 R.S. 25:2-12

R.S. 25:2- 13

19

R.S.25:2-14

21 R.S. 25:2-15

23 R.S. 25:2-16

R.S. 25:2-17

25 R.S. 25:2-18

R.S. 20:2-19

27

As am. L. 1953, c. 25, s, 1

As am. L. 1953, c. 25, s. 2

Revised
Sections

25:2-21

25:2 -23

25:2-24

25:2-27

25:2-25

25:2-25

(25 :2-25

125:2- 26

Not enacted

(25:2 -29

t 25:2- 30

25:2-29

25:2-32

Not enacted

Not enacted

29 TITLE 25. FRAUDS AND FRAUDULENT CONVEYANCES

CHAP TER 2

31 ARTICLE 3. UNIFORM FRAUDU LENT TRANSFER ACT

Treatment of Source Material

33 Revised
Section ·

35 25:2-20

37 25:2-21

39

Source

New

R.S. 25:2-7

Treatment of Source

( Derived from sec tion 12 of

t UFTA (1984)

f
ReVised sec tion derived from

sou rce , and sec tion 1 of

UFTA (1984)
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Revised Sourc e Tr eatment of Sou rce
Section

3 25:2-22 New ~D, Mved Irom sec t lon I 0 I
UFTA (1984) and 11 U.S.C.

5 § lU I

25:2-23 R.S.25:2-8 f"'''" sectton ",M.," lrom
7 source and section 2 of UFTA

(1984) and 11 U.S.C. § 101

9 25:2-24 R.S.25:2-9 tRevised sec tion deMved Irom
source and section 3 of UFTA

11 (1984)

25:2-25 R& 25'-':) {"evised se tion ",Mved Irom
13 R.S. 25.2 -12 sources and section -I of

R.S. 25:2-13 UFTA (1984)

15 25:2-26 R.S.25:2-1 3 f"'''" section ",M.," from
sou rce and se ct ion 4 of UFTA

17 (1984)

25:2- 27 R.S. 25:2-10 tRevised se tion deMved Irom
19 source and sec tion 5 o f UFTA

(1984) and 11 U.S.C. § 547

21 25:2-28 New ~D""'" Irorn section 6 01

UFTA (1984) and 11 U.S.C.

23 § 548

25:2-29 R.S. 25~2-15J {"" '''" section de rived lrom
25 R.S. 25.2-16 so urces and section 7 of

UFTA (1984)

27 25:2 -3 0 R.S. 25:2-15 f"'''" sec tion derived from
sou rce and sec t ion 8 of UFTA

29 (1984)

25:2 -31 New f Derived from sect ion 9 of

31 UFTA (1984)

25:2-32 R.S.25:2-17 r""""section ",M.," Irom
33 source and section 10 of

UFTA (1984)

35 25:2- 33 New tDerived from sect ion 11 of

UFTA (184)

37 25:2- 34 New Laws repealed

,
I
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CIVIL JUSTICE

Property and Estates

The "Unifo rm Fraudulent Transfer Act. "
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ASSEMBLY FINANCIAL INSTITUTIONS COMMITTEE

STATEMENT TO

ASSEMBLY, No. 1265
with Assembly committee amendments

STATE OF NEW JERSEY

DATED: FEBRUARY 8,1988

This bill, as amended, was favorably reported from the

Assembly Financial Institutions Committee.

Under the bill, a transfer made or obligation incurred with

actual intent to hinder, delay, or defraud creditors is fraudulent.

Also under the following conditions, a transfer made or obligation

incurred without adequate consideration is constructively

fraudulent, i.e., without regard to the actual intent of the

parties: 1) the debtor was left by the transfer or obligation with

unreasonably small assets for a transaction or the business in

which he was engaged, 2) the debtor intended to incur, or

believed that he would incur, more debts than he would be able to

pay, or 3) the debtor was insolvent at the time or as a result of

the transfer or obligation.

A transfer or obligation that is constructively fraudulent

because insolvency concurs with or follows failure to receive

adequate consideration is voidable only by a creditor in existence

at the time the transfer occurs or the obligation is incurred.

Reasonably equivalent value is required in order to constitute

adequate consideration.

The bill eliminates good faith on the part of the transferee or

obligee as an issue in the determination of whether adequate

consideration is given by a transferee or obligee. It allows the

transferee or obligee to show good faith in defense after a

creditor establishes that a fraudulent transfer has been made or a

fraudulent obligation has been incurred. A showing by a

defendant that a reasonable equivalent has been given in good

faith for a transfer or obligation is a complete defense although

the debtor is shown to have intended to hinder, delay, or defraud

creditors.

The bill adds a new category of fraudulent transfer,

preferential treatment by an insolvent insider to a creditor who

has reasonable cause to believe the debtor to be insolvent'. An

insider includes a relative, a director or officer of a corporate
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debtor, a partner, or a person in control of a debtor. The premise

of this provision is that an insolvent debtor is obliged to pay debts

to creditors not related to him before paying those who are

insiders.

The bill provides certain remedies for creditors, R.S. 25:2-29

subject to the limitations which provide certain defenses, liability
•

and protection of transferees, R.S. 25:2-30.

The bill provides a statute of limitations that bars the. right

rather than the remedy on expiration of the statutory periods

prescribed.

An amendment to the bill would repeal N. J.S. 14A:14-10, the

section of the corporate law which deals with fraudulent

transfers.

This bill was pre-filed for introduction in the 1988 session

pending technical review. As reported the bill includes the

changes required by technical review which has been performed.

·.~
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[SECOND REPRINT]

ASSEMBLY, No. 1265

STATE OF NEW JERSEY

PRE-FILED FOR INTRODUCTION IN THE 1988 SESSION

By Assemblyman RILEY

1 AN ACT revising the law concerning fraudulent transfers of real

property and personal property, enacting Article 3 to Chapter

3 2 of Title 25 of the Revised Statutes, and amending N.J .S.

3B:9-9 and P.L. 1979, c. 492.

5

BE IT ENACTED by the Senate and General Assembly of the

7 State of New Jersey:

1.

9 TITLE 25

CHAPTER 2

11 ARTICLE 3. UNIFORM FRAUDULENT TRANSFER ACT

25:2-20. Short title.

13 25:2-21. Definitions: A to H.

25:2-22. Definitions: I to Z.

15 25:2-23. Insolvency.

25:2-24. Value.

17 25:2-25. Transfers fraudulent as to present and future

creditors.

19 25:2-26. Factors in determining fraudulent intent.

25:2-27. Transfers fraudulent as to present creditors.

21 25:2-28. When transfer is made or obligation incurred.

25:2-29. Remedies of creditors.

23 25:2-30. Defenses, liability and protection of transferee.

25:2-31. Extinguishment of cause of action.

25 25:2-32. Supplementary provisions.

25:2-33. Uniformity of application and construction.

27 25:2-34. Laws repealed.

29 ARTICLE 3. UNIFORM FRAUDULENT TRANSFER ACT

25:2-20. Short title.

31 This article shall be known and may be cited as the "Uniform

Fraudulent Transfer Act."

33 Source: New.

EXPLANATION--Matter enclosed in bold-faced brackets [thus] in the
above bill is not enacted and is intended to be omitted in the law •

•
Matter underlined ~ is new matter.
Mrtter enclosed in superscript numerals has been adopted as follows:
2 Assembly AFI committee amendments adopted February 8, 1988.

Senate SLI commi ttee amendments adopted May 9, 1988.,
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1 25:2-21. Definitions: A to H.

As used in this article:

3 "Affiliate" means:

a. A person who directly or indirectly owns, controls, or holds

5 with power to vote, 20% or more of the outstanding voting

securities of the debtor, other than a person who holds the

7 . securi ties,

(1) As a fiduciary or agent without sole discretionary power to

9 vote the securi ties; or

(2) Solely to secure a debt, if the person has not exercised the

11 power to vote;

b. A corporation 20% or more of whose outstanding voting

13 securities are directly or indirectly owned, controlled, or held

with power to vote, by the debtor or a person who directly or

15 indirectly owns, controls, or holds with power to vote, 20% or

more of the outstanding voting securities of the debtor, other

17 than a person who holds the securities,

(1) As a fiduciary or agent without sole power to vote the

19 securities; or

(2) Solely to secure a debt, if the person has not in fact

21 exercised the power to vote;

c. A person whose business is operated by the debtor under a

23 lease or other agreement, or a person substantially all of whose

assets are controlled by the debtor; or

25 d. A person who operates the debtor's business under a lease

or other agreement or controls substantially all of the debtor's

27 assets.

"Asset" means property of a debtor, but the term does not

29 include:

a. Property to the extent it is encumbered by a valid lien;

31 b. Property to the extent it is generally exempt under

nonbankruptcy law; or

33 c. An interest in property held in tenancy by the entireties to

the extent it is not subject to process by a creditor holding a

35 claim against only one tenant.

"Claim" means a right to payment, whether or not the right is

37 reduced to judgment, liquidated, unliquidated, fixed, contingent,

matured, unmatured, disputed, undisputed, legal, equitable,

39 secured, or unsecured.
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1 "Creditor" means a person who has a claim.

"Debt" means liability on a claim,

3 "Debtor" means a person who i.:i liable on a claim.

Source: R.S. 25:2-7.

5 25:2-22. Definitions: I to Z.

As used in this article:

7 "Insider" includes:

a. If the debtor is an individual,

9 (1) A relative of the debtor or of a general partner of the

debtor;

11 (2) A partnership in which the debtor is a general partner;

(3) A general partner in a partnership described in paragraph

13 (2) of subsection a. of this definition; or

(4) A corporation of which the debtor is a director, officer, or

15 person in control;

b. If the debtor is a corporation,

17 (1) A director of the debtor;

(2) An officer of the debtor;

19 (3) A person in control of the debtor;

(4) A partnership in which the debtor is a general partner;

21 (5) A general partner in a partnership described in paragraph

(4) of subsection b. of this definition; or

23 (6) A relative of a general partner, director, officer, or person

in control of the debtor;

25 c. If the debtor is a partnership,

(1) A general partner in the debtor;

27 (2) A relative of a general partner in, or a general partner of,

or a person in control of the debtor;

29 (3) Another partnership in which the debtor is a general

partner;

31 (4) A general partner in a partnership described in paragraph

(3) of subsection c. of this definition; or

33 (5) A person in control of the debtor;

d. An affiliate, or an insider of an affiliate as if the affiliate

35 were the debtor; and

e. A managing agent of the debtor.

37 "Lien" means a charge against or an interest in property to

secure payment of a debt or performance of an obligation, and

39 includes a security interest created by agreement, a judicial lien
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1 obtained by legal or equitable process or proceedings, a

common-law lien, or a statutory lien.

3 "Person" means an individual, partnership, corporation,

association, organization, government or governmental

5 subdivision or agency, business trust, estate, trust, or any other

legal or commercial entity.

7. "Property" means anything that may be the. subject of

ownership.

9 "Relative" means an individual related by consanguinity

within the third degree as determined by the common law, a

11 spouse, or an individual related to a spouse within the third

degree as so determined, and includes. an individual in an

13 adoptive relationship within the third degree.

"Transfer" means every mode, direct or indirect, absolute or

15 conditional, voluntary or involuntary, of disposing of or parting

with an asset or an interest in an asset, and includes payment of

17 money, release, lease, and creation of a lien or other

encumbrance.

19 "Valid lien" means a lien that is effective against the holder

of a judicial lien subsequently obtained by legal or equitable

21 process or proceedings.

Source: New.

23 25:2-23. Insolvency.

a. A debtor is insolvent if the sum of the debtor's debts is

25 greater than all of the debtor's assets, at a fair valuation.

b. A debtor who is generally not paying his debts as they

27 become due is presumed to be insolvent.

c. A partnership is insolvent under subsection a. of this

29 section if the sum of the partnership's debts is greater than the

aggregate, at a fair valuation, of all of the partnership I s assets

31 and the sum of the excess of the value of each general partner 's

nonpartnership assets over the partner's nonpartnership debts.

33 d. Assets under this section do not include property that has

been transferred, concealed, or removed with intent to hinder,

35 delay, or defraud creditors or that has lJeen transferred in a

manner making the transfer voidable under this article.

37 e. Debts under this section do not include an obligation to the

extent it is secured by a valid lien on property of the debtor not

39 included as an asset.



",

A1265 [2R]

5

1 Source: R.S. 25:2-8.

25:2-24. Value.

3 a. Value is given for a transfer or an obligation if, in

exchange for the transfer or obligation, property is transferred

5 or an antecedent debt is secured or satisfied, but value does not

,include an unperfonned promise made otherwise than in the

7 ordinary coursa of the promisor's business to furnish support to

the debtor or another person.

9 b. For the purposes of subsection b. of R.S. 25:2-25 and

R.S. 25:2-27, a person gives a reasonably equivalent value if the

11 person acquires an interest of the debtor in an asset pursuant to

a regularly conducted, noncollusive foreclosure sale or execution

13 of a power of sale for the acquisition or disposition of the

interest of the debtor upon default under a mortgage, deed of

15 trust, or security agreement.

c. A transfer is made for present value if the exchange

17 between the debtor and the transferee is intended by them to be

contemporaneous and is in fact substantially contemporaneous.

19 Source: R.S. 25:2-9.

25:2-25. Transfers fraudulent as to present and future

21 creditors.

A transfer made or obligation incurred by a debtor is

23 fraudulent as to a creditor, whether the creditor's claim arose

before or after the transfer was made or the obligation was

25 incurred, if the debtor made the transfer or incurred the

obligation:

27 a. With actual intent to hinder, delay, or defraud any creditor

of the debtor; or

29 b. Without receiving a reasonably equivalent value in

exchange for the transfer or obligation, and the debtor:

31 (1) Was engaged or was about to engage in a business or a

transaction for which the remaining assets of the debtor were

33 unreasonably small in relation to the business or transaction; or

(2) Intended to incur, or believed or reasonably should have

35 believed that the debtor would incur, debts beyond the debtor 's

ability to pay as they become due.

37 Source: R.S. 25:2-11; R.S. 25:2-12; R.S. 25:2-13.

25:2-26. Factors in detennining fraudulent intent.

39 In detennining actual intent under subsection a. of
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1 R.S. 25:2-25 consideration may be given, among other factors,

to whether:

3 a. The transfer or obligation was to an insider;

b. The debtor retained possession or control of the property

5 transferred after the transfer;

c. The transfer or obligation was disclosed or concealed;

7 . d. Before the transfer was made or obligation was incurred,

the debtor had been sued or threatened with suit;

9 e. The transfer was of substantially all the debtor's assets;

f. The debtor absconded;

11 g. The debtor removed or concealed assets;

h. The value of the consideration received by the debtor was

13 reasonably equivalent to the value of the asset transferred or

the amount of the obligation incurred;

15 i. The debtor was insolvent or became insolvent shortly after

the transfer was made or the obligation was incurred;

17 j. The transfer occurred shortly before or shortly after a

substantial debt was incurred; and

19 k. The debtor transferred the essential assets of the business

to a lienor who transferred the assets to an insider of the debtor.

21 Source: R.S. 25:2-13.

25:2-27. Transfers fraudulent as to present creditors.

23 a. A transfer made or obligation incurred by a debtor is

fraudulent as to a creditor whose chUm arose before the

25 transfer was made or the obligation was incurred if the debtor

made the transfer or incurred the obligation without receiving a

27 reasonably equivalent value in exchange for the transfer or

obligation and the debtor was insolvent at that time or the

29 debtor became insolvent as a result of the transfer or obligation.

b. A transfer made by a debtor is fraudulent as to a creditor

31 whose claim arose before the transfer was made if the transfer

was made to an insider for an antecedent debt, the debtor was

33 insolvent at that time, and the insider had reasonable cause to

believe that the debtor was insolvent.

35 Source: R.S. 25:2-10.

25:2-28. When transfer is made or obligation incurred.

37 For the purposes of this article:

a. A transfer is made:

39 (1) With respect to an asset that is real property other than a
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1 fixture, but including the interest of a seller or purchaser under

a contract for the sale of the asset, when the transfer is so far

3 perfected that a good-faith purchaser of the asset from the

debtor against whom applicable law permits the transfer to be

5 perfected carmot acquire an interest in the asset that is superior

to the interest of the transferee; and

7 (2) With respect to an asset that is not real property or that is

a fixture, when the transfer is so far perfected that a creditor

9 on a simple contract carmot acquire a judicial lien otherwise

than under this article that is superior to the interest of the

11 transferee;

b. If applicable law permits the transfer to be perfected as

13 provided in subsection a. of this section and the transfer is not

so perfected before the commencement of an action for relief

15 under this article, the transfer is deemed made immediately

before the commencement of the action;

17 c. If applicable law does not permit the transfer to be

perfected as provided in subsection a. of this section, the

19 transfer is made when it becomes effective between the debtor

and the transferee;

21 d. A transfer is not made until the debtor has acquired rights

in the asset transferred;

23 e. An obligation is incurred:

(1) If oral, when it becomes effective between the parties; or

25 (2) If evidenced by a writing, when the writing executed by

the obligor is delivered to or for the benefi t of the obligee.

27 Source: New.

25:2-29. Remedies of creditors.

29 a. In an action for relief against a transfer or obligation

under this article, a creditor, subject to the limitations in R.S.

31 25:2-30, may obtain:

(1) Avoidance of the transfer or obligation to the extent

33 necessary to satisfy the creditor's claim;

(2) An attachment or other provisional remedy against the

35 asset transferred or other property of the transferee in

accordance with the procedure prescribed by Chapter 26 of Title

37 2A of the New Jersey Statutes and by Rule 4:60 et seq. of the

Rules Governing the Courts of the State of New Jersey;

39 (3) Subject to applicable principles of equity and in
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1 accordance with applicable rules of civil procedure,

(a) An injunction against further disposition by the debtor or

3 transferee, or both, of the asset transferred or of other property;

(b) Appointment of a receiver to take charge of the asset

5 transferred or of other property of the transferee; or

(c) Any other relief the circumstances may require.

7' b. If a creditor has obtained a judgment on a claim against

the debtor, the creditor, if the court so orders, may levy

9 execution on the asset transferred or its proceeds.

Source: R.S. 25:2-15 amended 1953, c. 25, s. 1; R.S. 25:2-16

11 amended 1953, c. 25, s. 2.

25:2-30. Defenses, liability and protection of transferee.

13 a. A transfer or obligation is not voidable under subsection a.

of R.S. 25:2-25 against a person who took in good faith and for a

15 reasonably equivalent value or against any subsequent transferee

or obligee.

17 b. Except as otherwise provided in this section, to the extent

a transfer is voidable in an action by a creditor under paragraph

19 (1) of subsection a. of R.S. 25:2-29, the creditor may recover

judgment for the value of the asset transferred, as adjusted

21 under subsection c. of this section, or the amount necessary to

satisfy the creditor's claim, whichever is less. The judgment

23 may be entered against:

(1) the first transferee of the asset or the person for whose

25 benefit the transfer was made; or

(2) Any subsequent transferee other than a good-faith

27 transferee who took for value or from any subsequent transferee.

c. If the judgment under subsection b. of this section is based

29 upon the value of the asset transferred, the judgment shall be

for an amount equal to the value of the asset at the time of the

31 transfer, subject to adjustment as the equities may require.

d. Notwithstanding voidability of a transfer or an obligation

33 under this article, a good-faith transferee or obligee is entitled,

to the extent of the value given the debtor for the transfer or

35 obligation, to

(1) A lien on or a right to retain any interest in the asset

37 transferred;

(2) Enforcement of any obligation incurred; or

39 (3) A reduction in the amount of the liability on the judgment.



".

A1265 [2R]

9

1 e. A transfer is not voidable under subsection b. of

R.S. 25:2-25 or R.S. 25:2-27 if the transfer results from:

3 (1) Termination of a lease upon default by the debtor when the

termination is pursuant to the lease and applicable law; or

5 (2) Enforcement of a security interest in compliance with

Article 9 of the Uniform Commercial Code, N.} .S. 12A:9-101

7 et seq.

f. A transfer is not voidable under subsection b. of

9 R.S. 25:2-27:

(1) To the extent the insider gave new value to or for the

11 benefit of the debtor after the transfer was made unless the new

value was secured by a valid lien;

13 (2) If made in the ordinary course of business or financial

affairs of the debtor and the insider; or

15 (3) If made pursuant to a good-faith effort to rehabilitate the

debtor and the transfer secured present value given for that

17 purpose as well as an antecedent debt of the debtor.

Source: R.S. 25:2-15 amended 1953, c. 25, s. 1.

19 25:2-31. Extinguishment of cause of action.

A cause of action with respect to a fraudulent transfer or

21 obligation under this article is extinguished unless action is

brought:

23 a. Under subsection a. of R.S. 25:2-25, within four years

after the transfer was made or the obligation was incurred or, if

25 later, within one year after the transfer or obligation was or

could reasonably have been discovered by the claimant;

27 b. Under subsection b. of R.S. 25:2-25 or subsection a. of

R.S. 25:2-27, within four years after the transfer was made or

29 the obligation was incurred; or

c. Under subsection b. of R.S. 25:2-27, within one year after

31 the transfer was made or the obligation was incurred.

Source: New.

33 25:2-32. Supplementary provision.

Unless displaced by the provisions of this article, the

35 principles of law and equity, including the law merchant and the

law relating to principal and agent, estoppel, laches, fraud,

37 misrepresentation, duress, coercion, mistake, insolvency, or

other validating or invalidating cause, supplement its provisions.

39 Source: R.S. 25:2-17.
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1 25:2-33. Unifonnity of application and construction.

This article shall be applied and construed to effectuate its

3 general purpose to make unifonn the law with respect to the

subject of this article among states enacting it.

5 Source: New.

25:2-34. Laws repealed.

7· The following are repealed:

R.S. 25:2-7 through R.S. 25:2-19 inclusive.

9 IN.I.S. 14A:14-10 2[isl through N.].S. 14A:14-12, inclusive,

are2 repealed. 1

11 Source: New.

2. N.].S. 3B:9-9 is amended to read as follows:

13 3B:9-9. When right to disclaim is barred. The right of a person

to disclaim property or any interest therein is barred, if before

15 the expiration of the period of time in which he is pennitted to

disclaim:

17 a. The property or interest is seized under judicial process

issued against him; or

19 b. He accepts or exercises control as beneficial owner over

all or any part of the property or interest; or

21 c. He voluntarily transfers or encumbers or contracts to

transfer or encumber all or any part of the property or interest;

23 or

d. He disclaims or attempts to disclaim all or any part of the

25 property or interest in fraud of his creditors as set forth in the

["Unifonn Fraudulent Conveyance Law" (R.S. 25:2-7 et seq.)]

27 "Unifonn Fraudulent Transfer Act" (R.S. 25:2-20 et seq.); or

e. He executes a written waiver of his right to disclaim.

29 (cf: N.] .S. 38:9-9)

3. Section 9 of P.L. 1979, c. 492 (C. 46:2E-9) is amended to

31 read as follows:

9. The right of a person to disclaim property or any interest

33 therein is barred if the property or interest is seized under

judicial process issued against the person before the expiration

35 of the period in which he is pennitted to disclaim; or if before

the expiration of the period in which he is pennitted to disclaim,

37 the person (1) accepts or exercises control as beneficial owner

over all or any part of such property or interest; or (2)

39 voluntarily transfers or encumbers or contracts to transfer or
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1 encumber all or any part of such property or interest; or (3)

disclaims or attempts to disclaim all or any part of such

3 property or interest in fraud of his creditors as set forth in the

[Uniform Fraudulent Conveyance Law (R.S. 25:2-7 et seq.)]

5 "Uniform Fraudulent Transfer Act" (R.S. 25:2-20 et seq.); or (4)

executes a written waiver of the right to disclaim.

7 (cf: P.L. 1979, c. 492, s. 9)

4. This act shall take effect January 1 next following

9 enactment.

11 TITLE 25. FRAUDS AND FRAUDULENT CONVEYANCES

CHAPTER 2

13 ARTICLE 3. UNIFORM FRAUDULENT TRANSFER ACT

Schedule of Allocations of Source Material

15

Source Revised
17 Sections Sections

R.S.25:2-7 25:2-21

19 R.S.25:2-8 25:2-23

R.S.25:2-9 25:2-24
21 R.S. 25:2-10 25:2-27

R.S. 25:2-11 25:2-25
23 R.S. 25:2-12 25:2-25

R.S. 25:2-13 25:2-25
25 25:2-26

R.S. 25:2-14 Not enacted
27 R.S. 25:2-15 As am. L. 1953, c. 25, s. 1 25:2-29

25:2-30
29 R.S. 25:2-16 As am. L. 1953, c. 25, s. 2 25:2-29

R.S. 25:2-17 25:2-32
31 R.S. 25:2-18 Not enacted

R.S. 20:2-19 Not enacted
33

35 TITLE 25. FRAUDS AND FRAUDULENT CONVEYANCES

CHAPTER 2

37 ARTICLE 3. UNIFORM FRAUDULENT TRANSFER ACT

Treatment of Source Material
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1 Revised Source Treatment of Source
Section

3 25:2-20 New Derived from section 12 of

UFTA (1984)

5 25:2-21 R.S.25:2-7 Revised section derived from

source, and section 1 of

7 . UFTA (1984)

Revised Source Treatment of Source
9 Section

25:2-22 New Derived from section 1 of

11 UFTA (1984) and, 11 U.S.C.

§ 101

13 25:2-23 R.S.25:2-8 Revised section derived from

source and section 2 of UFTA

15 (1984) and 11 U.S.C. § 101

25:2-24 R.S.25:2-9 Revised section derived from

17 source and section 3 of UFTA

(1984)

19 25:2-25 R.S. 25:2-11 Revised section derived from

R.S. 25:2-12 sources and section 4 of

21 R.S. 25:2-13 UFTA (1984)

25:2-26 R.S. 25:2-13 Revised section derived from

23 source and section 4 of UFTA

(1984)

25 25:2-27 R.S. 25:2-10 Revised section derived from

source and section 5 of UFTA

27 (1984) and 11 U.S.C. § 547

25:2-28 New Derived from section 6 of

29 UFTA (1984) and 11 U.S.C.

§ 548

31 25:2-29 R.S. 25:2-15 Revised section derived from

R.S. 25:2-16 sources and sectioI;l 7 of

33 UFTA (1984)

25:2-30 R.S. 25:2-15 Revised section derived from

35 source and section 8 of UFTA

(1984)

37 25:2-31 New Derived from section 9 of

UFTA (1984)

39 25:2-32 R.S. 25:2-17 Revised section derived from

source and section 10 of
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UFTA (1984)

Derived from section 11 of

UFTA (184)

Laws repealed

CIVIL JUSTICE

Property and Estates

The "Unifonn Fraudulent Transfer Act."
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