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August 2, 1971

LEGISLATIVE HISTORY OF THE EVIDENCE ACT OF 1960 N.J.R.S. 2A:84A-1 et seq.

L.1960 - Chap. 52 - s-73, Cowgill, Lynch, Jones |,
The bill (enclosed) has a statement.

It was amended in the Senate (SCA enclosed).
Passed Senate amended, May 9, 1960 (OCR enclosed).
Passed Assembly, May 23, 1960.

Approved by Gowvernor, June 20, 1960.

Governor Meyner's Press Release June 20, 1960 (enclosed)

Essex County Bar Association Section on Evidence Law.
Morris N. Hartman, Chairman.

Press Release, June 20, 1960 (enclosed).

II Earlier Bills

1, s-35 - 1957 - Jones, McCoy, Sharp.

Statement The purpose of this bill is to give effect to
recommendations of the commission to study the
improvement of the law of evidence established
pursuant to JR 15 of 1955.

i
The bill is identical to the one proposed in the Appendix
to the 1956 Report. [ Hearings, Reports, etc. (2) ].

There was a public heari +however, it is unavailable) it

was never transcribed. e bill dled 1 commltteer f A
;LL NJ l(l (UIH(\I ,L’ S Y ( ay %/ /. S e : o5, ;\}":,/\
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New JersexﬁBar Association Bulletin I, April 26, 1957.

S~35... designated "The Evidence Law J1957)“, revises the
rules of evidence in all criminal ang¢ civil court proceed-
ings and formal hearings before administrative agencies and
tribunals; saves unchanged any other statutory provisions;
operative 120 days after enactment.

The New Jersey Bar Association has a committee which
is studying this matter in all its phases. This committee
will present a report to the Association at its annual meet-
ing in May, and we respectfully request that action on this
bill be postponed until the Association has had an opportunity
to pass upon it.
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Report by the New Jersey Bar Association Special Committee
on the Revision of the Law of Evidence.

79 NJLJ 181, May 17, 1956.

80 NJLJ 209, May 2, 1957.

See also Periodical Articles below.

2. A645, 1959 - Hyland, Connery, Swick, Barkalow.

§226, 1959 - Jones, McCoy, Cowgill, Fox, Lynch.
Identical to A645, never printed. (A645 enclosed)
Bill has Statement died without reference.

3. Al06, 1960 - Hyland, Barkalow, (bill enclosed).
Bill had Statement.
Reported out of committee with committee amendment Apr.4, 1960,
Substituted by S73, May 16, 1960.

III Reports, Hearings, etc.

1) New Jersey Committee on the Revision of the
Law of Evidence.
Report... to the Supreme Court of New
Jersey. Union City, New Jersey, 1955.

187 pp.
(Also in 1955 Jew Jersey Judicial Conference
Proceedings)

974.90

L1415

1955

2) New Jersey Commission to«Study the Improvement
v of the Law of Evidente.
cauh Report... including uniform rules of evidence
proposed by it, to the Senate and General Assembly...

< - Newark, 1956.

974.90 87pp.

1415

1956 (Created by JR15 of 1955)




Iv

3) New Jersey Commission to Study the Improvement of the Law
Of Evidence, Supplemental Report, 80 NJLJ 210, May 2, 1957.

4) 974.90 New Jersey Legislature Assembly, Judiciary Committee.
C866 Public Hearing ACRl6... re rule-making power of
1960 the Supreme Court, May 12, 1960.

This hearing deals with a constitutional
amendment, but incidentally discusses and dis-
tinguishes S73, The Evidence Act.

5) k£~ National Conference of Commissioners on Uniform
§992.2257 State Laws. '
)
/1957 Uniform Rules of Evidence. Boston, Mass. 1953.
o
K E ANCCOSL
s How 080K, 12573, P 16 1-2/5

6) Rules of Evidence Commission, 1967.
Preface...to Rules of Evidence in New Jersey Court Rules.

Newark, Gann, 1969 , p.885-886.

7) Biunno, Vincent P. ¢

Preliminary comments to the rules,in New Jersey Court Rules.
Newark, Gann, 1969 p.887-895. (enclosed)

Periodical Articles

Brooks, Alexander D.
Evidence. 14 Rutgers Law Review 390£(1960)

Biunno, Vincent P.
Index to report of Supreme Court's Committee on Revision of

the Law of Evidence. 78 New Jersey Law Journal 285. August 18, 1955.

Clapp, Alfred C.
May a Court by Virtue of its Power to Make Rules of Practice and

Procedure Adopt Rules of Evidence? 78 New Jersey Law Journal 397,
November 24, 1955.

Essex County Bar Association. Committee on Evidence.
Report. 82 New Jersey Law Journal 250, May 14, 1959.




Essex County Bar Association. Committee on Evidence.
Report on Manner of Adopting Proposed Evidence Code. 78
New Jersey Law Journal 349, October 13, 1955,

Essex County Bar Association., Committee on Evidence,
Report on the Proposed Revision of the Law of Evidence. 78
New Jersey Law Journal 337, October 6, 1955.

Jacobs, Nathan L.
The Uniform Rules of Evidence; general provisions. 10 Rutgers
Law Review 485 (1956)

Kean, Hamilton F.

An Analysis of the Report of the Legislative Commission to Study
the Improvement of the Law of Evidence. 79 New Jersey Law Journal
469, November 29, 1956.

Lasher, Milton T.

Statement of Milton T. Lasher, President, New Jersey State Bar
Association, concerning the proposed Evidence Code. 80 New Jersey
Law Journal 269, May 30, 1957.

New Jersey Commission to Study the Improvement of the Law of Evidence.
Interim Announcément of the Legislative Commission ... 79 New
Jersey Law Journal 97, March 29, 1956.

New Jersey Law Journal X
Revising the Law of Evidence. Editorial. 78 New Jersey Law
Journal 228, July 7, 1955,

The Proposed Revision of the Rules of Evidence. Series of
Editorials. 78 New Jersey Law Journal 244, 252, 260, 268, 276, 284,
292, 300, 308, July l4-September 8, 1955.

How Shall the Proposed Code of Evidence Be Adopted? Editorial,
78 New Jersey Law Journal 316, September 15, 1955. ’

Advancing Adoption of Revision of Law gf Evidence. Editorial.
79 New Jersey Law Journal 28, January 26, 1956.

Report of the Bigelow Commission. Editorial. 79 New Jersey
Law Journal 460, November 22, 1956,

Evidence Revision by Cooperation. Editorial. 79 New Jersey Law
Journal 496, December 13, 1956.

Bigelow Urges Codification of Evidence Rules. 80 New Jersey Law
Journal 205, May 2, 1957.

vanderbilt Critical of Evidence Bill; statement of Chief Justice...
on Senate 35... 80 New Jersey Law Journal 205, May 2, 1957.



New Jersey Supreme Court Commission to study the improvement
of the Law of Evidence Supplemental Support 80 New Jersey Law
Journal 210, May 2, 1957.

Stryker, Josiah. Statement by Josiah Stryker at legislative
hearing on evidence revision, 80 New Jersey Law Journal 211, May 2, 1957.

Milton submits comments on evision, 80 New Jersey Law Journal 241,
May 16, 1957.

Codification of Evidence Law favored by unanimous vote (State Bar)
80 New Jersey Law Journal 253, May 23, 1957.

Statement of Milton T. Lasher, President, New Jersey State Bar
Association, concerning the proposed evidence code 80 New Jersey Law
Journal 269, May 30, 1957.

Evidence reform and timing (Editorial) 80 New Jersey Law Journal
272, May 30, 1957.

An approach to Evidence Revision. Editorial. 8l New Jersey Law
Journal 16, January 9, 1958.

"Two Fronts for Evidence Reform." Editorial. 82 New Jersey Law
Journal 156, March 26, 1959.

The Proposed Evidence Act of 1959. 82 New-Jersey Law Journal 500
512, 524, 536, 548, 560. Editorials. October 8-November 12, 1959.

Hartman, M.N. Letter to editor (on proposed Evidence Act)
82 New Jersey Law Journal 572, November 19, 1959.

Evidence Revision--a legislative achievement. Editorial. 83
New Jersey Law Journal 284, June 2, 1960.

New Evidence Act. 83 New Jersey Law Journal 305, June 16, 1960.
(l
New Jersey State Bar Association.
Special Committee on the Revision of the Law of Evidence. Report.
79 New Jersey Law Journal 181, May 17, 1956.

------------ . Report. 80 New Jersey Law Journal 209, May 2, 1957.

Rosemore, William.
Suggestions with Respect to the Proposed Revision of the Law
of Evidence. 78 New Jersey Law Journal 365, October 27, 1955.

Tyree, Lewis.
Evidence. 10 Rutgers Law Review 326, 1955.




V Newspaper Articles under New Jersey - Evidence, New Jersey -
Wiretapping.

Martin, A.E.

Jersey Battle looms on Law of Evidence. Newark News, July 11, 1955.

Martin, A.E.

Court's Powers Questioned; committee leaves doubt on right to
change law of evidence. Newark News, July 12, 1955.

Essex Bar to Review Evidence Rule Dispute. Newark News, September
9, 1955,

Essex Bar for Change; asks legislature act first in revision of
evidence law. Newark News, September 30, 1955.

Law Study is Advanced; measure on evidence rules recision gets Meyner
signature., Newark News, October 10, 1955.

Evidence Rule Reform Study is Authorized. Trenton Times, October 11,
1955, ,

Essex Bar Completes Evidence Law Study. Newark News, October 20, 1955.

Bars Courts on Evidence; Bigelow study group limits revisions to
Legislature. Newark News, November 14, 1956.

See Revision Joint Task; lawyers urge court, leislature work on
evidence. Newark News, November 12, 1956,

Code of Evidence. Editorial. Newark News, November 19, 1956.

Evidence Law Hearing; bill would assert prerogative of legislature to
effect changes in statute. Newark NeWP, April 23, 1957.

~ Vanderbilt Blasts Bill on Evidence; sees it making New Jersey laughing
stock of law world. Newark News, April 30, 1957.

Don't Choke New Jersey Courts, is Plea from Vanderbilt; Chief Justice
advises legislature against meddling with laws on evidence -- would
undo progress he says. Trenton Times, April 30, 1957.

Evidence Code Maybe up to Court; Chief Justice makes 90-minute plea
against adoption. Trenton Times, May 1, 1957.

Bar to Discuss Report on Law of Evidence Bill. Newark News, May 3,
1957,



Wisner, Max
Bar in Overwhelming Vote to Codify Law of Evidence. Newark News,
May 17, 1957.

Contradicts Vanderbilt; Bigelow says he consulted judges on law of
evidence. Newark News, May 18, 1957.

Vanderbilt Takes Issue with Bigelow Statement. Trenton Times,
May 19, 1957.

Wiener, Max.
Vanderbilt Gives Reply: appears before bar to dispute statement
by Bigelow. Newark News, May 19, 1957.

Talk Invited on Evidence; legislative majority eyes parley with
high court. Newark News, May 21, 1957.

vVanderbilt Acid; hits bar association on law of evidence. Newark
News, May 21, 1957.

Lasher Defends Bar in Controversy; restates stand on evidence law.
Newark News. May 29, 1957.

Bills Revise Jersey Rules of Evidence. Trenton Times, May 6, 1959.

Battle Over Evidence is Resolved by Compromlse. Trenton Times
January 17, 1960.

Governor Signs Bill Curbing Rule Power of Supreme Court. Philadelphia
INquirer, June 21, 1960.
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Yew Jorsey Law Journal.
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52k, 535, 548, 560. Editorials, October 0 - November 12, 1959,
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SBewspaper Articles
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7hl Bfoad Street
Newark 2, N. J.

January 6, 1960

To his Excellency, the Hon. Robert B. Meyner,

Chief Justice Joseph Weintraub, and Mem-
bers of the Senate and Assembly of the
State of New Jersey:

At a recent nmeeting of this Association, attended
by approximately 250 of its members, the following resolu-
tions were unanimously adopted: ‘

RRSOLVED that it is the sense of the

Essex County Bar Association that the

creation of six additional Superior

Court judgeships is an urgent, impera-
tive need, and that the Secretary of: .
the Association be instructed to call
to the attention of all members of the
Legislature that the Essex County Bar -
Association urges them to take prcmpt

~action to.meet thls need, |

FURTHER RESOLVED that the'fbllowiﬁg'fe;'
port of the Evidence Committee be ac-

cepted and approved:

"The Committee approves the general
approach and basic provisions of the
proposed Evidence Act of 1959 (Senate, -
No. 226) and urges its early passage by
the Legislature, The Committee approves
specifically Article III, dealing with -
the method of adoption of Rules of Evi=
dence. Without detracting from the above,
the Committee reservea the right to dis-
agree with certain of the substantive

. provisions if it concludes upon

further study that changes would improve

the Blllo

YFURTHER RESOLVED that the Com-
mittee make such further continuing
study of the B1_l as it may consider
desirable."

Very truly yours,

. | | JAMES R. IACEY

Secretary
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1. ‘BE} I'r‘nnac'mn bywt'he Senate and General .Assenblyiéf the St
2 Jersey: B B ' |
o - ‘ . ) .. R lv..‘/ ,Lf‘

ArTioLE 1 ‘

'!1' 1 Rule 1 Deﬁnitions

1 2 Rule 1. (1) ‘‘Evidence’’ is the means from wh1ch 1nferenc

- SENATE, No. 73

INTRODUCED JANUARY 25, 1960
\ ’ i I
- } By Senators COWGILL, LYNCH, FOX and J QNES

Referred to Committee on Judicitllry 3

: |
AN Acr concerning evidence and witnesses, providing for the adoptio

|
|

- of evi“dence, supplementing subtitle 9 of Title 2A ofithe New Jersey Statutes, |

STATE OF NEW JERSEY

of rules

amenﬂing septions 2A :81-2, 2A:81-17, 2A :82-16 and 2A :82-27-and repealing

| sections 2A ;81-3, 2A:81-5, 2A :81-7, 2A :81-9 and 2A :81-10 of ‘said Title 2A.

I

GENERAL PROVISIONS

|

3 meanmg speclﬁed unless the context indicates a contrary 1ntent10n.

te of New

- Ags used in the rules set forth in’this act or in

2 rules adopted pursuant hereto, the terms defined in th1s article shall have the

es may be

2 drawn as a ba51s of proof in duly constituted Judlclall or fact-ﬁndrng tribunals,

3 and includes testlmony in the form of 0p1n10n, and hearsay

1 o 3 Rule 1. (2) “Relevant ev1dence” means ev1dence having any tendency

2 in reason to prove any material fact.

1 4 Rule 1. (3) “Proof’’ is all of the evidence before the trier

2 relevant to a fact in issue whlch tends to prove the elmstence or no

~3 of such fact.

of the fact

nexistence

1 5 Rule 1 (4) “Burden of proof’’ means the obhgatlon of BJ party to

2 meet the requlrements of a rule of law that the fact be proIed eltl‘xel by a pre-

EXPLANATY N—Ma‘tler enclosed in bold-faced brackets [thusl in the abo

bill lq
o and is intended to be omitted in the law, }

¢
¢

not enacted

it et o PR s




2

\ .
: 4 redsonable doubt as the case may be Burden of proof is syn nymous with

‘1‘ f ‘ 2 A% . ) Tt ""‘; ,
L 5_3“=7urden of persuasron A ‘ ' | , e

}
|
|
3 ponderance of the evidence orb-y clear and convincin'g evid‘énc or beyond % SN

1 | 6 Rule 1. (5) *‘Burden of producing evidence’’ means the obligation OL }
i o

I aparty to introduce evidence when neceSsary to avoid the risk of a judgme

3 or peremptory finding against him on a material i 1ssue of fact.
N ] .

1 7. Rule 1./(6)’ "‘Conduct" ‘Ihehides all aetive and passm» behavior, both

| -2 verbal and nonverbal

‘ . / "!:‘ . o E R .
1 ] 8 R.ule 1. (7 ) “The hearing,’’ unless some other is indlcated by the coxT

b

o

l *'9 'text of tlhe rule where the term is used, means the hearing at which the q“es}
|
|

'8 tién under a rule is raised, and not some earlier or later hearing.
“1" " 9. Rule 1. (8) “*Finding of fact”’ means the determin'ation from - proof

" -’9 or judicial notice of the existence of a fact.- A ruling impli s a supporting
z

‘ _“3. finding of fact; no separate ¢r formal finding is required un ess required by
4 a statute or rule of court of this State.

1 10. Rule 1. (9) ¢‘Guardian’’ means the person, committge or other rep~

| ' J |
% 2 resentative anthorized by law to protect the person or estaje or both of an :
% 3 incompetent or a sul Juris person having a guardlan and ta act for him in

4 matters aﬂ"ectlng his person or property or both An mcompetent isa persd

X f
| ‘ | ? :
i |

. s -
IR ;, . B J

5 under dlsablhty 1mposed by laW

1 1L ‘Rule 1. (10) “Judge” means member or members ar representative

2 or representatlves of a court or other tnbuna] conductlng’ a trial or 'heari_ng
5 | I
lfj‘ ‘ 1 12 Rule 1. .(11) “Trler of fact” includes a Jury and ¢ a judge when i]e § I

spe [
v |

3 at whlch evidence 1 is mtroduced

2 is trymg an issue of fact other than one relatmg to the admissibility of eYT L

| ' ! |
| 3dence[ o o | j

!

\
|

% : r 13. ' Rule 1. (12) ‘‘Verbal’’ mcludes both oral and written words.

f !"

| ¥

: J 14 Rule 1. (13) ““Writing’”’ means han(’wntmg, type rltmg, prmtlng, ‘ 2|
: f

2 photos tmg, photography and ever» other ™ 'ans of recordmg u_pon any ta‘n— . { !

1

|

3 ble thmg any form of commumcatron or_re; resentatlon, ncludm% letth,

ol

ool [SANERS I( ‘.l S l'_‘u'x it S L B SO R H ey 40 »1 RIRTRRERY
| ' P
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3 y
4 words, pictures, sounds or symbols, or combinations thereof, pro;vided; that
5 such recording is (a) reasonably pexmanent and (b) readable by mght |
1 15. Rule 1. {14) **Pereeive’’ means aequire knowledge thrOugh one'’s
2 own senses, o S SRTHINS
1 16. Rule 2. Scope of the rules.

2 (1) The rules contained in this act, or adopted pursuant hereto, shall ap-

3 ply in every proceeding, criminal or civil, condueted by or undor the super-

4 wision of a eourt, in which evidence is produeced. = - : P
5 7 (2) Except to the extent to which the rules of evidence may be relaxed
6 by or pursuant fo stdtute applicable to the particular tribumal, the rules set

‘7 forth in this act or adepted pursuant hereto shall apply to f.ormal,h.earings be-

8 fore adminigtrative agencies and tribunals; but the provisions of‘ article II,
9 Privileges, shall apply in all cases and ¢o all proceedings, nor shall any of said

S C, o e Y

10 ‘provisions be relaxed.

11  © (8) The ensetment of the rules set forth in this act Jor;.theﬁadopﬁon of

12 rules pursnant hereto shall' not operate to repeal any statute by implication.

A.BTICLEl 11 ‘ " | | b
PRIVILEGES ) S

'1; | 17 Rule 23. Pr1v1lege of accused. ‘ "

2 (1) Every person has in any criminal action in whlch he is an accused a

3 rlght not to be called as a witness and not to testify.

4 (2) The spouse of the accused in a cr1m1nal action shall not

5 such act1on except to prove the fact of marnage unless (a) such s

6 the accused shall both consent or (b) the accused is charged w1th
: ]

7 agamst the Spouse, a chlld of the accused or of the spouse, ora chx]

8 the accused or the spouse stands in the place of a parent, or (c)i_ s

9 is the complalnant

testify in
pouse and

an oﬂ’ense
b
d to whom
l
t
nch spouse
R
|
|

10 (3) An accused in a criminal actlon has no privilege to refuse When

11 ordered by the ]udge, to submit his body to examination or to do
12 the; presence of the Judge or the trier of the fact except to refuse
13 (4) If an accused in a crlmmal actlon does not test1fy after

14 dence 13 recekved of facts whmh tend to prove some element of the

to testify.v

du-ect evi-

any act in

crima and

AR L MY T Ty
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4

15 which facts, if untrue, he could disprove by his own testimony, courrsel and the

16 judge may comment on his failure to testify, and the trier of fact{ may draw . ’ :
N 1 '

17 an inference that accused cannot truthfully deny those facts. i

1 18. Rule 24. Definition of incrimination.

2 Within the meaning of this article, a matter will ineriminate (a) if it
3 constitutes an element of a crime against this State, or another $tate or the
4 United States, or (b) is a circumstance which with other circumstances
5 would be a basis for a reasonable inference of the commissioj of such a

6 crime, or (c) is a clue to the discovery of a matter which is wiLhin clauses

7 (a) or (b) above; provided, a matter will not be held to incriminate if it
!

8 clearly appears that the witness has no reasonable cause to d:pprehend a
i

9 criminal prosecution. In determining whether a matter is incriminating un-

10 der clauses (a), (b) or (c¢) and whether a criminal prosecution is to be ap-

11 prehended, other matters in evidence, or disclosed in argument,ithe implica-

12‘ tions of the question, the setting in which it is asked, the applicahle statute of
13 limitations and all other factors, shall be taken into consideratiTn.

1 19. Rule 25. Self-incrimination: exceptions.

2 SubJect to Rule 37, every natural person has a right to refu%!e to disclose

3 in an actlon or to a police officer or other oﬁiclal any matter
! :

4 crumnate hlm or expose him to a penalty ora forfelture of his state except [
.! . i

5 that under;thls rule: P }

6 (a) no person has the privilege to refuse to submit to examination for the

. l } : i ,
X purpose oﬁ discovering or recording his corporal features and ol'ther identify-

1
I

8 mg characterlstlcs or his physical or mental condltlon, "[
1 , .
9 (b) no person bas the pnvﬂege to refuse to obey an order made by a

1
10 court to produce for use as evidence or otherw1se a document, chattel or ; [

11 other thmg under his control if some other person or a corpor tion or other K

of the thmg ordered to be

12 assocxatloT has a superior right to the possessio ( (
| — R o 1

13 produced : - I )*
[ |

14 (e) no ‘person has a prlvﬂege to refuse to ol1sclose any m: tter which the | |

l
i

315 sta tes or regulatmns govermng hlB oﬂice, act1 v1ty, occupah )n; professmn.

C ;‘f- 1o
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| |
" 91 parties all of whom claim through the client, regardless of wh

5

\
|
|
\

16 or calling, or governing the corporation or association of whichl he is an

17 officer, agent or employee, require him to record or report or disdose;

18  (d) subject to the same limitations on evidence affecting cr

edibility as

19 apply to any other witness, the accused in a criminal action orlxj a/party in a

: |
20 civil action who voluntarily testifies in the action upon the meri
21 have the privilege to refuse to disclose in that action, any matter
: !

22 any issue th?rein.

1 20. Rule}5 26. Lawyer-client privilege. ' ;

s does not

relevant to

. j . _
2 (1) Gen:eral rule. Subject to Rule 37 and except as otherwige provided

3 by pafagraph 2 of this rule communications between lawyer and his client in

5 and a client has a privilege (a) to refuse to disclose any such

4 the coﬁrse of that relationship and in professional confidence, are privileged,

pommunica-

6 tion, and (b) to prevent his lawyer from disclosing it, and (c) to prevent any

7 other witness from disclosing such communication if it came to the knowledge

8 of such witness (i) in the course of its transmittal between the client and the

9 lawyer, or (ii) in a manner not reasonably to be anticipated, oy .(iii) as a

10 result of a breach of the lawyer-client relationship, or (iv) in the
11 recognized confidential or privileged communication between th

19 such witness. The privilege shall be claimed by the lawyer unles

course of g
b 'client and

8. otherwise

13 instructed by the client or his representative; the privilege may be claimed

15 personal representative. Where a corporation or association i
16 having the privilege and it has been dissolved, the privilege ma]

17 by its successors, assigns or trustees in dissolution.

14 by the client in persom, or if incompetent or deceased, by his gl;lardian or

] \‘ the client

7 be claimed

nmunication

18 (2) ExTeptions. Such privilege shall not extend (a) to a coq
i :

19 in theE course of legal service sought or obtained in aid of the co
| !

20 a crinjle or a fraud, or (b) to a communication relevant to an is

|
22 spectijve claims are by testate or intestate succession or by inter

23,actio;i, or (¢) to a communication relevant fo an issue of brea,cﬁ

ission of

de between

her the re-
vivos trans-

of duty by

24 the f]}iwyer to his client, or by the client to his lawyer.. Where 2 or more per*

i
i

. f e
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\\ "5 in' such néwspaper.

6

25 sons have employed a lawyer to act for them in common, none of them can

26 assert such privilege as against the others as to communicatic%ns with re-
27 spect to that matter. | |

28 (3) Definitions. As used in this rule (a) ‘‘client’’ means ;a person or
29 corporation or other association that, directly or through azi ‘authorized
30 representative, consults a lawyer or the lawyer’s representative for the puf— B
31 pose of retaining the lawyer or securing legal service or advice from bim in |

32 his professional capacity; and ineludes an incompetent whose guardian so con- | |

| |
33 sults the lawyer or the lawyer’s representative in behalf of the“incompetent ‘ !
34 (b) “‘lawyer’’ means a person authorized, or reasilonably beheved by the client ‘]

i
i
J
|
2
|
|

35 to be authorized to practice law in any Stafe or nation the Law of which

36 recognizes a privilege against disclosuve of conﬁdential communications be-

I

37 tween chent and lawyer. A communication made in the course qf relataenslnp

|
|
J
|

38 hetween lawyer and client shall be presumed to {have been m de in profes—
i

.39 smua.l confidence unless knowingly made within the hearmg of some person
‘ . i | |

40) 'whose présence nullified the privilege.

"1 }{21 Rule 27. Newspaperman’s privilege. ! "

4
'
A.ﬁ

f
|
|
ary Sub3¢ct to Bule 37, a person connected mtih or employed by, a news-

‘ <3 paper has a privilege to refuse to disclose in ai;court or before a grand ju

! : ! |
{4 the‘ sourge of any information proeured or obfained by him |and publishe’d,:'

1. ézhule% “Marital privilege——ebﬁﬁdential communications.

‘ :
: 1

2 - No person shall disclose any commumcatlon made in confidence between

3 such person and his or her spouse unless both shall consent to the disclosure.

. -
14 or unless the communication is relevant to an issue in an hetion between!

v - .

b them or in a criminal action or proceeding coming Within Rule 23 (2). When

!

‘6 a spouse is mcompetent consent to the dxselosure may be given for such lspoulsnaJ
7 by the gn.ardlan The requuement for consent | shall not terminate with d1;
8. voree or separation but shall terminate with the death of elther spouse. A

9 cdmmumcatzon between spouses while hvmg separate and . ar art under a dla

10 voma fmm bed and board shall not be ‘a pn'nleged oommunmataon. St }J i
N ’ . i
| |

l

|
o
|

|
|

i
l
‘
f
| if
! (
l
|




-6 whwh be belongs or of the religion which he professes. . ‘
|
1 24. Rule 30. Religious belief.

$ bility as a w1tness
1 25 Rule 31. Political vote. , :

7 inadmmmbge, unless the judge finds that (a) the 1dent1ty of | t

7

1 23. Rule 29. Pnest-pemtent privilege. '
2 Sub]ect to Rule 37, a clergyman or other muhster of any r hgmn shall
3 not b? allowed or compelled to disclose a confessron or other |confidential

1
4 commumcatlon made to him in his professional character, or as & spiritual

X)) adv1sqr in the COurse of the discipline or practice of the rehgurug‘ body to

2 Every person has a privilege to refuse to disclose his theological opinion

3 or rellg.louq belief unless his adherence or nonadherence to such an opinion

4 or behef 18" matenal to an issue in the action other than that of his credi-
\

2 Every person has a privilege to refuse fo dlsclose the tenor' of his vote

.3 ata pohtmal election unless the judge finds that the vote was (J,ast illegally.

1 26. Rule 32. Trade secret. , !‘

2 The owner of a trade secret has a prlnlege which may be claimed by

3 him or his lagent or employee, to refuse to dlscltpse the secret|and to pre-

4 vent other persons from disclosing it if the Judge finds ithat the (allowance of
5 the privilege will not tend to conceal fraud or otherwise work ihjustice. '

1 97. Rule 34. Official information.

2 No person shall disclose official information of this State or Pf the United

3 States (a) if disclosure is forbidden by or pursuant to any Ac of Congress
~ 4 or of this State, or (b) if the judge finds that dlsclosure of th information
,5 in the action will be barmful to the interests of the pubhc. ;

1 28. Rule 36. Identity of informer. . ’

2 A Wltness has a privilege to refuse to disclose the ldentlt of a person
- 3 who ‘has furmshed information purporting to disclose a v1ola on of a pro-
, 4 vision of the laws. of this State or of the United States to a T presentat1ve

.5 of the State or the Umted States. or a govemmental d1v smn thereof,

6 charged w~;th the dnty of enforcmg that prov1s1on, and ev1de ee thereof is

»
i

e/ person fur-
1
!
|
i

i
|
|
|
|
i

1
!
|
!
|
I
|
i

Y |




8

8 nishing the information hzs already been otherwise diselosed or

9 sure of his 1dent1ty is essential to assure a fair determination of the|i

'ﬂ) diselo-

issues.
f

1 29 Rule‘37 Waiver of privilege by contract or previous dlsclosure;

2 lim1tations !

3 A ‘person waives his right or privilege to refuse to d1sclose or
4 another froni| disclosing a specified matter if he or any other perso
5 holder: thereof has (a) contracted with anyone not to clalm ‘the rlg
6 lege or, (b) Wlthout coercion and with' knowledge of his'right jor

7 made disclosure of any part of the matter or consented to such sl

8 made by anyone.

tP prevent
n while the

ht or privi-

disclosure

9 A disclosure which is itself privileged or otherwise protected b& the com-

10 mon law, statutes or rules of court of this State, or by lawful con
11 not constitute a waiver under this section. The failure of a witne

12 a right or privilege with respect to 1 question shall not operate ¢

tract, shall
ss to claim

'S a waiver

privilege, -

13 with respect to any other question.
1 30. Rule 38. Admissibility of disclosure wrongfully compell =d
2 Evidence of a statement or other disclosure is inadmissible a;gainst' the
3 holder of the privilege if the disclosure was wrongfully maue or prroneously

4 required.

1 31. Rule 39. Reference to exercise of privileges.

' N |
2 Subjeet to paragraph (4) of Rule 23, if a privilege is exercised not to

‘ |
3 testify or to prevent another from testifying, either in the action‘? or with re-
4 spect to particular matters, or to refuse to disclose or to prevfsnt another

5 from dlsclosmg any matter, the judge and counsel may not comment thereon,

6 no presumptlon shall arise with respect to the exerclse of the prlvilege, and
7 the trier of tact may not draw any adverse inferenc"e therefrom. ].J‘IJ those jury
\

8 cases Wherem the right to exercise a privilege, as’ herein provu?ed may be

9 m1sunderst00d and unfavorable inferences drawn be the trier oﬁ the fact, or

10 be lmpalred in the partlcular case, the court, at the request of thé party exer-
2

11 clsmg the ;trmlege, may mstruct the j Jury in support of such prnnlege




R S

|
|

L

9 i
1 32. Rule 40. Effect of error in overruling claim of privilege.
2 (1) A party may predicate error on a‘ruli!ng disallowing a claim of

|

3 privilege only if he is the holder of the privilege. |
4 (2) If a witness refuses to answer a question,§ under color of a priirﬂege
5 claimed pursuant to Rules 23 through 38, after the judge has ordered the wit-

6 ness to answer, and a contempt proceeding is brought against the witnesé, the
‘ |
7 court hearing the same shall order it dismissed if li it appears that the 'order

8 directing the witness to answer was erroneous. neo
, i ’ ! e |
Apmiore IIT 1 -0 [

- ADOPTION OF RULES | o

1 33. ‘The Supreme Court may adopt rules dealing with the admission or

2 rejection of evidence, in accordance with the procedures set f?rth in this

3 article. i . o ‘
1 34. The subject matter and a tentative draft of a rule or ruies proposed
2 to be adopted pursuant to this article shall be entered upon the agenda and
3 discussed at a Judicial Conference whose membership shall afc least include

4 delegates from the Supreme Court, the Appellate: Division of the Superior

"5 Court, the judges of the Law Division and the Chancery DivisioxL of the Su-

6 perio;‘r Couxl't, the judges of the County Courts, the-judges of the éounty dis-'

7 trict pourts; the judges of the juvenile and domestic relations éourts, the -

8'judgés of tbe municipal courts, the surrogates, the State Bar Association,
9 the county ibar associations, the Senate and General Assembly, the Attorney
I

10 General, th?,county prbsecutors, the law schools of this State, and members of
11 the public. |
1 35. The proposed rule or rules shall be publicly announced by the Su-
2 preme Court on September 15 next 'following such Judicial Conferjence (or, if
3.such day be a Saturday, Sunday or légal holiday, on the first tdqj thereafter

4 that is not), and the court shall, on the same day, cause true copier;t thereof to
|

5 be delivered to the President of the Senate,; the Speaker; of |the Genera_l

. P LN o
ENEAR I R 1 L R R P AR

6 Assembly, and the. Governor., ... - iic L
N | .

TR . . L o i NP [ G, i
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2 and signed by the Governor with respeet to a partlcular rule jor rules theret

10

1 . 36. JThe rule or rules so almounced a:nd delivered shallitake effect on

‘2 July 1 next following; prov1ded, however, that all such rules shall remai.n

4 to that eﬂ"ect adopted by the Senate and Genefal Assembly and signed by the

o :
5 Governor . , ‘ ‘ i |

1 3. Any rule or rules so proposed or adopted shall be subject to change‘

V
2 or cancellation at any time by statute or by alsubsequent rule adopted pul'-i

! |
I {

3 suant to this article. : ‘
1 ' 38. By joint resolution adopted by the Senate and Geheral Assembl

|
i
l

L R

B

3 speciﬁed, the Supreme Court may adopt suché rule or rules jat such time or

4 times, or with such effective date, or without presentation at a Judicial Con-

5 ference,.‘ as may be provided in the joint resolution

|
i

1 v 39 .1By joint resolution adopted by the %enate and Geperal Assembiy
2 and sig'ned by the Governor with respeect to a {particular ruld or rules therein

i | | J
3 specified, the period of time provided in section 36 during |which the sazne

: 1 ! i
4 may be:canceled by joint resolution may be reduced or eliminated. !

1 40. All previous laws or parts of laws dea,hng with the admissmn or riej
2 Jectmn of evidence which shall be expressly 1dent1ﬁed by fooTnote to any rule
3 so adopted, and which shall be in conflict or inconsistent with such rule or
4 rules, or included therein, revised or rendered obsolete thereby, ghall be of
5 no further force or eﬁect after such rule or rules shall have taken effect. [ !

1 41. No rule adopted pursuant to this article shall abridge, enlarge or

2 modify any substantive right or eliminate the i-ight of trial by jury.

1 42. No rule adopted pursuant to this article shall be made applicable to
2 pending proceedings or to existing rights. or remedies except to the extent

* 3 that such application is fair and practicable, and does not impair the obliga—

4 tion of contracts or deprive a party of any remedy for enforcing a contract
‘ L

5 which existed when the contract was made.
1 43. To the end that rules dealing with endence may be conveniently

2 presented and arranged, the Supreme Court may publish or cause to be pub-
S |

o |

. ]

3 subJect to cancellation at any time up to such eﬂectlve date byLJomt resolutlon :
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- | 1
| : ;
8 lished compilations and restatements thereof which may include, in addition to

1
4 such rules as may be adopted pursuant to this article, rules established by

- 5 common law, statute, constitution or otherwise, together %With editorial notes,

6 tables and references, and with indications as to thfe source of each such rule.
. : [

7 Wher;a practicable or desirable, the numbering and%arraﬂgement’ of such pub-

- 8 Hcati(éns shall conform to standard or uniform ‘woiﬁ'k‘s on the siib; ect, or pro-

‘ i |
9 vide cross-reference thereto. ; ‘

1 44. AN rules of court heretofore promulgated;and which ﬁay deal with
2 :thé'b.(iimission or rejection of evidence shall be djeemed to have the same
3 force :and effect as though they had been adopted pursﬁant to thiq article. '
; a ArticLe IV | | |
MISCELLANEOUS REVISIONS AND REPEALEES |

1 45. Section 2A:81-2 of Title ZA of the New .T"ersxey‘)Stattitexsl is amended

2 to rea;d as follows:

3 2A :81-2. When 1 party to any civil action is a lunatic suing or defend-
| | : | ) |
4 ing by guardian or when 1 party sues or is sued in a representative capacity,

|

‘ l 0 i
5 [nol ! any ?ther party [thereto may testify as to any, transaction with or

f i - : i :
6 statex%lent bfy the lunatic while of sound mind or with or by the decedent,

] |
7 unless: \

‘ |
{ i

8 q The ig'uardian of the lunatic or the representative of  t e decedent

9 offerslf himself as a witness on his own behalf, and testifies fo ny transac-
| ‘
10 tion 'With or statement by his testator, intestate or ward, in which event the

11 other: party may be a witness on his own behalf as to all tran btions with

12 or statements by the lunatic while of sound mind or by the decpdent, which

13 are pertinent to the issue; or ' ' . ‘ }

14 b. The action is founded upon any allegation of fraud, bregch of trust,

15 willful default or undue influence, in which cases the defendrujt may be

\
| . R . . L. .
16 sworn and examined as a witness on his own behalf as to trans a.ptwns with

i
i

17 or sfatemeﬁts by the lunatic or decedent.

18 =~ 'Where a guardian or representative is a national bank, bank, trust com-

19 ﬁany; or ot;her'ooi'porafion, testimony of an officer or employee thereof shall




23 ment or act of the lunatic while of sound mind or of the dcceient shall be

:_ 2 to read as 'follows :

12

20 be deemed testimony of the guardian or representative withinl the meaning .
! ;

21 of this section.] who asserts a claim or an affirmative defensé agawnst such |

22 lunatic or representative, supported by oral testimony of a pfomise, state- |
|

|
24 required to establish the same by clear and convincing proof. - |
1. 46. Section 2A:81-17 of Title 2A. of the New J ersey Statutes is amended '
2 to read as follows: | |
3 2A:81-17. Except as provided in section [2A:97-21] 24:81-21 of this
4 Title, a witness shall be privileged from arrest in all, civil- actions, and no |

5 other, during necessary attendance at court or other place,

6 subpcena previously duly served, and during his going to and reTurning there- ‘ y

7 from, allowing 1 day for.every 30 miles from his place of resiﬁience.

8 ;Any arrest made in violation of the privilege given by thiT section shall

required by |

9 be 5 contempt of the court out of which the subp(enafissued nd the court,

10 may, by an order, forthwith discharge the wrtness from arrest.

1 47 Sectlon 2A :82-16 of Title 2A of the New J ersey Statutes is amended

<
l ‘ i

|

3. 2A 82—16 Any public record of any forelgn State or tern ory, prov1nce,‘
| :
!

4 county or clty, or of any court therein or any cop{r thereof, which is admissible . |
5.in such State, territory, province, county or c1ty, or in any court therein, to
6 prove the ;facts therein contained, or any duly certlﬁed public record of any

7 department of the United States Government or,z of any Federal court which

8 is admissihle in any Federal court or by virtueé of any Federal statute to:

!

9 prove the facts therein contained, shall be adetted in evidence in the courts‘, !

|
10 of this State, and shall be evidence of the facts therern contained, to the same

11 extent as though the original paper or papers, of} which the recprd thereof is%
13

12 a copy, had been produced and proved; provided, that wheney

13 such record other than a duly certified copy of any pubhc record. of any de-

14 partment of the United States Government or of] any Federal <ourt, shall be

15 oﬁ'ered in, ev1dence, the same shall not be adm1 ted, unless the ~same shall

i
1

16 _have beelj ﬁrst exemphﬁed accordmg to the Acts of Congress
aosar ) | ‘

|
l

of the United

yer a copy of
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. | )
27 Interstate |Cornmeroe Commission, which bear an Interstate Co

13 |
17 States [; and provided, further, that printed copies of schedulel,‘s‘and classi-
18 fications and tariffs of rates, fares and charges, and. supplements thereto,
19 filed with the Interstate Commerce Commission, which show respectively an
20 interstate commerce number, which may be stated in abbreviared form, as
21 I.C.C.No. ....... , and an effective date, and tariffs, rates, rulel and_supple-

22 ments thereto of companies subject to the supervision of the Federal Com-

. f
23 munications Commission may be received in evidence without |certification,
1

24 and shall be presumed to be correct copies of the original schedul‘es, classifica-

25 tioms, tariffs or supplements]. Printed copies of ( a ) schedules, oJassiﬁcations,
\

‘ |
26 tariﬂ?s of rates, fares and charges, and supplements thereto ]‘Ied with the

merce Com-

28 misst'on number which may be shown in abbreviated formas 1. C. C. No. ..... )

29 and an effective date, and (b) tariffs, rates, rules,} and supplements thereto
30 of oornpam'és subject to the supervision of the Federal Cl'ommuni)[ations Com-

31 mission, shall be recewed in evidence to prove ﬁie contents the
| i

32 oerttﬁcatwn although privately prmted and shall be presumed fo be correct

1
33 copres of the originals unless the contrary be shown.

1 48 Sectlon 2A 82—27 of Title 2A of the New J ersey Statutes is amended

- H I L Do .. '
2 to read as follows i
|

3 2A 82—27 Whenever the common or statute LW of any otFer State or

l
4 country is pleaded or notice thereof given to the oz%urt and each adverse party

, 5
5 at or before the pretrial conference or at least %10 days before trial when

1

6 there is no pretrial oonferenoe, or within suoh other trme as the ¢ourt may fix
1 .

‘7 by order m an actlon in any court of this State, he court shall take judicial

8 notlce thereof In the absence of such pleadmg or motice, it shall be presumed

9 that the common law of such State 1s the same as the comxtlon law as

10 1nterpreted by the courts of this State

1 49 The followmg acts and parts of acts and all amendments and supple-

v2 ments thereto are hereby repealed Sectlons 2A 81—3 2A 81-5 2A 81—74

S A I ST S ‘l
3 2A: 81—9 and 2A 8110 of the New J ersey Statutes. |
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1 50. l The n:umbering of rules of evidence within various fsections'

2 is intended to!keep the designation thereof eompatible with the

3 arrangement of the proposed Uniform Rules of Evrdenee, to

4 feamblq. Referenee within a section or sections of this act to a ¢ ‘Bule” shall

i

5 be deemed to be equivalent to a referenee to that seetion of this aet
6 the designated rule.

7 adopted.
1 51. No repeal effected by this act shall operate to revive a

2 heretofore repealed nor to impair the obligation of contracts made

containing

Rule numbers not used are reserved for rules hereafter

ny statute

3 effective date hereof, nor to deprive a party of any remedy for en1forcin'g a

4 contract which existed when the contract was made.

1 . 52.‘ This ‘;act shall be known and may be cited as ‘“The Evi

2 1960.”'

1 53. This act shall take effect July 1, 1960, except that articlp

2 take effect immediately.
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dence Act,

‘ IIT shall

This l)ill will put into effect the recommendations of the Oomtmission to

Study the Improvement of the Law of Evidence (J. R. 15, 1955) by res

problem of method of adoption. |
| The b1ll coptams the rules as recommended by way of definitions
and on thelsubJ:ect of privilege,. which involves the largest elemen
policy. As to these the Legislature will express itself on that polic
out the full text of the rules on that subJect
The b1ll then provides legislative authonty to the Supreme Cou

rules dealing with the admission and rejection of evidence, under

procedure.

This includes discussion at a judicial conference, publi¢

lving the

1
|
5 F,nd scope,

b of pubhc

\
|
i

rt to adopt

d speciﬁed

| announce-

ment on September 15 following, together with delivery of true coples to the

President of the Senate, to the Speaker of the General Assembly
|

and to the

Governor Rules 80 announced will not take eﬁect until J uly 1 of t.lile following

year. In the mtervemng period, any such rule may be canceled by ;

1
i
1
|
\

omt resolu-
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in this act
numbering |

1he extent -

before the -

y by setting -
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tion. Any rule proposed or ‘adopted also remains subject to legislatiy"re modifica-

tion by sitatutei at any time.
Ruléfs adopted under this bill will replace existing rules whlch

or are in conﬂlet therewith, included therein or rendered obsolete,

requu'es‘ that to have this effect the law or laws intended to be re

be speclﬁcally ‘1dent1ﬁed by way of footnote to the rule. As the WOr
. l

force and whmh are not.
I

|

| .
are.revised,

I

but the bill

laced are to

progresses

. this mechamsm should greatly improve certainty as to which prOv srons are in .

Lastly, the bill contams in article IV an amendment to the Dead Man’s Act

which ehmmates the bar to receiving the testimony but simultanepusly estab-

lishes a burden of proof to establish the claim by clear and convin

ping proof.

i !
Several other sections are corrected, as recommended by the commission, and a
! .

|

number bf secfions embraced by the rules on privilege in article II are repealed.

Thls bill W1ll culminate the extensive studies of the blpartlsan

| |
of both houses and with public members and will be an 1mportant
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law‘rewsu)n work.,
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SENATE COMMITTEE AMENDMENTS TO
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'SENATE, No.78 |
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STATE OF NEW JERSEY
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1 |
- bt b d 0 ADOPTED MAY 2,1960 ¢ L [0 o

Amend page 3, section 16, following line 1, insert new paragraph as follows:} - ;
ey T}ie“proxvi'si‘one"of article II, Privileges, shall apply in|all cases and
to‘all proceedmgs, pIaces and inquiries, whether f()rmal, ‘informpl, publie: or

t

prlvate as Well as to all branches of ‘government and by>whomse AVer the same

may be conducted, and none of .said ‘provisions’ shall ‘be ‘subject 'to ‘being re-

| i Nhe g PR
laxed.”’. j ST (AR B ST

Amend page 3, section 16, line 2, delete ‘‘(1) The’’ and insert inilieu thereof :

“(2) Al otner”. |
‘ | “(3)7’

Amend page 3, section 16, line 5, delete ‘“(2)’’ and substitute

Amend page 3, section 16, line 6, immediately after ‘‘tribunal’’ insert: ‘‘a nd

;exeept as prov1ded in paragraph (1) of this rule’’ | i
Amend %)age 3, section 16, lines 8, 9 and 10, immediately afﬁeif “tribunal”’|
fon hne‘ 8 delete the seml-colon and remainder of line 8§, iall of llﬁe 9 and all of
.hne 10 l
Anwnd page 3, section 16, line 11, delete “(3)” and substltute “(4).

Amend page 5, section 19, line 17, after ‘‘disclose’’ msert ‘“except to the|

extent that such statutes or regulations provide that the matter 1{0‘ be recorded,
|

reported or dlsclosed shall be privileged or conﬁdentral”

Amend page 6, section 21, line 2, after ‘‘person’’ msert “en%aged on,’’.

7M

Amend page 6, section 21, line 3, delete ‘‘in a court or before i grand Jury

|
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! |
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|

| 1 |

|
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Amend page 6, section 21, line 4, after ¢tgource’’, delete ‘‘of !’

¢, author, means, agency or person from or throug

\\.._ —

Amend page 6, after “mform

gection 21, line 4, immediately

<¢procuared or obtained by him and”’.

Amend page 6, section 91, line 5, immediatel

furnished, or dehvered”

‘‘was procured, obtained, supplied

Amend page 6, section 22, line 6, after ¢ incompetent” insert ‘

Amend pege 6, section 22, line 7, after ‘¢guardian’’ insert ‘|

dmmlstrator »

- Amend page 6, section 22, hne 8,
i

of either qu‘use”
|
2, after “clergyx;xan”,‘ delete

Amend page 7, section 23, line

insert a wmma in lieu thereof, and after “ministeir” insert ‘¢,

- “ 1
or praetxtxoner authorized to perform similar func ions, .. Tii
: |
i
Am; end page 8, section 29, line 7, immediately h»efqre.;;the..wqrcl ‘‘matter’’ In ‘
sert ‘J(pnvﬂeged” | reor ?
b o |
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delete ‘‘but s]ﬁlall terminate with the death

or other person;
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RULEd Or £EVIDENCE

publication and distribution. This was first done for early
and broad distribution through publication in the New
Jersey Law Jourmnal.

Thereafter, the Commission arranged for publication
and distribution by Gann Law Books of a pamphlet of the
rules, in August of 1967.

Since then the Commission has prepared the present
pamphlet, with brief comments, explanations and illustra-
tions where appropriate.

As its next effort, the Commission has launched the
preparation of a condensed but comprehensive handbook
on New Jersey Evidence Law, embracing not only the Rules
explicitly adopted, but other areas now governed by exist-
ing statute and case law. Publication is scheduled for the
Summer of 1969.

FOOTNOTES AND EDITORIAL NOTES.

In working with this edition of the evidence rules, several
matters should be carefully noted in respect to footnotes,
editorial notes, and the like:

... “Official Notes”, which are entirely in boldface type
immediately following a rule, are footnotes adopted
by the Supreme Court as part of the rules them-
selves, and under the authority of N.J.S. 2A :84A-40,
these have the effect of superseding the specific
statutes mentioned. In this edition, the phrasing
of these notes has been altered editorially to add
the word “Official” as well as an explicit reminder
that cited statutes are superseded;

..To avoid being misled, it is urged that you go
through the “Official Notes” and make an entry in
the margin of your statute books opposite each
statute that is superseded; and noting there the

. o 894
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evidence rule number involved, to serve as a re-
minder until such time as the statute book pub-
lishers liave made appropriate entries;

.. Bracketed notations of rules originally proposed but

whieh were not finally adopted are included in the
text as well as in the table of contents and index;
these are editorial entries included to preserve some
of the history as it may bear on interpretation;

.. Following many of the rules, brief editorial notes

have been inserted to provide explanation, illustra-
tion, caution, cross-reference, and a restricted num-
ber of important citations; all of these entries are
unofficial, but were prepared by the 1967 Commis-
sion as an aid to the bench and bar;

.. Two additional privilege rules have been added

editorially; Rule 26A-1 is a psychologist’s privilege
cnacted by 1966 statute, and Rule 26.A-2 is a physi-
cian’s privilege enacted by 1968 statute. Neither
statute was drafted to coordinate with the privilege
rules enacted in 1960, although the 1968 statute is
a supplement to the Evidence Aet, 1960. Caution
will be in order in analyzing these two new privilege
laws, especially in regard to Rule 2, Scope, the
application of which is uncertain.
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i , Rule 69. Certificate of lack of record ,a

’g Rule 70. Original writings as the best evidence ’§ PREFACE BY THE COMMISSION

: Rule 71. Proof of attested writings ‘5 _ . o )
Rule 72, [Photographic copies to prove content of busi- % The 1967 Rules of Evidence Commission has undertaken

to bring to reality the adoption of a useful set of Evidence
Rules. The effort began with the Report of the Jacobs
Committee (1955), and was carried forward by the Bigelow
Commission (1956).

ness and public records] Not adopted.
Index to Rules of Evidence — Page 963

A major step was taken by the adoption of the Evidence
Act, 1960. That statute established the basic definitions
and scope, and adopted the rules of privilege. Beyond
that it created machinery for rules adoption with partic-
ipation by all three branches of government, the judiciary
being charged with the initiating funection. Thus, the fear- .
ful jurisdictional problems of Winberry were laid to rest
for this important subject.

After the publication of a further report by the Jacobs
Committee (1963), and after extensive study and discus-
sion, the remaining rules proposed by the Supreme Court
were put in force on September 11, 1967.

This effort, spanning more than a dozen years, repre-
sented unstinting dedication toward achievement of the
goal by bench and bar alike. The many individuals who
contributed countless hiours of research, discussion and
debate, and secretarial assistance are too numerous to he
listed here. They know who they are. Suffice it to say that
they included appellate Judges, trial judges, experienced
lawyers, theoretical lawyers, and professors of evidence
law from a number of law schools. All of them may justly
take pride in the final product.

e e e
O S

The effort, interestingly enough, began with a relatively
academic format and was completed by sophisticated ad-
Justments to reflect the realities of the courtroom. The
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RULES OF EVIDENCE

philosophy of the Rules is neither conservative nor liberal.
It is realistic. The object throughout has been to compose
a set of general rules in a complex field, that would provide
useful anchors and guides in the day-to-day management
of the trial process. For this to be efficient in an adversary
posture with an impartial umpire, it is vital that both
sides and the judge be equipped to deal quickly and surely
with questions of evidence. No effort has been spared
to make this possible.

There are, consequently, two separate phases to the
whole effort. One is aimed at providing a solid founda-
tion for dealing with the kind of question that arises
repeatedly in endless trial after trial. The other is creative,
and is aimed at constant improvement and broadening of
the initial effort.

The 1967 Commission felt it had found an effective
avenue for judicial-legislative cooperation that holds great
hope for creative advances, not only in evidence law but
in other areas of common concern as well.

It is hoped that the current pamphlet, and the more
ambitious handbook to follow, will mark the start of a
new era in the development of jurisprudence.

For TtHE COMMISSION

Senator Frank J. Guarini, Chairman.
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PRELIMINARY COMMENTS TO THE RULES

Prepared by Vincent P. Biunno, Esq., of Newark, New
Jersey, a member of the New Jersey Bar.

HOW THE RULES CAME INTO EXISTENCE.

The Evidence Act, 1960 (L. 1960, c. 32) adopted as law
Rules 1(1) through 1(13)—Definitions; Rule 2—Scope of
the Rules; and Rules 23 through 40—Privileges.

The same law set up machmery for the adoption of other
rules by the joint participation of all three branches of
government. Briefly, this contemplates an initiating fune-
tion in the Supreme Court, which may propose rules after
discussion at a Judicial Conference, and by a filing with
both Houses and with the Governor. Rules so proposed take
effect on July 1 of the next vear unless the Legislature dis-
agrees, this to be expressed by joint resolution approved

by the Governor. See N.J.S. 2A:84A-33 to 44.

This mechanism, involving as it does the participation
of all branches of State Government, renders moot any
question of promulgating authority. It is borrowed from
the arrangement under which the federal court rules have
been promulgated, 28 U.S.C.A. seec. 723.

Rules were proposed by the Supreme Court in September,
1964. Their effective date was several times postponed. In
1967, by JR-5, changes in the language of some rules and
deletion of others were set forth, with all the rules not al-
ready law to take effect September 11, 1967. In accordance
with the joint resolution, a Supreme Court order was en-
tered promulgating these rules as so modified.
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EFFLIT OF TH= LULES ON
EXISTING STATUTES.

The enabling act is designed to prevent unintended repeal
of existing statutes on evidence. Rule 2(4) declares that
neither the rules enacted by statute nor those adopted by
the Court are to repeal any statute by implication.

By section 40 of the Evidence Act, 1960, N.J.S. 2A :84A-
40, rules adopted by the Court can supersede existing
statutes, but to have this effect the statutes to be super-
seded must be expressly identified by footnote to the rule
adopted. The text of such footnotes will be found among
the rules in this publication.

This point has come up and has been dealt with exactly
as intended by the Evidence Act, 1960. See, Waterfroni
Comm’n, 39 N. J. 436, at 454-456 (1963).

In keeping with this approach, the Evidence Act, 1960,
in addition to adopting some rules and arranging for the
Supreme Court to initiate others, made some statutory
changes itself. These were as follows:

..the Dead Man’s Act, N.J.S. 2A:81-2, was amended
to allow testimony of transactions with a party de-
cedent or lunatic, but requires the claim or affirma-
tive defense involved to be established by clear and
convincing proof;

.. the statute on privilege from arrest in certain cases,
N.J.S. 2A:81-17, was amended to eorrect an erro-
neous internal cross-reference;

.. the statute on proof of foreign public record mat-
ters, N.J.S. 2A :82-16, was amended to overcome the

- effect of State v. Black, 31 N. J. Super. 418 (App.
1954), which had failed to recogmize that I.C.C.
tariffs are privatelvy printed under Commission
practice;

888
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- - part of the statute on judicial notice of foreign law,
N.J.8. 2A :82-27 was amended to permit notice other

than by pleading the foreign law; but that section,
as well as others in the group, is now superseded

by Rules 9, 10, 11 and 12, as indicated by the official
footnote;

..a numbe.r of privilege statutes covered by new rules
enacted in 1960 were repealed, as follows:

N.J.S. 2A:81-3, Marital Witnesses in Criminal
Cases, now Rule 23(2);

N.J.8. 2A:81-5, Self-Incrimination, now Rules 23
24, 25, ’

N.J.S. 2A:81-7, Marital Privilege, now Rule 28:

N.J.S. 2A:81-9, Priest-Penitent Privilege, now
Rule 29; ,

) erma Y

WHERE THE RULES APPLY.

The Privilege Rules (23 through 40), apply everywhere
and these rules may not be relaxed. See Rule 2(1).

civil or
limited

_Alll the_ other rules apply to all proceedings,
crm}u}a}, in a court (unless the rule content is itself
to civil or c¢riminal cases). See Rule 2(2).

Th'e same is true of such other rules in respect to formal
hearings before administrative tribunals (at all levels of
govern%nent) except to the extent that the enabline statute
governing the tribunal states otherwise, or that the?ribunal
under statutory authority, may adopt regulations to the’

effect that the rules of evidence shall
not apply. ¢
examples of such statutes are: pply. Some
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‘R.S. 17:1-810 (Commissioner of Banking and
Insurance)

| R.S. 34:15-56 (Workmen’s Compensation Claims)

R.S. 43:21-50(a) (Review of temporary disability
claims)

R.S. 48:2-32 (Hearings before P.U.C.)

EVIDENCE MATTERS NOT COVERED
BY THESE RULES.

The group of evidence rules, from Rule 1(1) t}.n'ough
Rule 71, does not purport to embody all the law of evidence.

The Model Code of Evidence, approved by the American
Law Institute in 1942, attempted comprehensive coverage,
but in so doing it presented so many details as to discourage
official enactment anywhere. The Uniform Rules of Evi-
dence approved by the National Conference of Commission-
ers on Uniform Rules in 1953 (on which the present rules
are modelled) represented a much more modest approach.

Some examples of important areas in evidence law not
dealt with by the present set of rules (in the sense that
these matters have a daily or significant effect in the process
of adducing evidence) are as follows:

... matters usually left to the control of the trial court,
such as order of proof;

...the parol evidence rule;
.. the several statutes of frauds and their equivalents;

... the special rules limiting the defenses available to

a holder in due course of a negotiable instrument

" to stated “personal defenses”, which have been de-

scribed as being in the nature of evidence rules to

the extent that a witness is not allowed to testify
on certain matters as to special parties.
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RELATION OF THE RULES TO DECISIONAL LAW.

Rule 5 deals with this subject by stating that the adop-
tion of rules is not to bar the growth and development
of the law of evidence in accordance with fundamental
principles to the end that the truth may be fairly as-
certained.

This is not a rule of relaxation, and neither trial judges
nor appellate courts are to so consider it.

The rules, whether enacted by statute or adopted by the
Supreme Court with legislative concurrence, are essentially
statutory in nature. To the extent that a matter of evidence
is dealt with by the rules, the rules are to be applied as
written.

There will he areas in which evidence law will continue
to develop on a case-by-casc decisional basis.

One area will involve matters not dealt with by the
formal rules (e.g., the parol evidence rule). Another area
will involve cases with situations not foreseen specifically,
and for which the formal rules will need to be construed
and interpreted in the same way as statutes are. The third
area will involve situations where some paramount re-
quirement, such as constitutional provisions and decisions
interpreting them, will bar the application of a formal

rule or rule provision. This has already occurred in the
case of Rule 23(4).

At the same time, it is not to be expected that the appel-
late courts will employ the decisional process on a case-by-
case basis to modify the formal rules in the event it should
seem that the applicable rules, as adopted, ought to be
modified on the basis of experience or theory. In such
situations the available flexible mechanism by which the
Supreme Court initiates changes in the evidence rules is

. much more likely to be employed.
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The creation of a permanent legislative commission to
consult with the Court on such matters will very likely
develop workable and flexible arrangements. See c. 183,
L. 1968. -

GENERAL APPLICATION OF RULES.

The evidence rules were written as a comprehensive col-
lection, and each rule is to be read and applied as part of
the whole collection. In actual use it will therefore be im-
portant for users to have a good working familiarity with
their overall content.

In addition, it must not be overlooked that the rules are
to be applied in the context of the particular case and the
issues which it involves, factually as well as legally. This
is especially important in applving the hearsay exceptions
which, by themselves, say that one or another kind of proof
“is admissible”. What this nieaus, more accurately, is that
the proof is not objectionable on the ground of hearsay;
but it may be objectionable on some other ground.

Most 1mportant of all, the value of the rules will be
greatly increased if they are referred to as authority in
the course of argument, briefs or decision, instead of strings
of reported decisions, wherever possible. For the daily run-
of-the-mill evidence question, this should be enough. It will
only be in the relatively rare situation where more than
this will be needed.

FUNCTIONS OF THE COMMISSION.

During the period when rules proposed by the Supreme
Court were under consideration, a legislative commission
established by joint resolution each year undertook to
study the rules content and advise the legislature in respect
to whether the rules should be allowed to take effect.
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- The 1967 Commission went beyond the work of its

predecessors. It reviewed the rules and sifted them into
three categories. One group encompassed those rules that
presented no difficulty. The second group included those
few rules regarded as unacceptable as a matter of poliey.
The third group was made up of rules generally acceptable
but felt to need some change of substance or of clarification.

Comments on the second and third groups of rules were
written up, submitted to the Supreme Court for study,
and then discussed at joint conferences between the Com-
mission and the Court.

The joint conferences were highly constructive. In con-
trast to the prior atmosphere of gingerly felt distrust,
the two groups quickly discovered that both sincerely
wanted to develop a sound set of rules. The discussions
disclosed, on the one hand, that the Court recognized the
validity of the questions raised by the Commission, and
on the other hand that the Court was able and willing to
improve upon the expression of concepts raised by Com-
mission comments.

The experience was so mutually gratifying that the
1967 Commission chairman was moved to introduce and
secure enactment of c. 183, P.L. 1968 (Senate No. 99),
which establishes the Commission on a permanent basis.
This law has established a new avenue of communication
between the Court and the Legislature in an important
field of law with which both branches of government are
inevitably concerned. The success of the early efforts is
encouraging; the future results of this cooperative en-
deavor should provide a useful model for further enlarging
the channels of communication.

THE COMMISSION PROGRAM.

Once the basis for adoption of the rules had been estab-
lished, the Commission undertook arrangements for prompt
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The b1ll then prowdes levrslatrve authorrty to the Supreme Court to adopt
rules deahng Wlth the admmsmn and reJectlon of evxdencc unde1 a speclﬁed
procedure. This mcludes drscussmn at a Judrclal conference, pubhc announce-
ment on September 15 followmg, together Wxth dehvery of true copies to the
Presxdent of the Senate, to the Speaker of the General Assembly and to the
Governor Rules so announced Wﬂl not taLe eﬁect unt11 J uly 1 of the followmg

~ year. In the intervening penod, any such rule may be canceled by joint resolu-
 tion. Any rule proposed or adopted also remains subject to legislative modifica-

tion by statute at any time.

Rules adopted under this bill will replace existing rules which are revised,
or are in conflict therewith, included therein or rendered obsolete, but the bill
requires that to have this effect the law or laws intended to be replaced are to
be specifically identified by way of footnote to the rule. As the work progresses
this mechanism should greatly improve certainty as to which provisions are in
force and Which are not. ;

Lastly, the bill contains in article IV an amendment to the Dead Man:’stct.
which eliminates the bar to receiving the testimony but simultaneously estab-
lishes a burden of proof to establish the claim by clear and convincing proof.
éeveral other sections are corrected, as rccommended by the comrnisston, and va
number of sections embraced by the rules on privilege in article IT are repealed.

This bill will culminate the extensive studies of the bipartisan comrnission

of hoth houses and with public members and will be an important landmark in

law revision work.



CHAPTER J o LAWS OF N.J.19_60

APPROVED (rons do_1g60
[OFF‘ICIAL C(QY REPRINT]

SENATE, No. 73
STATE OF NEW JERSE

INTRODUCED JANUARY 25, 1960

By Senators COWGILL, LYNCH, FOX and JONES

Referred to Committee on Judiciary

AN. Acr concerning evidence and witnesses, providing for the adoption of rules
of evidence, supplementing subtitle 9 of Title 2A of the New Jersey Statutes,
amending sections 2A :81-2, 2A :81-17, 2A :82-16 and 2A :82-27 and repealing
sections 2A:81-3, 2A.:81-5, 2A:81-7, 2A:81-9 and 2A :81-10 of said Title 2A.

1~ Be 1t evacTeD by the Senate and Gencral Assembly of the State of New

2 Jersey:
Arricre I
GENERAL PROVISIONS.
1 1. Rule 1. Definitions. As used in the rules set forth in this act or in

2 rules adopted pursuant hereto, the terms defined in this article shall have the
3 meaning specified unless the context indicates a contrary intention.

1 2. Rule1l. (1) ‘““Evidence’’ 1s the means {ror: which inferences may be
-2 drawn as a basis of proof in duly constituted judicial or fact-finding tribunals,
3 and includes testimony in the form of opinion,.and hearsay. v

1 3. Rule 1. (2) ‘‘Relevant evidence’’ means evidence having any tendency
2 in reason to prove any material fact.

1 4. Rule 1. (3) ““Proof’’ is all of the evidence before the trier of the fact

I 2 relevant to a fact in issue which tends to prove the existence or nonexistence
% 3 of such fact.

1 5. Rule 1. (4) “Burden of proof’’ meauns the obligation of a party to

2 meet the requirements of a rule ¢f law that the fact be proved eitber by a pre-

EXPLANATION—Matter enclosed in bold-faced brackets [thus) in the above bill is not enacted.
and is intended to be omitied in the law.




3 ponderance of the evidence or by clear and convincing evidence or beyond a
4 reasonable doubt, as the case may be. Burden of proof is synonymous with
5 “‘burden of persuasion.” |
1 6. Rule 1. (5) ““Burden of produeing evidence’® means the obligation of
2 a party to introduce evidence when necessary to avéid thé risk of a judgment
3 or peremptory finding against him on a material issue of fact.

1 7. Rule 1. (6) “‘Conduct”’ includes all active and passive behavior, both
" 2 verbal and nonverbal. | | | o

1 8. Rule 1. (7) tFThe hearing,*” unless some other is indicated by the con-
-2 text of the rule where the term is used, means the hearing at which the dues-
3 tion under a rule is raised, and not some earlier or later hearing.

1 9. Rule 1. (8) “Finding of fact> means the determination f'rom proof
2 or judicial notice of the existence of a fact. A ruling impliés a supporting
3 finding of fact; no separate or formsl finding is required unless required by
4 a statute or rule of court of this State. ~ o
1 10. Rule 1. (9) “‘Guardian” meané the person, committee, or other rep-
2 resentative authorized by law to protect the person or estate or both of an
3 incompetent or a sui juris person having a guardian and to act for him in
4 matters affecting his person or property or both. An incompetentis a person
5 under disability imposed by law.

1 11. Rule 1. (10) ‘‘Judge’’ means member or members or representative
2 or representatives of a court or other tribunal conducting a trial or hearing
3 at which evidence is introduced.

1 12. Rule 1. {11) “‘Trier of fact’’ includes a jury and a judge when he
2 is trying an issue of fact other than one relating to the admissibility of evi-
3 dence..

1 13. Rule 1. (12) ““Verbal’’ includes both oral and written words.

1 14. Rule 1. (13) ‘‘Writing”’ means handwriting, typewriting, printing,
2 photostating, photography and every other means of recording upon any tan-
3 gible thing any form of communication or representation, including letters,
4 words, pictures, sounds or symbols, or combinations thereof, provided that

5 such recording is (a) reasonably permanent and (b) readable by sight.
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1 15. Rule 1. (14) ‘‘Perceive’ means acquire kngwledge through one’s
2 own senses.

1 16. Rule 2. Scope of the rules.

2 (1) The provisions of article 1I, Privileges, shall apply in all cases and
3 to all proceedings, places and inguiries, whether formal, informal, public or
4 private, as well as to all branches of government and by whomsoever the same
5 wmay be conducted, and none of said provisions shall be subject to b/eing re-
6 lazed.

7 [(1) The] (2) All other rules contained in this act, or adopted pursuant
8 hereto, shall apply in every proeeeding, criminal or civil, conducted by or
9 under the -sﬁpervision of & court, in which evidence is produced.
10 ;.0 [(2)1 (3) Except to the extent to which the rules of evidence may be
11 relaxed by or pursuant to statute applicable to the partiecular tribunal and
12 except as provided n paragraph (1) of this rule, the rules set forth in this
13 act or adopted pursuant hereto shall apply to formal hearings before ad-
14 ministrative agencies and tribunals[ ; but the provisions of article II, Priv-
15 ileges, shall apply in all cases and to all proceedings, nor shall any of said
16 provisions be relaxed].
17 ... [(3)] (4) The enactment of the rules set forth in this act or the adoption
18 of rules pursuant hereto shall not operate to repeal any statute by impli-
19 cation, - -

Arpricre I .
PRIVILEGES

1 _ 17. Rule 23. Privilege of accused. -

2 (1) Every person has in any criminal action in which he is an accused a
3 right not to be called as a witness and not to testify.

4 (2) The spouse of the accused in a criminal action shall not testify in
5 such action except to prove the fact of marriage unless (&) such spouse and
6 the accused shall both consent, or (b) the accused is charged with an offense

7 against the spouse, a child of the accused or of the spouse, or a child to whom

8 the accused or the spouse stands in the place of a parent, or (¢) such spouse

9 is the complainant,
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10 =~ (3) An accused in a criminal action has no privilege to refuse when
11 ordered by the judge, to submit his body to examination or to do any act iz
12 the presence of the judge or the trier of the fact, except to refuse to testify.
13 (4) If an accused in a criminal action does not testify after direct evi-
14 dence is received of facts which tend to prove some element of the crime and
15 which faects, if untrue, he could disprove by his own testimony, counsel and the
16 judge may comment on his failure to testify, and the trier of fact may draw
17 an inference that accused cannot truthfully deny those facts.
1 18, Bule 24. Definition of inerimination. _
"2 'Within the meaning of this article, a matter will incriminate (a) if it
3 constitutes an element of a crime against this State, or another State or the
-4 United States, or (b) is a circumstance which with other circumstances
-5 would be a basis for a reasonable inference of the commission of such a
6 crime, or (c) is a clue to the discovery of a matter which is mthm clauses
7 (a) or (b) above; provided, a matter will not be held to inc:iminate if it
8 clearly appears that the witness has no reasonable cause to apprehend - a
9 criminél prosecution. In determining whether a matter is incriminating un-
10 der clauses (a), (b) or (c) and whether a criminal prosecution is to be ap-
11 prehended, other matters in evidence, or disclosed in argument, the implica-
12 tions of the question, the setting in which it is asked, the applicable statute of
13 limitations and all other factors, shall be taken into consideration. .
1 19. Rule 25. Self-incrimination: exceptions.
2 Subject to Rule 37, every natural person has a right to refuse to disclose
3 in an action or to a police officer or other—official any matter that will in-
4 criminate him or expose him fo a penalty or a forfeiture of his estate, except
5 that un&er this rule:
6 (a) no person has the privilege to refuse to submit to examination for the
7 purpose of discovering or recording his corporal features and other identify-
8 ing characteristics or his physical or mental condition;
9 (b) no person has the privilege to refuse to obey an order made by a

10 court to produce for use as evidence or otherwise a document, chattel or
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11 other thing under his control if some other person or a corporation or other
12 association has a superior right to the possessio; of the thing ordered to be
13 produced;
14  (c) no person has a privilege to refuse to disclose any matter which the
15 statutes or regulations governing his office, activity, occupation, profession
16 or calling, or governing the corporation or association of which he is an
17 officer, agent or employee, require him to record or report or diéclose except
18 to the extent that such statutes or regulations provide that the matier o be
19 recorded, reported or disclosed shall be privileged or confidential; .
20 (d) subject to the same limitations on evidence affecting éredibi]ity as
21 apply to any other witness; the accused in a criminal action or a party in a
22 civil action who voluntarily testifies in the action upon the merits does not
23 have the privilege to refuse to disclose in that action, any matter relevant to
24 any issue therein,

1 . 20. Rule 26. Lawyer-client privilege.

2. (1) General rule. Subject to Rule 37 and except as otherwise provided

3 by paragraph 2 of this rule communications between lawyer and his elient in

4 the course of that relationship and in professional confidence, are priviléged,
- 5 and a client has a privilege (a) to refuse to disclose any such communica-

6 tion, and (b) to prevent his lawyer from disclosing it, and (c) to prevent any

7 other witness from disclosing such commuuication if it came to the knowledge

8 of such witness (i) in the course of its transmittal between the client and the

9 lawyer, or (ii) in a manner not reasonably to be anticipated, or (iii) as a
10 result of a breach of the lawyer-client relationship, or (iv) in the course of a
11 recognized confidential or privileged communication between the client and
.12 such witness. The privilege shall be claimed by the lawyer unless otherwise
13 instructed by the client or his representative; the privilege may be claimed
14 by the client in person, or if incompetent or deceased, by his guardian or
15 personal representative. Where a corporation or association is the client

16 baving the privilege and it has been dissolved, the privilege may be claimed

17 by its successors, assigns or trustees in dissolution.
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18 - (2) Exceptions. Such privilege shall not extend (a) to a communication
19 in the course of legal service sought or obtained in aid of the commission of
20 a crime or a fraud, or (b) to 2 communication relevant to an issue between
21 parties all of whom claim through the client, regardless of whether the re-
22 spective claims are by testate or intestate succession or by inter vivos trans-
23 action, or (¢) to a communication relevant to an issue of breach of duty by
24 the lawyer to his client, or by the client to his lawyer. Where 2 or more per-

25-sons have employed a lawyer to act for them in common, none of them can

26 assert such privilege as against the others as to communications with re-

27 spect to that matter. .
287 =" {3) Definitions. As used in this rule (a) *‘client’’ means a person or
29 corporation or other association that, directly ' or -through an authorized
.80 representative, consults a lawyer or the lawyer’s representative for the pur-
31 pose of retaining the lawyer or securing legal service or advice from him in
32 his; professional capacity; and includes an incompetént whose guardian so con-
33 sults the lawyer or the lawyer’s representative in behalf of the incompetent,
34 (b) “lawyer’’ means a person authorized, or reasonably believed by the client
35 to be authorized to practice law in'any State or nation the law of which
36 recognizes a privilege against disclosure of confidential communications be-
37 tween client and lawyer. A communication made in the course of relationship

38 between lawyer and client shall be presumed to have been made in profes-

-39 sional confidence unless knowingly made within the hedring of some person

40 whose presence nullified the privilege.

»1 21 Rule27. Newspaperman’s privilege. S

.2 ‘... Subject to Rule 37, a person engaged on, connected with, or employed

3 by, a.newspaper has a privilege to refuse to disclose [in a court or before a

4 grand jury] the source [of], quthor, means, agency or person from or through
3 whom any information [procured or obtained by him and] published in such
. 6 newspaper was procured, obtained, supplied, furnished, or delivered.

1 22 Rule 28. Marital privilege—confidential communications.

2 No person shall diselose any communication made in confidence between

3 such person and his or her spouse unless both shall consent to the disclosure

-

v a
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4 or unless the communication is relevant to an issue in an action between
5 them or in a criminal action or proceeding coming within Rule 23 (2). When
6 a spouse is incompetent or deceased, consent to the disclosure may be given
7 for such spouse by the guardian, executor or administrator. The require-
8 ment for consent shall not terminate with divorce or separation [but shall
9 terminate with the death of either spouse]. A communication between
10 spouses while living separate and apart under a divorce from bed and board
11 shall not be a privileged communication.

1 23. Rule 29. Priest-penitent privilege. -

g - Subject to Rule 37, a clergymann [c;r other], minister or other person
3 or practitioner authorized to-perform similar func‘liéns, of any Teligion shall
"4 not be allowed or compelled to disclose a confession or other confidential
5 communication made to him in his professional character, or as a Sﬁirifﬁél
6 advisor in the course of the discipline or practice of the religious body to
7 which he belongs or of the religion which he professes.

1 24. Rule 30. Religious belief.

2 Every person has g privilege to refuse to disclose hi‘s'th'eological opihidn
3 or religious belief unless his adherence or nonadherence to such an ‘bbmion,
4 or belief is material to an issue in the action other than that of hié credi-
5 bility as a witness.

1 95 Rule 31. Political vote.

2 Everﬁ pers‘o'n has a privilege to refuse to disclose the tenor of his vote
3 at a political election unless the judge finds that the voté'iﬁaé cast iIIégalI};.
1 26. Rule 32. Trade secret. BRI
9 The owner of a trade secret has a privilege, which may be claimed by
3 him or his agent or employee, to refuse to disclose the secret and to pfé—
4 vent other persons from disclosing it if the judge finds that the allowancé :of
5 the privilege will not tend to conceal fraud or otherwise Work‘injustice.

1 27. Rule 34. Official information.

2 No person shall disclose official information of this State or of the United

3 States (a) if disclosure is forbidden by or pursuant to any Act of Congress
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8
-4 or of this State, or (b) if the judge finds that disclosure of the information

.5 in the action will be harmful to the interests of the public. -

-1 28.Rule 36. Identity of informer.

2 A witness has a privilege to refuse to disclose the identity of a person
3 who has furnished information purporting to disclose a violation of a pro-
4 vision of the laws of this State or of the United States to a representative
5 of the State or the United States or a governmental/ division thereof,
6 charged with the duty of enforcing that provision, and evidence thereof is
7 inadmissible, unless the judge finds ‘that (a) the identity of the person fur-
8 nishing the information has already been otherwise disclosed or (b) disclo-
9 sure of his identity is essential to assure a fair determination of the issues. -
1 .- 29. Rule 37. Waiver of privilege by contract or previous disclqsure;
2 limitations.

.3 - A person waives his right or privilege to refuse to d_isc»lose)or to prevent
4 another from disclosing a specified matter if he or any other pérson while the
5 holder thereof has (a) contracted with anyone not to claim the right or priv_i-
6 lege or, (b) without coercion‘and with knowledge of his right or privilege,
7 made disclosure of any part of the privileged matter or consented to such
8 a disclosure made by anyone.

9 A disclosure which is itself privileged or otherwise protected by the com-
10 mon law, statutes or rules of court of this State, or by lawful contract, shall
11 not constitute a waiver under this section. The failure of a witness to claim
12 a right or privilege with respect to 1 question shall not ope;ate as a Waivgr
13 with respect to any other question. , |
‘1. 30. Rule 38 Admissibility of disclosure wrongfully compelled.

}2 . Bvidence of a statement or other disclosure is inadmissible against the
..3 holder of the privilege if the disciosure was wrongfully mac{e,or erroneously

4 required. o
1 31. Rule 39. Reference to exercise of privileges.

2 Subject to paragraph (4) of Rule 23, if a privilege is exercised not to

3 testify or to prevent another from testifying, either in the action or with re-
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4 spect to particular matters, or to refuse to disclose or to prevent another

5 from disclosing any matter, the judge and counsel may not comment thereon,

6 no presumption shall arise with respeet to the exercise of the privilege, and
‘7 the trier of fact may not draw any adverse inference therefrom. In those jury
8 cases wherein the right to exercise a privilege, as herein provided, may be
9 misunderstood and unfavorable inferences drawn by the trier of the fact, or
10 be impaired in the particular case, the court, at the request of the party exer-
11 cising the privilege, may instruet the jury in support of such privilege.- -

1 - 32. Rule 40. Effect of error in overruling: claim of privilege.

(1) A party may predicate error on a ruling disallowing -a claim of -

3 privilege only if he is the holder of the privilege. IR

‘4. . +(2) If a witness refuses to answer a question, under color of a privilege |

5 claimed pursuant to Rules 23 through 38, after the judge has ordered the wit-
6 ness to answer, and a contempt proceeding is brought against the witness, the
7 court hearing the same shall order it dismissed if it appears.that the order

-8 directing the witness to answer was erroneous. -

Anncns III “

ADOPTION OF RULES

1‘ 33 The Supreme Court ma.y adopt rules deahng W1th the adxmssron or

2 reJectmn of ev1dence in accordance Wlth the procedures set forth in thls

LN .‘,',!‘. RS
. o

‘ 3 art1cle

. ‘ N G . o
L I T IR

1 - 34 C[lhe subJect matter ‘and a tentatxve draft of a rule or rules proposed
2 to be adopted pursuant to th1s art1cle shall be entered upon the agenda ‘and
.3 dlscussed at a Judlclal Conference Whose membershlp shall at least mclude
A4 delegates from the Supleme Court the Appe]late D1ws1on of the Supenor

5 Court the Judges of the Law D1v1s1on and the Chancery Dnnsmn of the Su—

6 perior Court the judges of the County Courts, the Juaves of the county dlS- .

7 trict courts, the Judges of the Juvemle and domestlc relatlons courts, the
8 Judges of the mumcxpal cour ts the surrogates ‘the State Bar Association,
9 the county bar assoclatlons the Senate and G‘reneral Assembly, the Attorney

1

10 General the county prosecutors, the laW schools of thlS State, and members of

11 the pubhc.
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1 35. The proposed rule or rules shall be publicly amounced by the Su-

2 preme Court on September 15 next following such !J udicial Conference (or, if
3 such day be a Saturday, Sunday er legal holiday,.on the first day thereafter
4 that is not), and the court shall, on the same day, cause true copies thereof to
5 be delivered to the President of the Senate, the Speaker of the General
6 Assembly, and the Governor,

1 36. The rule or rules so announced and d_elivered‘shall take effect on
2 July 1 next following; provided, however, that all such rules shall remain
- 3 subject to cancellation at any time up to such effective date by joint resolution
‘4 to that effect adopted by the Senate aud General Assembly and signed by the
5 Governor. )

1 37. Any rule or rules so proposed or adopted shall be subject to change
-2 or cancellation at any time by statute or by a subsequent rule adopted pur-
-3 suant to this article.

17 38. By joint resolution adopted by the Senate and General Assembly
2 and signed by the Governor with respeet to a particular rule or rules therein
3 specified, the Supreme Court may adopt such rule or rules at such time or
4 times, or with such effective date, or without presentation ata J ndicial Con-
5 ference, as may be provided in the joint resolution.

'1 39. By joint resolution adopted by the Senate and General Assembly.
2 and signed by the Governor with respect to a particular rule or rules therem
3 specl.ﬁed the period of time provided in sectlon 36 durmg Whlch the same
4 may be canceled by joint resolutlon may be reduced or ehmmated.

1 40. All prev1ous laws or parts of laws dealmg with the adzmsswn or re-
2 jection of ev1dence which shall be expressly identified by footnote to any rule
3 80 adopted and which shall be in conflict or inconsistent with such rule or
4 rules, or mcluded therein, revised or rendered obsolete thereby, shall be of
5 no further force or effect after such rule or rules shall have taken effect.

1 41. No rule adopted pursuant to this arﬁcle shall abnidge, enlarge dr
2 modif:y any substantive right or eliminate the right of tria-l“by jury.

_.1 42, Ne rule adopted pursunnt to this article shall be made epplieabie tp

2 pending proceedings or to existing rights or remedies except to the extent
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3 thatlsuch application is fair and practicable, and does not impair the obliga-
4 tion of contracts or deprive a party of any remedy for enforcing a contract
5 which existed when the contract was made. -

1 . 43. To the end that rules dealing with evidence may be conveniently
2 presented and arranged, the Supreme Court may publish compilations and
3 restatements thereof which may include, in addition to such rules as may be
4 adopted pursuant to this article, rules established by co_mmon law, statute,
5 constitution or otherwise, together with editorial notes, tables and references,
6 and with indications as to the source of each such rule. Where practicable
‘7 or desirable, the numbering and arrangement of such publications shall
8 conferm to standard or_uniform works on the subject, or ‘provide cross-
‘9 reference thereto.

i 44. A1l rules of court heretofore promulgated and which may deal with
2 the admission or rejection of evidenoce shall be deemed to have the same

-3 force and effect as though they had been adopted pursuant to this article,

ARTICLE IV 3
MISCELLANEOUS REVISIONS AND REPEALERS |
1 | 45 Section 2A:81-2 of T1t1e 2A of the New J ersey Statutes is amended
2 to read as follows | | | |
’3 2A :81-2. When 1 party to any c1v11 actlon is a lunatlc sumg or defend—
4 mg by guardlan or When 1 party sues or is sued ina representatlve capaclty,
5 [no] any other party [thereto may testxfy as to.eny transactlon ‘with or
6 statement by the lunatlc Whlle of sound mmd or w1th or by the decedent
7un1ess : | R o
8 a. The guardlan of the 1unat1c or the representatlve of ‘the decedent
9 offers hlmself as a'Wltness on }ns own behalf and testlﬁes to any transac-
10 tion thh or statement by his testator, mtestate or Ward in Whlch event the
11 other party ma;7 be a w1tness on his own behalf as to all transactwns W1th
12 or statements by the lunatlc while of sound mind or by the decedent, Whlch
13 are pertinent to the 1ssue; or

14 ~b. The action is founded upon any‘ ellegatien. of fraud,”breaeh of trust,

15 willful default or undue influence, in which cases the defendant may be

S RN W
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16 sworn and examined as a witness on his own behalf as to transactions with
17 ‘or ‘statements by the lunatic or decedent. : :-

18 Where a guardian or representative is a national bank, bank, trust com-
19 pany, or other corporation, testimony of an officer or employee thereof shall
20 be deemed testimony of the guardian or representative within the meaning
21 of this section.] who asserts a claim or an affirmative defense against such
22 lunatic or representative, supporied by oral testimony of a promise, state-
23 ment or act of the lunatic while of sound mind or of the decedent, shall be
24 required to establish the same by clear and convincing proof..

‘1~ 46. Section 2A:81-17 of Title 2A. of the New Jersey Statutes is amended
-2 to read as follows: - =~ .7 .

3 2A:81-17. Except as provided in section [2A:97-21] 24:81-21 of this
4 Title, a witness shall be privileged from arrest in all. civil actions, and 1o,
5 other, during necessary attendance at court..or .other: place, reouired by
6 subpena previously duly served, and during his. going to and returning thére-
7 Yrom, allowing 1 day for every 30 miles from his place of residence.

8 Any arrest made mn v1olat10n of the p11v11e<re glven by this section shall
;9 be a contempt of the court out of whlch the subpoena 1ssued and the court
10 may, by an order forthw1th dlschar ge the Wltness from arrest

1 47 Section 2A 82—16 of Tltle 2A ot the New J ersey Statutes is amended
2 to read as follows , ‘ o “ | )

3 2A. 82—16 A.ny pubhc record of any forelgn State or terntory, provmce,

ot sl

,‘q.‘l

P J'r’. “ [
4 county or clty, or of any court therem or any copy thereof Whlch 1s admlssfble

Lo} * i 'J‘-.‘.L.‘ ! Ciwza i JiE S

5 in such State, terntory, province, county or clty,-or in any court therem, to

;6 prove the facts therem contamed or any duly certlﬁed pubhc record of any' '
7 department of the Umted States Government or of any Federa.l court whmh
8 1s adm1ssuble In any Federal court or by v1rtue of any Federal statute to

_9 prove the facts therem contamed shall be adetted in ev1dence in the courts

K i

10 of thls State, and shall be ev1dence of the facts therem contamed to the same
11 extent as thouvh the original paper or papers, of Whlch the record thereof is

12 a copy, had been produced and proved; prov1ded, that Whenever a _copy of

B N
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13 such record, other than a duly certified copy of any public record of any de-

14 partment of the United States Government or of any Federal court, shal} be
15 offered in evidence, the same shall not be admitted, unless the same shall
| 16 have been first exemplified according to the Aets of Congress of the United
17 States [; and provided, further, that printed copies of schedules and classi-
18 fications and tariffs of rates, fares and charges, and supplements thereto,
19 filed with the Interstate Commerce Commission, which show respectively an
20 interstate commerce number, which may be stated in abbreviated form, as
21 L.C.C.No. ....... , and an effective date, and tariffs, rates, rules and supple-
22 ments thereto of companies subject to the supervision of the Federal Com-

23 munications Commission may be received in evidence without certification,

et

24 and shall be presumed to be correct copies of the original schedules, classifica-
25 tions, tariffs or supplements]. Printed copics of (a) schedules, classifications,
26 tariffs of rates, fares and charges, and supplements thereto filed with the
27 Interstate Commerce Commission, which bear an Interstate Commerce Com-
28 mission number which may be shown in abbreviated formas 1. C. C. No
29 and an effective date, and (b) tariffs, rates, rules, and supplements thereto
30 .of companies subject to the supervision of the Federal Communications Com-
31 misston, shall be receiwed in evidence to prove the contents thereof without
32 certification although priwately printed, and shall be presumed to be correct
33 'copies of the originals unless the contrary be shown.

1 48. Section 2A:82-27 of Title 2A of the New Jersey Statutes is amended

2 to read ss follows:

3 2A:82-27. Whenever the common or statute law of any ofher State or
§4 country is pleaded, or notice thereof given to the court and each adverse party
5 at or before the pretrial conference, or at least io days before trial when
6 theré is no pretrial conference, or within such other time as the court may fix
7 by order, in an action in any court of this State, the court shall take judicial
8 notice thereof. In the absence of such pleading or notice, it shall be presumed

9 that the common law of such State is the same as the common law as

10 interpreted by the courts of this State.
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1 49. The following acts and parts of acts and all amendments and supple-
2 ments thereto are hereby repealed: Sections 2A:81-3, 2A:81-5, 2A:81-7,
3 2A:81-9 and 2A:81-10 of Title 2A of the New Jersey Statutes.

1. 50. The numbering of rules of evidence within various sections in this act
2 is intended to keep the designation thereof compatible with the numbering
3 arrangement of the proposed Uniform Rules of Evidence, to the extent
4 feasible. Reference within a section or sections of this act to a ‘‘Rule’’ shall
5 be deemed to be equivalent to a reference to that section of this act containing

6 thé designated rule. Rule numbers not used are reserved for rules hereafter

7 adopted.

-

1 . 51. No repeal effected by this act shall ‘operate to revive any statute
2 heretofore repealed nor to impair the obligation of contracts made before the
3 effective date hereof, nor to deprive a party of any remedy for enforcing a
4 contract which existed when the contract was made. '

¥ - 52. This act shall be known and may be cited as ‘“The Evidence Act,
2 1960.”

1 53. This act shall take effect July 1, 1960, except that article III shall

2 take effect immediately.




SENATE COMMITTEE AMENDMENTS TO

SENATE, No. 73

STATE OF N "W JERSEY

©— "ot 'ADOPTED MAY 2, 1960 =0 -
Amend page 3, section 16, following line 1, insert new paragraph as follows: "
“¢(1) The provisions of arti‘de II, Privileges, shall apply in all cases and
to all proceedings, places and inquiries, whether formal,’ hfo11nal, public or

private, as well as to all branches of government and by whomsoever the same

R A WP R o SO P ™, S SN I WAL e oo

may be conducted, and none of said provisions shall be subject to being re-
laxed.””.

Amend page 3, section 16, line 2, delete ¢‘(1) The’’ and insert in lieu thereof:
“¢(2) All other”.

Amend page 3, section 16, line 5, delete ‘“(2)’’ and substitute ‘“(3)”".

Amend page 3, section 16, line 6, immediately affer ‘“tribunal’’ insert: ‘‘and
except as brovided in paragraph (1) of this rule”’.

Amend page 3, section 16, lines 8, 9 and 10, immediately after ‘‘tribunal”’

on line 8, delete the semi-colon and remainder of line 8, all of line 9 and all of
line 10.
! Amend page 3, section 16, line 11, delete ¢“(3)’’ and substitute ¢‘(4)*’.

Amend page 5, section 19, line 17, after ‘‘disclose’’ insert: ‘‘except to the

extent that such statutes or regulations provide that the matter to be recorded,
reported or disclosed shall be privileged or confidential”’.
Amend page 6, section 21, line 2, after “‘person’’ insert ‘‘engaged on,”’.

Amend page 6, section 21, line 3, delete *“in a court or before a grand jury’’.




2

Amend page 6, section 21, line 4, after “soxlrce"’, delete ‘‘of’’ and insert
¢¢, author, means, agency or person from or through whom?’.

Amend page 6, section 21, line 4, immediately after ‘‘information’’ delete
‘‘procured or obtained by him and”’.

Amend page 6, section 21, line 5, immediately after ‘‘newspaper’’ insert
“‘was procured, obtained, supplied, furnished, or delivere,d”‘./

Amend page 6, section 22, line 6, after ‘‘incompetent’’ insert ‘“or deceased’’.

Amend page 6, section 22, line 7, after ‘‘guardian’’ insert ‘¢, executor or
administrator’’.

Amend page 6, section 22, line 8, delete ‘‘but shall terminate with the death
of either spouse’’.

. Amend page 7, section 23, line 2, after ‘‘clergyman’’, delete ‘‘or other’’ and

insert a comma in lieu thereof, and after ‘‘minister’’ insert ‘¢, or other person
or practitioner authorized to perform similar functions,”’.

Amend page 8, section 29, line 7, immediately before the word ‘“matter’’ in-

sert ““privileged’’.
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December 17, 1969

LEGISLATIVE NOTES ON R.S. 2A:81-2
(Transactions with lunatic or decedent; proof required)

(1960 amendment)
COPY NO. 1
o
—

This amendment was one of the "Miscellaneous Revisions
and Repealers" which constitute ART. IV of the Evidence Act
of 1960. See statement:

Pressler, S.B.
Rules governing the New Jersey Courts.
1969 Revision. page 888 (copy enclosed).

5%

L. 1960, Chapter @@ - S73
See quotation from Statement on the bill at 47 NJ 4,
Garden State Development Co. v. Markowitz

RSL/PC
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RULES OF EVIDENCE

EFFECT OF THE RULES ON
EXISTING STATUTES.

The enabling act is designed to prevent unintended repeal
of existing statutes on evidence. Rule 2(4) declares that
neither the rules enacted by statute nor those adopted by
the Court are to repeal any statute by implication. 7

By section 40 of the Evidence Act, 1960, N.J.S. 2A:84A-
40, rules adopted by the Court can supersede existing
statutes, but to have this effect the statutes to be super-
seded must be expressly identified by footnote to the rule \
adopted. The text of such footnotes will be found among
the rules in this publication.

This point has come up and has been dealt with exactly
as intended by the Evidence Act, 1960. See, Waterfront
Comm'n, 39 N. J. 436, at 454-456 (1963).

In keeping with this approach, the Iividence Act, 1960,
in addition to adopting some rules and arranging for the
Supreme Court to initiate others, made some statutory
changes itself. These were as follows:

.the Dead Man's Aect, N.J.S. 2A:81-2, was amended
to allow testimony of transactions with a party de-
cedent or lunatie, but requires the claim or affirma-
tive defense involved to be established by clear and
convineing proof;

... the statute on privilege from arrest in certain cases,
N.J.S. 2A:81-17, was amended to eorrect an erro-
neous internal cross-reference;

... the statute on proof of foreign public record mat-
ters, N.J.S. 2A:82-16, was amended to overcome the
effect of State v. Black, 31 N. J. Super. 418 (App.
1954), which had failed to recognize that I.C.C.
tariffs are privately printed under Commission
practice;
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suing or was sued in a representative capac1ty.2 Sle;,ei f;?;;teh 01;;
Lurnelt, 35 N. J. Eq. 314 (L. & A. 18‘2/319;)2),0“ 36gN. " o
Evidence (34 ed.y, sec. 578‘. C'f.‘ ;Sjtc.tie v. e,d oo,
19 (1961). This exception was initially narrow L
c. 1’50, p. 362, which permitted ‘such testlr]non]}.'qﬂ)h‘d oty
vivar where the representative of the legal .V"()( s o parly
offered himself as a witness. By L. 1931, c. 1&; 31).[m .ﬂpﬁon
mony of a defendant survivor was pe%‘lllltt(‘,( mn 1( b):.e,l(._lh "
broaght by a representative upon’a claim of [rand, bre:
trus:t:D williul default or undue iulﬂ‘ge\lic:c]. & 9. 240, we stafed
In Ifollister v. Fiedler, supra, 11 N.J., at p. 249, Sl
- iz ste createld exceptions to the survivor’s d l, !
f‘-,lzjlttizl:;jltell“‘l(tlzsigned to secure equalit_vh b.etW(‘aen th:a1 z(x)d)» Eile :e_z
bal'ties and thus to avert the dfangep of'vlilllg:s;:ret;r;”dif o
3! : 5 testimony of a surviving e
?::)tyllncf)rice]?;efa:e‘:lf?ifntcrest puz beyfud refutation or explanation
N the ixe(ifﬁt?lf 1‘(1:“] ‘())(t;ll;er\?a}t\b’ RAS1-2, thi:q stu?ufory ]jl?r‘-
o5 bl C(*om\ lished, not by the arbitrary device ol a p:u'tu;u—
e 1': X f nc}t)ir»n or of requiring the witnesses who so fc'st'lfy
lt?rf;“epi;te;len‘ts to be of a particular class, but lI)y 1‘;(1\11;;2:{_\:
e tric : facts be watchful against false 1001l W
“-jcnt(];;ell:eotfl@tz}rliz(fal)(::iloﬁe the maker is dead and to arrive ntt] a
\i‘:"rln belief or convietion ax o the h‘uﬂT ()fv”)(‘ (:i]lh’l-(bf:” 1)0
surviving party. Bushe e, Aguinaldo, 84 Nod. Super., ab p.
"b""” Plaintifls assert that defendant is estopped f'nrm the
lwz’wﬁt of( the statnte and that plaint‘iﬂ's are 1‘)‘0.]# :i‘l.ill::]oi]‘”,tﬁ
comply with the statutory standarid of pronf.—— ¢ oi . '( e
Tncing” —- because defendant lost the l)(?l.lellf, o‘f this reg
:112:1;“;11@11 defendant introduced depositions of the decedent

) 31-2 is contiained in section
Y S. 2A:81-2 is contained
he 0 amendment of N. J. S =4 ! : P etion
1 '1fh\ tl'?‘?( 11‘ of 1960 Senate Bill No. 73 and \vh;lchbl?;]cn_x;u. (/\;l:lt‘c:l :
B oL e ‘ ent attached to the bill, 1t is ste :
5 1960. In the statement a a : g
')2..0f I{”llcstohje hill contains in Article IV an ‘arluendmuxt t;). tlu;1 Dead
L"‘S‘\th hich eliminates the bar to receiving the t“s]m“iliym oy
’s W g e o
):[il:xlian:ouslv establishes a burden of proof to establish the ¢
sir ¥ es

B "y
clear and convincing proof.

&
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47N J. Garden State Development Co. v. Markowitz,
e
taken in plaintifls’ discovery proceedings where counsel for
both parties had ample opportunity and did examine and
cross-cxamiue Mr., Markowitz. ‘ .

To rvaise 1hat issue plainfitls would hawe to show at least

that Mr. Markowitz knew that this was the only opportunity
he would have to refute or deny all plaintitfs claims which
would he made at the trial. Where, as here, Mr. Markowitz
could not be aware that he would he unavailable al {rial, his
attorney™s examination of him may not neces<arily be all em-
bracing and comprehensive, 2. R, +:16, 1 e., would not he
placing {he entire defense upon the reeord. A deposition
which is taken in the normal course of discovery under R. 2.
4:16 contains no guarantee that the deponent defendant could
not rebut or deny the claims made at trial by the opposing
party. Sce 1L Schnitzer Wildstein, New Jersey Rules Scp-
vice. A TV421 ¢f seq.

Here. the deposition was one procured through ordinary
discovery procedures, 2. 2. 410, Althougi i was offered on
the part of decedent's representative to strengthen the de-
Tense. such offer should not he pernitted to lessen plaintiffs”
requived qualily of proof. Tn such a sttuation where there js
no showing {hat the depenent was examined as to all plain-
tiffs” elaims of liability and damages, the legislative require-
ment s as equally applicable as when no deposition is olfered
by the defendant at all. PlainGrs were therefore required to
establish their claims by clear anq convineing proof.

Using this statutory standard, the trial court held that
plaintifls failed to carry their birden., characlerizing the
Lestimony of the severa plaintiffs as unbelievable and uncon-~
vineing. Tn certain aspects the trial couri found {hat the
plaintills Tailed {o establish thejr claims by oven g prepon-
derance of proof.

{2] Plaintiffs further make a constitutional contention
that under the New Jersey Constitution of 1915, Article V1.
Scetion 11, paragraph 3, this Court is authorized to make

rules governing the administration of courts and subject to
law the practice and procedure in all such courts. that ¥, 7. g.
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Bitting v. Willett. J1N.J.

9. :91-2 establishes a rule concerning practice and procedure
and is invatid under the rule of Winberry v. Salisbury, 5 N. J.
240 (1950). aAd it is thexcfoxe not applicable to the prescnt
caze, We find no mert in this contention.

Our review of the vecord satistics us that the tvial court’s
findings of fact and conclusions of law should not he dis-
turbed.

The judgment is affirmed. '

For r(‘(/irmnnrc—('hicf Justice WeIN1RAUE and Justices
Fraxcis. Procror, Hann and SCHEmiNo-—5

For reversul—XNone.

MARGARET BITTING AND ROBER'T BUMTING, [HER 1HUS-
BAND, PLAINTIFFS-RESE ONDENTS, v. DOUCGLAS C.
WILLETT, DEFENDANT-APPELLAN r.

Argued February S, 1966—Decided April 4, 1066.

SYNODSIS

Aetion for injuries snztained in aulomobile collizsion. The
trial conrt found verdict for $10,000 for one plaintifl to be
inadequate and gave defendant option of paving additional
£2.300 or submifting to new triad. Delendant filed aceeptance
of additur but plaintitf vejected it, and court entered ovder
di<missing plaintiff’s motion for new trial and plaintift ap-
The Superior Court, Appellate Division, 89 N. .J.

pn‘-allm]
196. 214 1. 2d 443, reversed and remanded for new

Super.
trial as ta the plaintif’s damages only and appeal was taken.
The Supreme Court held that although defendant consented
to increase and judgment erroneously did not reflect the addi-
' fur, Appellate Division should have reviewed trial court’s

[

SUPREME COURT OF NEW JERSEY, 1966. ¥

47N.J. Bitting v. Willett.

ﬁ-nding t.hat the «dditur was the proper disposition of plain-
tiffs motion for new trial as to damages only.

Remanded.

1

1. New trial 161(1)

“ddditwr” is order denying plaintitl’s application for new

trial on condition that defendant consent to inerease in jury's
award as specified by trial judge. .

2. Appeal and error €2151(2)

New trial S2161(1)
. Option of accepting an addilur vests with defendant and
if defendant accepts it, judgment should reflect the addpd‘
sum without regard to plaintiff’s wish and plaintiff mav ﬂlén
accept judgment as thus enlarged or may appeal. .

3. Appeal and error 2883

Althongh defendant consented 1o inerease and juderment
erronconsly did nol veflect the wdditur, .\[)IM'“:I“‘.' I)r\i\‘ion
should have veviewed (rial conrt’s linding that the mh/li/ur
was the proper disposition of plain{ifly’ 11;(>li1)11 for new {rial
as to daannges only, ll

Alr, ],leuwbnr(/ Vo Martin argued the cause for appellant
(]l[(e,\'.frx. Paylor, Bischolf . Neulze & Williums, attor nevs: Ifr
Martin, of counsel and on 1he brief). o

Mr. Moree
y Laceldman argied Hw cause for respandents

(Mro S. Uethur Leey, attorney Ve, Lacltman, of ¢ounsel
and on t])c hriely, o

Prr Cenrar. Defendant appeals from a judement of the
Appellate Division remanding plaintift®s. Mrs. Bitting's, anto
I'llObll(’ accident claim for a new trial as to damnees onl\..' ’I‘h(;
Ju.ry. had returned a per quod verdict for ph«inﬁf" Tobert
Bitting, in the sum of $5.000 and for plaintif. Marcaret
Bitting, his wife, in the sum of $10.000. Upon pl (;n;r(lf'f:
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