
August 2, 1971

LEGISLATIVE HISTORY OF THE EVIDENCE ACT OF 1960 N.J.R.S. 2A:84A-l et seq.

L.1960 - Chap. 52 - S-73, Cowgill, Lynch, Jones)

The bill (enclosed) has a statement.
It was amended in the Senate (SCA enclosed).
Passed Senate amended, May 9, 1960 (OCR enclosed).
Passed Assembly, May 23, 1960.
Approved by Governor, June 20, 1960.

Governor Meyner's Press Release June 20, 1960 (enclosed)

Essex Count Bar Association section on Evidence Law.
Morrl.s N. Hartman, C al.rman.

Press Release, June 20, 1960 (enclosed).

II Earlier Bills

1. S-35 - 1957 - Jones, McCoy, Sharp.

Statement The purpose of this bill is to give effect to
recommendations of the commission to study the
improvement of the law of evidence established
pursuant to JR 15 of 1955.

I

The bill is identical to the one proposed in the Appendix
to the 1956 Report. [Hearings, Reports, etc. (2) ].

., I
") '- ,

There was a public hearing,however, it is unavailable~ it
was never transcribed: T 7 bill Qied ~i~ ~~~?~:7~' c {

- '. N J L j "(0 I \(<..( -,'-'tIC ,_ (,-,<AI ,.)., ''1, J. 'j-1,.1 " I
-'"tl ' (.1 .• _ (,' :"'11 fhlA--" '.),,(l~IC,;i- '::,~ ,Tc:,.~, r!":::t.,,"J,I:(i-( h, (. c .; v"': f t'. '- . • ( , <:. •• I

New Jersey Bar Association Bulletin I, April 26, 1957.

.' 'f ,,'I

S-35 ••• designated "The Evidence Law J1957)", revises the
rules of evidence in all criminal an~ civil court proceed­
ings and formal hearings before administrative agencies and
tribunals; saves unchanged any other statutory provisions;
operative 120 days after enactment.

The New Jersey Bar Association has a committee which
is studying this matter in all its phases. This committee
will present a report to the Association at its annual meet­
ing in May, and we respectfully request that action on this
bill be postponed until the Association has had an opportunity
to pass upon it.

'., .:.
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Report by the New Jersey Bar Association Special Committee
on the Revision of the Law of Evidence.

79 NJLJ 181, May 17, 1956.
80 NJLJ 209, May 2, 1957.

See also Periodical Articles below.

2. A645, 1959 - Hyland, Connery, Swick, Barkalow.

S226, 1959 - Jones, McCoy, Cowgill, Fox, Lynch.
Identical to A645, never printed. (A645 enclosed)
Bill has Statement died without reference.

3. A106, 1960 - Hyland, Barkalow, (bill enclosed).
Bill had Statement.
Reported out of committee with committee amendment Apr.4, 1960.
Substituted by S7~, May 16, 1960.

III Reports, Hearings, etc.

1)

2)

974.90
L415
1955

,.
. :':,.: i)

974.90
L41S
1956

New Jersey Committee on the Revision of the
Law of Evidence.

Report. •• to the Supreme Court of New
Jersey. Union City, New Jers~y, 1955.

187 pp.
(Also in 1955 Jew Jersey Judicial Conference
Proceedings)

New Jersey Commission to~tudy the Improvement
of the Law of Eviden!e. .

Report ••• including uniform rules of evidence
proposed by it, to the Senate and General Assembly •••
Newark, 1956.

87pp.

(Created by JR1S of 1955)

,.
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3)

4) 974.90
C866
1960

New Jersey Legislature Assembly, Judiciary Committee.
Public Hearing ACR16 ••. re rule-making power of
the Supreme Court, May 12, 1960.

This hearing deals with a constitutional
amendment, but incidentally discusses and dis­
tinguishes 573, The Evidence Act.

).)ccus~

IfI9-ANNlt96)K) /q..s-J; fj./~1-i2/o-

National Conference of Commissioners on Uniform
State Laws.

New Jersey Court Rules.

Boston, Mass. 1953.Uniform Rules of Evidence.

5) KP
gt:(82,. J..25"J
f}-J,
/f5.J
oJ-­
}(F
/6-.)
Ihl/

Rules of Evidence Commission, 1967.
Preface ••• to Rules of Evidence in
Newark, Gann, 1969 , p.88S-886.

6)

7) Biunno, Vincent P.

Preliminary comments to the rules,in New Jersey Court Rules.
Newark, Gann, 1969 p.887-895. (enclosed)

IV Periodical Articles

Brooks, Alexander D.
Evidence. 14 Rutgers Law Review 390~(1960)

t
Biunno, Vincent P.

Index to report of Supreme Court's Committee on Revision of
the Law of Evidence. 78 New Jersey Law Journal 285. August 18, 1955.

Clapp, Alfred C.
Maya Court by virtue of its Power to Make Rules of.practice and

Procedure Adopt Rules of Evidence? 78 New Jersey Law Journal 397,
November 24, 1955.

Essex County Bar Association. Committee on Evidence.
Report. 82 New Jersey Law Journal 250, May 14, 1959.



Editorial.

Editorial,
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Essex County Bar Association. Committee on Evidence.
Report on Manner of Adopting Proposed Evidence Code. 78

New Jersey Law Journal 349, October 13, 1955.

Essex County Bar Association. Committee on Evidence.
Report on the Proposed Revision of the Law of Evidence. 78

New Jersey Law Journal 337, October 6, 1955.

Jacobs, Nathan L.
The Uniform Rules of Evidence; general provisions. 10 Rutgers

Law Review 485 (1956)

Kean, Hamilton F.
An Analysis of the Report of the Legislative Commission to Study

the Improvement of the Law of Evidence. 79 New Jersey Law Journal
469, November 29, 1956.

Lasher, Milton T.
Statement of Milton T. Lasher, President, New Jersey State Bar

Association, concerning the proposed Evidence Code. 80 New Jersey
Law Journal 269, May 30, 1957.

New Jersey Commission to Study the Improvement of the Law of Evidence.
Interim Announcement of the Legislative Commission ••• 79 New

Jersey Law Journal 97, March 29, 1956.

New Jersey Law Journal
Revising the Law of Evidence. Editorial. '78 New Jersey Law

Journal 228, July 7, 1955.

The Proposed Revision of the Rules of Evidence. Series of
Editorials. 78 New Jersey Law Journal 244, 252, 260, 268, 276, 284,
292, 300, 308, July l4-September 8, 1955.

How Shall the Proposed Code of Evidence Be Adopted?
78 New Jersey Law Journal 316, Sept~mber 15, 1955.

Advancing Adoption of Revision of Law ;f Evidence.
79 New Jersey Law Journal 28, January 26, 1~56.

Report of the Bigelow Commission. Editorial. 79 New Jersey
Law Journal 460, November 22, 1956.

Evidence Revision by Cooperation. Editorial. 79 New Jersey Law
Journal 496, December 13, 1956.

Bigelow Urges Codification of Evidence Rules. 80 New Jersey Law
Journal 205, May 2, 1957.

Vanderbilt Critical of Evidence Bill; statement of Chief Justice •••
on Senate 35 ••• 80 New Jersey Law Journal 205, May 2, 1957.
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New Jersey Supreme Court Commission to study the improvement
of the Law of Evidence Supplemental Support 80 New Jersey Law
Journal 210, May 2, 1957.

Stryker, Josiah. Statement by Josiah Stryker at legislative
hearing on evidence revision, 80 New Jersey Law Journal 211, May 2, 1957.

Milton submits comments onmvision, 80 New Jersey Law Journal 241,
May 16, 1957.

Codification of Evidence Law favored by unanimous vote (State Bar)
80 New Jersey Law Journal 253, May 23, 1957.

Statement of Milton T. Lasher, President, New Jersey State Bar
Association, concerning the proposed evidence code 80 New Jersey Law
Journal 269, May 30, 1957.

Evidence reform and timing (Editorial) 80 New Jersey Law Journal
272, May 30, 1957.

An approach to Evidence Revision. Editorial. 81 New Jersey Law
Journal 16, January 9, 1958.

"Two Fronts for Evidence Reform. II Editorial. 82 New Jersey Law
Journal 156, March 26, 1959.

The Proposed Evidence Act of 1959. 82 New-Jersey Law Journal 500
512, 524, 536, 548, 560. Editorials. October 8-November 12, 1959.

Hartman, M.N. Letter to editor (on proposed Evidence Act)
82 New Jersey Law Journal 572, November 19, 1959.

Evidence Revision--a legislative achievement. Editorial. 83
New Jersey Law Journal 284, June 2, 1960.

New Evidence Act. 83 New Jersey Law Journal 305, June 16, 1960.

"(
New Jerse~ State Bar Association.

Spec1al Committee on the Revision of the Law of Evidence. Report.
79 New Jersey Law Journal 181, May 17, 1956.

Report. 80 New Jersey Law Journal 209, May 2, 1957.

Rosemore, William.
Suggestions with Respect to the Proposed Revision of the Law

of Evidence. 78 New Jersey Law Journal 365, October 27, 1955.

Tyree, Lewis.
Evidence. 10 Rutgers Law Review 326, 1955.
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V Newspa~er Articles under New Jersey - Evidence, New Jersey ­
W1retapping.

Martin, A.E.

Jersey Battle looms on Law of Evidence. Newark News, July 11, 1955.

Martin, A.E.

Court's Powers Questioned; committee leaves doubt on right to
change law of evidence. Newark News, July 12, 1955.

Essex Bar to Review Evidence Rule Dispute. Newark News, September
9, 1955.

Essex Bar for Change; asks legislature act first in revision of
evidence law. Newark News, September 30, 1955.

Law Study is Advanced; measure on evidence rules recision gets Meyner
signature. Newark News, October 10, 1955.

Evidence Rule Reform Study is Authorized. Trenton Times, October 11,
1955.

Essex Bar Completes Evidence Law Study. Newark News, October 20, 1955 •
•

Bars Courts on Evidence; Bigelow study group limits revisions to
Legislature. Newark News, November 14, 1956.

See Revision Joint Task; lawyers urge court, l~slature work on
evidence. Newark News, November 12, 1956.

Code of Evidence. Editorial. Newark News, November 19, 1956.

Evidence Law Hearing; bill would ass~ogativeof legislature to
effect changes in statute. Newark NeW!, April 23, 1957.

/ Vanderbilt Blasts Bill on Evidence; sees it making New Jersey laughing
stock of law world. Newark News, April 30, 1957.

Don't Choke New Jersey Courts, is Plea from Vanderbilt; Chief Justice
advises legislature against meddling with laws on evidence -- would
undo progress he says. Trenton Times, April 30, 1957.

Evidence Code Maybe up to Court; Chief Justice makes 90-minute plea
against adoption. Trenton Times, May 1, 1957.

Bar to Discuss Report on Law of Evidence Bill. Newark News, May 3,
1954
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Wisner, Max
Bar in overwhelming Vote to Codify Law of Evidence. Newark News,

May 17, 1957.

Contradicts Vanderbilt; Bigelow says he consulted judges on law of
evidence. Newark News, May 18, 1957.

Vanderbilt Takes Issue with Bigelow Statement. Trenton Times,
May 19, 1957.

Wiener, Max.
Vanderbilt Gives Reply; appears before bar to dispute statement

by Bigelow. Newark News, May 19, 1957.

Talk Invited on Evidence; legislative majority eyes parley with
high court. Newark News, May 21, 1957.

Vanderbilt Acid; hits bar association on law of evidence. Newark
News, May 21, 1957.

Lasher Defends Bar in Controversy; restates stand on evidence law.
Newark News. May 29, 1957.

Bills Revise Jersey Rules of Evidence. Trenton Times, May 6, 1959.

Battle Over Evidence is Resolved by Compromise. Trenton Times
January 17, 1960.

Governor Signs Bill Curbing Rule Power of Supreme Court. Philadelphia
INquirer, June 21, 1960.

HP/EH
Encl.

/
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DEC 13 t95f
Division of Stat& L.lbrsry
Arc~.fv~s and Hlsto!"J .

I renton. N. J~ ,

'X1iE NE"",,; J}:-\s1J'1 S'llDdoiCB -l.C1' O}' 1960
~Rt .

(Chapt.er 52 (:3-13) or 196O)

[as w, Sfatt1 Street
Ifrentca. N. ~III' .

,. ;.. '\'-'~~c~'ft!jzorta and ?uriodU:.al ffii!l!!

PROPEl OF
u ~Sr\SEY 51 ATE L1_

I~;~'; . 1\1':"

ill..unnot Vi~t. ?
L1du 'to l'opon of Supraw ~':I ea-1~t4e on HnisioQ 01 tho !.aw

or l:vidience. 78 l:~V Jene7 La.r Journal 2bS. A~"Wat, lSI 1$55.

f.~'12, Ui'red G.
flq a~ by Vi.ri;wt or ita }lower to~a~ 0.1' i'ra.c tico &1U

F:t"¢e'6dl4N ~t. auld 0:~~1 70;~ Jti"Hy LawJ~ In, Nov. 24,

?;;';>~lllX Cowl ~ Bar Assoc:iation. C~,:tee on E"Vi~.
- Liayort. U. Hew J4ill"M)' .i...aw Joumal 250~ ~'!;q J..4.t 1959.

W:lsa'lt et.unty Bar .~s.soci&t.101l. Gomu;t.tM on £viW!ln.ce.
F~pOI1; on !:1anneJ' of Adopt~ i'rOpO~ Iivi~ Code.

Jo~ 34911 Dc~r .1.3, 1955.
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J~~£obs t fiat-ha.n L.
l'i'.a Uni1'ona itul. of E"J'idenee, genenl proviaions. . 10 nut.gers Lroi

Htt'rl.c." 435 (1956)

f:S:36X ~W1' llar ..\$sociation. C~t.tee onE'ride.nea.
- ~oort. on ~~ fI"Ql::)OSeQ itcYis.lon 0. t,i1e' Law of i.:v:idenelh 18 New Jaros:!
!,.,:,.,J~ J3"l, cctobttr 6, 1955.,

I'JZ'4"1. HZWlU·t..;m t ..
- 1m AnalysiiJ of t..~ Hfitpor-t or the wglalaUft C~~lon to Study
t.h'3 ;li.~rov~~ or U~8 .Law or '·>r.idenc.e. 7'1 f1cw Ja...~,/ 1..I;u Joumal 469~
~,,:,'v13r'Oer 29, 1.956.

Nr)<,j' ·Jurse C~a.dont:.ost.· t.r~ l!!1o~t. or the L...<ul !"Jt t:virJ4lnCfh
looport. ••• Ir...el g ~ Lnil'ona l'iulaa .of :,~v~~ience .Proeoeed ,b1. it,

to l;,he ~te and C..MJ"al As~ ••• ii~!!f~U.Ajf:11\UW8a

1 " '''l~' ,"',.. ",-1 ... ~. ""1 'r'
~Jo.....w.,.lJ. 2 ".:...J...-L.. ........ -.

.. 5~~t o! rdl~ T. Lasher, l.lresi.dent., Nnw Jars., ~t.a.t.o &.r
iJ.ii3'4X::.!.aUOO, ccnc~ t.J.~;CJ proposed hvi~ Code. CO iJaw J~y .L.aw Jow.-tl&\l
Z():J, 1':1ay )V, 1957.

l!~iA J\~r::& C<lOOai,aUQIl to Stu¢! t.!i.it ~~t. or t-i;.e 4w 01 'i'JVidenc~"

.L'l~~t. Q: tne .Le~UVV (;Q:rII:fdsaion ••• 7') NErili Jersey
L&:#1 Jo~ 97, t'~ ~9~ 1)5{).
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N~ Je~> ~wri _100 t.o St . uw ,,~l. of t.he .l..aw of t;rldenoe.
Sup' tal. %'$pOrt. ••• UO Nw .erswJ L.av .Ie ;: I aq 2, 3.957.

it.-' Nell J S coun. Cova:ittM on the R.eYi3ion oJ: t.ne Law of ~viUtenc••
,I, ') ,:~ i£eport. ••• to tM~ COW"tt of i.w Jusey. wuon t,;1t..Y. 19 ~.
I

laevJ.....LuJ~
Adl'a:teilli JiAlioptJal ot naYiaicD of Law CJ! £~. £dit.orial. '19~­

JerMf' Law JGRMl 28. JaDUa1'7 26, 19>6.

lew J-ex 1.-. Jf?!!!!!l!,' .
jD Apprlllllb to h'ridII1M~. Editorial. 81 NilV Je1:'f!JlJq Law

JO'II"Ml 16. .J-'817 9" usa.
nw~J--.l.·
~~ Ura- Ccci1t1caUon at iVi... RulM. eo Uew Jersey LAv

J~,205, 'Mq 2, J9S1.

~ew J!!!!( I.avJ-.ma1..
Cod1l1caU. ~ ll.'?l.... Law l'aYOreQ b7 Un_sou Vote /by ~if!!W Jersey

St.ale Bar AslJOCt'lMi'!Y'. Do /'Jew Jer:eey Law Joumal 2S3, Ma:1 2J,~1957.

~w J!!!!1 i.av Joumal. .
iv1GeBca~ - 0 legislative achievement. Edi:t.ori.U. 8) Nw

Jersey Law JOU%'2:Ial 284, June 2, 1960.

!:_J~LawJ~
iV1&IiC8 1iftIIilCii by Co.operat.1Cb. Editorial. 79 Mew Janey Law Journal,

496. nec-oer 13. 1956•

.i1ow Shall. t.tw P1'0908ed. Code oi ~'vidance be AdcptK'l
New ~rMy LawJ~ Jl6, SoptaJi4bv lS, 1955.

~ew J&n~ Jcumal.lJ ttiJ.t.on ,fj~t.e Cosrlllloiil4t.e Ol} Ev.i~ 1Lrnsioo.
l.aw Jo~ 241, Mq 1';', 1951.

'>1 J ~ J~"--'::-.et4 er8el LmI V4oI4-..-...
14..., t:vi~ Act. 8) ~jev Jers_;r La» Journal )05. JUM 16, 1960.

Nell JerMl Law Jovna1..
<.au. fTopOMd Lvi~. Act or 1959. 82 Hew Jel'$ey Law' Jormal .soo, >"1.2,

524, SJb, 548, S60. Editorials. Oct.o~r 8 - Novemb4iJr 12, 1959.

tLtJ'V Jers6l Law ,Joux-nal.
'The P:rcposeci Rni.:Jicn of the Rules of i.Vi.dene-. Serles of &dit.or1aJ.a.

78 r-iew Jerse;r Law Jou.rnal 244, 252, 260, 266, 276. 284, 292, )CO, 308. JulT 14 ­
8epteaber 8t 1955.
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~f$l Je1"!!l taw Jo~.
• f~ oj tbI 'BIgelow CotMdseloa'h
Jeu."'Ul 460, lklYeJlftbv 22. 1$56.

New J!1!9' Law .foumal.
~~ ;fort~ aetona." EQit.orl.al. 82 Nq JU'Sf1f7 .Law

Joumal156* tial'ch 26, 1$$9.

ti., J!!:!!l.l!! Joa.rW.. .
1JWGi1ii tho l.aw of EridoQce. Ulitor1a.l.. 78 New Jan. I.aw Joumal

228, J~ 7, 1955. .

New J!£!!X l.-J~
Vancierb:11.t. Crl.~ ~ tvla.o. .B1llJ atat.tA' of Cido.t Jua\.!.M •••

on~ JS ••• 80 Nw JU'1M;1 Law J§>~ 205,' May 2, 1957.

Nev t1~ St,at.e .Bu" :!:!aoo<!at.ion.
:=3ii1 ~~~ CD ~ RaYi~ oE the Law of £Y1C8DOe.. Report..

79 ~... J...,. Law Jo~ 18l, Mq :11.. 1956.

~J'et 211' !!!,
s~..~ with ?..eapeot to the PropaMd R8"tia1on of th4I La or ~'V:1cIeDae.

18 New J.,... LawJ~ J6S. Ce~ 21, J:YS5.

!l.:ree. tcM.s.:
~Vidmce. 10 .au.tpre .t.aw itn!ew 320, 1955.

t:nr..int A. E.
Jtl;HJ' ~ttJ.a LcClM en .Law or Evidceee. ~kNark News,~ 11, 1955.

M..a.rt1n A.. L.
... Coun'"lJ PoYen Qu.e.at.1oroOdJ e~t.~ leQ~ eoubt QJ) nib' to~.
law of lWi~C$. Hwa.r!c ~i~l:8, J~ 12, 19S,$..

l:JJsu r~ to U8v1w f.vidertc-.. iWJA Disb'uta. r~ .N0WIl~ Sept.-bel'" 9. 1955.

t3tJ«C ~ lor~..; ~ le~wre aet. !i.N~ in revisiClft 01 orldecoe law.
Nevark Newa, Septf!Iebttr 30, 19.?~.

Law Stu.d,y is AdvanceO; ~~ on evidence r.l1e3 nvi.uion e;Gta No)1l81' I!igna~
Newa..l"k New, Cct.ober 10, 195~. .

£v:1.denca lUle i~6.rorn S~ io AuthorUed. :lrenton~, Cotober 11. 1;155.

£.sao.x 3ar Co.mplot.N Bv1deoc- L3li Study. r,~ ~ew, OotQb8r 20, 1.955.
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lJ.are Court.B on ,,-vidence; Bigelow study t,;I'OUp lizdt.~ revt-ld.ons to let;ielature.
~k~ ifoveber ~J 1955.

, See ~ion Joint. ~kJ lmr:1ers urge court. leg1sJ.at.ure wor'"on~e.
Nwar'~ f~aws, ~O\~r 12, 1956.

\

COde or L~e. iA1t.oric1l. ~ar" kws. loIovem~r 19. 19;;6-

ii."I'1deDce Law ~..r--ia bill \(OULd "sen. prorot;at.ive ot lebr1el.t..t.ure t.o etfe.ct;
~(;r8 in s'W:.t.Q.t.e. ~QZ'A. Uwe, li.pr'....l 23, 1957.

ij~rb1lt 1U.&.5'W> ViU on ~V~; ...S 1t ukir·.g aew Jersey laJ,i~iDg 5t.oo1c
oi l..lt:a' world. N~k S;ewe.,J.prU :JJ, 19$1.

Dc."1't.(ibO:l<:e ~ JerGtly Gol.lrts, is Pl..ila from VandllrbUt'J Chiof Jus'Ue& ~Ue;)
lcp.s.t.E.t.u.r6 ~t. .'••tiling~ lsw\!i on ev1denoe - would WldCt progl~6Sj
be ~lJ'ah 'lrenton fiae6, April ,)j:~ 1951.

tv1.~ Code }~ l.lp to court) OW!' J~tJ.oe IIU;es~w plea ati,ainst
adoption. Trenton Til:ws, ~ 1.. J$SY.

Bar to ra.-cuas iepcrrt em Law of' ~.'\'~ BUl. ttewark leva, r:.;;.y 3. 19$1.

Wi_;:_ y@.
ii3.r in C~1'Wh&1ming Vote to Codi..."'y Law c: ~c. Xfn,,'til'k Sews,

KIq 17, 1951.

COQ~~l~.-.ys blP ooasUlWid jw1E- on lauot~.

Vanderbilt ~es Issue nth ~ow~t. ~ t1M$. li:l¥ 19. 1951.

W1anclr f'lS.X.
. tana.rbilt Gives aap).y; app4U&rS M£cro bu to ~t,e rt1.o&\eault b,r

Bigelow. ~~ewsJ' ¥~ 19. 1957.

talk Inv.1ted. on ii..V1deactttl legislative -.."ority..,.. perJoe.T .nth h1&b~&
litWa:'k J;ws. ~ 21, 1957. '.'

Yudcb1lt. Acid; h1.w bar •••ocia1:J,Qu on. law Q( wd..... litnMrk ....,
~ 21, 1951.

Luber ..redo au in~J l'W'tates aWu4 on m<ienee la.w. 5kMark
....., *;r 29, 19$1.

Billa·~ .lereey Rules of Md.ence. TI'ODton fi.lleD, ilAY 6, 1959.

kttle (,."ftr t'vi~ :is ReaolTed bj'- ~ee. 'J'rct.on 'f.1Iaas, "amwr:r 11, 1960.

aoYanor S1ins Bill ~ing Rule PoWer or~ COlolrt.. PbUa. lnq. ~\Wl\ 2lJ' 196O.
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744 Broad Street

Newark 2, N. J.

. -- ~--------;-------. -----_.
- -- --...:---

'1:,
I

January 6 J 1960

To his Excellency, the Hon. Robert B. Meyner,
Chief Justice Joseph Weintraub, and Mem­
bers of the Senate and Assembly of the
State of New Jersey:

I,.

.."":" .

At a recent meeting of this Association, attended
by approximately 250 of its members, the following resolu­
tions were unanimously ~dopted:

RF.SOLVED that it ~$ the sense of the
Essex County Bar Association that the
creation of six additional Superior
Court judgeships is an urgent, impera­
tive need, and that the Secretary' of
the Association be instructed toeall:
to the attention of all members of the
Legislature that the Essex County Bar .
Association urges them to. take prqmpt
action to meet this need. . '.

~":'Il''''-''''-'. - ._~. . ~

'''~~?' ~~.~:

.: "

" ",

JAMES R. LACEY

Very truly yours,

Secretary

"

FURTHER RESOLVED that the following re-·
port of the Evidence Committee be ac~

cepted and approved:

tiThe Committee approves the general
approach and basic provisions of the ,.
proposed Evidence Aet of 1959 (Senate,
No. 226) and urges its early passage by
the Legislature. The Committee approves
specifically Article III, dealing with
the method of adoption of Rules of Evi­
dence. Without detracting from the above,
the Committee reservea the right to dis­
agree with certain of the substantive
provisions if it concludes upon
further study that changes would improve
the Bill.

"FURTHER RESOLVED that the Com­
mittee may.e such further continuing
study of the Bill as it may consider
desirable. f~
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INTRODUCED JANUARY 25, i960

I
I ,

By:Senators COWGILL, LY~CH, FOX and JONES

Referred to Committee on J udici~ry

AB,ACT co~cern~g evidence and witnesses, providing fl., r the ado~tio of rules

of eviaence,1 supplementing subtitle 9 of Title 2A ofIthe New Jerse Statutes,
, ! I I

". ,amen1ing sections 2A :81~2, 2A :81-11, 2A :82-,18 anj 2A :82-,21 an repealing

. '," .: sectit 2A f1--3, 2A:8~.,5, 2A :81-1, 2A :81-9 andl :81-~O of sai Ti~le. 2A.

'1 . BE; IT ENtCTED by the Senate a~~ Gen~ral ASSer~lY qf the ~t te of N~w
I I - ,", ,(-, " [, :.

2,JerseYi i I

i -' I I I . r ~. I ' I .

-I' ARTIOLE I I
, GENERAL PROVISIONS !

have the

,

act or in,1 1. Rule L Definitions.' As used in the rules set forth in thi
, ,

, . I' ' I '

2 rules adopted pursuant hereto, the terms defined in ~his article sha

3 meaning specified unless the context indicates a contrary intentio
i'

1 . 2. Rule 1. (1) "Evidence" is the means from ~hich'inferenc s may be

2 drawn as a b~sis of proof in duly constituted judicial' or fact-findin tribunals,

3 and includes testimony in the form of opinion, and hearsay. I I,
! I

:, . " - .' • I ,t '

1 3. Rule 1. (2) "Relevant evidence" means eVid~nce ~aving ant te~dency

2 in reasOn to prove any material fact.

1 4. Rule 1. (3) "Proof" is all of the evidence before the trier bf the fact

2 relevant to a ~ael in issne which tends to prove the .instenee or nO~Hislence
I

3 of such fact. !
I,

1 5. Rule 1~ (4) "Burden of proof" means the obligation of
, ;:,. ..: i,

2 meet the requfrements of a rule of law that the fact be proI'ed eitfe

ExPL.ufATl l'f--~ter _dosed ID bol«1.laCled braekets [thus] iD the abo, hID I~ D eDaeted
. I I aDd la IDtended to be omitted ID the law. I

, I
I
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I 1 2. ~ ,1
3 pohderaJce of the evidencE!' or boy clear and con'tincing evidEln or beyond

1 ,I, ' I

• , 4r~ho~a'le dou~t.as tbe cas~ ~ay be.Bu~deu of proof is ~ nymous ~~l,

! c' 5, Cc1urdenl of persuasion." ' , ~ I

: 1 1 6. ~ule 1. (5) c, Burden of producing evidence" means t 0,bligation o~1 ,~
I !

2 a rrty in introduce, evidence )"ben ,n~,:"ssa!"y ,to.~r9ill, the ris f' f a judgmen 1-

3 orl pere~ptory finding sgainS;binIo~~'mate';iaIi;su~'offact. i ' I
1 'I 7. ~ul" 'l.'(6)!"·Cotiduetfq"clnd•• ~U:MilveaJldpasslv b':'i."ehavior, botf'

, 2 verbal and nonverbal._ "
: I ,'; "''';'! I 'h i ' , ' , , '\

1 ! 8. Rule 1. (7) "The hearing," unless some other is indi ~ed by the co,-

'''2 'text' of th~'rnle where th~ term is used, meanS the hearing at hieh th~'ques-

.' 8 't1(m under a rule is' raised, and not some earlier or later hear,ing.' '" I
, I

'r I !
',:1 ' " 9. Rttle~. (8) 'ccFinding of fa:Ct H means 'the determination from 'proof

. i2 or judit:lial notice of' the existence of a facf. - A ruling impli~~ 8 supportin
i
gT I

,,,3 fi~ding of f~ctj no separate ~r formal findingis req~ired unless required by

4 a statute or rule of court of this State.

1 10. 'Rule 1. (9) "Guardian" means the person, committ~e, or other rep-
I

2 resentative authorized by law to protect the person or estat or both of ~n

,3 incompetent or a sui juris person having a guardian and t1 act for him in

"~4 matters affecting his person or property or both. ~ incomne~ent i~ a pers~n
" 'I J I) I '1 'I' ! ': • • ... !

5 under disability imposed by law. -J I .
I ' -,,' . I'

1 11. Rule 1.(10) "Judge" means. membe~ or m~mbers 1" representative
I

,-.,~ or representatives ~~~,court or other ~ribunal cond,~cting a trial ~rhe~,r\fg
I I ' I

3 81 which evidence is introduced. 1

, , ~ , I I I
I . !

1 12. Rule 1., (11) "Trier of fact" includes a jury and ~ judge when be
v' , '. " I' I ' " 1

2 is tryi~g au issne of fact othcr than onerelati~g to the adnfssibility of ctt;-
, I I

,.,3 1ence.1", I' jI
,,1.1 13.) Rule 1. (12), "Verbal" includes b?th loral and writ n words. .1

I : Ii:

, 1 I 14·1 Rule 1. (13) "Writing" means han1writing, type r~ti~~, printi~f'

2 photos ting, photography and every other m 'ans Qf recordi g upon any t~n-

ot3:L~ l' :1 i ~,'~r,r,~~, ?f~;~;i?,,~;o~'o;i! ;~' ,,~,~e~~~?~ ~.~~iu~~f~ 1,~~tj,l~.
Ii : , i
,! i

11") h~( ,~ fH(f ~"on~L: .r,<J! ,;"" [,~!.;}~~·f :.)"'~:' ':"1·',.1~;!~;". fJ! ;;':,H,i, "ff) ·'In· .; ..-Vt,''-'),:.... ;\,!~~,.:.':·: i
,'HI.: '.,ft Hi /.,,,,,:,,,,, ,,; ", ;, "t".,,- : d I'
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3

4 words, pictures, 1!ounds or symbols, or combinations thereof, provided' that
!

5 such recording is (a) ~asonably permanent and (b) readable by sight.: : .

I
1 15. Rule 1. (14) "l?erceive" moans acquire knowll&dge thr6ug'h one'a

2 own senses.
, ~ ,.

I:
I:

:1\.
••

f
I

.J'iii
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1 I ;

. ~. .

ABTICLEII

PRIVILEGES

4 tri'8lon of a ~ourt, in whi<lh evidence is produeed.

1 . 16. Rule '2. Scope of the rules. I
2 (1) The rules oontained in thilil act, 01' adopted pursuant heretb, shall ap-

3 ply in every proeeeding, criminal or civil, condueted by orundor the super-

5 (2~ Except to the extent to which the rules of evidence may be r.elaxed

·6 by or pursuant to stdtute applicable to the particular triblUlRI, ih~ rules set

7 forth in this act or adopted pursuant hereto shall apply to fOl'ffiBlhearings be-
I

8, fote admini.~trati.veagencieil·and tribunalll; but the pr.oW8>wuof! article II,

9 Priviieges, tJhallapply in 'aU cases' and to aU pl'o~edings, no.r$hall any ofB6id

10 'pro'Visionabe r-elaxed.·

11 •. (3) The enactment of the rules set forth lin .thi~ ACt IOf,j;he. :adoption of

12 rules purwtmt hereto sh.allnot operate to repea!any'statute byimpli.oa:tiotl.i.

I
\

1 17. Rule 23. Privilege of accused.
I ' '. " ( . i ~ .I' I I

1

:. ,

11 ordered by the judge, to submit his body to examination or to do any act in

i
.1

'<

has no privilege to re use when

(1) Every person has in any criminal action in which he is a~ accused a

i
2

3 right not to be called as a witness and not to testify.
i, '

4 (2~ Tbe :spouse of tb,e accused in a cr~inal action .hall n01 testify in

5 such action except to prove the fact of marrIage unless (a) such 1pouse and

6 the acc~.ed .Lu both co~ent, or (b) tbe accu.ed i. char!led witb ~n offeIllle

7 against the spouse, a child of the accused or of the spouse, or a c;m d to whom
.: ' • I : ~ I

8 the accused or the spouse stands in the place of a parent, or (C)I s ch spouse

9 is the ~mplainant.
. I :

10 . (3) An accused in a criminal action

i,'

12 the presence of the judge or the trier of the fact, except to refuse to testify.
, \. I ,~ ,', ' . ~. ' ' • - •. , . . , ,", ' l

13(4) If a~ accused in a criminal action does not testify after :rect evi-

14 dence ~ recelved of facts which tend to prove some element of tb drime and
I I I

1 I

'1! r
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15 which facts, if untrue, he could disprove by hie own testimony, contsel and the

16 judge may comment on his failure to testify, and the trier of fac may draw,
I
i

17 an inference that accused cannot truthfully deny those facts.

1 18. Rule 24. Definition of incrimination.

2 Within the meaning of this article, a matter will incrimina (a) if it

3 constitutes an element of a crime against this State, or another tate or the

i,

"

.j
:I
, I

I
I

, :

4 United States, or (b) is a circumstance which with other circumstances

5 would be a basis for a reasonable inference of the commissionIof, such a

6 crime, or (c) is a clue to the discovery of a matter which is within clauses

7 (a) 0; (b) above; provided, a matter will not be held to incrikinate if it
I

8 clearly appears that' the witness has no reasonable cause to ~pprehend a
I
I

9 criminal prosecution. In determining whether a matter, is incrfinating Ull-

10 der clauses (a), (b) or (c) and whether a criminal prosecution/is to be ap­

11 prehended,other matters in evidence, or disclosed in argument,! the impl~ca­

12 tionsof the question, the setting in which it is asked"the applica*estatute of
,
I
I

13 limitations and all other factors, shall be taken in~o considerati1n.

1 19. Rule 25. Self~incrimination: exceptions. '

2 Subject to Rule 37, every natural person has ~ right to refu~e to disclose
, I

. i I

3 in an action or to a police officer or other officHtl any matter that will in- ,
: ' .' I ':

4 criminate him or expose him to a penalty or a fotfeiture of his state, except,
5 that under, this rule:

I

• \ I

(a) no person has the privilege to refuse to submit to exami ation for the
I

6

9

I

7 purpose of discovering or recording his corporal features and other identify-
" I I ,I " I
8 ing pharacteristics or his physical or mental condition; I

I .

i(b) no person has the privilege to refuse t9 obey an order made by a
. I

10 court to produce for use as evidence or otherwise a document, chattel or
. I· I .

11 other thing under his control if some other person or a corpor tion or other '

12 aSSiciati1 has asnp.rior right· to the po•••••io of ~he thing O,rdered to be

13 produced;' ' ,,

:L

'! I I

14 i (c) nr person has a pr~vileg~ to refuse to lisclo~e any ~ tter which the

15 sta~tes or regulations governing his office, act vity, ,occupati J;l, profession,
I.' L. ., I. j '; , ' i : I·lU,J l:' .: .: ,; Jl , I'" . ' '. ; i";, . i 'I . :1, i • II '. 1, 1,1

.j!:l~ _~ ;:1 I'.; I l(l.w:;J!.'JJfl.Ii.~) 'l';!O.', ~;'I'I)'i"II '~J;;.;; '!,~:J ',U i '~'-,l n:

I:

.
i
I

I
I
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16 or calling, or governing the corporation or association of whic~ he is an
I
!

17 officer, agent or employee, require him to record or report or disclose;

18 (d) subject to the same limitations on evidence affecting credibility as
, . I

19 apply to any other witness, the accused in a criminal action or! a[ party in a

20 civil action who voluntarily testifies in the action upon the me~~s does not

21 have. the privile.ge to refuse to disclose in that action, an~ matter Ilrelevant to

22 any Issue th~rem. ' I .

1 2~. Rul~ 26. Lawyer-client privilege.
I ! .

2 (~) General rule. Subject to Rule 37 and except! as otherwi e provided
, I

,
3 by paragraph 2 of this rule communications between lawyer and .s client in

.4 the course of that relationship and in professional confidence, ar

5 and a client has a privilege (a) to refuse to disclose any such ommunica-

6 tion, and (b) to prevent his lawyer from disclosing it, and (c) to revent any

7 other witness from disclosing such communication if it came to th knowledge

8 of such witness (i) in the course of its transmittal between the cl ent and the

9 lawyer, or (ii) in a manner not reasonably to be anticipated, o (iii) as a

ardian or
I

i

i the client
I

:be claimed16 having the privilege and it has been dissolved, the privilege ma

15 personal representative. Where a corporation or association i

13 instructed by the client or his representative; the privilege ma

14 by the' client in person, or if incompetent or deceased, by his

12 such witness. The privilege shall be claimed by the lawyer unles ;otherwise

10 result of a breach of the lawyer-client relationship, or (iv) in thelc:ourse of a

11 recognized confidential or privileged communication between th 'client and

I:
J,
~

I
t

i
I,
I

I
I
I
j
1

i
I

17 by it~ successors, assigns or trustees in dissolution.

18 (f) EXfeptions. Such privilege shall not extend (a) to a co

19 in the course of legal service sought or obtained in aid of the co 'ssion of
I : .

20 a crirrie or ~ fraud, or (b) to a communication relevant to an is tie between
I I I

21 partie,i,'S allfWhom claim through the client, regardless of wh fer the re-

22 spect~ve cl' are by testate or intestate succession or by inter ivos trans-
i
:

23 actio~, or (f.) to a co~unication relevant to an .issue of breic f duty by

24 the Iq,wyer , .his client, or by the clie~t to his lawyer., Where 12 more pe'r~

. ,I .

/
I

I
~
I
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25 sons have employed a lawyer to act for them in common, none of them can

26 assert sueh privilege as against the others as to communications with re~
i

27 spect to that matter.

28 (3) Definitions. As used in thi8 rule (a) 4C client" means a person or

29 ,corporation or other association that, directly or through an' authorized

30 representative, consults a lawyer or the lawyer'B representative for the pur- "

j •../--:--:-.~._-----_._"--~-_._'"- _",.- ".~., .

:1'(; 121. Rule 27. Newspaperman's privilege. !
I I

I ;2 ' ; SubHct to Rule 37, a person connected with, or employe~ by, a news-
. I I
I • i !

'.3 pa~er bat! a privilege to refuse to disclose in a ;court or befor a grand ju
iii

4 thel aour~e of any information procured or Obrined by him and publishe~

\.\ .s in' &uch newspaper.' . . ' i

~~- :I 22.'·Rule28~- :Marital privilege-confidential oommunicatiQns. !

I
;2 . No person shall disclose any communication made in confidence between

3 such person and his or her spouse unless both shall consent 1the diBclosur~
I i

14 or unless the communication is relevant tA> ,aD. issue in an ction betweeri. I
6 ,them. or in 8 criminal action or proceeding coming within Rule 23 (2). When

31 pose of retaining the lawyer or securing legal service or advice from him in

32 his professional capacity; and includes an inoompetent whose gu4rdian 80 con·

33 suIts the lawyer or the lawyer's representativ~ in behalf of thei incompetent, .
I

34 (b) ~'lawyer" means a person authorized, or rootnablY believef by the client

35 to be authorized to practice law in a.ny Sta.te or' nation the ~w of which

36 recognizes a privilege against disclosure of conljdoutial commrealions be­

37 tWGen client and lawyer. A communication made
l

l in the course qf relationship I

, I I

38 'between lawyer and client ·shall be presumed to Ihave lbeen m de in profe!-I
, I ,

.39 swnal confidence unless knowingly made within the hearing 0 some person
" I

4D :whose presence nullified the privilege.

(

, .

I:

i
i,

i
,1

I !

J;

'6 ft.lIpouseis incompetent, consent to the diselosul1e maybe given foreuch spouse!
, . !

·7 by the guardian. The requirement for consentishaU not terminate with di-i

8 iro. or ••paration but .baIl terminate with ~o death of 0lbor .p""... ~
,9 cdmmwri.cation between spouses while living separate and is art undm- a di~
, . !. I,

10T~I'C8 f~ bed and board shall not be'a privileged oomm tion.',"· 'I J
, i . I 11

I

,I I
J
i

I

11
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2 Sibjee-ti to ,Rule 37, a crlergyman or other nmrster ~ any rtligiOil shall

3 not b' allo,;ed, or compelled to disclose a confes~ion or other confidential
i " I

4 communication made to him in his professional ch;aracter, or as a. spiritual

: 5 advis~r ht ~he course of the discipline or practiJ of t:pe rellgi us' body to
! I' I.",

,6 wbic~ he be}ongs or of the religion which he professes..: '. ' " I " i' '

I I
1' ~~ RUf 30. Religious belief. ' :

I' I '

2 ' Every person haa & privilege to refuse to dis ose his. theolo ical opinion
I ' I'

i I
~ or: refigiou~ belief unless his adherence or nona,eren~ to suc an opinion

4 or belief is 'material to an issue in the action other than that f lhia credi-
I I ' '

I

,,5 bility' 8Jl a witness.

,1 ' 25. Rule 31. Politie-al vote.

l
" .

"

I

7

23. Rul~ 29~ Priest-penitent privilege.1.

, 2 .Ev~ry person has a privilege to refuse to disclose, the tenor of his vote

, 3 at a political election unless the judge finds that the v~te was kst illegally.

1 26. Rule 32. Trade secret.

2 The o'fller of a trade secret has a privilege~ which may be claimed by
I ! '

,3 him or his [agent or, employee, to refuse to discl~se t~e secr~t and to pre-

4: vent other persons from disclosing it if the judge! finds ithat t~e allowance of

5 the privilege will not tend to conceal fraud or otherwise .work in ustice.

1 27. Rille 34. Official information.

2 , No person shall disclose official information of this State or f the United
, I

.3 States (a) if disclosure is' forbidden by or pursuant ,to any Act of Congress

4 or of this State, or (b) if the judge finds that diBclos~re of ~hl' information

5 in the action will be harmful to the interests of the public. , .

1 28. Rule 36. Identity of informer. I
,2 . Awit~ess has & privilege to refuse to disclose the identitof a person

3 who has furnished information purporting to disclose a viola '~n of a pro­

4 vision of the laws. of this State or of. the United States to a r presentative
, I ,I I.· ~ I '

I

.. 5 of the State or the United States or a governmental div sion thereof,
I !' , ! • ! j ,

6 ChariI ed Jtb}he d~ty of em~rcing, that: provisi~~, a~d, eVi4'. e +thereof is
. I I i

, 7 ina~SBi e, unless the judge finds that (a) the iden~ity of it ei person fur-

, i I
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8

, f

I
f

lor privi­

jPrivilege,

disclosure

I

6 lege or, (b) without coercion and with knowledge of his: right !o

7 made disclosure of any part of the matter or consented' t~ such

9 sure of his identity is essential to assure a fair determination of the issues.
i

29.' Rule·137. Waiverof privilege by contract or previous tsclosure;
I I

2 limitations. i I

3 A ipersoy waives his right or privilege to refuse to disclose or tr prevent ,

4 another from disclosing a specified matter if he or any other perso while the
I I !

5 holder thereJf has (a) contracted with anyone not to claim the rig

8 made by anyone.

1

9 A disclosure which is itself privileged or otherwi'se protected y the com-

I
10 mon law, statutes or rules of court of this State, or by lawful co tract, shall

11 not constituie a waiver under this section. The failure of a witn ss to claim

12 a right or privilege with respect to 1 question shall not operate s a waiver

13 with respect to any other question.

1 30. Rule 38. Admissibility of disclosure wrongfully compell d.

2 Evidence of a statement or other disclosure is inadmissible gainst the

3 holder of the privilege if the disclosure was wrongfully made or rroneously

4 required.

1 31. Rule 39. Reference to exercise of privileges.
I

2 Subject to paragraph (4) of Rule 23, if a privilege is exer~ised not to
I

3 testify or to prevent another from testifying, either in the action: or with re­
!

4 spect to particular matters, or to refuse to disclose or to prevrnt another
I

5 from disclosing any matter, the judge and counsel may not comment thereon,
I. i

6 no pr'esumption shall arise with respect to the exercise of the ptivilege, and

7 the trier of fact may not draw any adverse inferen+ therefrom. +those jnry

8 cases wher~in the right to exercise a privilege, as! herein provi~ed, may be
• I' !

9 misunderstood and unfavorable inferences drawn !bY th~ trier o~ the fact, or

10 be impaireJ in the particular CRse, the court, at th~ requ~st of th~ party exer-

11~Sing the Irivile~e, n18Yinstrnct, thejnry in suP~rt o~snch pivilege"

I
I I,

,
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ARTIOLE III

2

1

9 : I

32. Rule 40. Effect of error in overruling cI~im of privilegt.

(1) A party may predicate error on a'rulfug disallowing a claim of
i I

3 privilege only if he is the holder of the privilege. !. I '

4 (2) If a witness refnses to answer a question,: under color of a privilege

5 claimed pursuant to Rules 23 through 38, after the judge has ordfred the wit­

6 ness to answer, and a contempt proceeding is brought against the witness, the
, i I

7 .court hearing the same shall order it dismissed if lit .appears th t the' order
I
I8 directing the witness to answer was erroneous.

,
;

. ~

. , . ADOPTION OF RULES .

: (
i

1 33. 'The Supreme Court may adopt rules dealing with the jdmiSsion or

2 rejection of evidence, in accordance with the procedures set; ftth in this

3 article. I

1 34. The subject matter and a tentative draft of a rule or rules proposed

2 to be adopted pursnant to this article shan be entered upon the Iagenda and
i

3 discussed at a Judicial Conference whose membership shall at ,east include

4 delegates from the S~preme Court, the Appellate: Division of tlhe Superior

5 Court, the judges of the Law Division and the Chancery Divisioof the Su-
j ,

6 perior Court, the judges of the County Courts, the judges of th county dis-
I ; ,

7 trict courts, the judges of the juvenile and domestic telations courts, the
!

!
q' it,! "/ "'P

!

11 the public. ~,;

~ ABsePlbly, ~d the:Governor.
I

d;" 'j I
i

3, such day be a Saturday, Sunday or legal holiday, on the first:d i thereafter

4 thaUs not), and the court shall, on.the same day, cause true copi Sthereof to
I

5 be delivered to the President o,f th.e ,S~nate,jthe. Speaker I of the General
I

,,,' ,,,,,:, ',":;','''''.' ,: ..,: 1":)'
l:'~ddi';lJ ,:;1(. ; lli / )ji'l'l'r~fi~;"~ ·j~L: ~' • ,:'t ,~'\ ,~j' I .lj~~;jl J(i ;;q

,

2 preme Court on September 15 next following such Judicial Conf renee (or, if

1 35. The proposed rule or rules shall be publicly announce by the Su-

8- judges of tlle municipal courts, the surrogates, the State Bar Association,
Ii'

9 the county ibar associations, the Senate and General Assembly, he Attorney
I

10 General, the county prosecutors, the law schools of this State, an members of
, I
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,I

I
10

5 which existed when the contract was made.

I

II '

I

! i
I

i
1 . 36. 'The rule or rules so announced and delivered shall r take effect on

.". i

2 July 1 next followi..Dgj provided, however, that; all such rul4s shall remain
I: II :

3 .~bject t cancellatiou at any time up to such elective, date byl joint resolution,

4 td that effect adopted by the Senate and General Assembly apd signed by tile
ii" i '

5 Governor. ' I,
, I

1 37. iAny rule or rules so proposed or adopted shall be s bject to change
, i . I

i I I

2 or cancellation at any time by statute or by a !subsequent ru e adopted purl
I i II

3 suant tol this article. I !
I I
, I

1 3S.By joint resolution adopted by the ~enate and Ge eral Assemb~~

2 and signed by the Governor with respeet to a ~artieular mle or rules ~ere~
3 specified, the Supreme Court may adopt such! rule or rules at 'Such time or

~ ~ !

, I 1 ii'
4 times, or with such effective date, or without presentation a a Judicial Con-

I

i. I
, ", "

5 ference,! as may be provided in the joint resolu~ion. '
I i I

1 : 39. jBy joint resolution adopted by the Senate and Ge eraI Assembly
ii,

2 and sigped by the Governor with respect to a ~articular rul
i)· J

3 specified, the period of time provided in section 36 during hich .the

, ,

1 40. :All previous laws or parts of laws de~ing with the ,dmission or r~~
'" I I " '

2 jection of evidence which shall be expressly identified by fo01note to any ru~e
I

3 so adopted, and which shall be in conflict or inconsistent with such rule or

4 may be: canceled by joint resolution may be ~duced or eli

4 rules, or included therein, revised or rendered obsolete thereby, shall be pf
, I '

5 no further force or effect after such rule or rules shall have t~ken effect. I I

1 41.• No rule adopted pursuant to this article shall abridge, enlarge or

2 modify any substantive rigbt or eliminate the right of trial1Y jury. '

1 42. No rule adopted pursuant to this article shall be maide applicable to
, I

I

2 pending proceedings or to existing rights or remedies except to the extent
I

I
" 3 that such application is fair and practicable" and does not1Pair the obliga~

4 tion of contracts or deprive a party of any re~edy for enforoing a oontra:ct

I I "

"I:
1 '

l ,I:
, I'
i :!

2 presented and arranged, the Supreme Court may publish Qr

I

,

1 ;
I
I

43., To. the end that rules dealing with evidence may be conveniently

I

use to be pub­
I i

I i
I, '

I,
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ARTICLE IV

MISCELLANEOUS REVISIONS AND REPEALERS

!

I
, . " I·

'45. Section 2A :81-2 of TiUe 2A of the New Jersey' Statutes' is amended

9 vide cross-reference thereto.

8 lications shall conform to standard or uniform wotks on: the sub ect, or pro-

I

1

I

3 lished compilation!!$ and restatements thereof which may include, i addition to
i

4 such tules as may be adopted pursuant to this article, rules es . blished by
I . ,

5' common law, statute, constitution or otherwise, to~ether 'with editorial notes,

6 tables and references, and with indications as to the sautee of eMh such rule.
~ . ' i '
~ " I

, 7 Wher~ practicable or desirable, the numbering andiarrangement r such pub-

2 to read as follows:

1 ,.44. ~I~ rules of .co~rt hereto~ore promulgated: aud whieh 1Y deal with

2 the a~sslOn or reJectIon of eVIdence shall be deemed to hav the same
I I

, I
3' force and effect as though they had been adopted pursuant to thi article.

I

j
l

\
I

J

.3 2A :81--2. When 1 party to any civil action is a lunatic suing- or defend­

4 ing bt guard,ian or when 1 party sues or is sued in a representa.tl·~e capacity,

, []I I h [ if ' ..5 no i any ~t er party thereto may test y as to any' transac Ion WIth or
I I ' ,

6 staterpent 1f the lunatic while of sound mind or with or by' t e decedent,
I I

7 unless: i
; !

8 '~. The iguardian of the lunatic or the representative of t e decedent
!

I
I
!

I

; trust com-
I ,

jereof shall

14 b. The 'action is founded upon any allegation of fraud,

15 willful default or undue influence, in which cases the defend ~t may be
I

• • I

16 sworn and 'examined as a witness on his own behalf as to tran actions with
I

. .
,

9 o:ffer~ himself as a witness on his own behalf, and testifies to ny transac-
i

10 ti'Onmth or- statement by his testator, intestate or ward, in wh ch event the

11, other' party may be a witness on his own behalf as to all tran ctions with

12 or statements by the lunatic while of sound mind or by the dec dent, which

I

13 are pertinent to the issue; or I

17' or stateme~ts by the 'lunatic or decedent.
I

18 Where Ia guardian or representative is a national bank, ba
I .

19 pany, or other corporation, testimony' of' an officer or employee
i I

i

/
i
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I
I

i
I

i

sc 'T75T...,._- -_. "-~'~l" r: '5 i t tib ~~ t tinH rro''". _-e •. - ....-~-,.~.,

I ,.......,.,,.......-
I '
I

I

12 I
i

20 be deemed testimony of the guardian or representative withinl the meaning,
1
, '

21' of t;his section.] who asserts a claim or an'affirmative defense against such

22 lunatic or representative, supported by oral testimony of a promise, state-
, I

I

2.3, ,nent or act of the lunatic while of sound mind or of the dece'nent, shall be

24 required to establish the same by clear and convincing proof. I "'. '

1, 46. Section 2A:81-17 of Title 2A. of the New Jersey Statutts is amended
, I

2 to read as follows: I

i
3 2A:81-1~. Except as provided in section [2A:97-21] 2..4..j81-21 of this

4 Title, a witness shall be privileged from arrest in all, civil' actions, and no

5 other, during necessary attendance at court or other place, i required by
. I

• • I

6 subpa:ma previously duly served, and during his going to and returning there- I

7 from, allowing 1 day for every 30 miles from his plac~ of resifence.
I

8" ' :.AJJ.y arrest made in violation of the privile~e given by thir section shall ,

9 be a contempt of the court out of which the subpcena'issued, nd the court,
I

10 may, by an order, forthwith discharge the witne,ss from arres .
, I,

1 ;47. Section 2A :82-16 of Title 2A of the New Jersey Statu esis amended
Ii' , I '
, i I

2 to r~ad as follows: I I

, i 1 I i

3,2A :8TI6. .AJJ.y public record of any foreign Stat~ or terri10ry, province, i

4 county or ,city, or of any court therein or any cOPf thereof, Whici is admissible'

5, in such S~ate, territory, province, county or city~ or in any co}rt therein, to

6 prove the ,facts therein contained, or any duly certified public ecord of any'
I : '

I '

7 dep~rtmeI/-t of the United States Government o~ of any Federtl court which

8 is admissiple in any Federal court or by virtue! of any Federal statute to,

9' prove the:facts therein contained, shall be admitred in eVidenc~ in the courts
, i I

10 of this State, and shall be evidence of the facts therein contain d, to the same

11 extent as lhongh the original paper or papers, ofl which the rec rd thereof is'
12a copy, had been produced and proved; provide(l, that whene er a copy of

, I I '
13 such record, other than a duly certified copy of any public rec rd of any de-

: ! 1 '

:: :::::n~;:v::n:~:: :::s::e~:~::t :::jl:: ~:::alt ~~:~llj:a:~~
ii'

I? ,~Vi b~e".' fir,~t.,:ex~mplifi~d.~~c:ording t?~~:.Ac~; ~~,,clong~e~s Ojf,, ~e,~nite4
. " I; ,
,j "

,Iii"

. I I

I
I

i
I

I:

\1

i
J

•,
(

: i
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;l •

I
I

17 States [i and provided, further, that printed copies of scheduleis I and classi­
I

18 fications and tariffs of rates, fares and charges, and. supplements thereto,

I
l

!
I
I

i
i
f
i

19 filed with the Interstate Commerce CoInmission, which show re&pectively an
• I

I

1

20 interstate commerce number, which may be stated inabbreviafed form, as

21 I. C. C. No , and an effective date, and tariffs, rates, rule1 and ~upple-

22 ments thereto of companies subject to the supervision of the ~Iederal Com-
, I

23 munications Commission may be received in evidence without icertification,
!

24 and shall be presumed to be correct copies of the o~iginal schedulbs, classifica-

25 tions, tariffs or supplements]. P .....ted copies'of (?) schedules, c~sificatio""
I I

26 tari~s of ~ate~, fares and charges, atuJ, sUPPlemr.nts thereto'1fied with the
I \

27 Inter,state yommerceCommission, which bear an ~nterstate CO+
1

merce Com-

28 mission number which may be shown in abbreviate~ form as I. C. . No ,

29 ....d .... effective date, and (b) tariffs, rates, rUles~ ....d supple ents .thereto

30 of companies subject to the supervision of the Federal Commun·
1

ations Com-
, • I ! I

. '.
31 miss{on, shall be received in evidence to prove the contents the eof without

i I I . - . .
32 certificatio~ although privately printed, and shali be presumed 0 be correct

. i

I . 1

33 copies of the originals unless the contrary be shown.
! . I

1 48. Section 2A:82-27 of Title 2A of the New Jersey Statute is amended, , I

2 to re~d asf~llows : 'I
3 .. ~A:82-~7. Whenever the common or statute law ~f any ot~er Stale or

.4 cou1ry is ~leaded, or notice thereof given to the c4Url and each arverse party

5 at or, beforf the pretrial conference, or at least fO days befor trial when
j ~ !

6' there is no pretrial conference, or within such othbr time as the ourt may fix
I

I I ,

7 by order, in an action in any court of this S~ate, fhe court shall take judicial

8 ~otice there,of. In the, absence of such pleadi~gor jotice,' it shall I'" presumed

9 that the common law of such State is the same: as the conuhon law as
I; ; i

10' interpreted, by the courts of this State.

1 49. The following acts and parts of acts and all amendment and Bupple~

I·

, ; .
, 2A:81-7,.

"

J

I
I

. ,

2 menta thereto are hereby repealed: Sections 2A :81-3, 2A :81
I I , •

I il'· " ., , ')j ,'I, I,' , I·

S 2A:81-9'an~ 2A:81-10'of the New Jersey S~at~tea~! II

~'i'; ,17'/ ' . ': :; ~(, f '1.1u i, !i il;U t:: ':. ,"<i,:;orf • :'" :,:, 'I';' :";1\ I:'
.', ' :.. :. I ".

_ ;';.--:" J ",.'f'. I i·'~!~<.';i/'; iJ'; ·(J~!.i ::: l "1..1:, ->lJ' (.<t,., ~ ,1. '~',d,~. I' 'II

I I

I
I

/

. , ,'. ' 1"
..
I'

, j,"
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Act,

statute

'ssion to

I •

52. This :act shall be. known and may be cited 8S

51. No repeal effected by this act shall operate to revive

STATEMENT

This bill w~ll put into effect the recommendations of the Co

7 adopted.

2 1960.'"

3 effective date hereof, nor to deprive a party of any remedy for

4 eontract which existed when the contract was made.

2 take effect immediately.

1

1 53. This act shall take effect July 1, 1960, except that articl

.1

14: !
: : I
I ! !

1 . 50. The numbering of rules of evidence within various sections" .n this act
: I '.

2 is hltesled toj1keep the designation thereof eompatible with tho umbering

3 arrangement of the proposed Uniform Rules of Evidenee, to
• i

:' I

4 feasibl~. Re erenee within a section Ol" secti(i)ns of this aet to a"
!

500 deeI~led to :be equivalent to a referenee to that section of this aet I ntaining

6 the designated rule. Rule numbers not used are reserved for rule

.2 heretofo'l"e repealed nor to impair the o-bligation of contracts made before the

,

Study the'Improvement of the Law of Evidence (J. R. 15, 1955) byr solving the
I : i . . I

problem of method of adoption. I

. I I I

The "ill co~tains the rules as recommended by way of definition and scope,
I' I

I
and on the subject of privilege, which involves the largest elemen .of public

I

..

policy. As to these, the Legislature will express itself on that polic hy setting
I

out the full text of the rules on that subject. I
" .

i

The bill then provides legislative authority to the Supreme Cou t to adopt
, I

• I

rules dealing with the admission and rejection of evidence, under a specified

procedure. T~s includes discussion at a judicial conference, publi !aIinou~ce-
. I.

ment on September 15 following, together with delivery of true c les to the
~ ~ II

, '

Preside~t of th~ Senate, to the Speaker of the General Assembly to the
i '

Governotj Ru.l~s so announced will not take effect until July 1 of ~ following
! ;

I

year. In the ~tervening period, any such rule may be canceled by
I ,

I

l
I

i
!

'''''''''''''''.1.- w~·,.·.-;-·~--
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I

I
I

.-~--

i·ve modifica-
1

I
I

a,re . revised,
I

tion. Any rule proposed or 'adopted also remains subject to legisla

15

tion by statute at any time..
I I
I :
: I

Rul~s ado~ted under this bill will replace existing rules which
I i

or are i~ confliit therewith, included therein or rendered obsolete,

requires I that to have this effect the law or laws intended to be re lr,ced are to
! I

be specifcally [identified by way of footnote to the rule. A~ the ~orprogresses
! I I :

. this mechanism should greatly improve certainty as to which prov sons are in .
: I

force and which are not.
I I

Lastly, thE! bill contains in article IVan amendment to the De 'Man's Act
i . I

which elfminat;es the bar to receiving the testimony but simultane fsly estab-
. . I

lishes a ~urde~ of proof to establish the claim by clear and convi ~ing proof.
I I I

Several bther ~ections are corrected, as recommended by the comm ssion, and a
t I I
I , . _ I

number of sections embraced by the rules on privilege in article IT terepealed.
i ! " I
, I I

This bill will culminate the extensive studies of the bipartisa commission; : ' t'of b?th.fousesj and with public members and will be an important I ndmark in

law revision work. I

, I I . t~ I' !
I

I

!
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SENATE, No. 73
."~r1J,·i('';'·~ :' r. ,f'·' '" ~ "r !' •.•. :

I
SENATE COMMITTEE AMENDM~NTSTO~( if' :i"""!r('i' i

I

Ii'''I:

ST~TE::O~,NEW ,JE
I : .
I !
I

rUr: c
'. :" : I': i .' '1';' ,,;1 'ADOPTED MAY 2,1960'

Amend page 3, section 16, following line 1, insert new paragr h as follows:'

:. :: ! ,j,(1)' The' provi'si'ons ;of article II, Privileges, shall ~pply in all' cases'and I

to (all 'proc~eding8,"placeB' and Inquiries,' whether f<>rmal,: riZIform 1, publi<For I
" i I
: . • , . i

private, as well as to, all·branches of 'government and by'whomso vet the ,game,I'

maY" be eonducted/aifd; ilOne 6fsa'id; provisions!; shall rbe "subject to I being re-
I,

laxed.". :'1, ,:-,;rr" .. h r
,.

,

,

Amend page 3, section 16, line 2, delete' I (1) The" and insert i 'lieu thereof:
• I !

I

igrand jury"

I
I

i )
A~end page 6, section 21, line 3, delete II in a court or before, .

i

I
i

Amend rage 6, section 21, line 2, after "person" insert "e

Amend page 3, section 16, line 11, delete" (3)" and substitu "(4)".
i

Amend fage 5, section 19, line 17, after II disclose" insert: "ixcept to the ,

extent ,that such statutes or regulations provide that the matter 0; be recorded,1

reported or disclosed shall be privileged or confidential :'. I '

"(2) All other".

Amend page 3, ,eetion 16, line 5, delele .. (2)" and ,nbstitut I.. (3) ",

Amend page 3, section 16, line 6, immediately after' I tribunal 'Iinsert: 'I and
· i I

'except:as provided in paragraph (1) of this rule". !
, I

Arend ~age 3, ,ootion 16, line, 8, 9 and 10, immediately af t"tribunal"

on lin~ 8, delete the semi-colon and remainder of line 8, ,aU of Ii ej9 and all of

line 10.

\..- .!

/ '
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2

Amend pJLge 6, section 22, line '7, after "guardian" insert " e;xecutor dr, •

1
i
I
I ,
I '

Amend page 6. section 21. line 4. after "source". delete "Ofj· and insert

~:~thor. mean'•...~gency or person from or through who~ I
Amend page 6, section 21, line 4, immediately after '~informa['on" delete

"procured or obtained by him and",

Amend page 6, section 21, line 5, immediately ~fter "newsp per" insert

"was procured, obtained, supplied, fnrnished, or deli:::..·v:.:e:::.:r:..:e:.:::d:..'..:',_-t-----
~-----_._-_ .•_--_.._-----:

Amend page 6, section 22, line 6, after "incompetent" insert" r deceased",
J

administrator",

,.1'I'

, .
'I

I,

')t

I

i
I
I

I
I"., ,;' 1;"\ i",I\
I
I

,(: "

I ;

1.' '

. Amend page 6, section 22,line 8,. delete "but shall terminate 'th the death
I

of either sPQuse". I,
I

Amend page 7, section ,23, line 2, after "clergytpan''t delete "or other" and

insert ,a coar" in lieu thereof, and after "minist+" insert " .• 0 other person!
i

or pri'titio,er anthome<! to· perform similar funtO...]'. d . " ,

. Afnend F 8, .seetion 29. line 7, immediately rfore'ithe,Wl/r ~!matter~' inl

sert '~Privilfged'" . '".:,
I I i

['", I' •

.1. : '" " '

i ';

I·' .,
,: \

. ,
,i!

I, I,.

.. . "I,.: 'j '.J i.; J. ,;.1 . ' ;,'
j " r ,;" j:, "l' ','

j. '," " ~ , ' •• ' ,,'

't I'., •

::' ',; "

, ~ J'

f ,,,
" .,';

, '\ ~,:" ; ,~:., II, ; I ;

I
I

I
,l ,'.,1
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I
I
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publication and distribution. This was first done for early
and broad distribution through publication in the New
Jersey Law J oumal.

Thereafter, the Commission arranged for publication
and distribution by Gann Law Books of a pamphlet of the
rules, in August of 1967.

Since then the Commission has prepared the present
pamphlet, with brief comments, explanations and illustra­
tions where appropriate.

As its next effort, the Commission has launched the
preparation of a condensed but comprehensive handbook
on New Jersey Evidence Law, embracing not only the Rules
explicitly adopted, but other areas now governed by exist­
ing statute and case law. Publication is scheduled for the
Summer of 1969.

FOOTNOTES AND EDITORIAL NOTES.

In working with this edition of the evidence rules, several
matters should be carefully noted in respect to footnotes,
editorial notes, and the like:

... "Official Notes", which are entirely in boldface type
immediately30llowing a rule, are footnotes adopted
by the Supreme Court as part of the rules them­
selves, and under the authority of N.J.S. 2A :84A-40,
these have the effect of superseding the specific
statutes mentioned. In this edition, the phrasing
of these notes has been altered editorially to add
the word "Official" as well as an explicit reminder
that cited statutes are superseded;

... To avoid being misled, it is urged that you go
through the "Official Notes" and make an entry in
the margin of your statute books opposite each
statute that is superseded; and noting there the

894 .
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RULES OF EVIDENCE

evidence rule number involved, to serve as a re­
minder until such time as the statute book pub­
lishers have made appropriate entries;

· .. Bracketed notations of rules originally proposed but
which were not finally adopted are included in the
text as well as in the table of contents and index;
these ale editorial entries included to preserve some
of the history as it may bear on interpretation;

· .. Following many of the rules, brief editorial notes
have been inserted to provide explanation, illustra­
tion, caution, cross-reference, and a restricted num­
ber of important citations: all of these entries are
unofficial, but were prepared by the 1967 Commis­
sion as an aid to the bench and bar;

· .. T,,'o adliitional privilege rules have been added
editorially; Rule 26...:.\.-1 is a psychologist's privilege
enacted by 1966 statute, and Rule 26...:.\.-2 is a physi­
cian's privilege enacted by 1968 statute. Neither
statute was drafted to coordinate with the privilege
rules enacted in 1960, although the 1968 statute is
a supplement to the Evidence .Act, 1960. Caution
will be in order ill analyzing these two new privilege
laws, especially in regard to Rule 2, Scope, the
application of which is uncertain.
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PREFACE BY THE COMMISSION
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RULES OF EVIDENCE

The 1967 Rules of Evidence Commission has undertaken
to bring- to reality the adoption of a useful set of Eyidence
Rules. The effort began 'with the Report of the Jacobs
Committee (19.55), and was carried forward by the ,Bigelow
Commission (1956).

A major step was taken by the adoption of the Eviodence
Act, 1960. That statute established the basic definitions
and scope, and adopted the rules of privilege. Beyond
that it created machinery for rules adoption ,,'ith partic- '
ipation hy all three branches of government, the juqiciary
being charged with the initiating function. Thus, the fear­
ful jurisdictional problems of lVinberrv were laid to rest
for this important subject.

After the publication of a further report by the Jacobs
Committee (1963), and after extensive study and discus­
sion, the remaining rules proposed by the Supr~me Court
were put in force on September 11, 1967.

This effort, spanning more than a dozen years, repre­
sented unstinting dedication toward achievement of the
goal by bench and hal' alike. The many individuals who
contributed countless hours of research, discussion and
debate, and secretarial assistance are too numerous to be
listed here. They know who they are. Suffice it to say that
they included appellate judges, trial judges, experienced
lawyers, theoretical la"'yers, and professors of evidence
law from a number of la,,' schools. All of them may justly
take pride in the final product.

The effort, interestingly enough, began with a relatively
academic format and was completed by sophisticated ad­
justments to reflect the realities of the courtroom. The

~ jlRRJ .~; {~u-Jtfidw/
/ 9 ~ 1 "JA£/.~7?V',~' cL L.t-))C?~-rh

~/Ilfi.--~~
l/

:'c:

t
~
~l

~

1it

!
. i

·:f'

Certificate of lack of record

Original writings as the best evidence

Proof of attested writings

[Photographic copies to prove content of busi­
ness and public records] Not adopted.

Index to Rules of Evidence - Page 963
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" RULES OF EVIDENCE

philosophy of the Rules is neither conservative nor liberal.
It is realistic. The object throughout has been to compose
a set of general rules in a complex field, that would provide
useful anchors and guides in the day-to-day management
of the trial process. For this to be efficient in an adversary
posture with an impartial umpire, it is vital that both
sides and the judge be equipped to deal quickly and surely
with questions of evidence. ~0 effort has been spared
to make this possible.

There are, consequently, two separate phases to the
whole effort. One is aimed at providing a solid founda­
tion for dealing with the kind of question that arises
repeatedly in endless trial after trial. The other is creative,
and is aimed at constant improvement and broadening of
the initial effort.

The 1967 Commission felt it had found an effective
avenue for judicial-legislative cooperation that holds great
hope for creati\:e advances, not only in evidence law but
in other areas of common concern as well.

It is hoped that the current pamphlet, and the more
ambitious handbook to follow, will mark the start of a
new era in the development of jurisprudence.

FOR THE CO:\I:MISSION

Senator Frank J. Guarini, Chairman.
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PRELIMINARY COMMENTS TO THE RULES

Prepared by Vincent P. BiwlJlo, Esq., of Newark, New
Jersey, a member of the lv~ew Jersey Bar.

HOW THE RULES CAME INTO EXISTENCE.

The Evidence Act, 1960 (L. 1960, c. 52) adopted as law
Rules 1(1) through 1(13)-Definitions; Rule 2-Scope of
the Rules; and Hules 23 through .fO-Privileges.

'1'he same law set up machinery for the adoption of other
rules }Jy the joint participation of all three branches of
government. Briefly, this contemplates an initiating func­
tion in the Supreme Court, which lllay propose rules after
discussion at a Judicial Conference, and by a filing 'with
both Houses and with the Governor. Rules so proposed take
effect 011 July 1 of the next year unless the Legislature dis­
agrees, this to be expressed by joint resolution approved
by the Governor. See N.J.S. 2A :84A-33 to 44.

This mechanism, inYolvillg as it does the participation
of all branches of State GOYernment, renders moot any
question of promulgating authority. It is borrowed from
the arrangement under \yhich the federal court rules have
been promulgated, 28 U.S.C.A. sec. 723.

Rules were proposed by the Supreme Court in September,
1964. Their effectiye date was se\"eral times postponed. In
1967, by JR-5, changes in the language of some rules and
deletion of others were set forth, with all the rules not al­
ready law to take effect September 11, 1967. In accordance
with the joint resolution, a Supreme Court order was en­
tered promulgating these rules as so modified.
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EFFTI~T OF TE-::: IlULES ON
CIST.a.NG STATUTES.

The enabling act is designed to prevent unintended repeal
of existing statutes on evidence. Rule 2 (4) declares that
neither the rules enacted by statute nor those adopted by
the Court are to repeal any statute by implication.

By section 40 of the Evidence Act, 1960, N.J.S. 2A :84A­
40, rules adopted by the Court can supersede existing
statutes, but to have this effect the statutes to be super­
seded must be expressly identified by footnote to the rule
adopted. The text of such footnotes' will be found among
the rules in this publication.

rrhis point has come up and has been dealt with exactly
as intended by the Evidence Act, 1960. See, Waterfront
Comm'n, 39 N. J. 436, at 454-456 (1963).

In keeping "ith this approach, the Evidence Act, 1960,
in addition to adopting some rules and arranging for the
Supreme Court to initiate others, made some statutory
changes itself. These were as follows:

· .. the Dead Man's Act, N.J.S. 2A :81-2, was amended
to allow testimony of transactions with a party de­
cedent or lunatic, but requires the claim or affirma­
tive defense involved to be established by clear and
convincing proof;

· .. the statute on privilege from arrest in certain cases,
N.J.S. 2A:81-17, was amended to correct an erro­
neous internal cross-reference;

· .. the statute on proof of foreign public record mat­
ters, N.J.S. 2.A. :82-16, \vas amended to overcome the
effect of State v. Black, 31 N. J. Super. 418 (App.
1954), which had failed to recognize that I.C.C.
tariffs are privately printed under Commission
practice;

888

. .~";;

It
-~

.,~

"i
i-"
I

I

;1
J

,I
i

-'"-"C

... part of the statute on judicial notice of foreign law,
N.J.S. 2A :82-27 was amended to permit notice other
than by pleading the foreign law; but that section,
as well as others in the group, is now superseded
by Rules 9, 10, 11 and 12, as indicated by the official
footnote;

" . a number of privilege statutes covered by new rules
enacted in 1960 were repealed, as follows:

N.J.S. 2A :81-3, Marital Witnesses in Criminal
Cases, now Rule 23(2);

N.J.S. 2A :81-5, Self-Incrimination, now Rules 23,
24, 25;

x'J.S. 2A :81-7, Marital Privilege, no,,;· Rule 28;

N.J.S. 2A :81-9, Priest-Penitent Privilege, now
Rule 29;

X.J.S. 2A :81-10, Kewspaperman's Privilege, now
Rule 27.

WHERE THE RULES APPLY.

The Privilege Rules (23 through 40), apply everywhere
and these rules may not be relaxed. See Rule 2(1).

All the other rules apply to all proceedings, civil or
criminal, in a COlut (unless the rule content is itself limited
to civif or criminal cases). See Rule 2 (2).

The same is true of such other rules in respect to formal
hearings before administrative tribunals (at all levels of
government) except to the extent that the enabling statute
governing the tribunal states otherwise, or that the tribunal,
under statutory authority, may adopt regulations to the
effect that the rules of evidence shall not apply. Some
examples of such statutes are:
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R.S. 17 :1-8.10 (Commissioner of Banking and
Insurance)

R.S. 34:15-56 (Worlanen's Compensation Claims)

R.S. 43 :21-50 (a) (Review of temporary disability
claims)

R.S. 48 :2-32 (Hearings before P.U.C.)

EVIDENCE MATTERS NOT COVERED
BY THESE RULES.

The group of evidence rules, from Rule 1(1) through
Rule 71, does not purport to embody all the law of evidence.

The :Model Code of Evidence, approved by the American
Lmv Institute in 1942, attempted comprellensive coverage,
but in so doing it presented so many details as to discourage
official enactment anywhere. The Uniform Rules of Evi­
dence approved by the National Conference of Commission­
ers on Uniform Rules in 1953 (on which the present rules
are modelled) represented a much more modest approach.

Some examples of important areas in evidence law not
dealt with by the present set of rules (in the sense that
these matters have a daily or significant effect in the process
of adducing evidence) are as follows:

· .. matters usually left to the control of the trial court,
SUcll as order of proof;

· .. the parol evidence rule;

· .. the seYeral statutes of frauds and their equivalents;

· .. the special rules limiting the defenses available to
a holder in due course of a negotiable instrument
to stated "personal defenses", which have been de­
scribed as being in the nature of evidence rules to
the extent that a witness is not allowed to testify
on certain matters as to special parties.
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RELATION OF THE RULES TO DECISIONAL LAW.

Rule 5 deals with this subject by stating that the adop­
tion of rules is not to bar the growth and development
of the law of evidence in accordance with fundamental
principles to the end that the truth may be fairly as­
certained.

This is not a rule of relaxation, and neither trial judges
nor appellate courts are to so consider it.

The rules, whether enacted by statute or adopted by the
Supreme Court with legislative concurrence, are essentially
statntory in nature. To the extent that a matter of evidence
is dealt with by the rules, the rules are to be applied as
written.

There will be areas in which evidence law will continue
to develop on a case-by-case decisional basis.

One area will involve matters not dealt with by the
formal rules (e.g., the parol evidence rule). Another area
will involve cases with situations not foreseen specifically,
and for which the formal rules will need to be construed
and interpreted in the same way as statutes are. The third
area will involve situations where some paramount re­
quirement, such as constitutional provisions and decisions
interpreting them, will bar the application of a formal
rule or rule provision. This has already occurred in the
case of Rule 23(4).

At the same time, it is not to be expected that the appel­
late courts will employ the decisional process on a case-by­
case basis to modify the formal rules in the event it should
seem that the applicable rules, as adopted, ought to be
modified on the basis of experience or theory. In such
situations the available flexible mechanism by which the
Supreme Court initiates changes in the evidence rules is
much more likely to be employed.
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The creation of a permanent legislative commission to
consult with the Court on such matters will very likely
develop workable and flexible arrangements. See c. 183,
L. 1968.

GENERAL APPLICATION OF RULES.

The evidence rules were written as a comprehensive col­
lection, and each rule is to be read and applied as part of
the whole collection. In actual use it will therefore be im­
portant for users to have a good working familiarity with
their overall content.

In addition, it must not be overlooked that the rules are
to be applied in the context of the particular case and the
issues which it involves, factually as well as legally. This
is especially important in applying the hearsay exceptions
which, by themselves, say that one or another kind of proof
"is admissible". 'What this means, more accurately, is that
the proof is not objectionable on the ground of hearsay;
but it may be objectionable on some other ground.

Most important of all, the value of the rules will be
greatly increased if they are referred to as authority in
the course of argument, briefs or decision, instead of strings
of reported decisions, wherever possible. For the daily run­
of-the-mill evidence question, this should be enough. It will
only be in the relatively rare situation where more than
this ,,-ill be needed.

FUNCTIONS OF THE COMMISSION.

During the period when rules proposed by the Supreme
Court were under consideration, a legislative commission
established by joint resolution each year undertook to
study the rules content and advise the legislature in respect
to whether the rules should he allowed to take effect.
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The 1967 Commission went beyond the work of its
predecessors. It reviewed the rules and sifted them into
three categories. One group encompassed those rules that
presented no difficulty. The second group included those
few rules regarded as unacceptable as a matter of policy.
The third group was made up of rules generally acceptable
but felt to need some change of substance or of clarification.

Comments on the second and third groups of rules were
written up, submitted to the Supreme Court for study,
and then discussed at joint conferences between the Com­
mission and the Court.

The joint conferences were highly constructive. In con­
trast to the prior atmosphere of gingerly felt distrust,
the two groups quickly discovered that both sincerely
wanted to develop a sound set of rules. The discussions
disclosed, on the one hand, that the Court recognized the
validity of the questions raised by the Commission, and
on the other hand that the Court was able and willing to
improve upon the expression of concepts raised by Com­
mission comments.

The experience was so mutually gratifying that the
1967 Commission chairman was moved to introduce and
secure enactment of c. 183, P.L. 1968 (Senate X'o. 99),
which establishes the Commission on a permanent basis.
This law has established a new avenue of communication
between the Court and the Legislature in an important
field of law with which both branches of government are
inevitably concerned. The success of the early efforts is
encouraging; the future results of this cooperative en­
deavor should provide a useful model for further enlarging
the channels of communication.

THE COMMISSION PROGRAM.

Once the basis for adoption of the rules had been estab­
lished, the Commission undertook arrangements for prompt
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STATEMENT Th ..S 73 (/9&0 ) 
.. 

'This' bill' will put into effect the recommendations of the .commission to 

'Study the Improvement of the Law of Evidence (.J. R. 15, 1!)55) 1.>y resolving the 
, ,~ 

problem of method of adoption. 

The bill contains the rules as recommended by way of definitions und'scope, 
. 

and on the subject of privilege, which involves the largest element of public 

policy. ~s to these, the Legislature will express itself on that policy by setting 

out the full text of the rules on that subject., .. 
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The bill then provides legislative authority to the Supreme Court to adopt 
.,, 

rules dealing with the admission and rejection of evidence, under a specified 

procedure. This includes discussion at a judicial conference, public announce­. . 

menton September 15 following, together :with delivery of true copies to the 

~resident of the Senate, to the Speaker of the General. A~sembly and to the 
...i I;· .;.. " ?, ..,. 

Governor. Rules so ann~unc~d will no~ take effect until July 1 of the following 

year. In the intervening period, any such rule may be canceled by joint resolu­

tion. Any rule proposed or adopted also remains subject to legislative modifica­

tion by statute at any time. 

Rules adopted under tbis bill will replace existing rules which are revised, 

or are in conflict therewith, included the~ein or rendered obsolete, but the bill 

requires that to have this effect the law or laws intended to be replaced are to ) 

be specifically identified by way of footnote to the rule. As the work progresses 

this mechanism should greatly improve certainty as to which provisions are in 

force and which are not. 

Lastly, the bill contains in article IVan amendment to the Dead Man's Act 

which eliminates the bar to receiving the testimony but simultaneously estab­

lishes n burden of proof to establish the claim by clear and convincing proof. 

Several other sections are corrected, as recommended by the commission, and a 

number of sections embraced by the rules on privilege in article IT are repealed. 

This bill will culminate the extensive studies of the bipartisan commission 

of 1)Oth bouses mHl with public members and wiJI be an important lanc1mark in 

law revision work. 
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CHAPTER j) LAWS OF N. J. 19..k1Z. 

APPROVED;jiLiN :16 , I't.~' 
lOFFICIAL c~ REP~INT) 

SENATE, No. 73 

STATE OF NEW JERSEY
 

INTRODUCED JANUARY 25, 1960 

By Senators COWGILL, LYNCH, FOX and JONES 

Referred to Committee on Judiciary 

AN ACT concerning evidence and witnesses, providing for the adoption of rules 

of evidence, supplementing subtitle 9 of Title 2A. of the· New Jersey Statutes, 

amending sections 2A :81-2, 2A :81-17, 2A:82-16 and 2A:82-27 and repealing 

sections 2A. :81-3, 2A :81-5, 2A :81-7, 2A :81-9 and 2A :81-10 of said Title 2A. 

1 BE IT ENACTED by the Senate and Gencml.A.ssembly of the State of New 

2 Jersey: 

ARTICLE I 

GENERAL PROVISIONS 

1 1. Rule 1. Definitions. As used in the rules set forth in this act or in 

2 rules adopted pursuant hereto, the terms de:fi.ned in this article shall have the 

3 meaning specified unless the context indicates a contrary intention. 

1 2. Rule 1. (1) "Evidence" is tbe meansfror.~ which inferences may be 

.2 drawn as a basis of proof in duly constituted ju.dicial or facf;.;finding tribunals, 

3 and includes testimony in the form of opinion, and hearsay. 

1 3. Rule 1. (2) "Relevant evidence" means evidence having any tendency 

, 2 in reason to prove any material fact. 

1 4. Rule 1. (3) "Proof" is all of the evidence before the trier of tbe fact 

2 relevant to a fact in issue which tends to prove the existence or nonexistence 

3 of such fact. 

1 5. Rule 1. (4) "Burden of proOf" means the obligation of a party to 

2 meet the requirements of a rule cf law that the fact be proved either by a pre-

ExPLANATION-Matter enclosed in bold-laced brackets [thus] in the above hill is nol enacted 
aad ill intended 10 be or.aiued iQ the law. 
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3 ponderance of the evidence or by clear and convincing evidence or beyond a 

4 reasonable doubt, as the case may be. Burden of proof is synonymous with 

5 "burden of persuasion." 

i 6. Rule 1.. (5) "Burden of p.rcdudng evidence H means the obligation of 

2 a party to introduce evidence when necessary to avoid the risk of a judgment 

3 or peremptory finding against him on a material issue of fact. 

1 7. Rule 1. (6) "Conduct" includes all active and passive behavior, both 

, 2 verbal and nonverbal. 

1 8. Rule 1. (7) "The hMnng,~" unless some othet is indicated by the con­

·2	 text of the rule where the term is used~ means the hearing at which the ques­

3 tion under a rule is raise~ and 'not some earlier or later hearing. 

1 9. Rule 1. (8) "Finding of fact" means the determination.. from proof 

2 or judicial notice of the existence of a fact. A ruling implies a supporting 

3 finding of fact; no separate or formal finding is required unless reql1ired by 

4 a statute or rule of court of this State. 

1 10. Rule 1. (9) "Guardian" means the person, committee, or other rep­

2 resentative authorized by law to proteet the person or estate or both of an 

3 incompetent or a sui juris person having a guardian and to act for him in 

4 matters affecting his person or property or both. An incompetent is a person 

5 under disability imposed by law. 

1 11. Rule 1. (10) "Judge" means member or members or representative 

2 &1" representatives of a court or other tribunal conducting a trial or hearing 

3 at which evid~nce is introduced. 

1 12. Rule 1. (11) "Trier of fact" inCIUdes a jury and a judge when he 

2 is trying an issue of fact other than Gne relating to the admissibility of evi­

3. dence. 

1 13. Rule 1. (12) "Verbal" includes both oral and written w()rds. 

1 14. Rule 1. (13) "Writing" means handwriting, typewriting, printing, 

2 photostating" photography and eve'1'Y other means of recording upon any tan­

3 gible thing any form of communication or representation, including letters, 

4; wOl'ds, pictures, saunas or symbols, or comb-inations thereof, provided that 

5 such recording is (a) reasonably permanent and (b) readable by sight. 
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1 15. Rule 1. (14) "Perceive" means acquire knowledge through one's 
~ 

2 ov.n senses.
 

1
 16. Rule 2. Scope of the rules. 

2 (1) The provisions of article 11, p,-i,-vileges, shull apply in all cases and 

3 to aU proceedings, places and inquiries, whether formal, infornwl, public or 

4 pr,ivate,as well as to all branches of govemm,ent and by whom'soever the sa'l'1'le 

5 'inay be conducted, and none of said provisions shall be subject to bei'i'l,g re­

6 laxed. 

7 [(1) The] (2) All other rules contained in this act, or adopted pursuant 

8 ~~to, ,shall apply in every proooeding, -criminal or civil, conducted by or 

9 under the supervision of a court, .in which evidence is produced.' 

10 ;" [(2)] (3) Except to the extent to which the rules of evidence may be 

11 .relaxed by· or pursuant to statute applicable to the particular tribunal aM 

12 except as provided in paragraph (:t.) of this r'Ule, the rules set forth in this 

13 act or adopted pursuant hereto shall apply to formal hearings before ad­

14 ministrative agencies and tribunals [; but the provisions of article II, Priv­

15 ileges, shall apply in all cases and to all proceedings, nor shall any of said 

16 provisions be. relaxed]. 

17 ,,' [(3) 1 (4) The enactment of the rules set forth in this act or the adoption 

18 of rules. pursuant hereto shall not operate to repeal any statute by impli. 

19 cation. .' 

AnTlCLE II· 

:; .. PRIVILEGES . 

1 17.' Rule 23. Privilege of accused. '. 

:3 (1) Every persan has in any criminal action in which he is anaecused a 

3 right not to be called as a witness and not to testify. 

4 (2) fj,'he spouse of the accused in a criminal action shall not testify in 

5 such action except to prove th~ fact of marriage unless (a) such spouse and 

6 the accused shall both consent, or (b) the accus~d is charged with an offense 

7 against the spouge, a child of the accused or of the spOUl:)e, or a child to whom 

8 the accused or the spouse stands in the place of a parent, or (0) such spouse 

9 is the complainant. 

'5 ..... ,. , 
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10 (3) An accused in a criminal action has n~ privilege to refuse when 

11 ordered by the judge, to submit his body to examination or to do any act in 

12 the presence of the judge or the trier of the fact, except to refuse to testify. 

13 (4) If an accused in a criminal action does not testify after direct evi­

14 dence is received of facts which tend to prove some element of the crime and 

15 which facts, if untrue, he could disprove by his own testimony, counsel and the 

16 judge may comment on his failure to testify, and the trier of fact may draw 

17 an inference that accused cannot truthfully deny those facts. 

1 18. Rule 24. Definition of incrimination. 

2 Within the meaning of this article, a matter will incriminate (a) ~ it 

3 constitutes an element of a crime against this State, or another State or the 

,4 United States, or (b) is a circumstance which with other circuiastances 

'5 would be a basis for a reasonable inference of the commission of such a 

6 crime, or (c) is a clue to the discovery of a matter which is within clauses 

7 (a) or (b) above; provided, a matter will not be held to incriminate if it 

8 clearly appears that the witness has no reasonable cause to apprehend· a 

9 criminal prosecution. In determining whether a matter is incriminating un­

10 del' clauses (a), (b) or (c) and whether a criminal prosecution is to be ap­

11 prehended, other matters in evidence, or disclosed in argument, the implica­

12 tions of the question, the setting in which it is asked, the applicable statute of 

13 limitations and all other factors, shall be taken into consideration. ' 

1 19. Rule 25. Self-incrimination: exceptions.
 

2 Subject to Rule 37, every natural person has a right to refuse to disclose
 

3 in an action or to a police officer or other-official any matter that will in­


4. criminate him or expose him to a penalty or a forfeiture of his estate, except
 

5 that under this rule:
 

6 (a) no person has the privilege to refuse to submit to examination for the
 

7 purpose of discovering or recording his corporal features and other identify.
 

8 ing characteristics or his physical or mental condition;
 

9 (b) no person has the privilege to refuse to obey an order made by a
 

10 court to produce for use as evidence or otherwise a document, chattel or 
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11 other thing under his control if some other person or a corporation or other 

12 association has a superior right to the possession of the thing ordered to be 

13 produced; 

14 (c) no person has a privilege to refuse to di~close any matter which the 

15 statutes or regulations governing his office, activity, occupation, profession 

16 or calling, or governing the corporation or association of which he is an 

17 officer, agent or employee, require him to record or report or disclose ezcept 

18 to the extent. that such statutes or reg'ulations provide that the matter to be 

19 recorded, reported or disclosed shall be privileged or confidentiaZ; , 

20 (d) subject to the same limitations on evidence affecting credibility as 

21 apply to any other witness, the accused in °a criminal action or a party in a 

22 civil action who voluntarily testifies in the action upon the merits does not 

23 have the privilege to refuse to disclose in that action, any matter relevant to 

24 any issue therein. 

1 20. Rule 26. Lawyer-client privilege. 

2 (1) General rule. Subject to Rule 37 and except as otherwise provided 

3 by paragraph 2 of this rule communications between lawyer and his client in 

4 the course of that relationship and in professional confidence, are privileged, 

5 and a client has a privilege (a) to refuse to disclose any such communica­

6 tion, and (b) to prevent his lawyer from disclosing it, and (c) to prevent any 

7 other witness from disclosing such communication if it came to the knowledge 

8 of such witness (i) in the course of its transmittal between the client and the 

9 la>ryer, or (ii) in a manner not reasonably to be anticipated, or (iii) as a 

10 result of a breach of the lawyer-client relationship, or (iv) in the course of a 

11'recognized confidential or privileged communication between the client and 

12 such witness. The privilege shall be claimed by the lawyer unless otherwise 

13 instructed by the client or his representative; the privilege may be clahned 

14 by the c.lient in person, or if incompetent or deceased, by his guardian or 

15 personal representative. Where a corporation or association is the client 

16 having the privilege and it has been dissolved, the privilege may be clahncd 

17 by its successors, assigns or trustees in dissolution. 
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18 (2) Exceptions. Such privilege shall not extend (a) to a communication 

19 in the: course of legal service sought or obtained in aid of the com.mi.ssion of 

20 a crime or a fraud, or (b) to a communication relevant to an issue between 

21. parties all of whom claim through the client, regardless of whether the re­

22 spective claims are by testate or intestate succession or by inter vivos trans­

23 action, or (c) to a communication relevant to an issue of breach of duty by 

24 the lawyer to his client, or by the client. to his lawyer. Where 2 or more per­

25· sons, have employed a lawyer to act for them in common, none' of them can 

26 assert such privilege, as against the others as to communications with re­

27 speet to that matter. 

28< '<: {3) Definitions. As used in this mle·(a) "client" means a per&on or 

29' corporation or other association that, directly: or through an authorized 

30· representative, consults a lawyer or the lawyer's representative for the pur­

31 pose of retaining the lawyer or securing legal service or advice from him in 

32 his professional capacity; and includes an incompetent whose guardian so can· 

33 sults the lawyer or the lawyer's representative in behalf of the incompetent, 

34 (b) "lawyer" means a person authorized, or reasonably believed by the client 

35 to be· authorized to practice law in 'any State or nation the law of which 

36 recognizes a privilege against disclosure of confidential. communications be­

37 tween client and lawyer. A communication made in the course of relationship 

38 between lawyer and client shall be presumed to have been made in profes­

39 sional, confidence- unless knowingly made within the hearing of some person 

~40 whose presence· nulli:fi.ed the privilege; ·c.' .' 

! 1 '\ 21. Rule 27.. Newspaperman's privilege. , . .. .... ~ 

~ 2, Subject to Rule 37, a person engaged on, connected with,. or employed 

3'by"a,newspaper has a privilege to refuse to disclose [in a court or before a I 
4 grand jury] the source [of], autl~or, means, agency 01' person from. or through I 
5 whom any information [procured or obtained by him and] published in such j 

. 6 newspaper was procured, obtained, supplied, furnished, or delivered. I 
1 .. ;'J 22. Rule 28. Marital privilege-confidential communications. t 
2 No person shall disclose any communication made in confidence between 

3 such person and his or her spouse unless both shall consent to the disclosure 
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4 or unless the communication is relevant to an issue in an action between 
. 

5 them or in acriminal action or proceeding coming within Rule 23 (2). When 

6 a spouse is incompetent or deceased, consent to the disclosure may be given 

7 for such spouse by the guardian, executor or administrator. The require­

8 ment for eonsent shall not terminate with divorce or separation [but shall 

9 terminate with the death of either spouse]. A communication between 

10 spouses while living separate and apart under a divorce from bed and board 

11 shall no~ be a privileged communication. 

1 23. Rule 29. Priest-penitent privilege. 

2 Subject to Rule 37, a clergymann [or other], minister or other person 

3 or. practitioner authorized Mi-perform similar functions, of any -religion'shall 

-4 not be allowed or compelled to disclose a confession or other confidential 

5 communication made to him in his professional character, or as a spiritual 

6 advisor in the course of the discipline or practice of the religious body to 

7 which he belongs or of the religion which he professes. 

1 24. Rule 30. Religious belief.
 

2 Every person has a privilege to refuse to disclose his theological opinion
 

3 or religious b~lief unless his adherence or nonadherence to such an opinion
 

4 or belief is material to an issue in the action other than that of his credi­

5 bility as a witness.
 

1 25. Rule 31. Political vote.
 

2 Every person bas a privilege to refuse to disclose the tenor of his'vote
 

3 at ~ political el~ction unl~ss the judge finds that the vote' was cast iIlegall~.
 
,'.
, " I ,,~

1 26. Rule 32. Trade secret. 
\ 

2 The owner of a trade secret has a privilege, which may be claimed by 

3 him or his agent or employee, to refuse to disclose the secret and to pre­

4 vent other persons from disclosing it if the judge finds that the allowance of 

5 the privilege will not tend to conceal fraud or otherwise work injustice. 

1 27. Rule 34. Official information. 

2 No person shall disclose official information of this State or of the United 

3 States (a) if disclosure is forbidden by or pursuant to any Act of Congress 
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, 4 or of this State, or (b) if the judge finds that disclosure of the information
 

.' 5 ,in the action will be harmful to the interests of the public. ­

1 ' 28. Rule 36. Identity of informer.
 

2 A witntss has a privilege to refuse to disclose the identity of a person
 

3 who has furnished information purporting to disclose a violation of a pro­

4 vision of the laws of this State or of the United States to a representative
 

5 of the State or the United States or a governmental division thereof,
 

6 charged with the duty of enforcing that provision, and evidence thereof is
 

7 inadmissible, unless the judge finds :that (a) the identity of the person fur­


8 nishing the information has already been otherwise disclosed or (b) disclo­


9 sure of his identity is essential to assure a fair determination of the issues. ­

:1 .' 29. Rule 37. Waiver of privilege by contract or previous disclosure;
 

2 limitations.
 

3 ,A person waives his right or privilege to refuse to disclose or to prevent
 

4 another from disclosing a specified matter if he or any other person while the
 

5 holder thereof has (a) contracted with anyone not to claim the right or privi~
 

6 lege or, (b) without coercion and with knowledge of his right or privilege,
 

7 made disclosure of any part of the privileged matter or consented to such
 

8 a disclosure made by anyone.
 

9 A disclosure which is itself privileged or otherwise protected by the com­

10 mon law, statutes or rules of court of this State, or by lawful contract, shall 

11 not constitute a waiver under this section. The failure of a witness to claim 

12 a right or privilege with respect to 1 question~hall not operate as a waiver 

13 with respect to any other question. 

, 1 30. Rule 38. Admissibility of -disclosure wrongfully compelled. 

2 Evidence of a statement or other disclosure is inadmissible against the 

. 3 holder of the privilege if the disclosure was wrongfully made or erroneo~sly 
- . 
4 required. 

1 31. Rule 39. Reference to exercise of privileges. 

2 Subject to paragraph (4) of Rule 23, if a privilege is exercised not to 

3 testify or to prevent another from testifring, either in the action or with re­

" 

I
 
I
 

._J 



.. 
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4 spect to particular matters, or to refuse to disclose. or to prevent .another 
j
i . 5 from disclosing any matter, the judge and counsel may not comment thereon, 

I
! 

6 no presU)11ption shaUarilSe witll respect to tllec.l::ercise of the priyilege, and 

,i 7 the trier of fact may not draw any adverse inference therefrom. In those jury 

8 cases wherein the right to exercise a privilege, as herein provided, may be 

9 misunderstood and unfavorable inferences drawn by the trier of the fact, or 

10 be impaired in the particular case, the court, at the request of the party exer­

11 eising the privilege, may instruct the jury in support of such privilege.­

:1· 32. Rule 40. Effect of error in overruling claim of privilege. 

2, .' ,(I) A party may predicate -error on arullng disallowing a claim of 

3 privilege only if he is the holder of the privilege. • . \ - '.: 1 ~. ,; ,,; ; J ~. 

:4,' " (2) Iia witness refuses to answer a question, under ·colof.-of a ;privilege 

5 claimed pursuant to Rules 23 through 38, aft.er theju.dge has ordered the wit­

6 ness to answer, and a contempt proceeding is brought against the witness, the 

7 court hearing the same shall order it dismissed if it appears. that the order 

,8 directing the witness to answer was erroneous. 

I.' '. 

ARTICLE III 

ADOPTION OF RULES 

.• . , . ..t..... ,,'.'.. I .' ~ 't • ~ 

1 33. The Supreme Court may adopt rules dealing with the admission or 
. . ~. -- . ~ '".. '.. . .. ; .f!. .. " " ., 

2 rejection of evidence, in accordance with the procedures set forth in this 
'. .. 
'. ',J .;. 

3 article. 
• • OJ." : ,':.' .• ": ' • : .}.~ .; \ 1 " '. ) I.i· ,~1.~· ,:.!' ! -.' :.;:'J. ... .. v 

1 .34. The subject matter and a tentative draft of a rule or rules proposed 
.' ),".'.'~J ~ •. :~, 'J~; ... :... ::."".~.~ ....'.'-, '.'_' 1. ...... : .... ;; _; .'. ._' '., .'.; J_.::s .•.... ~~:.:; ~.\.,1 

2 to be adopted pursuant to this article shall be entered upon the agenda and 
.:.:... ..... " .........• ',,:.J - .. ,' \.,.~ .... _·.I,~~·- .:. -',. .... : .... (.,: :A.;\'" ":.'1 _: _ .~,~.
 

3 discussed at a Judicial Conference whose membership shall at least include 
.,' 'j. ~ • : '. ,_ J ....... ••" .'~
 

I 
~ 4 deiegates from the Supreme Court, the Appellate Division' of the Supe~i~r 

5 Court, the judges of the Law Division and the Chancery Division of the Su-

I 6 perior Court, the judges of the County Courts, the judges of the county dis-

i
, 

7 trict courts, the judges of the juvenile and domestic relations courts, the 

8 judges of the municipal courts, the surrogates, the State Bar Association, 

9 the county bar associations, the Senate and General Assembly, the Attorney 

10 General, the county prosecutors, the law schools of this State, and members of 

11 the public. 



,., /,': 
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1 35. The proposed rule or rules shall.be publicly announced by the Su­

2 preme Court on September 15 next following such Judicial C<?nference (or, if 

. 3 such day be a Saturday, Sunday or legal.holiday,on the first day thereafter 

4 that is not), and the court shall, on the same day, cause true copies thel'eof to 

5 be delivered to the President of the Senate, the Speaker of the General 

6 Assembly, and the Governor. 

1 36. The rule or rules so announced and delivered shall take effect on 

2 July 1 next following i provided, however, that all such rules shall remain 

3 subject to cancellation at any time up to such effective date .by joint resolution 

4 to that effect adopted by the Senate and General Assembly and signed by the 

5 Governor. 

1 37. Any rule· or rules so proposed or adopted shall be subject to change 

2 or cancellation at any time by statute or by a subsequent rule adopted pur­

3 suant to this article. 

'1'	 38. By joint resolution adopted by the Senate and General Assembly 

2 and signed by the Governor with respect to a particular rule or rules therein 

3 specified, the Supreme Court may adopt such rule or rules at such time or 

4 times, or with such effective date, or without presentation at a Judicial Con­

5 ference, as may be provided in the joint resolution. 

1 39. By joint resolution adopted by the Senate and General Assembly. 

2 and signed by the Governor with respect to a particular rule or rules therein 

3 specified, the period of time provided in section 36 during which the same 

4 may be canceled by joint resolution may be reduced or eliminated. 

1 40. All previous laws or parts of la.ws dealing with the a.dmission or re­- .	 . 

2 jection of evidence which shall be expressly identified by footnote to any rule 

3 so adopted, and which shall be in conflict or inconsistent with such rule or 

4 rules, or included therein, revised or rendered obsolete thereby, shall be of 

5 no further force or effect after such rule or rules shall have taken effect. 

1	 41. No rule adopted pursuant to this article shall abridge, enlarge or 
-

2 modify any substantive right or eliminate the right of trial by jury. 

1 42. No rule adopted pursuant to this article shall be made applicable to 

2 pending proceedings or to existing rights or remedies except to the extent 

!'-;<;\·';~ 
:.:-.' ";'

It··
t:~ 
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 , 3 that such application is fair and practicable, and does not impair the obliga­

4 tion of contracts or deprive a party of any remedy for enforcing a contract 

5 which existed when the contract was made. 

143. To the end that rules dealing with evidence may be conveniently 

2 presented and arranged, the Sn,preme Court may publish compilations and 

3 restatements thereof which may include, in addition to such rules as may be 

4 adopted pursuant to this article, rules established' by common law, statute, 

5 constitution or otherwise, together with editorial notes, tables and references$
 

6 and with indications as to the source of each such rule~ Where practicable 
i
 

t 
'7 or desirable, the numbering and arrangement of such publications shall 5 

l 
8 confo-rm to standard or-lllliform works on the subject,.,or provide _cross-

J,-, I

:.J:" .9 reference thereto. I 

1 44. ..A31 rules 1)f oCouxt n.eretorore promulgated :andwhich may deal with 

2 the admission or rejection of evidence shall be deemed to ,have. the same 

-3 .rorce. and effect .as though they had been adopted pursuant to this article. 

ARTICLE IV 

MISCELLANEOUS REVISIONS AND REPEALERS 

1 45. Section 2A:81-2 of Title 2A of the New Jersey Statutes is amended 

2 to read as follows: 

3 2A :81-2. When 1 party to any civil action is a l~n~tic suing ~r defend­
: .:. • h ~ • • 

4 ing by guardian or when 1 party sues or is sued in a representative capacity, 

"5 [no] ~f1,y other party [thereto 'may testify as to any' tr~nsaction"with ~r 
. , : "-' ." '.. l ' .•. 

6 statement by the lunatic while of sound mind or with or by the decedent, 
. , 

7 unless: 

" a. The guardian of the iunatic or the representative of 
, 

the 
, 

decedent 

9 off~rs hi~s'elf a~ awitness on his own behalf, and testifie~ to a~y transae.. 
~ . . : 

10 tion with or statement by his testator, intestate or ward, in which event the
 

11 other party may be a witness on his own behalf as to all transactions with
 

12 or statements by the lunatic while of sound mind or by the decedent, which
 

13 are pertinent to the issue; or
 

14 b. The aetio~ is founded upon any allegation of fraud, "'breacliof trust,
 

15 willful default or undue influence, in which cases the defendant may be 



...~ 
,.",~.' 

I 

16 sworn and exainined as a witness on his oWn behalf as to transactions with_,~~;~ 
.,;, 

.-' I17'or:statements by the lunatic or decedent. ­

18 \-Vhere a guardian or representative is a national bank, bank, trust coni. 

19 pany, or other corporation, testimony of an officer or employee thereof shall 

20 be deemed testimony of the guardian or representative within the meaning 

21 of this section.] 'Who asserts a claim or an affirmative defense against such 

22 Z,unatic or representative, supported -by oral testimony of a promise, state­

23 ment or act of the lunatic while of sound mind or of the decedent, shall be 

-.~/;; ­
',:,.f :;'. " ,,','J .'l',i • . 

i 
"" ...

..• •• ~ •.• j,-2 to read as follows: 
- ­

. ~.~t:J, . 
. ...+ 
.": -:

3 2A:81-17. Except as provided in section [2A:97-21] .2A:81-21 of this
 

4 Title, a witness shall be privileged from arrest in: alL civil actions, and no
 
- . 

5 other, during necessary attendance at court.-or .other; place; required; by
 

6 subpama previously duly served, and during his; going to and returning there-­

7 'from, allowing 1 day for every ~O miles from his place of residence.
 

S Any arrest made in violation of the privilege given by this section shall
 

9 be a contempt of the court out of which the subpama issued, and the court,
 
; , " : , ~
 

'.' "
 

10 may, by an order, forthwith discharge the witness from arrest. 
.- ­

1 47. Section 2A:82-16 of Title 2A of the New Jersey Statutes is amended 
• , cO • 

2 to read as follows: 
t '. ~ . -' '. " ," .. ;' .. : " ~ ". " , ;' -'.', f' I ~ ~ ._'2, 

3 2A:82-16. .Any public record of any foreign State or territory, province, 
.... , ;~_~::;. '::_"~::'.,: '.>: :, ... : :~;,.'~ .>"[, "~'. L':'~~ .~:'~~:~ ·;.'-.I~,.·t ~'."~ ~")("~".~ i; 
4 county or city, or of any court therein or any copy thereof, which is admissible 

• . • , •.• . . ., r' .
 
. :.:j~)'i··.J'.I.I, " '. ~I J : ·C'.: t.:'.~i. -;" t ': : ,~ • , .;.'~ .. ~_';" .:~ ; .•..',.;:;.j, ·..l:·~: ,...~; ..:.: ...., ...;!.' ;-?~ .J
 

5 in such State, territory, province, county or citYror in any court ther~in, !o
 

6 prove the facts therein contained, or any duly certified public record of any ­
:.~ .• _)-~-, •. 'j ~'~ ::, ~ .. ".' ,~.'i; :.' i!·" ';: .~, ',' ..• 

7 department of the United States Government or of any Federal court which 
r . , ' l. ,: • , , , :; , ' ~. :' 

8 is admissible in any Federal court or by vir~e of any Federal statute to 
l ',; 

9 prove the fac:s therein contained, shall be admitted ill evidence in the courts 
.i.,.j '(.' ' •• I 

10 of this State, and shall be evidence of the facts therein contained, to the same 
. . . . ,.
 

. .
 

11 extent as though the original paper or papers, of which the record thereof i~ 

12 a copy, had been produced and proved; provided, that whenever a copy of 
,~ : 

. ­

. :;', 

\ 
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13 such record, other than a duly certified, copy of any public record of any de­

14 partment of the United States Government or of any Federal court, shall be 

15 offered in evidence, the same shall not be admitted, unless the same shall. f 
·,

1• 16 have been first exemplified according to the Acts of Congress of the United ,
· ~ 

t	 17 States [; and provided, further, that printed copies of schedules and classi-
I 

18 fications and tariffs of rates, fares and charges, and supplements thereto, 
· ,• 

19 filed with the Interstate Commerce Commission, which show respectively an ,I 
20 interstate commerce number, which may be stated in abbreviated form, asI 

1, 21 I. C. C. No , and an effective date, and tariffs, rates, rules and supple-

J 22 ments thereto of companies subject to the supervision of the Federal Com":'t 
23 munfcations	 Commissionmay be received in evidence without certification, I 

t	 24 and shall be presumed to be correct copies of the original schedules, classifica­

25 tions, tariffs or supplements] .. Printed copies of (a) schedules, classifications, 

26 tariffs of rates, fares and charges, and supplements thereto filed with the 
i 
I
i	 27 b~tefstate Commerce Commission, which bear an Interstate Commerce Com­
i 
i 28 mission number which may be shown in. abbreviated form as I. C. C. No. ..•.. ,
i 

29 and un effective date, and (b) tariffs, rates, rules, and supplements thereto 

1
I,	 30 of companies subject to the supervision of the Federal Communications Com­

31 '¥nission, shalt be received in evidence to prove the contents thereof withoutJ 
.. ':'i	 32 certification although privately printed, and shalt be presumed to be correct 

33 copies of the originals unless the contrary be shown• 
._.. 

1 48. Section 2A :82-27 of Title 2A of the New Jersey Statutes is amended 

2 to read as follows: 

3 2A:82-27. Whenever the common or statute law of any other State or 

4 count,-y is pleaded, or notice thereof given to the court and each adverse party 

5 at or before the pretrial conference, or at least 10 days before trial when 

6 there is no pretrial conference, or within such other time as the court may fix 

. 7 by order, in an action in any court of this State, the court shall take judicial 

8 notice thereof. In the absence of such pleading or notice, it shall be presumed 

9 that the common law of such State is the same as the common law as 

10 interpreted	 by the courts of this State. 

j 
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1 49. The following acts and parts of acts and all amendments and supple­

'2 ments thereto are hereby repealed: Sections 2A :81-3, 2A :81-5, 2A :81-7, 

:1 2A :81-9 and 2A :81-10 of Title 2A of the New Jersey Statutes. 

1 50. 'fhe numbering of rules of evidence within various sections in this act 

2 is intended ta keep the designation thereof compatible with the numbering 

3 arrangement of the proposed Uniform Rules of Evidence, to the extent 

4 feasible. Reference within a section or sections of this act to a "Rule" shall 

5 be deemed to be equivalent to a reference to that section of this act containing 

6, the designated rule. Rule numbers not used are reserved for rules hereafter 

7 adopted. 

1:: 51. No repeal effected by 'this act shall 'operate to revive any statute 

2 heretofore repealed nor to impair the obligation of contracts made before the 

3 effective- date hereof, nor to deprive a party of any remedy for enforcing a 

4 contract which existed when the contract was made. 

1 52. This act shall be known and may be cited as "The Evidence Act, 

21960." 

1 53. This act shall take effect July 1, 1960, except that article ill shall 

2 take effectimmediately. 



SENATE COMMITTEE AMENDMENTS TO 

SENATE, No. 73
, , 

STATE OF NEW JERSEY 
'": : .• ~ _ ". I i ~. , 

,I ;.: . 'ADOPTED :MAY 2, 1960 ' ! .. - (": : 

Amend page 3, section 16, following line 1, insert new paragraph as follows':', 
~

'''(1) The provisions of article II, Privileges, shall apply in aU' cases' and 

I,, 
,I to all proceedings, places and inquiries, whether formal,' informal, public or 
G 
!
j private, as well as to all branches of government and by whomsoever the ·same 

i may be conducted, and none of said provisions shall be subject to being re-
l 

t laxed.". ' 

Amend page 3, section 16, line 2, delete" (1) The" and insert in lieu thereof: 

"(2) All other". I
Amend page 3, section 16, line 5, delete" (2) " and substitute" (3)". ~ 

JAmend page 3, section 16, line 6, immediately after "tribunal" insert: "and t 
Iexcept as provided in paragraph (1) of this rule". 

Amend page 3, section 16, lines 8, 9 and 10, immediately after "tribunal" 

on line 8, delete the semi-colon and remainder of line 8, all of line 9 and all of , 
line 10.
 

Amend page 3, section 16, line 11, delete" (3)" and substitute" (4)".
 
I 
i Amend page 5, section 19, line 17, after "disclose" insert: "except to the 

I. extent that such statutes or regulations provide that the matter to be recorded, 

! reported or disclosed shall be privileged or confidential". 

f Amend page 6, section 21, line 2, after "person" insert "engaged on,".

I 
Amend page 6, section 21, line 3, delete" in a court or before a grand jury".I 

J 
I 

I '...,.. 

,. 



.~. 

2 

Amend page 6, section 21, line 4, after "source", delete "of" and insert 

", author, means, agency or person from or through whom". 

Amend page 6, section 21, line 4, immediately after "infonnation" delete , 
"procured or obtained by him and". 

Amend page 6, section 21, line 5, immediately after "newspaper" insert 

"was procured, obtained, supplied, furnished, or delivered". 

Amend page 6, section 22, line 6, after "incompetent" insert "or deceased". 

Amend page 6, section 22, line 7, after "guardian" insert ", executor or .' 

administrator" . 

Amend page 6, section 22, line 8,. delete "but shall terminate with the death 

of either spouse". 

Amend page 7, section 23, line 2, after "clergyman", delete "or other" and 

insert a comma in lieu thereof, and after "minister" insert", or other person 

or practitioner authorized to perform similar functions,". 

Amend page 8, section 29, line 7, immediately before the word "matter" in­

sert "privileged". 
{
 

I
 
t
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I 

" 

;, 
~ 

I

I
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December 17, 1969 

LEGISLATIVE NOTES ON R.S. 2A:8l-2
 
(Transactions with lunatic or decedent; proof required)
 

(1960 amendment) 

COpy NO.1 

'l'his amendment was one of the "Miscellaneous .Revisions .....
and Repealers" which constitute ART. IV of the Evidence Act 
of 1960. See statement: 

Pressler, S.B. 
Rules governing the New Jersey Courts. 

1969 Revision. page 888 (copy enclosed). 

5;J.. 
L. 1960, Chapter" - S73 

See quotation from Statement on the bill at 47 NJ 4, 
Garden State Development Co. v. Markowitz 

RSL/PC 



RULES OF EVIDENCE
 

J 

" 
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.'­
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...:..' . 

EFFECT OF THE RULES ON 
EXISTING STATUTES. 

The enabling act is designed to prevent unintended repeal 
of existing statutes on evidence. Rule 2 (4) declares that 
neitller the rules enacted by statute nor those adopted by 
the Court are to repeal any statute by implication. / 

By section 40 of the Evidence Act, 1960, :N.J.S. 2A :84A­
40, rules adopted by the Court can supersede existing 
statutes, but to have this effect the statutes to be super­
seded must be expresslY identified by footnote to the rule 
adopted. The text of s~eh footnote~ will be found among 
the rules in this publication. 

This point has come up and has been dealt with exactly 
as intended by the Evidence Act, 1960. See, Waterfront 
Comm'll, 39 N. J. 436, at 454-456 (1963). 

In keeping with this approach, the Evidence Act, 1960, 
in addition to adopting some rules and arranging for the 
Supreme Court to initiate others, made some statutory 
changes itself. These -were as follows: 

.. , the Dead ~Ian's Act, N.J.S. 2A:81-2, was amended 
to allow testimony of transactions with a party d.e­
cedent or lunatic, but requires the claim or affirma­
tive defense involved to be established by clear and 
convincing proof; 

... the statute 011 privilege from arrest in certain cases, 
X.J.S. 2A :81-17, was amended to correct an erro­
neous internal cross-reference; 

. .. the statute on proof of foreign public record mat­
ters, N.J.S. 2A :82-16, was amended to overcome the 
effect of State Y. Black, 31 N. J. Super. 418 (App. 
1954), which had failed to recognize that I.C.C. 
tariffs are privately printed under Commission 
practice; 

888 
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SUPRE~IE COURT OF NEW JERSEY, 19G6.4 

17 N.J.Garden State Development Co. v. Markowitz. 

suing or was sued in a representative capacity. See Smith v. 
]jurl/ett, 35 N. J. Eq. 314 (E. &: A. 1882), 2 Wigmore on 

Eririence (3d ed.~:sec. 378. Of. Staie v. Abbott, 36 N. J. 63,,
:!J (1!JG1). Thi" exception was initially narroweu b.v D. 1900, 
c. 150, p. 362, which permitted such testimony of the sllr­
rimr \rhere tIle representatire of the legally l1isahled party 
oJferec] himsclf as a witness. B,Y L. 1!l31, c. 18~, p. ,J<'1. tt,~ti­
mnll~' of a defendant survivor ,,;as pel'll\itte(l in any adion 
brlJdght by a representative UpDll a claim o( fraud, breach of 

trust, \\'iIIful clefault or unduc illfluen(;e. 
In nul/isler v. FieJler, ,~l/P}'(/" 1/ X. J., at p. 24!l, we stated 

that this statute createll exceptions to the surviyor's llisfjlwli­
;~('atiCJn rule "designed to secure equality between the advenie 
parties and thus to avert the clangel' of injustice and oppres­
sjfJ!l by means of testimony of IJ. slIl'\'iying party uTld£'r the 
intillence of self-interest put I>eyoud refutation 01' expl:luation 

by the eleath of the other party." 
.\5 alllclHl"d in 1%0, X . .T. 8. ;~:\ :81-;~, t.his st.at.utory pur­

pu,~e is accompli:sheJ, not hy the arbitrary device o[ u particu­
lar type of action or of requiri ng the witnesses who so testify 
tr , the statements to be of a particular class, but. by l'e'qu iring 
,he trier of the fads to be watchful against falsehooeJ,.; \\'hie'h 
~ <Ulllot Ill' .leniedlJcc'aw'l' the maker is (lead anfl to atTire at a 
,i"lll III,lil,f "I' c'onl'idj"l1 a-: if, the trllth of tbf' elnilll of the 
"'lIniling party,\ ill/skll e. . IUII/lll/ltlu, SI .\'. J. 8'111)('1'" at. p, 
oJb.j. 

1Jl Plaintiffs a"~ert that ,]cl\'nllullt j" estoPIll'd fnllll the 
!'I'!1l'fit of the :>tntute alld Oint plailltill's arc Ilnt l'C(llliJ'(~(l to 
C'(Jlllp!,r with the statutory stnndal'll (If pl'oof--"c!pnl' and I'OIl­
rillf:ill!!" --lJPC:luse defellllant lost the' henefit. of this re'lilire­
lI1ent when cldcllllant introehl('I~cl depm;j( ions of the dec~c]ent 

1 Th" 1!)(;() ampndment of N..J. S. 2A ::'>1-:2 is containp<] ill ,,'('I ion 
.1::; of .\l'tide ]\' of 1000 F-!('I/ale Bill No. 73 alltl which becalM ChapiN 
;:;2 of L'"C8 of Hl60. In tbe statement attaeheu to the bill, it i~ ,tated : 

"Lastly, the bill contains in Article IY an amendment to the Dpa<l 
~lan'" Act which eliminates the bar to receiving the t"stinlOny but 
simnltanpously establishes a burden of proof to establish the eJaim by 
dear and convincing prooL" 

~ 

fl 

Sl:PJ:K\IE conl'r OF .\mr .TEr?.sI~Y, 1!JG6. ;3 

17N.J. Garden Stille Deve]opmpnt Co, v. Markowitz. 

taken in plaintiffs' discoYcry procecui ngs where counsC'l for 
both parties had ample opportunity nnll diel examine and 
rrolis-cxamillc Mr. Markowitz. 

To raisc 'Ihat issue plnirdilfs \rould hrt~, to "ho\\' at !f'ad 
th:lf. ":\r 1'. Mal'kowitz klll'II' that this WI1S Ihe oilly Opportun ity 
he wOllld hal'e to 1'<,rllt£, 01' d('lI." nIl pl:lirdill'." claillls Irhich 
lI'cHlld bt· made at the trial. ,rhere, as hcre. '\[1' . .\[al'kowitz 
('ollll] not he' aware Ihat IH' 11'(lllltl he IIllal'ailahlp at trial, hi" 
al III I'll ('y's eX:lIlliJiation uf' hi/ll Jilar 1I0t lIcf'e:"aril,v be nIl em­
braeillg- and ('omprchensirc, J? R . .! :lG, i. I'., would not he 
placillg Ihc entil'c defe'llse upon the l'e'l'oJ'(1. :\ (]ejlo.,itiDll 
which is takcn in the normal course of discoI'el'\' undcr R. n. 
4:1 (j contains 110 g1l3rante'c that the depom'llt ddendant coultl 
not rebut 01' deny the claims made at trial by the oppo:,ing 
parly. Sec II Schnitzer d' lViltlstein, 1YI'II' Jase!! Rulrs Scr­
vict' . .\ IY---L!l cl seq. 

11 1'1'<'. 1))(' c!('/,o.,iLi,ln I\,[t~ Ollf' prO('llIl'd throngh ordinal'\' 
11 iSl'OI"I',\' 1""I('I'<1III'I'S. 1.'. It. ,J : I ii, ,\lIIJ<llig'i! it wa, (llfl'I'Pt! Oil 

1ht' part of d('('pdeilf" l'eprcsentntiYe to strengthen the cIt,­

fellSf'. ~u (']] of['er ;.;honltl not he pl'l'lI] i j j I'd t 0 Ic~:,eJl plai 11 t i tTs' 
l'l'IJIlirecl (!llalily of proof. In .~ll('h a ~!hIati(l1l where tllPre is 
no fihowing llwt the deponent \I'll" examined as to all plain­
tiffs' claims of liabilit.y ancl (lamilges, the lpgi"lntil'c rl''1 lii I'C­

11l(,llt i~ as ('(jllnlly aprlil'able' :I~ whl'll 110 dl'jli'"if inn j.; oll'(./'(,t! 
1',1' thl' ddl'lIdan/. ai, alI. r'lailliilr~ In'l'e Iherefore r<'q!lirl'd to 
establish -their f'lnims by clem' and con\'illcillg proof. 

F~ing thi~ stat.ntory ~hllle1:tJ'(L the trial ('9nl't hel(] that
 
plaintifT'iJ faileel to (,<IIT,Y thpi,' 1I11['ll('Il, l'h:lrnrterizing the
 
ic;;/.illlOll} of Ihe S()I'I'I'al plaililin's n~ 1I1l1)('lipr~1J1p :In,] nlll'OIl--'
 
ril\('jllg. 1/1 I'()riaill Il.'pf'f'f" ih(' irial ('0111'/ 1'''111111 Ihal' ilil'
 
p]ailltilr~ [Ilileel 10 ('stabJi~h tlle'ir c1,lilll~ by \'\'I'n a Pl'l'pOll­

dCl'anp(; of prooL 

I~] Plaintiffs further make a constitutional contention 
that under the New Jersey CONstitution of 101:. Article YI. 
Section II, paragraph 3, this Court is authorized to make 
rules goyerning the arlminishati{)l1 of POIl1't, :lIul ,ull,it'd to 
la,,' the pradice and procedu1'e ill all such COllrk thilt Y. J. 8, 

. " 

/~ 
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17 N.J.Bitting v. Willett. 

2j, :81-2 establishes a rule concerning practice and procednre 
anll is inYalid under the rule of Winberry v. Salisbury, J N. J. 
:(10 (1lJiiO). ehd it is therclore not applieaLle to the present 
casp. \Ye Jirltl no ll1Pl1t 

\ 
in this contention. 

Our re,ie\\' of the reconl satisfies us that the trial court's 
findings of fact and conclusions or law shoull] not he (lis­

turhp,J. 
The juc1~lll('nt is afTirlllC<1. 

FIJI' «(!lif/lIll1ll'C- Chief ./ll~tiee WEI:-\'l!{'\{'!: alld .Justices 
1"1: \:-\('\:-'. I'WJl''1()ll. 11\'1.1. :llId S(,III'~'1TI:\()---;'. 

For rcrersi/l-;'::one. 

)I.\IW.\H1';'l' BI'l"L'I;,\(; AX[) ]lOlUm'l' J\l'l''l'I1'\li, Imn ILU~­
1:.\;\11. l'r,,\Ii\''l'rl''F::;-ltJt;~I'ONnl,;;o./'l'R, v. DOlJUL;\~ C. 
\\' 1LLE"·I" I1I,;r·'I';:\' IJA NT-A 1'1'1'; I.LA :-';'1'. 

Arp;n ..<1 February S, IDGG-n..ciclcd April 4, J!liiG. 

~Y~OI'RIS 

,\etilll\ 1'''1' illjlll'i('s ~llstailll'c1 ill :lIIto!1lohik "ollisioll. The 
tri:11 ('ourl flJllnd Yel'l]i'l for ~l(),()O() for one pLtilltiIT to be 
inarl('ljuatC' and ;!:aic' c1delll1:lllt option of pa.l';/lg- a.l.litional 
;:;·!,.~I(JO or ~lIbl1litti/lg to /II'\\' trial. Def"IIt1ant {ilec1 a('Ceptalll~C 

Ul (((I,/jlllr hilt plnintiJr l'e,kde<l it, and <'ourl. entered order 
(lj";l1lissill;! plaintifr's lllotion fm' new trial HIl,l pl:,lintifl' ap­
[""tlP'l. The ~uperior ('oud.•\ppellatc nil'j~ion, 8~) N. J. 
,c.·UpN, l!JIl. 211 ,I. 2d!43, rel'er~c<l anrl l'plllan,lell for !1l'W 
trial a~ to the plaintiff's (lall1a;l'('~ only :L/I,l appeal \\'[1"; takell. 
Till' ~lIprl'n1!O COllrt hel,l that although llefC'[)clallt. con"cnjl'(] 
tl) in('rea~c anl1 j IIc1gment crronl'ol1sl\' ,lill not 1'\·11('\'1 till' IIdlh­

iI/I", ;\ PPl'lIatp DiYision Sh01l1 <1 have reyicwel1 trial court's . .. 
". J", 

• 1 

.\~ ~ 
I,I', 
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47N.J. Bitt ill~ ". Willett. 

finding that the' addilw' was the propel' di~position of plain­
tiffs motion for new trial as to damages only. 

Remanded. 

1.	 New trial ¢;::JIGI (1) 

uAddi!1lr" is ortler den~'ing plnintitI"s applicatioll for new 
trial on condition that llefendant COllSCllt to incrca"e in juris 
aW~ll'l1 as specified by trial jllllge. 

2.	 c\ppeal nlHl errol' C;:J1;il (.2) 

New trial C;:JIG] (1) 

Uption of accepting an addit/fr rests ~ilh (ldl'lulant and. 
if defendant arcepts it. judgment should rl'flect the at1(led 
sum without regard to plaintiff's wish and pl:lilltiff 111a\' thcn 
accept jurlgl1lC'Jlt as thm clIlargec1 01' may appeal. 

3••\ppeal an<1 error C:::>SS:l 

Ali ho1I.!.dI dP[('lld:lIIt c'P/I.",·Jljed i,) ;IIC']'NI:',' :111,1 jl1,h>:lI1"1l1 
I'ITOIII·OII,:1.1 did /10/,1'('/1,,<'1. tI,,· III/dilllr. ,\piI,'/I:dl' l)i\i~i\)11 

should 1i:IIP rc'li,'\\,pd trial l'O/lrr~ lilldill.!.!; th:Ji 1111' ITiI,lilllr 

wa~ tli(' pl'Op"r clispo~j( illli of p/:lilll ilr~' 11101 illil I'llI' 11('\\' trial 
as to (l:llll:tge~ oIlI.\'. 

illr. Jlurc1lrrrd V . .lforlill ar!.!;l1e(1 thl' call"l' for aplwllant 
(Messrs. TUI/lor. Ni"r!to/i'. ,Yl'ItI:I' ,F lI'illiolll'" aH01'lH'\'~: .l/f. 
Mllrfin. of ('ol1l1sel alld Oil ii\(, hrief). 

J//', .lIOI'i'I'l/ J,({I'/.. III/I/I/ ar~'llp(1 j)l(' ('nll,"(' for ),l',,,;pJIl<1c'llts 
(.llr, 8, .trill/lr 1,/'0/, altorn!',\'; ,111', 1,({I'1,-I/ilI//I, of <,:),11111"<'] 

al1lI 011 the l,ri,'I'), 

pgJ( C'I'J:r.\:\1. Jldell(lant appeal" from a jntlgmcnt of the 
J\ppel1atc l)jyj"iun rC'lllan(lill.~ plaint il1'\. :\[rs, nittillg'~, :111tO­
mobilC' aCl·il]pllt claim fOl' It 11('\\' trinl as to (]nnl:I!!!'s (lilh'. The 
jnry hall rdlll'llc,l a /JiT '1l/ull \'C'I'l]id fOl' plnintitr. 1:obert 
Bitting. ill thl' slim of ~;I.OO() :In,1 1'0[' plnintilf. 1fargal'et 
Bitting, his \rife. ;/1 tIll' ,Illll of *10.000. rpoll plaintiffs' 
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