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See also:

New Jersey. Legislature. Assembly. Judiciary Committees.
Public hearings on proposed penal code (AR No.13), held 6-20
and 6-27-72. Trenton, 1972.
: o B
New Jersey. Criminal Law Revision Commission.
Study draft of a new penal code for New Jersey.
Newark, 1969-1970.

New Jersey. Criminal Lqaw Revision Commission. -
Tentative draft of a new penal code for New Jersey. Ne wark, 1971.

New Jersey. Criminal Law Revision Commission.
Toward a new penal code for New Jersey; an interim report,
Newark, 1970.
Baime, David S, T
Report on the proposed N.J, penal code. Trenton, 1972.

New Jersey. Division of Criminal Justice.
Report on the proposed N.J, penal code. Trenton, 1972, =

New Jersey. Legislature. Assembly. Judiclary Com muttee.

Report, pursuant to Assembly Resolution 13 of 1372, directing the :
Com mittee to review the proposed Penal Code prepared by the Crlminal Law
Revision Com mission.

New Jersey. Legislature. Assembly. Judiciary, Law Public Safety and
Defense Committee.
Public hearing on sentencing provisions of proposed criminal code.

3-10-75.
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Amend page 190, section 2C:98-3, line 1, omit ¢‘The’’, insert “Pepd-
ing enactment of acts to revise, repeal or to compile the same in Title
20 of the New Jersey Statutes, the’’.

Amend page 190, section 2C:98-3, linc 3, omit “hereafter‘ be real_lo-
cated’?, insert ““remain in full force and pffect for use, administration
and enforeement or heretofore”’.

Amend page 191, section 2C:98-3, line 4, omit ‘‘Revised”’, insert
““New Jersey”.

Amend page 191, 2€;98-3, line 23, omit in its entirety.

Amend page 192, section 2(1:98-3, line 61, omit ““C. 2A :158-23 to
(1, 2A:158-25", inscrt ¢, 2A :158A-23 to C. 2A:158A-25"".

Amend page 192, seetion 2(':98-3, line 66, omit <“C. 2A:168-17", insert
O 2A:168A-10.

CHAPTER .7 JLAWS OF N. J. 19..22

APPROVED__ 24427
[ASSEMBLY REPRINT]

SENATE, No. 738

[OrriciaL Cory REPRINT]
—

with Assembly committee amendments adopted June 19, 1978

STATE OF NEW JERSEY

INTRODUCED JANUARY 26, 1978

By Senator GREENBERG
Referred to Committee on Judiciary

Ax Act to adopt a New Jersey Code of Criminal Justice to be
known as Title 2C of the New Jersey Statutes, to revise and to
repeal portions of the statutory law as amended and supple-

mented, and to provide for the effect and operation of said
Title 2C.

1 BE 1T EvactED by the Senate and General Assembly of the State
2 of New Jersey:
Trre 2C
Tar New Jerszy Cope oF CRIMINAL JUSTICE
TaeLe or CONTENTS

4

SusTITLE 1. GENERAL PROVISIONS

Cuapren 1. PRELIMINARY

1 2C:1-1. Short Titie; Rules of Construction.

2 2C:1-2. Purposes; Principles of Construction.

3 2C:1-3. Territorial Applicability.

4 2C:1-4. Classes of Offenses.

9 2C:1-5. Abolition of Common Law Crimes; All Offenses De-
6 fined by Statnte; Application of General Provisions
7 of the Code; Limitation of Local Government Laws.

EXPLANATION—Matier enclosed in bold-faced brackets Lthus} in the above bill
is not enacted and is intended to be omitted in the law.
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2C:1-6.
2C:1-7.
2C:1-8.
2C:1-9.
2C:1-10.
2C.1-11.
2C:1-12.

2C:1-13.

2C:1-14.

20:2-1.
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CmarTER 2.

Time Limitations.

*[Limitation on Dismissals}* *Blank™.

Method of Prosecution When Conduct Constitutes
More Than One Gifense.

When Prosceution Barred by Former Prosecution for
the Same Offense.

‘When Prosecution Barred by Fermer Prosecution for
Different Offense.

Former Prosecution in Another Jurisdietion:
a Bar.

Former Prosecution Before Court Lacking Jurisdiction
or When Fraudulently Procured by the Defendant.

Proof Beyond a Reasonable Doubt; Affirmative De-
fenses; Burden of Proving Fact When Not an Ele-
ment of an Gffense.

Gencral Definitions.

‘When

GexuraL Prixcrrres oF LiasmniTy

Requirement of Voluntary Aet; Omission as Basis of
Liahility ; Posscssion as an Act.

General Requirements of Culpability.

Causal Relationship Between Conduct and Result; Di-
vergence Between Result Designed, Contemplated
or Risked and Actual Result.

Ignorance or Mistake.

Defenses Generally.

Liability for Conduct of Another; Complicity.

Liability of Corporations and Persons Acting, or Under
a Duty to Act, in Their Behalf.

Intoxication.

Duress.

Consent.

De Minimis Infractions.

Entrapment.

(GENERAL PPRINCIPLES OF JUSTIFICATION

Justification an Affirmative Defense; Civil Remedies
Unaffected.

Necessity and Other Justifieations in General.

Exceution of Public Duty,

Use of Force in Sclf-Protection.
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20 :3-5.
2C :3-6.

2C:3-7.
2C:3-8.

2C:3-9.

2C:3-10.
20:3-11.

2C 4-1.
2C 4-2.

2C :4-3.
2C :4-4.
20 :4-5.

2C 4-6.

2C 4-17.
2C:4-8.
2C:4-9.
2C:4-10.

20 4-11.

20 :5-1.
2C:5-2.
20 :5-3.

2C :54.

Use of Force for the Protection of Other Persons.

Use of Force in Defense of Premises or Personal Prop-
erty.

Use of IForce in Law Enforcement.

Use of Force by Persons With Special Responsibility
for Care, Discipline or Safety of Others.

Mistake of Law as to Unlawfulness of Force or Le-
gality of Arrest; Reckless or Negligent Use of Ex-
cessive But Otherwise Justifiable Force; Reckless or
Negligent Injury or Risk of Injury to Innocent
Persons.

Justification in Property Crimes.

Definitions.

CaspTER 4. RESPONSIBILITY

Insanity Defense *LAbolished}*.

Evidence of Mental Disease or Defect Admissible When
Relevant to Flement of the Offense.

Requirement of Notice.

Mental Disease or Defect Excluding itness to Proceed.

Psychiatric Examination of Defendant With Respect
to Fitness to Proceed.

Determination of Fitness to Proceed ; Iiffect of Finding
of Unfitness; Proceedings if Fitness is Regained;
Post-Commitment Hearing.

*[Testimony by Psychiatrists or Other Experts.J*
* Disposition.*

Commitment of a Person by Reason of Mental Disease
or Defect.

Release of Persons Committed by Reason of Mental
Disease or Defect.

Statements for Purposes of Examination or Treatment
Inadmissible Except on Issue of Mental Condition.

Immaturity Excluding Criminal Conviction; Transfer
of Proceedings to Juvenile Court.

CuapTErR 5. Iwcmoare CRIMES

Criminal Attempt.

Conspiracy.

Incapacity, Irresponsibility or Immunity of Party to
Conspiracy.

Grading of Criminal Attempt and Conspiracy ; Mitiga-
tion in Cases of Lesser Danger; Multiple Convictions
Barred.
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8 20:5-5. Burglar’s Tools.
9 2C:5-6. Motor Vehicle Master Keys.

CuaPTER 6. [RESERVED]

Cumarrer 7. [RESERVED]

CuarTEr 8. [RESERVED]

CuaprER 9. [REsinveD]

Caaprer 10, [RESERVED]

SusTiTLE 2. DEerFixiTION 0F SPECIFIC OFFENSES
Parr 1. Orrexses InvoLving DANGER To THE PERsoN
Cumarrer 11. Crmonxarn Homicioe

1 2C:11-1. Definitions.
2 20:11-2.  Criminal Homicide.
3 20:11-3. Murder.
4 2C:11-4. Manslaughter.
5 20:11-5.  *[Neglicent 1lomieide.J* *Death by Auto.*
6 2C:11-6. Aiding Sulcide.

Cmaprer 12, Assavrr; Reckrrss Tixpanoerine; THREATS

1 2C:12-1. Assault.
2 2C:12-2. Recklessly Endangering Another Person.
3 20:12-3. Terroristic Threats.
CuarrEr 13. Kipxarpixe axp Revarep OrrExsis: CoOERCION
1 2C:13-1. TKidnapping.
2 20:13-2. Crimina! Restraint.
3 2¢:13-3. Falsc Imprisonment.
4 2C:13-4. Interference with Custody.
5 2C:13-5. Criminal Coercion.
Cuarrer 14, Sexvarn OFFENSES
1 *[2C:141. Rape.
2 20:14-2. Sodomy and Related Offenses.
3 2C:4-3.  Corruption of Minors and Scduction.
4 20144,  Secxual Assault.
O 201450 Provisions Generally Applicable to Chapter 14.3*
6 *2C:14-1. Definitions.
T 20:15-2.  Sexual Assaull.
§ v :14-3.  Criminal Sexual Contact.
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2C:14-4.  **[Criminal ExposureJ** **Lewdness**
2C:14-5. Provisions Generally Applicable to Chapter 14.
2C:14-6. Sentencing.
20:14-7.  Adwussibility of Evidence.*
Cuaarrer 15. [REsERVED]
CaaprEr 16. [RESERVED]
Part 2. Orrexses AGaINST PROPERTY
CraprEr 17. Amson, CriMinan MiscHIEF, AND OTHER PROPERTY
DesTrRUCTION
2C:17-1. Arson and Related Offenses.
2C:17-2.  Causing or Risking Widespread Injury or Damage.
2C:17-3. Criminal Mischief.
2C:174. Endangering Pipes Transmitting Certain Gases.
2C:17-5. Damage to Pipes During Excavation or Discharge.
CaaprrEr 18. BuUrGLary AND OTHER CRIMINAL INTRUSION
2C:18-1.  Definition.
2C:18-2. Burglary.
2C:18-3. Criminal Trespass.
Cuaprer 19. RoBBERY
2C:19-1. Robbery.
Crmapter 20. TuEerr AND RELATED OFFENSES
2C:20-1.  Definitions.
2C:20-2. Consolidation of Theft Offenses; Grading; Provisions
Applicable to Theft Generally.
2C:20-3.  Theft by Unlawful Taking or Disposition.
2C:20-4. Theft by Deception.
2C:20-5. Theft by Extortion.
2C:20-6. Theft of Property Lost, Mislaid, or Delivered by Mis-
take.
2C:20-7. Receiving Stolen Property.
2C:20-8. Theft of Services.
20:20-9. Theft by Failure to Make Required Disposition of
Property Received.
2C:20-10. Unlawful Taking of Means of Conveyance.
**90:20-11.  Shoplifting.**

CuAPTER 21. TForRGERY AND FrAUDULENT PracTicEs

2C:21-1. Forgery and Related Offenses.
2C:21-2. Criminal Simulation.
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20 :21-3.

Instruments.
2C:21-4.  Falsifyving or Tampering With Records.
2C:21-5. Bad Checks.
2C:21-6.  Credit Cards.
2C:21-7.  Deceptive Business Practices.
2C:21-8.  Misrepresentation of Mileage of Motor Vehicle.
2C:21-9.  Misconduct by Corporate, Official. -
2C:21-10. Commerecial Bribery and Breach of Duty to Act Dis- 1§
interestedly. :
2C:21-11. Rigging Publicly Exhibited Contest.
2C:21-12. Defrauding Secured Creditors.
2C:21-13. TFraud in Insolvency.
2C:21-14. Receiving Deposits in a IFailing Financial Institution ‘
2C:21-15. Misapplication of Kntrusted Property and Property 3
of Government or Financial Institution. ;
2(1:21-16. Securing Execution of Documents by Deception.
20C:21-17. Wrongful Impersonating.
2C:21-18. Blugs.
2C:21-19. Wrongful Credit Practices and Related Offenses.
CuapreEr 22. [REscrvep]
CrapTER 23. [RESERVED]

ParT 3.

Craprer 24. Orrexses Acainst THE Faminy, CHILDREX
AND INCOMPETENTS

Orrixses AcarnsT OTHERS

2C:24-1. Bigamy.

2C:24-2. Blank.

2C:24-3. Blank.

20:244. IEndangering Welfare of Children.

2C:24-5.  Willful Nonsupport.

2C:24-6. Unlawful Adoptions.

2C:24-7. Endangering the Welfare of an Incompetent Person.

CuarTtEr 25. [REsERVED]

CuarTER 26. [Rrservep]

ParT 4. OrreExsks AcAINST PUBLIC ADMINISTRATION
Coarrer 27. Brisery anp Cornupr INFLUENCE

Definitions.
Bribery in Official and Political Matters.

6

Frauds Relating to Public Records and Recordable
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2C:27-3.  Threats and Other Improper Influence in Official and
Political Matters.

2C:274. Compensation for Past Official Behavior.

2C:27-5. Retaliation for Past Official Action.

2C:27-6.  Gifts to Public Servants by Persons Subject to Their
Jurisdiction.

20:27-7. Compensating Public Servant for Assisting Private
Interests in Relation to Matters Before Him.

2C:27-8. Selling Political Endorsement; Special Influence.

CuaapTer 28. PrryUry axp OTHER FALsIFicATION 1N OFFICIAL
MArTERS

2C:28-1. Perjury.

2C:28-2. False Swearing.

2C:28-3. Unsworn Falsification to Authorities.

2C:284. False Reports to Law Enforcement Authorities.

2C:28-5. Tampering with Witnesses and Informants; Retalia-
tion Against Them.

2C:28-6. Tampering With or Fabricating Physical Evidence.

2C:28-7. Tampering With Public Records or Information.

2C:28-8. Impersonating a Public Servant.

CEAPTER 29. OBSTRUCTING (GOVERNMENTAL OPERATIONS: ISCAPES

2C:29-1. Obstructing Administration of Law or Other Govern-
mental Function.

2C:29-2. Resisting Arrest.

2C:29-3. Hindering Apprehension or Prosecution.

2C:294. Compounding.

2C:29-5. Escape.

2C:29-6. Implements for Escape; Other Contraband.

2C:29-7. Bail Jumping; Default in Required Appearance.

2C:29-8. Blank.

CumapteEr 30. Misconpucr in Orrice: ABUsk or OFFicE

2C:30-1. Official Oppression.

2C:30-2. Official Misconduct.

2C:30-3. Speculating or Wagering on Official Action or Infor-
mation.

Coarter 31, [Rrservep]

Crarrer 32. [REsERVED]

~1
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Parr 5. Orrinses Acainst Pueric Orper, HeaLtH ANnD DECENCY
Crarrer 33. Rior, DmsorperLy Coxpuct, AND RELATED OFFENSES

2C:33-1. Riot; Failure to Disperse.

20:33-2. Disorderly Condauct.

2(:33-3. Falsc Public Alarms,

2C:33-4. IMarassment,

2C:33-5. Blank.

20:33-6.  Blank. !

2C:33-7.  Obstructing Highways and Other Public Passages.

2C:33-8.  Disrupting Meetings and Processions.

2C:33-9. Deseceration of Vencrated Objects.

2C:33-10. Blank.

2C:33-11. Blank.

2(:33-12. DMaintaining a Nulsance.

2(:33-13. Smoking in Public Conveyances.

2C:33-14. TImterference with Transportation.

**[2C:33-15,  Cutting in Line. 3**

CaarTreEr 34. Pusric INDECENCY

**2(:34-1.  Open Lewdness.J**

#*F90:34-2.Q** **2C:34-1.** Prostitution and Related Offenses.

**[20:34-3.J** **2C :534-2.7* *[Blank.J* *Obscenity for Persons
16 Years of Age or Older.*

**[20:344.7"* *#2C:34-5.7* Obscenity for Persons Under 16.

**[2C:34-5.] **2C:34-4.** Public Communication of Obscenity.

#*[2C:34-6.J* **20:34-5.** Diseased Persons Having Sexual

Intercourse.
CuaprER 35. [RESERVED]
Cuaprer 36. [REesErvep]

CuarTEr 37. (amBLING OFFENSES

2C:37-1.  Definitions.

20 :37-2. Promoting Gambling.

2C:37-3. Possession of Gambling Records.
2C:37—4. Maintenance of a Gambling Resort.
20 :37-5. @Gambling Offenses: Presumption,
2C:37-6. Lottery Offenses; No Defense.
2(:37-7. Possession of a Gambhling Device.
2C:37-8. Gambling Offenses; Jurisdiction.

CuarrEr 38, [RESERVED]

8
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Cuarter 39. I'irearms, OTHER DANGEROUS WEAPONS, AND

InsTRUMENTS OF CRIME

2C:39-1.  Definitions.

2C:39-2. Presumptious.

2C:39-3.  Prohibited Weapons and Devices.

20:39-4. Possession of Weapons for Unlawful Purposes.

2C:39-5.  Unlawful Possession of Weapons.

2C:39-6. HKxemptions. -

2C:39-7.  Blank.

2C:39-8. Blank.

2C:39-9.  Manufacture, Transport, Disposition and Defacement
of Weapons and Dangerous Instruments and Appli-
ances.

2C:39-10. Violation of the Regulatory Provisions Relating to
Firearms; IPalse Representation in Applications.

2C:39-11. Pawnbrokers; Loaning on Firearms.

2C:39-12. Voluntary Surrender.

Cumaprer 40. Orurr OrreENseEs RELATING To PUBLIC SAFETY

20:40-1.  Creating a Hazard.

2C:40-2. Refusing to Yield a Party Line.
CraPTER 41. [RESERVED]
CaaprTER 42. [RESERVED]
SUBTITLE 3. SENTENCING

CuAPTFR 43. AvutHORIZED DisrosiTioNn oF OFFENDERS

2C:43-1. Degrees of Crimes.

2C:43-2.  Sentence in Accordance with Code; Authorized Dispo-
sitions.

2C:43-3. Fines and Restitutions.

20 :43-4. Penalties Against Corporations; Forfeiture of Corpo-
rate Charter or Revocation of Certificate Authorizing
Foreign Corporation to Do Business in the State.

2C:43-5. Young Adult Offenders.

2C:43-6.  Sentence of Imprisonment for Crime; Ordinary Terms.

20:43-7.  Sentence of Imprisonment for Crime; Extended Terms.

20:43-8  Sentence of Imprisonment for Disorderly Persons Of-

fenses and Petty Disorderly Persons Offenses.

9
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20 :43-9.

2C:43-10.

2C :43-11.
20 :43-12.
2C:43-13.
*2( 1 45-14.
20 :43-15.

CHEAPTER 44.

2C:44-1.

2C:44-2,
20443,

2C44-4.
2C 445,
2(:44-6.

2C:44-7.
2C .44-8.

CHAPTER 45.

2C :45-1.
2C 45—

bo

20 :45-3.

20 :45-4,

N

Qa0
QN

6-1.
6-2.
6-3

Do ot

("tTAPTER 47.

First Release of All Offenders on Parole; Sentence of
Imprisonment Includes Separate Parole Term;
Length of Recommitinent and Reparole After Revo-
cation of Parole; Final Unconditional Release.

Place of Imprisonment; Beginning Sentences; Trans-
fers.

Blank.

Supervisory Treatment,

Supervisory Treatinent Procedure.

Index and Reports.

Disclaimer.®

AvrHorrry oF COURT IN SENTENCING

Criteria for Withholding or lmposing Sentence of
Imprisonment.

Criteria for Imposing Iines and Restitutions.

Criteria for Sentence of Kxtended Term of Imprison-
ment.

Former Conviction in Another Jurisdiction; Definition
and Proof of Conviction.

Multiple Sentences; Concurrent and Conseccutive
Terms.

Procedure on Sentence; Presentence Investigation and
Report.

Appellate Review of Actions of Sentencing Court.
Blank.

SUSPENSION OF SENTENCE; ProBATION

Conditions of Suspension or Probation.

Period of Suspension or Probation; Modification of
Conditions; Discharge of Defendant.

Summons or Arrest of Defendant Under Suspended

Senience or on Probatlion; Commitment Without

Bail; Revocation and Resentence.

Notice and Hearing on Revocation or Modification of

Conditions of Suspension or Prohation.

CrartEr 46. Fivrs axp REstiTuTIONS

Time and Method of Payment; Disposition of Funds.
Consequences of Nonpayment; Summary Collection.
Revocation of Fine.

**[[Reserven]]** **Adult Diagnostic and
Treatien! Center

10
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20 :47-1,
20 :47-2.
20 :47-3.
20 :47-4,
20 : 475,
2C:47-6.
2C :47-7.

Adult Diagnostic and Treatment Center.
Referral,

Examination.

Treatment Arrangements.

Parole.

Compensation.

Cost of Maintenance,**

Cnaprer 48.  **L[Reservep]J** **Criminal Disposition

20 :48-1.
2C :48-2.
2C :48-3.
20 :48—4.

Commission
Composition.
Dutres.
Powers.
Reports.**

CHapTER 49. [RrsErveD]

CuaprEr 50. [RESERVED]

CrarrER 51. Loss AND RESTORATION OF Ricars IncmexT

2C:5
2C:5
20C:5
2C:5

TO CONVICTION oF AN OFFENSE

Basis of Disqualifieation or Disability.

Forfeiture of Public Office.

Voting and Jury Service.

Order Sealing Records of Arrest or Convietion: Effe
of Order of Sealing. ’ et

Coarrrr 52. [REsErvED]
CuaprER 53. [RESERVED]
CHAPTER 54. [RESERVED]
CraprER 55. [RESERVED]
CoaprER 56. [RESERVED]
CmapTEr 57. [RESERVED]

CraprEr 58. LICENSING AND OTHER Provisions Rzrartixg

20:58-1.

2C:58-2.
20 :58-3.
20 :58-4.
20 :58-5.
2C :58-6.

T0 FIREARMS

Registration of Manufacturers and Wholesale Dealers
of Firearms.

Retailing of Firearms.

Purchase of Firearms.

Permits to Carry Handguns.

L%censes to Possess and Carry Machine Guns.

Limited Licenses to Carry Iirearms by Minors.

11
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20:58-17.

2C:58-8.
2C:58-9.
2C:55-10.
20:58-11.

2C:62-1.

2C:64-1.
20 :64-2,
2C:64-3.
2C :64-4.
2C :64-5.

2C :64-6.
2C:64-T7.
2C :64-8.

Persons Possessing Iixplosives or Destructive Devices
to Notify Police.

Certain Wounds to Be Reported.

Certain Convictions to Be Reporfed.

Incendiary or Tracer Ammunition,

Property Rights in Weapons: Forfeiture.

Cmaprer 5Y. [RESERVED]
CuarTEr 60. [RESERVED]
Cuarrer 61. [Ruserven]

Crarrer 62, WiLLFuL NoXSUPPORT
Support Orders for Willful Nonsupport.

Cmarrer 63. [REsErven]

Curarter G4, FORFRITURE
Property Subject to Forteiture.
Forfeiture Procedures; Prima Facie Contraband.
Forfeiture Procedures; Other Property.
Secized Property; TEvidentiary Use.
Scized Property; Rights of Owners and Others Holding
Interests.
Disposal of Forfeited Property.
Vesting of Title in Fortified Property.
Seized Property; Statule of Limitations on Claims.

CmapTEr 65. [Ruservep]
Cravrer 66. [Rrservep]
Cuarren 67. [REservep]
Cuarrter 68, [Reserven]
Ciarrer 69. [Reservep]
CuartEr 70. [RESERVED]
Cuarter 71. [REsERVED]

CrarTer 72. [RESERVED]

Cuarree 73, [Reservin]
Cuarrer 74. [Resenven]
Cuarrer 75. [ResEnven]
Cnarren 76. [Resenvin]
Cumarree 77. [Resenven]

Craprer 78. [RESERVED]

B O O

IO Tl CO R =

CaaprER 79. [REsrveDp]
CuarTer 80. [REeservED]
CrmarTEr 81. [RESERVED]
Cmarrer 82. [Reserven]
CiuapTer 83. [Reservep]
CaapTER 84, [RI;ERVED]
Craprer 85. [REesenven]
CraprER 86. [REsErveD]
Caaprer 87. [RuserveD]
CraaprEr 88. [Reservep]
CrarTER 89. [RESERVED]
CraprEr 90. [REeSERVED]
Cumaprer 91. [RESERVED]

Cuaprrer 92. [REsErVED]

Cuavrer 93. [Reservenp]
Crarrer 94. [Reskrvep]
Crarrer 95. [RESERVED]
Cuarrer 96. [RESERVED]
CrmaprEr 97. [REsSERVED]

Cuarrer 98. REerravLers, AnrocaTioNs aAxD EFFECTIVE DaTE

2C:98-1.
2C:98-2.
2C:98-3.
2C:984.

Section
2C:1-1.
2C:1-2.
2C:1-3.
2C:1-4.
2C:1-5.

Construction.
Repealers.
Allocations,
Effective Date.

SustitLe 1. GENERAL PROVISIONS

CmaprEr 1. PRELIMINARY

Short Title; Rules of Construection.

Purposes; Principles of Constiruction.

Territorial Applicability.

Classes of Offeuse.

Abolition of Common Law Crimes; All Offenses De-
fined by Statute; Application of (feneral Provisions
of the Code; Limitation of Local Government Laws.

13
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2C:1-6. Time Limitations.

2017, ‘{Limitation on Dismissals.J* *Blank.* ]

20:1-& Method of Prosecution When Conduct Constitutes More
Than Oue Olicuse. ;

2C:1-9. When Prosceution Barred by Former Prosecution for
thie Same Olfense.

2(:1-10.  When Prosccution Barred by Former Prosecution for §
Ditferent Otfense. | |

2(1:1-11.  Former Proseccution in Another Jurisdiction: When a
Bar. 4

20:1-12.  Forwmer Prosecution Before Court Lacking Jurisdie
tion or When Fraudulently Procured by the De-
fendant.

2(1:1-13.  Proof Beyoud a Reasonable Doubt; Affirmative De- !
fenses; Burden of Proving Faet When Not an Ele-
nent of an Of¥ense.

2(':1-14.  General Definitions.

2C:1-1. Short Title; Rules of Construction. a. This Title S}Jall |
he kuown and may be eited as the “New Jersey Code of Criminal

vs

Jusatice.

b. loxeept as provided in subscetions c. and d. of this scction, &

the code does not apply to offenses commitied prior to its effective

date and proscentions for such offenses shall he governed by the A
prior law, which is continued in effect for that purpose, as if this #8

code were not in force. For the purposes of this section, an offense
was committed after the coffective date of the code if any of the
clements of the offenses occurred subsequent thereto.

c¢. In any case pending on or initiated after the effective date

of the code involving an offense committed prior to such date:

(1) The procedural provisions of the code shall govern, in_sofar -
as they are justly applicable and their application does not intro-

duce confusion or delay;

(2) The ecourt, with the consent of the defendant, may impose 1

sentence under the provisions of the code applicable to the offense
and the offender.

(3) The court shall, if the offensc committed is no longer an :

offense under the provisions of the code, dismiss such prosecution.

d. (1) The provisions of the code governing the treatment and 3
the release of discharge of prisoners, probationers and parolees
shall apply to persons under sentenee for offenses committed prior §
to the offcetive date of the code, exeept that the minimum or maxi- §
mum period of their detention or supervision shall in no case be 3

inereased.
14
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- 2 (2) Any person who is under sentence of imiprisonment on the
B 28 cffective date of the code for an offense committed prior to the

29 effective date *which has been climinated by the code or who has

B 30 been sentenced to a maxinauwm term of imprisonment for an off ense
31 committed prior to the effective date which exceeds the mazimum

32 established by the code for such an offense* and who, on said

E 33 ciTective date, has not had his sentence saspended or been paroled

34 or discharged, may move to have his sentence reviewed by the
341 senfeneing court and the court *Ishall}* *may* imposc a new

3B sentence*™, for good cause shown™* as though the person had been

- 34c convicted under the code, except that no period of detention or

34n supervision shall be increased as a result of such resentencing.

e. The provisions of the code not inconsistent with those of prior
laws shall be construed as a continuation of such laws.

f. The classification and arrangement of the several sections of
the code have been made for the purpose of convenience, reference
and orderly arrangement, and therefore no implication or pre-
sumption of a legislative construction is to be drawn therefrom.

2. In the construction of the code, or any part thereof, no outline
or analysis of the contents of said title or of any subtitle, chapter,
article or section, no cross-reference or cross-reference note and
no headnote or source note to any scetion shall be deemed to be a
part of the code.

h. If said title or any subtitle, chapter, article or section of the
code, or any provision thereof, shall be declared to be unconstitu-
tional, invalid or inoperative in whole or in part, by a court of
competent jurisdiction, such title, subtitle, chapter, article, section
or provision shall, to the extent that it is not unconstitutional,
invalid or inoperative, be enforced and effectuated, and no such
determination shall be deemed to invalidate or make ineffectual
the remaining provisions of the title, or of any subtitle, chapter,
article or section of the code.

Source: R. S. 1:1-15; Model Penal Code: 1.01.

2C:1-2. Purposes; Principles of Construction. a. The general
purposes of the provisions governing the definition of offenses are:

(1) To forbid, prevent, and condemn conduct that unjustifiably
and 1nexcusably inflicts or threatens substantial harm to individual
or public interests;

(2) To insure the public safety by preventing the commission of
offenses through the deterrent influence of the sentences autho-
rized, the rchabilitation of those convieted, and their confinement
when required in the interests of public protection;

15
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(3) To subject to public control persons whose conduet indicates 10

that they are disposed to comnit offenses; g
(4) To give fair warning of the nature of the conduct prosecribed 13
and of the sentences authorized upon convietion; 14
(5) To differentiate on reasonable grounds between serious and 15
minor offenses; and 16
(6) To define adequately the act and mental state which con- 17
stitute each offense, and limit thé condemnation of conduct as lé
eriminal when it is without fault. 19
b. The general purposes of the provisions governing the & %
sentencing of offenders arc: 51
(1) To prevent and condern the commission of offenses; i »
(2) To promote the correction and rehabilitation of offende.rs; i s
(3) To insure the public safety by preventing the commission f "
of offenses through the detcrrent influence of sentences imposed | h
and the confinement of oifenders when required in the interest of EO
public protection; , ;7
(4) To safeguard offenders against excessive, disproportionate | 58
or arbitrary punishment; I
(5) To give fair warning of thie nature of the seutences that may 50
be tmposed on couviction of an offense; o a1
(6) To differentiate among offenders with a view to a just in- ¥ o
dividualization in their treatment; aud 3
(7) To advance the use of generally accepted seientific methods J 33
and knowledge in scntencing offenders. F 3¢
c. The provisions of the code shall be construed according to the 3¢ 35
fair import of their terms but when the language is susceptible $& 36
of differing constructions it shall be interpreted to further the g 37
general purposes stated in tlis seetion and the special purposes @& 38
of the particular provision iuvolved. The discretionary powers i 39
conferred by the code shall be exercised in accordance with the g 40
criteria stated in the cede and, insofar as such criteria are not g 41
decisive, to furtlier the general purposes stated in this section. 3 42
Source: Model Penal Code: 1.02. o 43
2('1-3. Territorial Applicability. a. Fxcept as otherwise pro-gR 44
vided in this secction, a person mayv be couvicted under the law ik 45
of this State of an offense committed by his own conduct or tho E 46
conduet of another for which he is legally accountahle if : 4 47
(1) Either the conduct which is an element of the offense or thofl 48
result whieh is sueh an element oceurs within this State; 40
(2) Conduct ocenrring outside the State is sufficient under theg 50
law of this State to constitute an attempt to commit a erime withing s

the State;
16

(3) Conduct occurring outside the State is sufficient under the
law of this State to constitute a conspiracy to commit an offense
within the State and an overt act in furtherance of such conspiracy
occurs within the State;

(4) Conduct occurring within the State establishes complicity in
the commission of, or an attempt, or conspiracy to commit, an
offense in another jurisdiction which ad¥so is an offense under the
law of this State;

(3) TlLe offense consists of the cmission to perform a legal duty
imposed by the law of this State with respect to domicile, residence
or a relationship to a person, thing or transaction in the State; or

(6) The offense is based on a statute of this State which expressly
prohibits conduct outside the State, when the conduct bears a
recasonable relation to a legitimate interest of this State and the
actor knows or should know that his conduct is likely to affect that
interest.

b. Subsection a. (1) does not apply when either causing a specified
result or a purpose to cause or danger of cansing such a result is
an element of an offense and the result occurs or is designed or
likely to occur only in another jurisdiction where the conduct
charged would not constitule an offense, unless a legislative pur-
pose plainly appears to declare the conduct eriminal regardless of
the place of the result.

¢. Subsection a. (1) does not apply when causing a particular
result is an clement of an offense and the result is caused by con-
duct occurring outside the State which would not constitute an
offense if' the resull had occurred there, unless the actor purposely
or knowingly caused the result within the State.

d. When the offense is homicide, either the death of tlie vietim
or the bodily impact causing death constitutes a ““result,”” within
the meaning of subsection a. (1) and if the body of a homicide
vietim is found within the State, it may be inferred that such result
occurred within the State.

c. This State includes the land and water, including the waters
set forth in R. S. 40:18-5 and the air space above such land
and water with respeet to which the State has legislative jurisdie-
tion. It also includes any territory made subject to the eriminal
jurisdiction of this State by compacts between it and another state
or between 1t and the Tederal Government.

f. Notwithstanding that territorial jurisdiction mav be found
under this section, the court may dismiss, hold in abevance for
up to 6 mouths, or, with the permission of the defendant, place on

17



10
11
12
13
14
15
16
17
13

S
Lo = O O

[SORE N T Sl S Nl R P ol §
A A SR NS SEEE I e W VR )

—~ -
(2

[N |

the Inactive list a eriminal prosecution under the law of this State
where it appears that such action is in the interests of justice
because the defendant is being prosecuted for an offense basecd on
the same conduct in another jurisdietion and this State’s interest
will be adequately served by a prosccution in the other jurisdiction
Source: Model Penal Code: 1.03.

20 1-14. Classes of Offenses. a. An offense defined by this code or
by any other statute of this State, for'which a gentence of imprison-
ment in excess of 6 months is authorized, constitutes a erinie within
the meaning of the Constitution of this State. Crimes are desig-
nated in this code as being of the first, sccond, third or fourth
dOg‘l’ue.

b. An offense is a disorderly persons offense if it is so desig-
nated in this code or in a statute otlier than this code or if it is
defined by a statute other than this code which now provides that

persons convieled thereof may not be sentenced to imprisonment -

ror a term of more than 6 months. An offense is a petty disorderly
persons offense if it is so designated in this code or in a statute
other than this code. Disorderly persons offenses and petty
disovdlerly persons offenses are petty offenses and are not crimes
within the meaning of the Coustitution of this State. There shall
be no right to indietment by a erand jury nor any right to trial
by ury on such offeuses. Convietion of such offenses shall not
give rise to any disahility or legal disadvantage based on con-
viction of a crime.

¢. An offense defined by any statute of this State other than
this code shall be classified as provided in this secetion or in see-
tion 20:43-1 and the senfenece that may be imposed upon conviction
thereof shall hereafter be governed by this code. The provisions
of this subscetion shall not, however, apply to the offenses defined
by the “New Jersey Controlled Dangerous Substances Act,”
(P. 1. 1970, e. 226, (. 24:21-1 through 45), which shall be continued
m cifeet.
Source: N. J. 8. 2A:169-4 amended 1968, c. 113; Model Penal

C'ode: 1.04.

2C:1-5. Abolition of Common Law Crimes; All Offenses Defined
by Statute; Application of (General Provisions of the Code;
Limitation of TLocal Government Laws. a. Commion law erimes are
abolixhed and no conduet constitutes an offense unless the offense
is defined by this code or another statute of this State.

b. The provisions of subtitles T and 2 of the code are applicable
to offenses defined by otber statutes, unless the code otherwise
provides.

18

9 c. This section does not affect the power to punish for contempt,
10 either summarily or after indictment, or to employ any sanction
11 authorized by law for the enforcement of an order or a civil
12 judgment or deerce.

13 d. Notwithstanding any other provision of law, the local govern-
14 mental units of this State may neither cnact nor .enfor(.:e any
15> ordinance or other local law or regulition copfhctmg Wlﬂl’ or
16 preempted by, any provision of this code or w1t}1 any policy of
17 this State expressed by this code, whether that policy be expressed
18 by inclusion of a provision in the code or by exclusion of that
19 subjeet from the code.

20 Source: N.J.S.2A:85-1; Model Penal Code: 1.05.

2C:1-6. Time Limitations. a. A prosecution for murder may be
commenced at any time.

1
2 . .

.3 b. TExcept as otherwise provided in this scetion, prosecutions for
4

other offenses are subject to the following periods of limitations:
5 (1) A prosecution for a crime nwust be commenced within 5
6 years after it is committed;
7 (2) A prosccution for a disorderly persons .oﬂiense or pott}’
8 disorderly persons offense must be commenced within 1 year after
9 it is connnitted. . o
9x  **(3) A prosecution for any offense set forth in 20 :27-2, 20 :27—1,
98 2C:97—0, 20 :27—7, 2C :27-8, 20 :29—4, 2(':30-1, 2C 2802, 20 :30-3, or
9¢ any attempt or conspiracy to commit such an ojense, must be
I commenced within 7 years after the commission of the offense.**
10 c. An offense 1s committed either when every element occurs,
11 or, if a legislative purpose to prohibit a continuing course of con-

& 12 duct plainly appears, at the time when the course Qf conduct or
B 13 the defendant’s complicity therein is terminated’.‘ T1.me starts to
L 14 tun on the dayv after the offense is committed. **This subscction

144 shall not apply to any person accused of a violation of 201:27-2,

s 20 :27—4. 2C:27-6, 2C:27—7, 20 :27-8, 20 :29—4, 2C:30-1, 2( :30-2.
. . . ) . %

4o 2C:30-3, or any attempl or conspiracy to commit such offense,

8 d. A prosccution is commenced for a crime when an indictiment

16 1s found and for a uonindictable offense, as defined in secction
17 2C:1-4 b., when a warrant or other process is issued, provided that
18 such warrant or process is executed without unreasonable delav.

19 ¢. The period of limitation does not run during any time whep a
2 proseention against the accused for the same conduct is pending

h £ 21 in this State.
B 2 Source: N. J. S. 2A:159-1; 2A:159-2 amended 1953, c. 204;

19
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2A:100-3; C. 2A:159-4 (1932 ¢. 74, . 1 amended 1953, ¢. 243,
. 1) N JU S, 2A:169-10 ;5 Model Penal Code: 1.06.

20017, "ELimitation on Dismissals, The court shall not dismiss
a proscculion for a first or sccond degree offense which iuvolves
the use of a fircarm as defined in 2C:39~1 (f) on a motion by the
prosccutor which is made pursuant to an agreement between the
prosccutor and the defendant.
Source: New. 3* FBlank.* '

2C:1-8. Method of Prosecution When Conduct Constitutes More
Than One Offense. a. Prosecution for multiple offenses; limitation
on convictions. When the same conduet of a defendant may es-
tablish the commission of niore than onc offense, the defendant
may be prosccuted for each such offense. Ile may not, however,
be convicted of more than one offense if :

(1) One offense is included in the other, as defined in subsec-
tion d. of this scction;

(2) One offense consists only of a conspiracy or other form of
preparation to commit the other;

(3) Inconsistent findings of fact are required to establish the

commmission of the offenses; or

(4) The offenses differ only in that one is defined to prohibit a &
designated kind of conduact generally and the other to prohibit a

specific instance of such conduct.
h. Liwitation on separate trials for multiple offenses. Except

as provided in subscetion ¢, of this seetion, a defendant shall not
be subject to separate trials for multiple offenses based on the same 3
conduct or arising from the same criminal episode, if such offenses ¥
arc known to the appropriate prosecuting officer at the tinme of the 3
commencement of the first trial and are within the jurisdiction and §

venue of a single court.

e. Authority of court to order separate trials. When a defendant §
is charged with two or more offenses based on the same conduct 4
or arising from the same ceriminal cepisode, the court may order 3
anv such charge to be tried separately in accordance with the 3

Rules of Court.

d. Convietion of included offense permitted. A defendant may j
be convieted of an offense included in an offense charged whether §

or not the meinded offense 1w an indictable offense. An offense is
so meluded when:

/1
|

required to establish the commission of the offense charged; or

20

1) Tt s estahlished by proof of {he smne or less than all the facts 3

34
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(2) It consists of an attempt or conspiracy to commit the offense
charged or to commmit an offense otherwise included therein; or

(3) It differs from the offense charged only in the respect that a
less serious injury or risk of injury to the same person, property or
public interest or a lesser kind of culpability suffices to establish
its commission. -

e. Submission of included offense to jury. The court shall not
charge the jury with respect to an included offense unless there is
a rational basis for a verdict couvicting the defendant of the
included offense.

Source: Model Penal Code: 1.07.

2C:1-9. When Prosecution Barred by Former Prosecution for
the Same Offense. A prosccution of a defendant for a violation of
the same provision of the statutes based upon the same facts as a
former prosecution is barred by such former prosecution under
the following circumstances:

a. The former prosccution resulted in an aequittal by a finding
of not guilty by the trier of fact or in a determination that there
was insufficient evidence to warrant a conviction. A finding of
guilty of a lesser included offense is an acquittal of the greater
inclusive offense, although the conviction is subsequently set aside.

b. The former prosecution was terminated, after the complaint
had been filed or the indietment found, by a final order or judg-
ment for the defendant, which has not been sct aside, reversed, or
vacated and which necessarily required a determination incon-
sistent with a fact or a legal proposition that must be established
for conviction of the offense. **This subsection shall not apply to
an order or judgment quashing an mdictment prior to trial.**

¢. The former prosecution resulted in a conviction. There is a
conviction if the prosecution resulted in a judgment of conviction
which has not been reversed or vacated, a verdict of guilty which
has not been set aside and which is capable of supporting a judg-
ment, or a plea of guilty accepted by the court. In the latter two
cases failure to enter judgment must be for a reason other than a
motion of the defendant.

d. The former prosecution was improperly terminated. Except
as provided in this subsection, there is an improper termination
of a prosecution if the termination is for reasons not amounting
to an acquittal, and it takes place after the jury was impaneled and
sworn or, in a trial before a court without a jury, after the first
witness was sworn but before findings were rendered by the trier

21
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of facts. Termination under any of the following circumstances is
not 1Mproper:

(1) The defendant consents to the termination or waives, by
niotion to dismiss or otherwise, his right to object to the termi-
nation.

(2) The trial court finds that the termination is necessary be-
cause of the failure of the jury to agree upon a verdict after a
reazonable time {or deliberation hgs been allowed.

(3) The trial court finds that the fermination is required by a
sufficient legal reason and a manifest or absolnte or overriding
neceessity.

Model Penal Code: 1.0S.

2C:1-10. When Proseeution Barred by Former Prosecution for
Different Offense. 2\ presccution of a defendant for a violation of
a different provision of the statutes or based on different facts than
a former prosccution is barred by such former prosccution under
the following circumstances:

a. The former prosceution resulted in an acquittal or in a con-
vietion as defined in section 2C:1-9 and the subsequent prosccution
is for:

(1) Any offense of which the defendant could have been con-
vieted on the first prosecution; or

(2} Anv offense for which the defendant should have been tried
on the first proseention under seciion 2C:1-8 unless the court
ordered a separate trial of the charge of such offense; or

(3) The same conduet, unless (a) the offense of which the de-
fendant was formerly convicted or acquitted and the offense for
which he is subsequently prosceuted cach requires proof of a fact
not required by the other and the law defining cach of such offenses
iz intended to prevent a substantially different harm or evil, or (b)
the seeond offense was not consummated when the former tmal
began.

b. The fornmer prosecention was terminated, after the complaint
wasg filed or the indictment found, by an aequittal or by a final
order or judgment for the defendant which has not heen set aside,
reversed or vacated and which acrquittal, final order or judgment
necessarily required a«etermination inconsistent with a fact which
mu=<t he establislied for convietien of the second offense.

c. The {ormer prosecution was improperty terminated, as m-
proper termination is defined in seetion 2C:1-9, and the subsequent
prosecution is for an offense of which the defendant conld have

Source:
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been convicted had the former prosecution not been improperly
terminated.

Source: Model Penal Code: 1.08.

2C:1-11. Former Prosccution in Another Jurisdiction: When
a Bar. When conduct coustitutes an offense within the councurrent
jurisdiction of this State and of the United States, a prosecution
in the District Court of the United States is a bar to a subsequent
prosecution in this State under the following circumstances:

a. The first prosecution resulted in an acquittal or in a conviec-
tion, or in an improper termination as defined in section 2C:1-9
and the subsequent prosecution is based on the same conduct, un-
less (1) the offense of which the defendant was formerly convicted
or acquitted and the offense for which he is subsequeuntly prose-
cuted each requires proof of a fact not required by the other and
the law defining each of such offenses is intended to prevent a
substantially different harm or evil or (2) the offense for which
the defendant is subsequently prosecuted is intended to prevent a
substantially more serious harm or evil than the offense of which
he was formerly convicted or acquitted or (3) the sccond offense
was not consummated when the former trial began; or

b. The former prosecution was terminated, after the informa-
tion was filed or the indictment found, by an acquittal or by a final
order or judgment for the defendant which has not been set aside,
reversed or vacated and which aequittal, final order or jndgment
necessarily required a determination inconsistent with a fact which
must be established for conviction of the offense of which the
defendant is subsequently prosecuted.

Source: Model Penal Code: 1.10.

2C:1-12. Former Prosccution Before Court Lacking Jurisdic-
tion or When Fraudulently Procured by the Defendant. A prose-
cution is not a bar within the meaning of sections 2C:1-9, 10 and 11
under any of the following circumstances:

a. The former prosecution was before a court which lacked
jurisdiction over the defendant or the offense tried in that conrt; or

b. The former prosecution was procured by the defendant with-
out the knowledge of the appropriate prosecuting officer; or

¢. The former prosccution resulted in a judgment of conviction
which was held invalid in a subsequent proceeding on a petition
for post-conviction relief or similar process, except that any bar
as to reprosccution for a greater inclusive offense ercated by sce-
tion 2C:1-9 a. shall apply.
Source: Model Penal Code: 1.11.

23
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2C:1-13. Proof Beyond a Reasonable Doubt; Affirmative
Defenses; Burden of Proving Fact Wlhen Not an Element of an
Offense. a. No person may be convicted of an offense unless cach
cleruent of such offense is proved beyond a reasonable doubt. In
the absence of such proof, the innocence of the defendant is
assumed.

b. Subsection a of this section does not:

(1) Require the disproof of an dffirmative defense unless and
until there is evidence supporting such defensc; or

(2) Apply to any defense which the code or another statute
plainly requires the defendant to prove by a preponderance of
evidence.

¢. A defense is affirmative, within the meaning of subsection
b (1) of this scction, when:

(1) It arises under a scction of the code which so provides; or

(2) It reclates to an offense defined by a statute other than the
code and such statute so provides; or

d. When the application of the code depends upou the finding
of a fact which is not an clenient of an offense, unless the code
otherwise provides:

(1) The burden of proving the fact is on the prosecution or
defendant, depending on whose interest or contention will be
furthered if the finding should be made; and

(2) The fact must be proved to the satisfaction of the court or
jury, as the case may be.

¢. When the code or other statute defining an offense establishes &
a presumption with respect to any faet which is an element of an

offense, it has the meaning accorded it by the law of evidence.
Source: Model Penal Code: 1.12.

2(:1-14. General Definitions. In this code, unless a different g

meaning plainly is required:

A, ““Statute’”’ includes the Constitution and a local law or ordi- §

nance of a political subdivision of the State;

h. ““Act”’ or ‘“‘action’”” means a bodily movement whether volun-

tary or involuntary;
¢. ““Omission’’ means a failure to act;

d. ““Conduct’” means an action or omision and its accompanying 4

state of mind, or, where relevant, a series of acts and omission;

e. ““Actor”’ includes, where relevant, & person guilty of an 3

oniission;
f. ““Acted’’ includes, where relevant, ‘‘omitted to act’’;
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g. “Person,’”’ ‘‘he,”” and ‘‘actor’” include any natural person
and, where relevant, a corporation or an unincorporated asso-
ciation;

h. ““Element of an offense’’ means (1) such conduect or (2) such
attendant circumstances or (3) such a result of conduct as

(a) Is included in the description of the forbidden conduct in
the definition of the offense; -

(b) Establishes the required kind of culpability;

(¢) Negatives an excuse or justification for such conduct;

(d) Negatives a defense under the statute of limitations; or

(e) Establishes jurisdiction or venue;

1. ““Material element of an offense’’ means an element that does
not relate exclusively to the statute of limitations, jurisdiction,
venue or to any other matter similarly unconnected with (1) the
harm or evil, incident to conduct, sought to be prevented by the

law defining the offense, or (2) the existence of a justification or
excuse for such conduct;

J. ““Reasonably believes’ or ‘‘reasonable belief’’ designates a
belief the holding of which does not make the actor reckless or
criminally negligent.

Source: Model Penal Code: 1.13.

Coarrer 2. GENERAL PriNCIPLES oF LIABILITY

Section

2C:2-1.  Requirement of Voluntary Act; Omission as Basis of
Liability; Possession as an Act.

2C:2-2.  General Requirements of Culpability.

2C:2-3.  Causal Relationship Between Conduct and Resuit;
Divergence Between Resunlt Designed, Contemplated
or Risked and Actual Result.

2C:2-4, Ignorance or Mistake.

2C:2-5. Defenses Generally.

2C:2-6.  Liability for Conduct of Another; Complicity.

2C:2-7.  Liability of Corporations and Persons Acting, or Under
a Duty to Act, in Their Behalf.

2C:2-8. Intoxication.

2C:2-9.  Duress.

2C:1-10. Conscnt.

2C:2-11. De Minimis Infractions.

2C:2-12. Lntrapment.
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2(:2-1. Requirement of Voluntary Act; Omission as Basis of
Liability; Possession as an Act. a. A person is not guilty of an
olfense unless his liability is based on conduct which includes a
voluntary act or the omission to perform an act of which he is
pliysically capable. A bodily movement that is not a product of
the etfort or determination of the actor, either conscious or habitual,
is not a voluntary act within the meaning of this section.

b. Liability for the commission of an offense may not be based
on an omission unaccompanied by action unless:

(1) The omission is expressly made sufficient by the law defining
the offense; or

(2) A duty to perform the omitted act is otherwise imposed
by law.

c. Possession is an act, within the meaning of this secetion, if
the possessor knowingly procured or received the thing possessed
or was aware of his control thercof for a sufficient period to have
been able to terminate his possession.

Source: Model Penal Code: 2.01.

2(:2-2. General Requirements of Culpability. a. Minimum
Requirements of Culpability. Iixcept as provided in subsecction
c. (3) of this scction, a person is not guilty of an offense unless he
acted purposely, knowingly, recklessly or negligently, as the law
mayv require, with respeet to cach material clement of the offense.

b. Kinds of culpability defined.

(1) Purposely. A person acts purposely with respect to the
nature of his conduet or a result thercof if it is his eonscious object
to cngave in conduct of that nature or to cause such a result. A per-
son acts purposely with respeet to attendant circumstances if' he
i« aware of the existence of such circumstances or he helieves or
hopes that they exist. *“With purpose,”” ““designed,” ‘‘with
desien®” or equivalent terms bave the same meaning.

(2) Knowingly. A person acts knowingly wilh vespect to the
nature of his conduct or the attendant circumstances it he 1s aware
that his conduet is of that nature, or that such circumstances exist,
or hie is aware of a high probability of their existenee. A person
acts kmowingly with respect to a result of his conduct if he is aware
{hat it is practically certain that his conduect will cause such a
vesult, “Knowing,”” ““with knowledge’ or equivalent terms have
the same meaning.

(2) Recklessly. A person acts recklessly with respect to a
material element of an offense when he consciously disregards a
«nbstantial and unjustifiable risk that the material element exists

n)‘;
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or will result from his conduct. The risk must be of such a nature
and degree that, considering the nature and purpose of the actor’s
conduct and the circumstances known to him, its disregard involves
a gross deviation from the standard of conduct that a reasonable
person would observe in the actor’s situation. ‘‘Recklessness,”’
“‘with recklessness” or equivalent terms have the same meaning.

(4) Negligently. A person acts negligently with respeet to a
material element of an offense when he should be aware of a sub-
stantial and unjustifiable risk that the material element exists or
will result from his conduct. The risk must be of such a nature
and degree that the actor’s failure to perceive it, considering the
nature and purpose of his conduct and the circumstances known
to him, involves a gross deviation from the standard of ecare that
a reasonable person would observe in the actor’s situation. ¢“Negli-
gently’” or ‘‘negligence’” when used in this code, shall refer to the
standard set forth in this section and not to the standard applied
in civil cases.

c. Construction of statutes with respect to culpability re-
quirements.

(1) Prescribed culpability requirement applies to all material
elements. When the law defining an offense preseribes the kind
of culpability that is sufficient for the commission of an offeuse,
without distinguishing among tlic material elements thereof, such
provision shall apply to all the material elements of the offense,
unless a contrary purpose plainly appears.

(2) Substitutes for kinds of culpability. When the law pro-
vides that a particular kind of culpability suffices to establish an
clement of an offeuse such element is also established if a person
acts with higher kind of culpability.

(3) Construction of statutes not stating culpahility requirement.
Although no culpable mental state is expressly designated in
a statute defining an offense, a culpable mental state may never-
theless be required for the commission of such offense, or swith
respect to some or all of the material elements thereof, if the
proscribed conduct necessarily involves such culpable mental state.
A statute defining a crime, unless clearly indicating a legislative
intent to impose strict liability, should be construed as definine
a crime with mental culpability. This provision applies to offenses
defined both within and outside of {his code.

d. Culpability as to illegality of conduet. Neither knowledee
nor recklessness nor negligence as to whether conduct constitutes
an offense or as to the existence, meaning or application of the law

27
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determining the elements of an offense is an element of such
offense, unless the definition of the offcuse or the code so provides.
e. Culpability as deferminant of grade of offense. When the
arade or degree of an offense depends on whether the offense is
committed purposely, knowingly, rceklessly or eriminally neglh-
gently, its grade or degree shall be the lowest for which the deter-
minative kind of culpability is established with respect to any
material element of the offense.
Source: Model Penal Code: 2.02.

2(:2-3. Causal Relationship Between Conduct and Result;
Divergence Between Result Designed, Contemplated or Risked
and Actual Result. a. Conduct is the cause of a result when:

(1) It is an antecedent but for which the result in question would
not have occurred; and

(2) The relationship between the conduct and result satisfies any
additional ecausal requircments imposed by the code or by the law
defining the offense.

h. When the offense requires that the defendant purposecly or
knowingly canse a particular result, the actual result mwust be
within the design or contemplation, as the case may be, of the actor,
or, if not, the actual result must involve the same kind of injury
or harm as that designed or contemplated and not be too remote,
accidental in its occurrence, ov dependent on another’s volitional
act to have & just bearing on the actor’s liability or on the gravity
of his offense.

¢. When the offense requives that the defendant recklessly or
eriminally negligently cause a particular result, the actual result
must be within the risk of which the actor is aware or, in the case
of criminal nezligenee, of which he should be aware, or, if not, the
actual result must involve the same kind of injury or harm as the
probable result and must not be too remote, accidental in its
ocenrrence, or dependent on another’s volitional act to have a
just bearing on the actor’s liability or on the gravity of his offense.

d. A defendant shall not be relieved of responsibility for causing
a result if the only difference between what actually occurred and
what was designed, contemplated or risked is that a different
person or property was injured or affected or that a less serious
or Jess extensive injury or harm occurred.

o. When causing a particular result is a material element of an
offense for which absolute Liability is imposed by law, the clement
i« not ostablished unless thie actual result is a probable consequence
of the actor’s conduct.

Source: Model Penal Code: 2.03.

o

2C:24. Ignorance or Mistake. a. Ignorance or mistake as to a
matter of fact or law is a defense if the defendant reasonably
arrived at the conclusion underlying the mistake and:

(1) It negatives the culpable mental state required to establish
the offense; or

(2) The law provides that the state of mind established by such
ignorance or mistake constitutes a defense.

b. Although ignorance or mistake would otherwise afford a
defense to the offense charged, the defense is not available if the
defendant would be guilty of another offense had the situation
been as he supposed. In such case, however, the ignorance or
mistake of the defendant shall reduce the grade and degree of the
offense of which he may be convicted to those of the offense of
which he would be guilty had the situation been as he supposed.

c. A belief that conduct does not legally constitute an offensc is
a defense to a prosecution for that offense based upon such con-
duct when:

(1) The statute defining the offense is not known to the actor and
has not been published or otherwise reasonably made available
prior to the conduct alleged; or

(2) The actor acts in reasonable reliance upon an official state-
ment of the law, afterward determined to be invalid or erroncous,
contained in (a) a statute, (b) judicial decision, opinion, judement,
or rule, (¢) an administrative order or grant of permission, or
(d) an official interpretation of the public officer or body charged
by law with responsibility for the interpretation, administration
or enforcement of the law defining the offense; or

(3) The actor otherwise diligently pursues all means available to
ascertain the meaning and application of the offense to his conduct
and honestly and in good faith concludes his conduct is not an
offense in circumstances in which a law-abiding and prudent person
would also so conclude.

The defendant must prove a defense arising under subscefion c.
of this section by *Fa preponderance of §* *cicar and convincing*®

A cevidence.

Source. Model Penal Code: 2.04.

2(C:2-5. Defenses Generally, Conduct which would otherwise be
an offense 1s excused or alleviated by reason of any defense now
provided by law for which neither the code nor other statutory
law defining the offense provides exceptions or defenses dealing
with the specific sitnation involved and a legislative purpose to
exclude the defense claimed does not otherwise plainly appear.
Source: New.,
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20:2-6. Liability for Conduct of Another; Complicity. a. A
person is guilty of an offeuse if it is committed by his own conduct
or by the conduct of another person for which he is legally ac-
countable, or hotl.

b. A person is legally accountable for the conduct of another
person when:

(1) Acting with the kind of culpztbility that is sufficient for the

conunission of the otfense, lie causcs an innocent or irresponsible
person to engage in such conduet;

(2) Heis made accountable for the conduet of such other person
by the code or Ly the law defining the offense:

(3) Ilc is an accomplice of such other person in the commission
of an offense; or

(4) llc is engaged in a conspiracy with sueh other person.

¢. A person is an accomplice of another person in the commission
of an offense if:

(1) With the purposc of promoting or facilitating the commis-
sion of the offense; he

(2) Solicits sueb other person to commit it;

(L) Aids or agrees or attempts to aid sueh other person in plan-
ning or committing it; or

(c) Having a legal duty to prevent the commission of the offense, 3

fails to make proper effort so to do; or

(2) His conduct is expressly declared by law to establish his

complicity.

d. A person who is legally incapable of committing a particular !
offense himself may be guilty thercof if it is conumitted by another :
person for whose conduct he is legally accountable, unless such

ltability is inconsistent with the purpose of the provision establish-
g his incapacity.

¢. Unless otherwise provided by the code or by the law defining 3

the oitvnse, a person is not an accomplice in an offense committed
by another person if:

(1) He is a vietim of that offense;

(2) The offense is so defined that his conduct is inevitably in-
cident {o its commission; or

(3) 1Te terminates his complicity under circumstances manifest- ;
ing a complete «nd voluntary veuunneiation as defined in section 1
200:0-1 . prior to the commission of the offense. Termination by
renunciation is an affirmative defense which the defendant must &
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f. An accomplice may be convicted on proof of the commission
of the offense and of his complicity therein, though the person
claimed to have committed the offense has not been prosecuted
or convicted or has been convicted of a different offense or degree
of offense or has an lmmunity to prosceution or conviction or has
been aequitted.

Source: N.J.S. 2A:85-2; 2A.:85-14; Model Penal Code: 2.06.

2C:2-7. Liability of Corporations and Persons Acting, or Under
a Duty to Act, in Their Behalf. a. A corporation may be convicted
of the commission of an offense if:

(1) The conduect constituting the offense is engaged in by an
agent of the corporation while acting within the scope of liis em-
ployment and in bebalf of the corporation unless the offense is one
defined by a statute which indicates a legislative purpose not to
impose criminal liability on corporations. If the law governing
the offense designates the agents for whose conduct the corporation
Is accountable or the circumstances under which it is accountable,
such provisions shall apply;

(2) The offense consists of an omission to discharge a specific
duty of affirmative performance imposed on corporations by law; or

(3) The conduct constituting the offense is engaged in, autho-
rized, solicited, requested, comnanded, or recklessly tolerated by
the board of directors or by a high managerial agent acting within
the scope of his employment and in behalf of the corporation.

L. As used in this seetion:

(1) “Corporation’ does not include an entity organized as or
by a governmental ageney for the cxecution of a governmental
program:

(2) ““Agent’ means any director, officer, servant, emplovee or
other person authorized to act in behalf of the corporation;

(3) ¢‘High managerial agent’” 1means an officer of 2 corporation
or any other agent of a corporation having duties of such respon-
sibility that his conduct may fairly be assumed to represent the
policy of the corporation.

c. In any prosceution of a corporation for the commission of an
offense included within the terms of subsection a. (1) of this secc-
tion, other than an offense for which absolute liability has been
imposed, it shall he a defense if the defendant proves by a pre-
ponderance of cvidence that the high manaeerial agent having
sapervisory responsibility over the subjeet matter of the offense
employed due diligence to prevent its commission. This paragraph

31
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shall not apply if it is plainly inconsistent with the legislative pur-
pose 1n delining the particular oifcusc.

d. Nothing in this scction imposing liability upon a corporation
shall be construed as limiting thie liability for an offense of an
individual by reason of his being an agent of the corporation.
Source: Model Penal Code: 2.07.

20:2-8. Intoxication. a. Except as provided in subsection d. of
this section, intoxication of the actor is not a defense unless it
negatives an element of the offense.

b. When recklessness establishes an element of the offense, if
the actor, due fo sclf-induced intoxication, is unaware of a risk of
which he would have been aware bad lie been sober, such unaware-
ness is immaterial,

c. Intoxication does wnot, in itself, constitute mental disease
within the meaning of chapter 4.

d. Intoxication which (1) is not self-induced or (2) is patho-
logical is an affirmative defense if by rcason of such intoxication
the actor at the time of his conduet lacks substantial and adequate
capacity either to appreciate its wrongfulness or to conform his
conduct to the requirement of law.

e. Definitions. Tn this scelion unless a different meaning plainly
is required :

(1) “Intoxication’ means a disturbance of mental or physical
capacitics resulting frowm the introduction of substances into the
hody;

(2) “Self-induced intoxication’ means intoxication caused by

substances which the actor knowingly introduces into his body, the 3

tendeney of which to cause intoxication he knows or ought to know,

unless he introduces them pursnant to medical advice or under
sueh cireumstances as wonld afford a defense to a charge of erime;

(3) ““Pathological intoxication’” means intoxication grossly ex-
cessive in degree, given the amount of the intoxicant, to which the §

actor does not know he is susceptible.
Source: Model Penal Code: 2.08.

00:2-9. Duress. a. Subiecet to subsection b. of this section, it is 4
an affirmative defense that the actor engaged in the conduct charged -
to constitute an offense heeause he was coerced to do so by the use
of, or a threat to use, unlawful forece against his person or the j
pereon of another, which a person of reasonable firmmess in his ]

sitnation wonld have heen nnable to resist.

h. The defense provided by this section is unavailable if the
actor recklessly placed himself in a situation in which 1t was §

32

probable that e would be subjected to duress. The defense is also
unavailable if Le was criminally negligent in placing himself in
such a sitnation, whenever criminal negligence suffices to establish
culpability for the offense charged. In a prosecution for murder,
the defense is only available to reduce the degree of the crime to
manslaughter.

c. It is not a defense that a woman aeted on the command of her
husband, unless she acted under such coercion as would establish
a defense under this section. The presumption that a woman, act-
ing in the presence of her husband, is coerced is abolished.

Source: N. J. S. 2A:85-3; Model Penal Code: 2.09.

2C:2-10. Consent. a. In general. The consent of the vietim to
conduct charged to constitute an offense or to the result thereof
is a defense if such consent negatives an element of the offense or
precludes the infliction of the harm or evil sought to be prevented
by the law defining the offense.

b. Cousent to bodily harm. When conduet is charged to consti-
tute an offense because it causes or threatens bodily harm, consent
to sucl conduct or to the infliction of such harm is a defense if:

(1) The bodily harm consented to or threatened by the conduet
consented to is not serious; or

(2) The conduet and the harm are reasonably foresceable haz-
ards of joint participation in a concerted activity of a kind not
forbidden by law; or

(3) The consent establishes a justification for the conduect under
chapter 3 of the code.

c. Incffective consent. Unless otherwise provided by the code
or by the law defining the offense, assent does not constitute con-
sent if:

(1) It is given by a person who is legally incompetent to autlio-
rize the conduet charged to constitute the offense; or

(2) Tt is given by a person who by reason of youth, meutal
disease or defect or intoxication is manifestly unable or known by
the actor to be unable to make a reasonable jndegment as to the
nature of harmfulness of the conduet charged to constitute an
offense; or :

(3) Tt is induced by force, duress or deception of a kind sought
to be prevented by the law defining the offense.

Source: N.J.S.2A:90-1;2A:138-1 amended 1952, c. 94; 2A :138-2:
Model Penal Code: 2.11.
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'20:2—11. De Minimis Infractions. The assigmment judge may
dismiss a prosecution if, having regard to the nature of the conduet
charged to constitute an offense and the nature of the attendant
circumstances, it finds that the defendant’s conduct :

a. Was within a customary license or tolerance, neither expressly
negated by the person whose interest was infringed nor incon-
sistent with the purpose of the law defining the offensc;

b. Did not actually cause or {hreaten the harm ov evil sought to
be prevented by the law defining the offense or did so only to an
extent too trivial to warrant the condemmnation of convietion; or

¢. Preseuts suck other extenuations that it cannot reasonably be
regarded as envicagid by the Legislature in forbidding the offense.
The assignnient judge shall not dismiss a prosecution under this
section withont giving the prosecutor notice and an opportunity
o be heard. The prosceutor shall Lave a right to appeal anyv such
dismissal
Source: Model Penal Code: 2.12.

2C0:212. Fntrapment. a. A public law enforcement official or
a person “Eacting}* *cugaged™ in cooperation with sueh an official
Yor onc acting as cn agent of a public lawe enforcement official®
perpetrates an entiapnient i for the parpose of obtaining evidence
of the commission of an offense, he induces or encourages and, as a
divect resnlt, eauses another person to eneage in conduet constitut-
g such offense by either:

(1) Making knowingly false representations designed to induce
the belief that sueh ¢onduet is not prohibited; or

(2) Employing nicthods of persuasion or inducement which
create a substantiai risk that such an offense will be committed
by persons other than those who are ready to commit it.

b. Ex’copt as provided in subscetion c. of this section, a person
prosceuted for an offense shall be acquitted if he proves by a pre-
ponderance of cvidence that his conduct ceeurred in response to
an entrapment. The issue of entrapment shall be tried by the jury.

c. The defense afforded by tlis section is unavailable when
cansing or threatening bodily injurv is an clement of the offense
charged and the prosecution is based on conduct causing or threat-
ening sueh injnry to a person other than the person perpetrating
the entrapment.

Source: Model Penal Code: 2.13.

34

CHAPTER 3. (GENERAL PRINCIPLES OF J USTIFICATION

Section

2C:3-1. Justification an Affirmative Defense; Civil Remedies
Unaffected.

20:3-2.  Necessity and Other Justifications in General.

20:3-3. Execution of Public Duty.

2C:3-4. Use of Force in Self-Protection.

2C:3-5. TUse of Force for the Protection of Other Persons.

2C:3-6. Use of Force in Defense of Premises or Personal
Property.

2C:3-7. Use of Force in Law Enforcement.

2C:3-8. Use of Force by Persons With Special Responsibility
for Care, Discipline or Safety of Others.

2C:3-9. Mistake of Law as to Unlawfulness of Force or Legality

of Arrest; Reckless or Negligent Use of Ixcessive
But Otherwise Justifiable Force; Reckless or Negli-
gent Injury or Risk of Injury to Innocent Persons.
2C:3-10. Justification in Property Crimes.
2C:3-11. Definitions.

20C:3-1. Justification an Affirmative Defense; Civil Remedies
Unaffected. a. In any prosecution based on conduct which is justi-
fiable under this chapter, justification is an affirmative defense.

b. The fact that conduct is justifiable under this chapter does
not abolish or impair any remedy for such conduct which is avail-
able in any civil action.

Source: Model Penal Code: 3.01.

2C:3-2. Necessity and Other Justifications in General. a. Neces-
sity. Conduct which would otherwise be an offense is justifiable
by reason of nccessity to the extent permitted by law and as to
which neither the code nor other statutory law defining the offense
provides exceptions or defenses dealing with the specific situation
involved and a legislative purpose to exclude the justification
claimed does not otherwise plainly appear.

b. Other justifications in general. Conduct which would other-
wise be an offense is justifiable by reason of any defense of
justification provided by law for which neither the code nor other
statutory law defining the offense provides exceptions or defenses
dealing with the specific situation involved and a legislative pur-
pose to exclude the justification claimed does not otherwise plainly
appear.

Source: N. J.S. 2A:113-6; Model Penal Code: 3.02.
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2C:3-3. Exccution of public duty. a. Except as provided in
subsection b. of this section, conduct is justifiable when it is required
or authorized by:

(1) The law defining the duties or functions of a public officer
or the assistance to be rendered to such officer in the performance
of liis dnties;

(2) The law governing the execution of legal process;

(3) The judgment or order of a ¢ompetent court or tribunal:

(4) The law governing the armed services or the lawful conduet
of war; or

(3) Any other provision of law imposing a public duty.

b. The other sections of this chapter apply to:

(1) The use of force upon or toward the person of another for
any of the purposes dealt with in such sections: and

(2) The use of deadly force tor anv purpose, unless the use of
such force is otherwise expressly authorized by law.

c. The justification afforded by subscction a. of this section
appiies:

(1) When the actor reasonably believes his conduct to be
reguired or authorized by the judgment or divection of a competent
court. o tribunal or in the lawful execution of legal process,
notwithstanding lack of jurisdietion of the court or defect in the
leeal process; and

(2) When the actor reasonably believes his conduet to be
required or anthovized to assist a publie officer in the performance
of his duties, notwithstanding that the officer exceeded his legal
authority,
souree: Model Penal Code: 3.03.

2(":3-4. Use of Foree in Self-Protection. a. Use of foree justi-
fiuble for protection of the person. Subject to the provisions of
this sccetion and of seetion 2C:3-9, the use of force upon or toward
another person is justifiable when the actor reasonably believes
that such force is immediately necessary for the purpose of proteet-
iy himself against the use of unlawful force by such other person
on the present occaszion,

b. Limitations on justifying necessity for use of force.

(1) The use of force is not justifiable under this section:

(1) To resist an arrest which the actor knows is being made by
a peace officer in the performance of his duties, although the arrest
ounlawlad™ unless the peace officer employs unlawful force to

12 effect such arrest**; or

36
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(b) To resist force used by the occupier or possessor of prop-
erty o1 by another person on his behalf, where the actor knows that
the person using the force is doing so under a claim of right to
protect the property, except that this limitation shall not apply if:

(i) The actor is a public officer acting in the performance of
his duties or a person lawfully assisting him therein or a
person making or assisting in a lawful arrest;

(ii) The actor has been unlawfully dispossessed of the
property and is making a reentry or recaption justified by
section 2C:3-6; or

(iii) The actor reasonably believes that such force is neces-
sary to protect himself against death or serious bodily harm.

(2) The use of deadly force is not justifiable under this section
unless the actor reasonably believes that such force is necessary to
protect himself against death or serious bodily harm; nor is it
justifiable if':

(a) The actor, with the purpose of causing death or serious
bodily harm, provoked the use of force against himself in the same
encounter; or

(b) The actor knows that he can avoid the necessity of using such
force with complete safety by retreating or by surrendering pos-
session of a thing to a person asserting a claim of right thereto
ol by complying with a demand that he abstain from any action
which he has no duty to take, except that:

(1) The actor is not obliged to retreat from his dwelling,
unless he was the initial aggressor or is assailed in his dwelling
by another person whose dwelling the actor knows it to be; and

(ii) A public officer justified in using force in the perform-
ance of his duties or a person justified in using foree in his
assistance or a person justified in using force in making an
arrest or preventing an escape is not obliged to desist from
efforts to perform such duty, effect such arrest or prevent
such escape because of resistance or threatened resistance by
or on behalf of the person against whom such action is directed.

(3) Except as required by paragraphs (1) and (2) of this sub-
section, a person ecmploying protective force may estimate the
necessity of using force when the force is used, without retreating,
surrendering possession, doing any other act which he has no legal
duty to do or abstaining from any lawful action.

Souree: N. J. S. 2A:113-6; Model Penal Code: 3.04.

2C:3-5. Use of Force for the Protection of Other Persons.
a. Subject to the provisions of this section and of section 2C:3-9,
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the use of foree upon or toward the person of another is justifiable
to protect a third person when:

(1) The actor would be justificd under section 2C:3 -1 in using
such force to protect himself against the injury he belicves to be
threatened to the person whom he sceks to protect; and

(2) Under the circumstances as the actor reasonably belicves
them to be, the person whom he seeks to protect would be justified
in using such protective force; and !

(3) The actor reasonably believes that his intervention is neces-
sary for the protection of such other person.

b. Notwithstanding subscction a. of this section:

(1) When the actor would be obliged under section 2C:34
b. (2) (b) to retreat or take other action be is not obliged to do so
before using force for the protection of another person, unless he
knows that he can thereby secure the complete safety of such other
person, and

(2) When the person whom the actor seeks to protect would be
obliged under section 2C:3-4 b. (2) (b) to retreat or take similar
action if he knew that he could obtain complete safety v so doing,
the actor is obliged to try to cause him to do so before using force
in liis protection if the actor knows that he can obtain complete
safety 1n that way: and

(3) Neither the actor nor the person whom he seeks to proteet
is obliged to retreat when in the other’s dwelling to any greater
extent than in his own.

Seurce: N.J. S. 2A:113-6; Model Penal Code: 3.05.

2C:3-6. Use of Force in Defense of Premises or Personal
Property. a. Use of force in defense of premises. Subject to the
provisions of this section and of section 2C:3-9, the use of foree
upon or toward the person of another is justifiable when the actor
1s in possession or control of premises or is licensed or privileged
to be thereon and he reasonably believes sueh force necessary to
prevent or terminate what he reasonably believes to be the com-
mission or attempted commission of a criminal trespass by such
other person in or upon such premises.

b. Limitations on justifiable usc of force in defense of premises.

(1) Request to desist. The use of force is justifiable under this
section only if the actor first requests the person against whom
auch fovee is used to desist from his intereference with the property,
wnless the actor reasonahly helieves that:

(a) Such request would be useless:
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(b) It would be dangerous to himself or another person to make
the request; or

(¢) Substantial harm will be done to the physical condition of
the property which is sought to be protected before the request can
effectively be made.

(2) Exclusion of trespasser. The use of foree is not justifiable
under this section if the actor knows.that the exclusion of the
trespasser will expose him to substantial danger of serious bodily
harm.

(3) Use of deadly force. The use of deadly force is not justifiable
under subsection a. of this scction unless the actor reasonably
believes that:

(a) The person against whom the force is used is attempting to
dispossess him of his dwelling otherwise than under a claim of
right to its possession; or

(b) The person against whom the force is used is attempting to
commit or consummate arson, burglary, robbery or other criminal
theft or property destruction; except that

(¢) Deadly force does not become justifiable under subscetions
(a) and (b) of this subscction unless:

(1) The person against whom it is employed has employed
or threatened deadly force against or in the presence of the
actor; or

(i1) The use of force other than deadly foree to prevent the
commission or the consummation of the crime would expose
the actor or another in his presence to substantial danger of
serious bodily harm.

c. Use of force in defense of personal property. Subject to the
provisions of subsection d. of this section and of section 2C:3-9,
the use of force upon or toward the person of another is justifiable
when the actor reasonably believes it necessary to prevent what he
reasonably believes to be an attempt by such other person to commit
theft, eriminal mischief or other criminal interference with personal
property in his possession or in the possession of another for whose
protection he acts.

d. Limitations on justifiable use of force in defense of personal
property.

(1) Request to desist and exclusion of trespasser. The limita-
tions of subsection b. (1) and (2) of this section apply to subsee-
tion ¢ of this section.

(2) Use of deadly force. The use of deadly forece in defense of

personal property is not justified unless justified under another
provision of this chapter.
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Source: N. J. S. 2A:113-6; Model Penal Code: 3.06.

2C:3-7. Use of Force in Law IEnforcement. a. Use of forece
justifiable to cffect an arrest. Subject to the provisions of this
scction and of section 2C:3-9, 1lic nse of force upon orv toward the
person of another is justifiable when the actor is making or assisting
in making an arrest and the actor reasonably believes that such
force is immediately necessary to effeet a lawful arrest.

h. Limitations on the use of force.

(1) The use of foree is not justifiable under this scetion unless:

(a) The actor makes known the purpose of the arrest or reason-
ably believes that it is otherwise known by or cannot reasonably
be made known to the person to be arrested; and

(b) When the arrest is made nnder a warrant, the warrant is
valid or reasonably believed by the actor to be valid.

(2} The use of deadly force is not justifiable under this section
unless

(a) The actor effecting the arrest is authorized to act as a
peace officer or has been summoned by and is assisting a person
whom lie reasonably believes to be authorized to act as a peace
officer; and

(b) The actor reasonably believes that the force employed cre-
ates no substantial risk of injury to innocent persons; and

(¢) The actor reasonably believes that the erime for which the
arrest is made was homicide, kidnapping, *[rape, sodomy3¥* *an
off ense under 2C:14-2 or 2C:14-3%, arson, robbery, burglary of
an occupied dwelling, or an attempt to commit one of these erimes.

**(d) The actor reasonably believes:

(i) There is an imminent threat of deadly force to himself
or a third party;

(it) The use of deadly force is mecessary to thwart the
commission of a ¢rime as set forth in subparagraph (c) of this
paragraph; or

(11) The use of deadly force is mecessary to prevent an
escape®*

c. Use of force to prevent escape from custedy. The use of force
to prevent the escape of an arrested person from custody is justi-
fiable when the force could, under subsections a. and b. of this
scetion, have been emploved to effect the arrest under which the
person anthorized to act as a peace officer is, however, justified in
nusing any foree including deadly foree, which he reasonably believes
to be lmmediately neeessary to prevent the escape of a person

40
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committed to a jail, prison, or other institution for the detention of
persons charged with or convicted of an offense so long as the actor
believes that the force employed creates no substantial risk of
Injury to innocent persons.

d. Use of force by private person assisting an unlawful arrest.
(1) A private person who is summoned by a peace officer to
assistin effeeting an unlawful arrest is justified in using any force
which he would be justified in using if the arrest were lawful, pro-
vided that he does not believe the arrest is unlawful.

(2) A privale person who assists another private persen in
effeceting an unlawful arrest, or who, not being summoncd, assists
a peace officer in effecting an unlawful arrest, is justified in using
any force which he would be justified in using if the arrest were
lawful, provided that (a) he reasonably believes the arrest is lawful,
and (b) the arvest would be lawful if the facts were as he believes
them to be and such belief is reasonable.

e. Usc of force to prevent suicide or the commission of a c¢rinte.
The use of force upon or toward the person of another is justifiable
when the actor reasonably believes that such force is immediately
necessary to prevent such other person from committing suicide,
mnfliecting serious bodily harm upon himself, committing or con-
summating the commission of a crime involving or threatening
bodily harm, damage to or loss of property or a breach of the peace,
except that:

(1) Any limitations imposed by the other provisions of this
chapter on the justitiable use of force in self-protection, for the
protection of others, the protection of property, the effectuation
of an arrest or the prevention of an escape from custody shall
apply notwithstanding the eriminality of the conduct against which
such foree is used; and

(2) The use of deadly force is not in any event justifiable under
this subsection unless the actor reasonably believes that it is likely
that the person whom he secks to prevent from comnutting a erime
will endanger buman life or inflict serious physical injury upon
another unless the commission or the consummation of the erime is
prevented and that the use of such force presents no substantial
risk of injury to innocent persons.

Source: N. J. S.2A:113-6; Model Penal Code: 3.07.

2(":3-8. Use of Foree by Persons With Special Responsibility
for Clare, Diseipline or Safety of Others. The use of foree upon or
toward the person of another is justifiable as permitted by law or
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as would be a defense in a civil action based thereon where the
actor has been vested or entrusted with special responsibility for
the care, supervision, disciplie or safety of another or of others
and the force 1s used for the purpose of and, subject to secction
20 :3-9 (b), to the extent necessary to further that respounsibility,
unless:

a. The code or the law defining thelotfense deals with the specific
situation involved; or

b. A legislative purpose to exclude the justification elaimed other-
wise plainly appears; or

c. Deadly force 1s used, in which case such force niust be other-
wise justifiable ander the provisions of this chapter.

Source: Model Penal Code: 3.0%.

20:5-9. Mistake of Law as to Unlawfulness of Force or Legality
of Arrest; Reckless or Negligent Use of lixcessive But Otherwise
Justifiable Force; Reckles: or Negligent Injury or Risk of Injury
to lmmocent Persons. a. The justitication afforded by scetions
2(':3-4 to 2C:3-7 is unavailable when:

(1) The actor’s belief in the unlawfuiness of the force or con-
duct against which lhe emplovs protoetive foree or his belief in the
fawfnlness of an arrest which he cendeavors to effect by foree 1s
erroncous; and

(2) IHis erroris due to ignoranece or mistake as to the provisions
of the code, any other provisions of the eriminal law or the law
governing the legality of an arrest or secarch.

b. When the actor belicves that the use of force upon or toward
the persen of anothier is necessary for any of the purposes for
which such belief wonld establish a justlification under sections
2C:5-3 to 3-8 hnt the actor is reckless or negligent in having such
belief or in acquiring or failing to acquire any knowledge or belief
whieh is material to the justifiability of his use of foree, the justi-
fication afforded by those scctions shall not prevent the actor being
found guilty of an offense for which recklessness or negligence, as
the case may be, suffices to establish culpability.

c. When the actor is justified under sections 2C:3-3 to 3-8 in
using force upon or toward the persen of another but he recklessly
or negligently injures or creates a risk of injury to innocent per-
sons, the justification afforded by those sections 1s unavailable
in a proseention for soch reeklessness or negligence towards
Inmocent persons.

Source: Model Penal Code: 3.09.
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2C:3-10. Justification in Property Crimes. Conduct involving
the appropriation, seizure or destruction of, damage to, intrusion
on, or interference with, property is justifiable under circumstances
which would establish a defense of privilege in a civil action based
thereon, unless:

a. The code or the law defining the offense deals with the specific
situation involved; or

b. Alegislative purpose to exclude the justification claimed other-
wise plainly appears.
Model Penal Code: 3.10.

2C:3-11. Definitions. In the chapter, unless a different meaning
plainly is required: a. “Unlawful force”” means force, includ-
ing confinement, which is employed without the consent of the
person against whom it is directed and the employment of which
coustitutes an offense or actionable lort or would constitute such
offense or tort except for a defense (such as the absence of intent,
negligence, or mental capacity ; duress, youth, or diplomatic status)
not amounting to a privilege to use the force. Assent constitutes
cousent, within the meaning of this section, whether or not it other-
wise is legally cffective, except assent to the infliction of death or
serious bodily harm.

b. ““Deadly force” means force which the actor uses with the
purposc of causing or which he knows to create a substantial risk
of causing death or serious bodily harm. Purposely firing a fire-
arm in the direetion of another person or at a vehicle**, building or
structyre™ in which another person is belicved to be constitutes
dendlv force. A threat to canse death ov serious bodily harm, by the
production of a weapon or otherwise, so long as the actor’s purpose
is limited to ereating an apprehension that he will use deadly fovee
if necessary, does not constitute deadly foree.

c. “‘Dwelling”’ means any building or structure, though movable
or temporary, or a portion thereof, which is for the time being the
actor’s home or place of lodging.

d. ““Serious bodily barm’” means bodily harm which creates a
substantial risk of death or which causes serious, permanent dis-
figurement or protracted loss or impairment of the function of any
bodily member or organ or which results from aggravated rape or
aggravated sodomy.

Model Penal Code: 3.11

Source:

Source:
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Section

2C:4-1. Insanity Defense *EAbolished]}*.

2C:4-2.  Evidence of Mental Disease or Defect Admissible When
Relevant to Element of the Offense.

2C:4-3. Requirement of Notice.

2044, Mental Disease or Defeet Excluding Fitness to Proceed.

2C 5. Psvchiatric Examination of Defendaut With Respect to
Fitness to Proceed.

2C:4-6.  Determination of Fitness to Proceed; IXtfect of Finding
of Unfitness: Proceedings if Fitness is Regained;
Post-Commitment Hearing.

2(:4-7.  *FTestimony by Psychiatrists or Other Experts.]*
*Dhisposition.”

2C:4-8.  Commitment of a Person by Reason of Mental Disease
or Defect.

2(C:4-0. Release of Persons Committed by Reason of Mental
Discase or Defeet.

20 :4-10. Statements for Purposes of Iixamination or Treatment
Inadniissible Except on Issue of Mental Condition.

2C:4-11. Immaturity Excluding Criminal Convietion; Transfer

of Proceedings to Juvenile Court.

200 :4-1. Insanity Defense Abolished. Insanity as a speeific,
coparale defense to a charge of a crime 1s abolished.
Source: New.J*

$90 141, Insunity Defense. A person is not criminally responsible
for conduct if atb the time of such conduct he was laboring under
such a defect of reason, from discase of the mind as 1ot to know
the nature and quality of the act he was doing, or if he did know 1,
that he did not know what he was doing was wrong.*

20':4-92, Fvidence of Mental Disease or Defect Admissible When
Relevant to Element of the Offense. a. Evidence that the defendant
suiTered from a mental discase or defect is admissible whenever it
is relevant to prove that the defendant did not have a state of mind
whicli is an clement of {he offensc.

b. Whenever evidence is admitted under subsection a. of this
seetion, the prosceution may therecafter offer evidence in rebuttal.
Sonrce: Model Penal Code: 4.02.

*E2C:4-3, Requirement of Notice. If the defendant intends to
clainm mental disease or defeet as negating a state of niimd which is

an clement of the crime charged or as a matter which should be
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considered at trial in determining the penalty, he shall serve
notice of such intention upon the prosecutor in accordance with
the Rules of the Court.}*

*2C:4-3. Requirement of Notice.

a. Mental disease or defect excluding responsibility is an ajjirma-
tive defense to be proved by the accused by a preponderance of the
evidence. ~

b. If a defendant intends to claim insawnity or mental wnfirmity
as a defense, he shall serve notice of such ntention upon the pros-
ecuting attorney i accordance with the Rules of Court.

c. When a defendant is acquitted on the ground of mental disease
or defect excluding responsibility, the verdict and judgment shall
so state.*

Source: N. J. S. 2A:163-3; Model Penal Code: 4.03.

20 :4+-4. Mental Disease or Defect Excluding Fitness to Proceed.
*a.* No person who as a result of mental disease or defect lacks
capacity to understand the proceedings against him or to assist in
his own defense shall be tried, convicted or sentenced for the com-
mission ot an offense so long as such incapacity endures.

*b. A person shall be considered mentally competent to stand
trial on crimanal charges if the proofs shall establish:

(1) That the defendant has the mental capacity to appreciate his
presence wn relation to tume, place and things; and

(2) That his elementary mental processes are such that he com-
prehends:

(a) That he 1s in a court of justice charged with a criminal
offense;

(b) That there 1s a judge on the bench;

(c) That there is a prosecutor present who will try to convict
him of a criminal charge;

(d) That he has a lawyer who will undertake to defend him
agawnst that charge;

(e) That he will be expected to tell to the best of his mental
ability the facts swrrounding him at the teme and place where the
alleged violatwon was commatted if he chooses to testify and under-
stands the right not to testify;

(f) That there is or will be a jury present to pass upon evidence
adduced as to guilt or innocense of such charge or, that if he should
choose Lo emter into plea negotiations or to plead guilty, that he
comprehend the consequences of a guilty plea and that he be able
to knowingly, intelligently, and voluntarily waive those rights which
are warved upon such entry of a guilty plea; and
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(g) That e has the ability to participate in an “xlintelligent]™®

“*qdequate™ presentalion of lis defense.” gg
Source: N.J. S. 2A:163-2; Model Penal Code: 4.04. 0
9(:4-5. Psychiatric Examination of Defendant With Respect to 4

Fitness to Proceed. a. Whenever there is reason to doubt the
dofendant’s fitness to proceed, the court may on motion by the
prosecutor, the defendant or on its own motion, appoint at least
onc qualified psychiatrist to examine and report upon the mental
condition of the defendant. The psychiatrist so appointed shall be
either:

Ha Qo LD —

“[(1) From alist maintained by the Commissioner of Institutiogs
and Agencies of members of the staff of appropriate publie ;
institutions;§* ’

*F(2)F* *(1)* From a list agreed to by the court, the prosccutor
and the defendant; or

“[(3)F* “(2)* Agreed to by the court, prosecutor and defepdant. :
The court mav order the defendant to be committed to a hospital or
other suitable facility for the purpose of the examination for a
period of not exceeding 30 days. A qualified psychiatrist retained
v the defendant or by the prosccution shall, if requested, be per-
mitted to examine the defendant. Upon showing of particular need,
npon otion, the court may order commitment for an additional
period not exceeding “£30F " 157 days. :

b. The report of the examination shall include at least the fol-

a0 =1 Cy O

19

20

lowing: (1) a description of the nature of the exumination;‘()?) a @9
diagnosis of the mental condition of the defendant; (3) if the 3 99
defendant suffers from a mental discase or defect, an opinion as to § 23
his capacity to understand the proceedings against him and to &2y
assist in his own defensc. The examining psychiatrist or psychia- 8 94,
{risls may ask questions respecting the crime charged when such 95
questions are necessary to enable formation of an opinion as .to B
a velevant issue®, however, the evidentiary character of any - W o
culpatory statement shall be lumited catprcssly_ to the question of 28
compelency and shall not be admissible on the issuc of qualt*. 9
c. If the examination cannot be conducted by reason of the % g9
nnwillingness of the defendant to participate thercin, the report @ s
shall so state aud shall include, if possible, an opinion as to & g1,

whether sueh unwillingness of the «defendant was the result of
moental disease or defeet. Upon the tiling of such a 1'0p01‘t,' the
('ourt may permit examination without cooperation, may appom.t a
different psyehiatrist, or may commit the defendant for observation

3
3lc
3

40

for a period not exceeding 30 days except on good cause shown,
or exclude or limit testimony by the defense psychiatrist.

d. The report of the examination shall be sent by the psychiatrist
to the court, the prosecutor and counsel for the defendant.
Source: Model Penal Code: 4.05.

2C:4-6. Determination of Fitness to Proceed; Effect of Finding
of Unfitness; Proceedings if Fitness is Regained; Post-Commit-
ment Hearing. a. When the issue of the defendant’s fitness to
proceed is raised, the issue shall be determined by the court. If
neither the prosecutor nor counsel for the defendant contests the
finding of the report filed pursuant to section 2C:4-5, the court may
make the determination on the basis of such report. If the finding
is contested or if there is no report, the court shall hold a hearing
on the issue. If the reportis received in evidence upon such hearing,
either party shall bave the right to summon and examine the

psychiatrists who joined in the report and to offer evidence upon
the issue.

b. If the court determines that the defendant lacks fitness to
proceed, the proceeding against him shall be suspended, except as
provided in subsection c. of this section. At this time, the court
may commit him to the custody of the Commissioner of *[Institu-
tions and Agencies]® “Human **[Resources™I** “*Services*™ to
be placed in an appropriate institution if it is found that the
defendant is so dangerous to himself or others as to require institu-
tionalization, or it shall proceed to determine whether placement in
an out-patient setting or release is appropriate ; provided, however,
that no comniitment to any institution shall be in excess of such
period of time during which it can be determined whether it is
substantially probable that the defendant could regain his compe-
tence within the foresceable future.

c. If the defendant has not regained his fitness to proceed within
*Fa period of 12 months}* *such time as the court may deem
adequate® from the time that it was determined that the defendant
lacked such fitness, the court shall after a hearing, if onc is re-
quested, dismiss thec harges and either order the defendant dis-
charged, or, subject to law governing civil commitment of persons
suffering from mental disease or defect, order the defendant com-
mitted to an appropriate institution. **When the charaes are not
dismissed, cach defendant’s case shall be specifically revicwed by
the court at ¢ month intervals until an order is made by the court
that the defendant stand triol or that the charges be dismissed.**
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d. When the court, on its own motion or upon application of the

commissioner, his designee or eitlier party, determines after a
hearing, if a hearing is requested, that the defendant has regained

fitness to proceed, the proceedings shall be resumed.
e. When the court, on its own motion or upon application to the

comuissioner, his designee, or cither party, determines after a
hearing, if a hearing 1is requcste(]l, that the defendant has not #&
regained fitness to proceed, the court may order tiie institution of $E
civil commitment proceedings, or, if it is found that the defendant

may be paroled or released on condition without danger to liimself
or to others, the court may so order. If it is determined that it is

not substantially probable that the defendant will regain hig compe-
tence i the foresecable future, the court may dismiss the charge |
and either order the defendant to be discharged, or, subjeet to the 3
law coverning the civil commitment of persons suffering from §
mental disease or defeet, ovder the defendant committed to an 3

appropriate institution.

. The fact that the defendant is unfit to proceed does not pre-
clade determination of any legal objection to the prosceution which §
is susceptible of fair determination prior to {vial and without the

personal participation of the defendant.

1056, . 435 1963, . 59, 5. 67; Model Penal Code: .06,

*E2C:4-7. Testimony by Psveluatrists or Other Exypevts. When ;

a psyvehiatrist or other expert testifies coneerriug the defendant’s

mental condition, he ghall be permitted to testify as to the nalure ;
of any examination of the defendant, any diagnosis of the mental *

comlition of the defendant at the time of the commission of the

offeuse charged and, as permilted by scction 2C:4-2, liis opinion |
as to whether the defendant had the particular state of mind which §
is an clement of the offense charged, or, as permitted by section J& 26
2(1:4-8, liis opinion as to the extent, if any, to which the capacity 3
of the defendant to appreciate the wrongfulness of his conduct or 3
coniorm his conduct to the requirements of law was impaired by j
mental disease or defeet. Flis testimony may include information ;
reasonubly serving to clarify his diagnosis and opinion and may be j
croxs-examined as to any matter bearing on his competency or §

credibility or the validity of his diagnosis or opinion.}*

“20 -7, Disposition. [f « defendant is acquitted by reason of
wsanily the court shall disposc of the case as provided for in sec- ]

tion 20 :1=8 of thas cliapter *
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Source: N. J. S. 2A:163-2; R. S. 30:4-82 amended 1953, c. 29, s. 40;
1956, ¢. 43; 1965, ¢. 59, s. 67; Model Penal Code: 4.07.

20:4-8. Commitment of a Person by Reason of Mental Disease
or Defect. *[a. After conviction, upon motion of the defendant or
the proscentor, that disposition of the defendant be made pnrsuant
to this scetion, the court shall order a hearing ou the issue.

b. The court may, upon motion of the prosecutor, for good cause
shown,3* *a. After acquittal by reason of imsanity or mental
defect, the court shall* order that the defendant undergo a psy-
chiatric examination by a psvchiatrist of the prosecutor’s choice.
If the examination cannot take place because of the unwillingness
of the defendant to participate, the court shall proceed as in section
2C:4-5c. The defendant, pursuant to this section, may also be
examined by a psychiatrist of his own choice.

*[c. If at the hearing, the court finds from the evidence before
it, that the defendant at the time of the commission of the erime
suffered from a mental disease or defect (such mental disease or
defect shall not include any abnormality manifested only by
repeated eriminal or other repeated wrongtul conduet) which sub-
stantially impaired his capacity to appreciate the wrongfulness of
his conduct or to conform his conduct to the requirements of the
law, the court shall, in licu of sentence:J*

*b. The court shall dispose of the defendant in the following
manner:”

(1) If the court finds that the defendant may be released without
danger to the community *or to himself* without supervision, the
court shall so release the defendant; or

(2) If the court finds that the defendant may be released without
danger to the comumnity “or to himself* under supervision or
under conditions, the court shall so ovder; or

(3) If the court finds that the defendant cannot he released with
or without supervision or conditions without posine a danger to
the community *or to himself*, it shall commit the defendant to a
mental health facility approved for this purpose by the Commis-
sioner of **[Tnstitutions and AgenciesY** ** Human Services™ for
an indelerminate term not to exceed the maximum term of impris-
onmient provided by law for the erime of which the defendant has
been *feonvietedY” “acqatted®.

*[d.J* *c.* No person committed under this section shall be con-
finecd within any penal or correctionnl instifution or anv part

thereof.
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*Le. If the court finds from the evidence admitted at the hearing
that the defendant did not at the time of the commission of the
crime sulfer from a mental disease or defect which substantially
impaired lis capacity to appreciate the wrongfulness of his conduet
or couform his conduct to the requirements of the law, the Court
shall impose sentence in the manner provided by law.

f. No statute relating to the remission of sentence by way of
commutation time for good hehaviof and for work performed shall
apply to any person committed pursuant to this section, but provi-
sion may bhe made for monetary compen%ation in amount to be
1)1escubcd by the state parole board in licu of remission of sentence
for work performed.

g. No civil disability applying to persons convicted of an offense
shall apply to persons committed or released nnder this section.
Source: Model Penal Code: 4.08.3*

20 :4-9. Release of Persons Committed by Reason of Mental
Disease or Defect. a. If a persou has been committed because of
dangerousness to the community and if the commissioner, or his
designee, or the superintendent of the institution to which the
person has been committed, is of the view that a person committed
to his custody, pursuant to scetion 2C:4-8, may be discharged o1
released on comhtlon without danger to bimseif or to others, or
that lic may be transferred to a less restrictive setting for {reat

ment, the commissioner or superintendent shall make a.ppljcation
fm‘ the discharge or release of such person in a report to the court
by wliich such person was committed and shall transmit a copy of
such application and report to the prosecutor, the court, and
defense counscl. The court may, in its diserction, appoint at least
two qualified psychiatrists, peither of whont may be on the staff
of the hospital to which the defendant had been committed, to exam-
ine suelr person and to report within 30 days, or such longer period
as the court defermines to be necessary for the purpose, their
opinion as to his mental condition.

b, 1f the court is satisfied by the report filed pnrsuant to sub-
section a. of this section and such testimony of the reporting
nsyvehiatrists as the court deems mnecessary that the committed
rerson may be discharged, releazed on condition without danger to
himself or others, or treated as in eivil commitment the conrl <hall
ordor his discharge, his release on such conditions as the court
determines to be necessary or his transfer. If the court is not so
safisfied, it shall promptly ovder 2 hearing to determine whether
snch person may safely be discharged, released or transferred. Any
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such hearing shall be deemed a civil proceeding. According to the
determination of the court upon the lLearing, the court shall pro-
ceed as in section 2C:4-8 *[e.]* *0.% (1), (2) or (3).

c. A committed person may make application for his discharge
or release to the court by which he was committed, and the pro-
cedure to be followed upon such application shall be the same as
that preseribed above in the case of an application by the com-
missioner.

d. Kach defendant’s case shall be specifically reviewed by the
committing court at 6-month intervals until the expiration of the
maximum period pursuant to subsection *[c.J* *b.* (3) of section
2C:4-8. Af the expiration of that maximum, the defendant must be
discharged; however, the State or other properly specified party
may then choose to bring an involuntary civil commitment action
pursuant to R. S. 30:4-25 ef seq.

Source: Model Penal Code: 4.08,

2C:4-10. Statements for Pnrposes of Iixamination or Treatment
Inadmissible ixcept on Issue of Mental Condition. A statement
made by a person subjected to psychiatric exaniination or treat-
nient pursuant to sections 2C:4-5, 6 or 9 for the purposes of such
exaiuination or treatment shall not be admissible in evidenee against
him in any eriminal proceeding on any issue other than that of
his mental condition but it shall be admissible upon that issue,
whether or not it would otherwise he deemed a privileged communi-
cation. When such a statement constitutes an admission of guilt
of the crime charged or of an element thercof, it shall only be
admissible where it appears at trial that conversations with the
examining psychiatrist were necessary to enable him to form an
opinion as to a matter in issue.
Model Penal Code: 4.09.

2C:4-11. Immaturity Fxcluding Criminal Convietion; Transfer
of Proceedings to Juvenile Conrt. a. A person shali not be tried
for or convicted of an offense if:

(1) At the time of the conduct charged to constitute the offense
he was less than *[16]™ *14* years of age, in which case the juvenile
and domestic relations court shall have exclusive jurisdiction; or

(2) At the time of th(, (’ondud chmocd to conqtltutn the offense
he was “[16 ov 17)F *714 **FosP* » %, °, 16, 0r 177 years of
age, unless:

(a) The juvenile and domestic relations court has no jurisdic-
tion over him;

Source:
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(b) The juvenile and domestic relations court has, pursuant to
P. L. 1973, c. 306, s. 7 (C. 2A:4-48), entered an order waiving
jurisdiction and veferring the case to the county prosecutor for
the iustitution of criminal proceedings against him;

(¢} The juvenile has, pursuant to P. L. 1973, c. 306, s. 8
(C. 2A:449), demanded indictment and trial by jury.

b. No court shall have jurisdiction to try and conviet a person
of an offense if criminal proccedings against him are barred by
subscction a. of this section. When it appears that a person
charged with the commission of an offense may be of such an age
that proceedings may be barred under subsection a. of this section,
the court shall hold a licaring thereon, and the burden shall be on
the prosceution {o establish to the satisfaction of the court that
the proceeding is not barred upon such grounds. If the court de-
termines that the proeceding is barred, custody of the person
chavged shall be surrendered to the juvenile and domestic relations
court, and the case, including all papers and processes relating
thereto shall be transferred.

Source: N..J. S, 24:85-4; Mode! Penal Code: 4.10.

Caavrer 5. Ixcioare Onives

Section

201:5-1. Criminal Attewpt.

201:0-2.  Couspiracy.

20:5-3. Incapacity, Irrespounsibility or Immunity of Party to
Conspiracy.

20:5-4. Grading of Criminal Attempt and Conspiracy; Mitiga-
tion in Cases of Lesser Danger; Multiple Convictions
Barred.

2C:5-5. Burglar’s Tools.

2C:0-6. Motor Vehicle Master Keyvs.

2C:5-1. Criminal Attempt. a. Definition of attempt. A person
is gnilty of an attempt to commnit a eriwe if, acting with the kind of
cnipability otherwise required for commiission of the ¢rime, he:

(1) Purposely engages in conduct which would constitute the
crime 1f the attendaut elrcwmstances were as a reasonable person
woilld believe them to he:

(2) When causing a particular vesult is an element of the crime,
does or omits to do anything with the purpose of causing such
resnlt without further conduet on his part: or

(3) Purposely does or omits to do anvthing which, under the
circumstances as a reasonable person wonld believe them to be, is
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an act or omission constituting a substantial step in a course of
conduct planned to culminate in his commission of the crime.

b. Conduct which may be held substantial step under subsection
a. (3). Conduct shall not be held to constitute a substantial step
under subsection a. (3) of this section unless it is strongly cor-
roborative of the actor’s criminal purpose.

c. Conduct designed to aid anothew in commission of a crime.
A person who engages in conduct designed to aid another to commit
a crime which would establish his complicity under section 2C:2-6
if the erime were committed by such other person, is guilty of an
attempt to commit the erime, although the erime is not committed
or attempted by such other person.

d. Renunciation of eriminal purpose. When the actor’s conduct
would otherwise constitute an attempt under subsection a. (2) or
(3) of this section, it is an affirmative defense which he must
prove by a preponderance of the evidence that he abandoned his
effort to commit the erime or otherwise prevented its commission,
under circumstances manifesting a complete and voluntary re-
nunciation of his criminal purpose. The establishment of such
defense does not, however, affect the liability of an accomplice
who did not join in such abandonment or prevention.

Within tlie meaning of this chapter, renunelation of criminal
purpose is not voluntary if it is motivated, in whole or in part, by
circumstances, not present or apparent at the inception of the
actor’s course of conduct, which increase the probability of detec-
tion or apprechension or which make more difficult the accomplish-
ment of the criminal purpose. Renunciation is not complete if it
is motivated by a decision to postpone the eriminal conduet until a
more advantageous time or to transfer the criminal effort to an-
other but similar objective or vietim. Renunciation is also not
complete if mere abandonment is insufficient to accomplish avoid-
ance of the offense in which case the defendant must have taken
further and aflirmative steps that prevented the commission
thereof.

Source: N.J.S. 2A:85-1; 2A:85-5; Model Penal Code: 5.01.

2C:5-2. Conspiracy. a. Definition of conspiracy. A person is
guilty of conspiracy with another person or persons to commit a
crime if with the purpose of promoting or facilitating its commis-
sion he:

(1) Agrees with such other person or persons that they or one
or more of them will engage in conduct which constitutes such
erime or an attempt or solicitation to commit such erime; or
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(2) Agrees to aid such other person or persons in the planning
or comnussion of such crime or of an attempt or solicitation to
commit such crime.

11-12 b. Scope of conspiratorial relationship. If a person guilty of
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conspiracy, as defined by subsection a. of this section, knows that
a person with whom he conspires to commit a crime has conspired
with another person or persons to commit the same erime, he is
guilty of conspiring with such othér persoun or persons, whether
or not Lie knows their identity, to commit such crime.

c. Conspiracy with multiple objectives. If a person conspires
to commit a number of erimes, he is guilty of only one conspiracy
so long as such multiple crimes are the objeet of the same agree-
ment or continuous conspiratorial relationship.

d. Overt act. No person may be convieted of conspiracy to com-
mit a erime, other than a crime of the first or second degree, unless
an overt act in pursnance of such conspiracy is proved to have
been done by him or by a person with whom he conspired.

¢. Renunciation of purpose. Tt is an affirmative defensc which
the actor must prove by a prepounderance of the evidence that he,
after conspiring to commit a erinme, informed the authority of the
oxistence of the conspiracy and bis participation therein, and
thwarted or ¢auxed to be thwarted the commission of any offense
in furtherance of the conspiracy, nuder circumstances manifesting
a complete and voluntary renunciation of criminal purpose as de-
fined in 20:5-1 (d), provided, however, that an attempt as defined
in 2C:5-1 shall not be considered an offense for purposes of re-
nunciation under this subscetion.

f. Duration of conspiracy. For the purpose of section 2C:1-6 d.:

(1) Conspiracy is a continning course of conduct which termi-
nates when the erime or erimes which are its object are eommitted
or the agreement that they be committed is abandoned by the de-
fendaut and by those with whon he conspired; and .

(2) Such abandonmeut is presumed if neither the defendant nor
anvone with whom he con=pired does any overt act in pursuance of
the conspiracy during the applicable period of limitation: and

(3) 1f an individual abandons the agreement, the conspiracy is
terninated as to him ouly if and when Lic advises those with whom
he conspired of his abandonment or he informs the law enforce-
ment authorities of the existence of the conspiracy and of his
participation therein.

Source: N0 2.0 080-15 249921 amended 1952, ¢. 91; 2.0 :98-2;
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C. 2A:98-3 (1961, c. 53, s. 1); C. 2A:98-4 (1961, c. 33, s. 2);

Model Penal Code: 5.03.

2C:5-3. Incapacity, Irresponsibility or Immunity of Party to
Conspiracy. a. In general. Except as provided in subsection b.
of this section, it is linmaterial to the liability of a person who
conspires with another to conmit a erime that:

(1) He or the person with whom he*tonspires does not oceupy a
particular position or have a particular characteristic which is an
element of such erime, if he believes that one of them does; or

(2) The person with whom he conspires 1s irresponsible or has
an immunity to prosecution or conviction for the commission of
the erime.

b. Execeptions to subseetion **[e.J** **a.**: Victims, behavior
inevitably incident to the commission of the erime. It is a defense to
a charge of conspiracy to commit a crime that if the object of the
conspiracy were achieved, the person charged would not be guilty
of a erime under the law defining the erime or as an accomplice
under seetion 2C:2-6 ¢. (1) or (2).

Source: Model Penal Code: 5.04.

2C:5—4. Grading of Criminal Attempt and Conspiracy; Mitiga-
tion in Cases of Lesser Danger; Multiple Convictions Barred.
a. Grading. Except as otherwise provided in this section:

(1) Attempt is a crime of the same grade and degree as the
most serious erime which is attempted; and

(2) Conspiracy is a crime of the same grade and degree as the
most serious erime which is an object of the conspiracy.

An attempt or conspiracy to commit a erime of the first degree
is a crime of the second degree.

b. Mitigation. The court may impose sentence for a crime of a
lower grade or degree if neither the particular conduet charged
nor the defendant presents a public danger warranting the grading
provided for such crime under subsection a. because:

(1) The criminal attempt or conspiracy charged is so inherently
unlikely to result or culminate in the commission of a crimne; or

(2) The conspiracy, as to the particular defendant charged, is
so peripherally related to the main unlawful enterprise.

Source: N. J.S.2A:85-5; 2A:98-1 amended 1952, ¢. 91; 2A :98-2;

C. 2A:98-3 (1961, c. 53, s. 1); C. 2A:98-4 (1961, c. 53, s. 2);

Model Penal Code: 5.05.

2C:5-5. Burglar’s Tools. Any person who manufactures or
possesses any engine, machine, tool or implement adapted, designed

;s
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or commonly used for commifting or facilitating offenses involving

forcible entry into premises, larceny by a physical taking, or theft
of scrviecs

a. Kuowing the same to be so adapted or designed or commonly
used: and

b. With citber a purpose so to use or employ it, or with a pur-

posc to provide it to some person who he knows has such a purpose

to use or employ it, is guilty of an it cnse.

The offeuse is a crime of the fourth degree if the defendant
mamnfactured such nstrument or tnplements; otherwise it is a
dizorderly persons offense.

Source: N.J. S, 22045, 2A:170-3.

20:0-5. Motor Velicle Master Kevs. a. Any person who know-

inglv possesses a wotor vehiele master key or device designed to

onerate alock or locks on motor vehicles or to start a motor vehicle

offensed** **erime of the fourth degree**,

b. Any person who offers or advertizes for sale, sclls or gives 1
. a motor &

to any person other than those excepted in subsection ¢
vehiele master key or deviee designed to operate a lock or locks

on a motfor vehicle or to start a motor vehicle without an ignition

Lov i guilty of a *"Ldizorderly pevsons offense** “Ferime of the
fourth degree”™*.

e. Subscetion a. shall not apply to a law enforcement officer, }
constable, lockemith or dealer, distributor or manufacturer of |

motor vehicles or motor vehicle locks, a garage keeper, or **[corpo-
rationsJ** **a person™™ engaged in the husiness of lending on the

sceurity of motor vehicles, or in the business of acquiring by j

purchase evidence of debt sceured by interests in motor vchicles,
and **[their]** **Nis** employees and agents.

Source: C. 2A:170-3.1 to 2A:170-3.3 (Laws of 1971, ¢. 315).

Caaprer 6. [Reservep]
CHAPTER 7. [RESERVED]
CmapreEr 8. [RESERVED]
CaarrerR 9. [RESERVED]
Crarter 10. [RESERVED]
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SUBTITLE 2. DEFINITION oF SPECIFIC OFFENSES
Part 1. OFrrENSEs INVOLVING DANGER TO THE PERSON

Cuapter 11. CriMivaL HomICIDE

Section

2C:11-1.  Definitions. -

2C:11-2.  Criminal Homicide.

2C:11-3. Murder.

2C:114. Manslaughter.

2C:11-5. *[Negligent Homicide.J* *Death by Auto.*
2C:11-6.  Aiding Suicide.

9C':11-1. Definitions. In chapters 11 through 14, unless a differ-
ent meaning plainly is required: . '

a. ““Bodily injury’’ means physical pain, illness or any lmpair-
ment of physical condition;

b. ““Serious bodily injury’’ means bodily injury which creates a
substantial risk of death or which causes serious, permanent dis-
figurement, or protracted loss or impairment of the function of any
bodily member or organ;

¢. “Deadly weapon’’ means any firearm or other weapon, deviee,
instrument, material or substance, whether animate or inanimate,
which in the manner it is used or is intended to be used, 1s known
to be capable of producing death or serious bodily injury.

Source: Model Penal Code: 210.0.

2(1:11-2. Criminal Homicide. a. A person is guilty **For§**

#*of** eriminal homicide if he purposely, knowingly, recklessly or,

under the cireumstances set forth in seetion 2C:11-5, negligently

causes the death of another human being.
b. Criminal homicide is murder, manslaughter or *[negligent
homicide}* *death by auto*.

Source: N. J. S. 2A:113-1 amended 1971, c¢. 2, s. 7; 2A:113-2
amended 1965, ¢. 212; 2A:113-3; 2A:1134; 2A:113-5; 2A:113-6;
2A:113-7; 2A:113-8; 2A:113-9; Model Penal Code: 210.1.
2C:11-3. Murder. a. Except as provided in section 2C:11-4

a. (1), criminal homicide constitutes murder when:

(1) It is committed purposely; or
(2) It is committed knowingly; or

(3) Itis committed when the actor, acting either alone or with
one or more other persons, is engaged in the commission of, or
an attempt to commit, or flight after committing or attempting to

o7
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commmit robbery, “Fageravated rape, ageravated sodomy, aggra-
vated] " “Fsexnal assaalt,” arson, burglary, kidnapping or erim-
inal escape, and in the conrse ot and in furtherance of sueh crime
or of immediate flight theretfrom, *Lhe, or another participant, if
there be any,} “any person™ canses the death off a person other than
oue of the participants [ ; except that in any prosccution under this
subsection, in whieli the defendant was not the only participant in
the wuderlyving erime, 1t is an ‘affirmative defense that the
defendant:J* **[*.*]** **; except that in any prosecution under
this subsection, waclhech the defendant was not the only participant
w the wnderlying crime, it is an affirmative defense that the
defendant :™*

*[(a) Did not commit the homicidal act or in any way solicit,
request, command, importune, cause or ald the commission
thereof; and

(b) Was not armed with a deadly weapon, or any instrument,
article or substance readily capable of causing death or serious
physical injury and of a sort not ordinarily carried in public places
by law-abiding persons; and

(¢c) Had no reasonable ground to believe that any other par-
ticipant was armed with such a weapon, instrument, article or
substance; and

(d) Had no rcasonable ground to believe that any other partici-
pant intended to engage in conduct likely to result in death or
scrious physical injury. 3*

“a) Did nol cowet the howicidal aet or in any way solicit,
request. connand, tupor tune, canse or aid the conanission thereof;
aiidd

(b) Was not arwed with a deadly weapon, or any instrumend,
article or substavce veadily capable of causing death or serious
pliysical injury and of a sort ot ordinarily carvied in public places
b lewe-abiding persons; and

(c¢) Hlad no reasonable gronnd Lo believe that any other par-
ticipan! qeas armed aeith sucl a weapon, wstrument, article or
substance; and

() Had no reasonable yround to belicve that any otlher partici-
pant itended to cngage tn oconduct likely to result i death or
serions plygsical Gujary

b, Murder 1s a crime of the first degree but a person convieted
of murder may be sentenced by the court to (1) a term of 30 vears
of whieh the person must serve 15 years before being cligible for
parole or (2) as in a crime of the first degree except that the
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maximum term for such a erime of the first degree shall be 30 years.

**Nothing contained in this subsection shall prohibit the court from

imposing an extended term pursuant to 20 :43-7 for the crume of

murder.**

Source: N. J. S. 2A:113-1 amended 1971, c. 2, s. 7;
amended 1965, ¢. 212; Model Penal-Code: 210.2.

2C:114. Manslaughter. a. Criminal homicide constitutes man-
slaughter when:

(1) It is comunitted recklessly; or

(2) A homicide which would otherwise be murder under section
2 C:11-3 is committed in the heat of passion resulting from a
reasonable provocation,

b. Manslaughter is a crime of the second degree.
Source: N. J. S. 2A:113-5; Model Penal Code: 210.3.

*[2C:11-5. Negligent Homicide. a. Criminal homicide constitutes
negligent homicide when it is committed negligently.

b. Negligent homicide is a crinie of the fourth degree.J*

*20:11-5. Death by Auto. a. Criminal homicide constitutes
death by auto when it is caused by driving a vehicle carelessly and
heedlessly, im a willful or wanton disregard of the rights or safety
of others.

b. Death by auto is a crime of the fourth degree.

c. For good cause shown the couit may, in accepting a plea of
guilty under this section, order that such plea not be evidential in
any civil proceeding.*

Source: N. J. S. 2A.:113-9; Model Penal Code: 210.4.

2C:11-6. Aiding Suiecide. A person who purposely aids another
to commit suicide is guilty of a crime of the second degree if his
conduct causes such suicide or an attempted suicide, and otherwise
of a crime of the fourth degree.

Source: Model Penal Code: 210.5.

2A 113

CumarTer 12. Assaurr; Rroxiess ENDaNGERrING; THREATS
y 3

Section

2C:12-1.  Assault.

2C:12-2.  Recklessly Endangering Another Person.
2(:12-3. Terroristic Threats.

2C:12-1. Assault. a. Simple assault. A person is guilty of
assault if he:

HY
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(1) Attempts to cause or purposely, knowingly or recklessly §

canses bodily injury to another; or

(2) Negligently causes bodily injury to another with a deadly ,

weapon; or

(3) Attempts by physical menace to put another in fear of

imminent serious bodily injury.

Simple assault is a disorderly pergons offense unless committed |
in a fight or scuffle entered into by mutual consent, in which case .

it i1s a petty disorderly persons offense.

if he:

(1) Attempts to cause serious bodily injury to another, or causes |
such injury purposely, knowingly or recklessly under circum- §
stances manifesting extreme indifference to the value of human j

life; or

(2) Attempts to cause or purposely or knowingly causes bodily -

injury to another with a deadly weapon; or

o

weapol; or

(4) Knowingly under circumstances manifesting extreme indif- §
ferenee to the value of human life points a fircarm, as defined in
scetion 2C:39-1 £, at or in the direction of another, whether or 3

not the actor believes it to be loaded; or

(5) Commits a simple assault as defined in subsections a. (1) and §

(2) of this section upon

(a) Any law enforcement officer acting in the performance of 4
Lis duties while in uniform or exhibiting evidence of his authority; 3

or

(b) Any paid or volunteer fireman acting in the performance of §
his duties while in uniform or otherwise clearly identifiable as being }

engaged in the performance of thie duties of a fireman; or

(¢) Any person engaged in emergency first-aid or medical ser-
vices acting in the performance of his duties while in uniform or §
otherwise clearly identifiable as being engaged in the performance }

of emergencey fire-aid or medical services.

Aggravated assault under subsection b. (1) is a erime of the §
sccond degree; under subsection b. (2) is a erime of the third f
degree; under subsection b. (3) and b. (4) is a erime of the fourth j
degree; and under subsection b. (5) is a crime of the third degree 3§
if the victim suffers bodily injury. Otherwise it is a crime of the

fourth degree.
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(3) Recklessly causes bodily injury to another with a deadly J
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Source: N. J. S. 2A:90-1; 2A:90-2; 2A:90-3; C. 2A:90-4 (1962,
e. 39, s. 1 amended 1967, ¢. 183; 1967, c. 262); N. J. S. 2A:99-1;
2A:101-1;  2A:125-1; 2A:129-1; 2A:148-G; 2A:170-26;
2A:170-27; Model Penal Code: 211.1.

2C:12-2. Recklessly Endangering Another Person. a. A person
who purposely or knowingly does any act, including putting up a
false light, which results in the loss er destruction of a vessel
commits a crime of the third degree.

b. A person commits a crime of the fourth degree if he:

(1) Manufactures or sells a golf ball containing acid or corrosive
fluid substance; or

(2) Purposely or knowingly offers, gives or entices any *fchild
under the age of 16J* *person® to take or accept any treat, candy,
gift or food which is poisonous, deleterious or harmful to the health
or welfare of such *[child]* *person®.
Source: N. J. S. 2A:123-1; 2A:128-1; C. 2A:170-54.2 (1968,

c. 324.).

2C:12-3. Terroristic Threats. A person is guilty of a crime of
the third degree if he threatens to commit any crime of violeuce
with purpose to terrorize another or to cause evacuation of a
building, place of assembly, or facility of public transportation, or
otherwise to cause serious public inconvenience, or in reckless
disregard of the risk of causing such terror or inconvenience.
Source: N. J. S. 2A:105-3 amended 1963, e. 152; 2A:113-3;

2A:118-2; 2A:170-9 amended 1971, c. 87, s. 1; 2A:170-28;

22:170-29 amended 1965, e. 172; Model Penal Code: 211.8.

CuaprtreEr 13. Kipxappine AND REeLaTED OrFrENSES: COERCION

Section

2C:13-1. Kidnapping.

2C:13-2. Criminal Restraint.
2C:13-3. False Imprisonment.
2C:13-4. Interference with Custody.
2C:13-3. Criminal Coercion.

200:13-1. Kidnapping. a. Holding for ransom, reward or as a
hostage. A person is guilty of kidnapping if he unlawfully removes
another from the place where he is found or if he unlawfully con-
fines another with the purpose of holding that person for ransom
or reward or as a shicld or hostage.
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b. Holding for other purposes. A person is guilty of kidnapping
if he unlawfully removes another from his place of residence or
business, or a substantial distance from the vicinity where he is
found, orif e unlawfully confines another for a substantial period,
witli any of the following purposes:

(1) To facilitate commission of any erime or flight thereafter;

(2} To inflict bodily injury on or to terrorize the vietim or
another; or I

() To interfere with the performance of any governmental or
political function,

e. Graduation of kidnapping. *[Kidnapping is a crime of the
first degree unless the actor voluntarily releases the victim un-
harmed and in a safe place prior to apprehension, in which case it
is a erime of the sccond degree. J* *Unless the actor releases the
victim unharmed and wn a safe place prior to apprehension, in which
case it is a crime of the second degree, kidnapping is a crime of the

y first degree except that a person convicted of kidnapping as a

crime of the first degree, may be sentenced to an ordinary term of
mmpirisonment of between 15 ycars and 30 years.®

d. “Unlawful’’ removal or confinement. A removal or confine-
ment is unlawful within the meaning of this section and of sections
20:13-2 and 3 if it 1s accomplished by forece, threat or deception,
or, in the case of a person who is under the age of 14 or is incom-
petent, 1f it is accomplished without the consent of a parent,
guardian or other person responsible for general supervision of
his welfare.

Source: N, J.S. 2A:118-1; Model Penal Code: 212.1.

2¢::13-2. Criminal Restraint. A person commits a crime of the
(hird degree if he knowingly:

a. Restrains another unlawfully in circumstances exposing the
other to risk of serious bodily injury; or

b. iiolds another in a condilion of involuntary servitude.

The creation by the actor of circumstances resulting in a belief
by avother that he must remain in a particular location shall for
puwrposes of this section be deemed to be a holding in a condition
of involuntary servitude,

In any proseention under subsection b., 1t 1z an afirmative defense
that the person held was a ehild less than 18 years old and the
actor was a relative or legal euardian of such child and his sole
purpose was to assume control of sueh child.

Source: N. J. S, 2A:133-3: 2A:1334:; 2A:133-5;
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2A:133-7; 2A:133-8; 2A:133-9;

2A :133-12; Model Penal Code: 212.2.

2(:13-3. False Imprisonment. A person commits a disorderly
persons offense if he knowingly restrains another unlawfully so as
to interfere substantially with his liberty. In any prosecution
under this section, it is an affirmative defense that the person
restrained was a child less than eighteen years old and that the
actor was a relative of such child and that his sole purpose was to
assume control of such child.

Source: N. J. S. 2A:85-1; Model Penal Code: 212.3.

2(!:13-4. Interference With Custody. a. Custody of **[childen]**
#*children®*. A person commits an offense if he knowingly takes or
entiees any child under the age of 18 from the custody of its parent,
guardian or othier lawful custodian, when he has no privilege to
do so**, or he does so in violation of a court order®*. It is an
affirmative defense that:

(1) The actor believed that his action was necessary to preserve
the child from danger to its welfare; or

(2) The child, being at the time not less than 14 years old, was
taken away at its own volition and without purpose to commit a
criminal offense with or against the child.

Proof that the child was below the ecritical age gives rise to a
presumption that the actor knew the child’s age.

The offense is a crime of the fourth degree if the actor is neither
a parent of or person in equivalent relation to the child and if he
acted with knowledge that his conduct would cause serions alarm
for the child’s safety or in reckless disregard of a likelihiood of
causing such alarm. In all other cases it is a disorderly persons
offense.

b. Custody of committed persous. A person is guilty of a crime
of the fourth degree if he knowingly takes or entices any committed
person away from lawful custody when he is not privileged to do
g0. ““Committed person’’ means, in addition to anvone committed
under judicial warrant, any orphan, neglected or delinquent child,
mentally defective or insane person, or other dependent or incom-
petent person entrusted to another’s custody by or through a
recognized social azeney or othewise by authority of law.
Source: N.J. S. 2A:86-3; Model Penal Code: 212.4.

2(C:13-5. Criminal Coercion. a. Offense defined. A person is
guilty of criminal coerecion if, with purpose unlawfully to vestrie
another’s freedom of action to engage or refrain from engaging i
conduct, he threatens to:

2A:133-10; 2A:133-11;
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(1) Infliet bodily injury on anyone or commit any other offense;

(2) Accuse anyonc of an offense;

(3) kixpose any sceret which wonld tend to subject any person
to hatred, contempt or ridicule, or to impair his eredit or business
repute;

(4) Take or withhold action as an official, or cause an official to
take or withliold action;

(5) Bring about or continune a strike, boycott or other collective
action, except that such a threat shall not be deemed coercive when
thie restriction compelled is demanded in the course of negotiation
for the benefit of the group in whose interest the actor acts;

(6) Testify or provide information or withhold testimony or
information with respeet to another’s legal claim or defense; or

(7) Perform any other act which would not in itself substantially
benefit the actor but which is calculated to substantially harm
another person with respect to his health, safety, business, calling,
carcer, financial condition, reputation or personal relationships.

It is an affirmative defense to prosecution based on paracraphs
(2), (3), (4), (6) and (7) that the actor believed the accusation or
sceret to be true or the proposed official action justified and that
his purpose was limited to compelling tle other to behave in a way
reasonably related to the cireumstances which weve the subject of
the accusation, exposure or proposed official action, as by desisting
{rom turther misbehavior, making good a wrone done, or refrain-
ing from taking any action or responsibility for which the actor
believes the other disqualified.

b. Grading. Criminal coercion 1s a crime of the fourth degree
uniless the threat is to commit a erime more serious than one of the
fourth degree or the actor’s purpose is eriminal, in which cases the
offense 1s a crime of the third degree.

Source: N. J. S. 24:105-3 amended 1963, c¢. 152; C. 2A:105-5

(1968, c. 83); Model Penal Code: 212.5.

Cnarrer 14, Sexvat QrPrENSES

*fRection

20:14-1. Rape.

20142, Sodomy and Related Offenses.

200:14-5. Corruptioun of Minors and Seduction.

20714+ Sexual Assanlt.

2C: 145, Provisions Generally Applicable to Chapter 14.3*
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*Section

2C:14-1. Definitions.

2C:14-2. Sexual Assault.

2C:14-3. Criminal Sexual Contact.

2C:14—~4. **[Criminal Exposure.J** **Lewdness.**

20 :14-5. Provisions Gencerally Applicable to Chapter 14.
2C:14-6. Sentencing.

20:14-7. Admassibility of Evidence.®

*[2C:14-1. Rape. a. Aggravated rape. Any person who has
sexual intercourse with another not his spouse, is guilty of aggra-
vated rape if:

(1) He compels the other person to submit by force or by threat
of imminent” death, serious bodily injury, extreme pain or kid-
napping, to be inflicted on such other person or on any third
person; or

(2) He has substantially impaired the other person’s power to
appraise or control his conduct by administering or employing,
without the knowledge of such other person, drugs, intoxicants or
other means for the purpose of prevesting resistance; or

(3) The other person is unconscious; or

(4) The other person is less than 12 years old.

Agegravated rape is a erime of the first degree if (a) in the course
thercotf the actor inflicts serious bodily injury upon anyone, or (b)
the vietim was not a voluntary social companion of the actor npon
the occasion of the crime and had not previously permitted him
sexnal liberties. Otherwise the offense is a erime of the sccond
degree. Sexual intercourse includes intercourse per os or per anum
with some penetration, however slight; emission is not required.

b. Rape. Any person who has sexual intercourse with another
not his spouse, commits a crime of the third degree if:

(1) He compels the other person to submit by any threat that
would prevent resistance by a person of ordinary resolution; or

(2) He knows that the other person suffers from a miental
discase or defect which renders that person incapable of appraising
the nature of his conduct; or

(3) He knows that the other person is unaware that a sexual
act is being committed or that the other person submits because
tbat person mistakenly supposes that the actor is Ius spouse.

c. 1t is an affirmative defense to prosecution under this seetion
that the actor believed he was the spouse of the other person at
the time of the act.]”
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“20:14-1. Defiwibions. The following definitions apply to this
chapter:

a. ““Actor’” means a person accused of an offense proscribed
under this act;

b. “Tictim’ means a person alleging to have beew subjected to

off enses proscribed by this act;
c. U Sexwal penetrabion’ ameans vaginal intercourse, cunnilingus,
fellatio or anal intercourse betweeh persons or insertion of the
hand, finger or object into the anus or vagina either by the actor or
upon the actor’s instruction. The depth of insertion shall not be
relevant as to the question of commission of the crime;

d. “*Sexual contact’”’ means an intentional touching by the
victim or actor, either dirvectly or through clothing, of the victim’s
or actor’s intunate parts for the purpose of degrading or humiliat-
g the victum or sexually arousing or sexually gratifying the actor.
Sexual contact of the actor with himself must be in view of the
victin whom the actor knows to be present;

e. “Intvmate parts’ means the following body parts: sexual
organs, genital area, anal area, inner thigh, groin, buttock or breast
of a person;

f. ““Severe personal wmjury’’ means severe bodily injury, dis-
figurement, disease, incapacitating mental anguish or chronic pain;

g. “Physically liclpless’™ mieans that condition tn which a person
is wnconscious or is physically wnable to flee or is physically unable
to communicate unwillingness to act;

I. “Mentally defective’ means that condition in which a person 4

supfers from a mental disease or defect which renders that person
temporarily or permanently ncapable of appraising the nature of
his conduct;

1. “Mentally incapacitated’ means that condition i which a
person 18 rendered temporarily imcapable of appraising or con-

trolling lis conduct due to the influence of a narcotic, anesthetic,
intoxicant, or other substance administered to that person without ¥

lus prior knowledge or consent, or due to any other act committed
upon that person which rendered that person incapable of apprais-
wmg or controlling his conduct;

7. “Coercion’’ as used in this chapter shall refer to those acts
wlicl are defined as crininal cocrcion in section 20:15-5(1), (2),
(3). (1), (6) and (7).*

Sonrce: N, J. S, 2A:138-1 amended 1952, e. 94; 2A:138-2; Model

Penal Code: 2131,

G6

*[2C:14-2. Sodomy and Related Offenses. a. Aggravated
Sodomy. A person who engages in deviate sexual conduct or who
causes another to engage in deviate sexual conduct, is guilty of
aggravated sodomy if:

(1) He compels the other person to participate by force or by
threat of imminent death, serious bodily injury, extreme pain or
kidnapping, to be inflicted on anyone;-or

(2) He has substantially impaired the other person’s power to
appraise or control his conduct, by administering or employing
without the knowledge of the other person drugs, intoxicants or
other means for the purpose of preventing resistance; or

(3) The other person is less than 12 years old.

Aggravated sodomy is a erime of the first degree if (a) in the
course thercof the actor infliets serious bodily injury upon any-
one, or (b) the vietim was not a voluntary social companion of
the actor upon the occasion of the crime and had not previously
permitted the actor sexual liberties. Otherwise it is a crime of the
second degree.

For purposes of this chapter, deviate sexual conduct includes
sexual intercourse per os or per anum between persons who are
not hushand and wife.

b. Sodomy. A person who engages in deviate sexual conduct
with another person, or who causes another to engage in deviate
sexual conduect, commits a erime of the third degree if:

(1) He compels the other person to participate by any threat
that would prevent resistance hy a person of ordinary resolution;
or

(2) He knows that the other person suffers from a mental
disease or defect which renders him incapable of appraising the
nature of his conduct; or

(3) He knows that the other person submits because he is
unaware that a sexual act is being committed upon him.

c. Sexual contact with a human dead body. A person who
knowingly engages in sexual contact, as defined in section 2C:14-4,
with a hnman dead hody is a disorderly person.J*

*20:14-2. a. Sexual Assault. a. An actoris guilty of aggravated
sexual assaull if he commits an act of sexual pewnetration with
another person under any one of the following circimstances:

(1) The victim s less than 13 years old and the actor is at least
4 years older than the victim* *[J** **;**

(2) Thevictim is at least 13 but less than 16 years old and
67
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(a) The actor is related to the victim by blood or affinity to the
third degree, or

(b) The actor has supervisory or disciplinary power over the
victim by virtue of the actor’s legal, professional, or occupational
status, or

(c) The actor is a foster parent, a guardian, or stands i loco
parentis withwn the household;

(3) The act is committed during the commission, or attempted
commission, whetler alone or with one or more other persons, of
robbery, kidnapping, homicide, **[atrocious assault and bat-
teryd** **, aggravated assault™ on another, breaking and enter-
g, burglary, arson or criminal escape;

(4) The actor is armed with a weapon or any object fashioned
e such o sanner as lo lead e victim to reasonably belicve it to be
a wcapoi and threaicas by word or gesture to use the weapon or
object;

(5) The actor is aided or abetted by one or more other persons
and cither of the following circumstances exists:

(a) The actor uses physical force or coercion, or

(b) The wvictim is one whom the actor knew or should have
Inown was physically Lelpless, mentally defective or mentally ine
capacitated;

(6) The actoruses plysical foree or coercion and scvere personal
myury s sustained by the viclim.,

Aggravated sexual assault is a crime of the first degree.

b. An actor is guilly of scrual assault if he commits an act of
sexual contact with a victim who is less than 13 years old and at
least 4 years younger than the actor, or if the actor coinmits an act
of scxual penctration with another person under any one of the
following circumstances:

(1) The actor uses physical [orce* [, J** or coercion**** but
the ciclim does not sustain serere pevsonal mjury®™ ;#*

(2) The victim 1s one whom the actor kmew or should have
Inown was physically helpless, or mentally incapacitated;

(3) The victim is on probation or parole, or is detained in a
lospital, prison or oilicr institution or is mentally defective, and
the actor has supervicory or disciplinary power over the viclim
by virtice of the actoir’s legal, professional or occupational status;

() The victim is al Teast 16 but less than 18 years old and the
actor s a member of the victim’s lousehold with supervisory or
disciplinary power over tlhe victim.

(i8S

81

Sexual assault is a crime of the second degree.*
Source: N. J. S. 2A:143-1; 2A:143-2; Model Penal Code: 213.2.

*[2C:14-3. Corruption of Minors and Seduction. a. Offense de-
fined. Any person who has sexual intercourse with another not
his spouse, or any person who engages in deviate sexual conduct,
or causes another to engage in deviate sexual conduct, is guilty
of an offense if: ~

(1) He is at least 4 years older than the other person and such
other person is less than 16 years old; or

(2) He is the guardian of the other person or is otherwise re-
sponsible for the general supervision of his welfare and such other
person is less than 18 years old; or

(3) He has supervisory or disciplinary authority over the other
person and such other person is in custody of law or detained in
a hospital or other institution.

b. Grading. An offense under subsection a. (1) is a crime of the

third degree. Otherwise an offense under this section is a crime
of the fourth degree.}*

*2C :14-3. Criminal Sexual Contact. a. An actor is guilty of
aggravated criminal sexual contact if he commits an act of sexual
contact with the victim under any of the circumstances set forth
i 2C:14-2a. **[(1)F* **(2)** through (6).

Aggravated criminal sexual contact is a crime of the third degree.

b. Awn actor is guilty of criminal sexual contact if he commits an
act of sexual contact with the victim under any of the circumstances
set forth in section 2C:14-2b. (1)-(4).

Criminal sexual contact is a crime of the fourth degree.*

Source: N.J.S.2A:138-1 amended 1952, ¢. 94; 2A:138-2; N. J. S.

2A:143-2; Model Penal Code: 213.3.

*[2C :144. Sexual Assanlt. A person who has sexual contact with
another not his spouse, or causes such other to have sexual contact
is guilty of sexual assault if :

a. He knows that the contact is offensive to the other person; or

b. Under the circumstances he should have known that such
contact would be offensive to the other person; or

c. FHe knows that the other person suffers from a mental disease
or defeet which renders him or her incapable of appraising the
nature of his or her conduet; or

d. e knows that the other person is unaware that a sexual aet
is being conuuitted; or

¢. The other person is less than 12 years old; or
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He has substantially impaired the other person’s power to
appraisc or control his or her couduct, by administering or em-
ploving without the other’s knowledge dluo s, intoxicants or other
means for the purpose of preventing resistance; or

The other person is less than 16 yvears old and the actor is at
least 4 yvears older than the other person; or

h. The other person is less than 18 years old and the actor is
lis guardian or otherwise responsible for general supervision of
Lis welfare; or

The other person is in custody of Jaw or detained in a hospital
or other institution and the actor has supervisory or disciplinary
authority over him.

Sexual assault under subsection ¢, 1s a erime of the third degree.
Sexual assanlt under subsections £, and g. is a erime of the fourth
degree. Otherwise, it 1s a disorderly persons offense.

Sexual contact 1s any touching of the
region, or female bhreast of ancther person.
Souree: Model Penal Code: 213,43
“20 14~

human genitals, pubie

- Cronmal Exposure. A person who cxposes his

genilals undm (;zrrczmnst(m('c s not covered elsewhere m the code and

under ctrcumstances e whiclh e knows his conduct is likely to
Canse (//ilozzl or alarne s a dicovderly person §*

201 d—1 Lewdness. A operson commits a disorderly persons
offcuse if hc does any flagrantly lewd and offensive act which he
knows or reasonably copects is likely to be observed by other non-
consenling persons who would be affronted or alarmed. ““Lewd
acls™ shall include the exposing of the genitals for the purpose of
ArOUSIngG or (/m[////mg the seaxval deswre of the actor or of any
ollicr person™

2o Provisions Generadly Appiicable to Chapter 14, a. Mis-
take as to age. Whenever in this chapter the crlnnnahty of conduect
depends on a child’s being below the age of 12, it is no defense that
the actor did not kmow the child’s age, or reasonably believed the
child to he older than 12. When (=111)11n(1]1ty depcnds on the child’s
being below a ceritical age other than 12, it is a defense for the
actor to prove by a preponderance of emdonu} that he reasonably
believed the elild to he above the eritical age.

b. Spouse relationships. Whenever in this chapter the defini-
tion of an offense v\(lud(s conduel with a spouse, the exclusion
<hall he deened to extend to persons living as man and wife, re-
gardiess of the legal status of their relationship. The mcluslon
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shall be inoperative as respects spouses living apart in a state of
legal separation or for a period of more than 18 months. Where
the definition of an offense excludes conduet with a spouse this
shall not preclude conviction of a spouse as accomplice in a sexual
act which he causes another person, not within the exclusion to
perform.

Source: Model Penal Code: 213.6.J*

*20 :14-5. Provisions Generally Applicable to Chapter 14.

a. The prosecutor shall not be required to offer proof that the
victim resisted, or resisted to the utmost, or reasonably resisted the
sewua[ ((SS([ZLZt wm o any offense pioscmbed by this **Lact]**

**chapter**

b. No actor shall be presumed to be incapable of committing a
criine under this **Lact}™ **chapter** because of age or im-
potency or marriage to the victim.

c. It shall be no defﬁmc to a prosecution for a crime under this

**LactY** “Fchapter®™ thal the actor believed the victim to be above
the age stated for the offense, even if such a mistaken belief was

reasonable.

20 :14-6. Sentencing. If a person is convicted of a second or
subscquent ojffense wunder sections 20C:14-2 or 2C:14-3a., the
sentence imposed under those sections for the second or subscquent
off ense shall, unless the person is sentenced pursuant to the provi-
visions of 2C:43-7, mclude a fixed minimum sentence of not less
than 5 years during which the defendant shall not be eligible for
parole. The court may nol suspend or make any other non-custodial
disposition of any person sentenced as a second or subsequent
off ender pursuant to this section. For the purpose of this section
an offense 1s considered a second or subsequent offense, if the actor
has at any time been convicted wunder sections 2C:14-2 or
E2C-14-30.F7F 720 :14-30.77 or under any swular statute of
the United States, this state, or any other state for an offense that
is substantially equivalent to sections 2C:14-2 or 20 :14-3a.

20 :14-7. Adwmassibility of Evidence.

a. In prosecutions for aggravated sexual assault, sexual assault,
aggravated criminal sexual contact, or criminal sexual coutact,
cvidence of the wvictim’s prm;ions sexual conduct shall not be
adwmitted nor r@fm ence made 7‘0 it in the presence of the jury except
as provided wn this **Lact section®*.  When the defendant
sceks Lo adnit such cvidence for any purpose he must apply for
anorder of llhe court beforve the lvial or preliminary hearing, cwcept
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that the cowrt may nillow the motion to be mude during trial if the
court deterimines that the evidence is newly discovered and could
not have been obtained earlier through the exercise of due diligence.
After the application 1s made, the court shall conduct a hearing
ne camera to deterninne e adiiesibaty of ihe ceidence. If the
court finds that evidence offered by the defendant regarding the
sexual conduct of the victim is relevant and that the probalive
value of the cvidence offered is nolt outweighed by its collateral
nature or the probability that its admission will create undue
prejudice, confusion of the issues, or wnwarranted invasion of the
privacy of the victim, the court shall enter an order setting forth
with specificity what evidence may be wmtroduced and lhe nature
of the questions wlich shall be permitted, and the reasons why the
court finds that such evidence satisfies the standards contained
i this **[chapter}*™ **section**. The defendant may then offer
evidence under the order of the court.

b. In the absence of clear and convincing proof to the contrary,
evidence of the victun’s sexual conduct occurring more than 1 year
Lefore the date of the off ense charged 1s presumed to be inadmis-
sible under this **[chapter}** **section**.

¢. Evidence of previous scwual conduct shall not be considered
relevant unless it 1s material to negating the element of force or
cocicion or lo proving that the sovrce of semen, pregnancy or
discase 18 a person other than the defendant. For the purposes of
this **[chapter}** **section**, ‘“sexual conduct’ shall mean any
conduct or behavior relating to Sexual activities of the wvictim,
including but not limited to previous or subsequent experience of
sexual penetration or sexual contact, use of contraceptives, living

arrangement and life style*
Coapren 15, [REsERvED]

Cuzarrer 16, | Ruskrven]

Pant 2.

Cmarrer 17. Arsow, CrivryanL Miscninr,
axp Orger Proprrry DESTRUCTION

OrreExses AGAINST PROPERTY

Section

20:17-1. Arson and Related Offenscs.

2(:17-2. Causing or Risking Widespread Injury or Damage.
2C:17-3.  Criminal Mischief.

2117+ Endangering Pipes Transmitting Certain Gases.
2(:17-5. Damage to Pipes During Iixcavation or Discharge.

T2

2C:17-1. Arson and Related Offenses. a. Aggravated arson.
A person is guilty of aggravated arson, a crime of the second
degree, if he starts a fire or causes an explosion, whether on his
own property or another’s:

(1) Thereby purposely or knowingly placing another person in
danger of death or bodily injury;

(2) With the purpose of destroyving-a building or occupied struec-
ture of another; or

(3) With the purpose of collecting insurance for the destruction
or damage to such property under circumstances which recklessly
place any other person in danger of death or bodily injury.

b. Arson. A person is guilty of arson, a crime of the third
degree, if he purposely starts a fire or causes an explosion, whether
on his own property or another’s:

(1) Thereby recklessly placing another person in danger of
death or bodily injury; or

(2) Thereby recklessly placing a building or occupied structure
of another in danger of damage or destruction; or

(3) With the purpose of collecting insurance for the destruction
or damage to such property.

c. Failure to control or report dangerous fire. A person who
knows that a fire is endangering life or a substantial amount of
property of another and fails to take reasonable measure to put
out or control the fire, when he can do so without substantial risk
to himself, or to give prompt fire alarm, commits a crime of the
fourth degree if:

(1) He knows that he is under an official, contractual, or other
legal duty to prevent or combat the fire; or

(2) The fire was started, albeit lawfully, by him or with his
assent, or on property in his custody or control.

**d. Any person who, directly or indirectly, pays or accepts any
form of consideration including, but not limited to, money or any
other pecuniary benefit, for the purpose of starting a fire or
causing an explosion in violation of this section commits a crime
of the first degree.**

**Ld.J** **e.** Definitions. ‘“‘Occupied structure’’ is defined in
section 2C:18-1. Property is that of another, for the purpose of
this section, if anyone other than the actor has a possessory or
proprietory interest therein. If a building or structure is divided
into separately occupied units, any unit not occupied by the actor
1s an occupied structure of another.

Source: N.J. S. 2A:89-1; 2A:89-2; 2A:89-3; 2A:89-4; 2A:89-5;

2A:89-6; Model Penal Code: 220.1.
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2C:17-2. Causing or Risking Widespread Injury or Damage.
a. A person wlio purposely or knowingly causes an explosion,
fire, flood, avalanche, collapse of a building, release of poison gas,
radioactive material or any other harmful or destructive substance
or otlierwise causes widespread injury or damage, commits a
erime of the sccond degree.

h. A person who recklessly causes widespread injury or damage
is guilty of a crime of the third degree.

c. A person who recklessly creates a risk of widespread injury
or damage commits a crime of the fourth degree even if no such
injury or damage oceurs.

d. A person who kunowingly or recklessly fails to take reasonable
measures to prevent or mitigate widespread injury or damage
commits a crime of the fourth degree if:

(1) He knows that he is under an official, contractual or other
legal duty to take such micasurcs; or

(2) Ile did or assented to the act causing or threatening the
imjury or damage.

¢. I'or purposes of this section, widespread injury or damage
meaus serious bodily injury to 10 or more people or damage to

10 or more habitations or to a building which would normally have

contained 50 or more persons at the time of the offense.
Souwrce: N. J. S. 2A:122-9; €. 2A:170-69.4 (1964, c. 53, s. 1);
C. 2A:170-69.5 (1964, c. 53, s. 2); C. 2A:170-69.6 (1954, c. 53,
s. 3); Model Penal Code: 220.2.
2C:17-3. Criminal Mischief. a.
guiliy of eriminal mischief if he:
(1) Damages tangible property of another purposcly, recklessly,
or neghgently in the employment of fire, explosives, or other
dangerous means listed in section 2C:17-2a; or

(2) Purposcly or recklessly tampers with tangible property of
another so as to endauger person or property.

Offense defined. A person is

b. Grading. Criminal mischief is a crime of the third degree if |

the actor purposely causes pecuniary loss in excess of %2,000.00,
or a substantial interruption or impairment of public communica-
tion, transportation, suppls of water, gas or power, or other publie
service. It 1s a erime of the fourth degree if the actor causes
peeuniary loss in excess of 500,00, or a disorderly persons offense
if he causes pecuniary loss of less than $500.00.

Source: N. J. S, 2A:122-1; 2A:122-2; 2A:122-3; 2A:1224;
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9A:122-5; 2A:122-6; 2A:122-7; 2A:122-8;  2A:122-9;
C. 2A:122-10 (1960, c. 5); C. 2A:122-12 (1967, c. 72); N. J. S.
9A:170-32; 2A :170-33 amended 1954, c. 16, s. 1; 2A:170-34;
9A:170-35; 2A:170-36; 2A:170-37; 2A:170-39; 2A:170-93;

Model Penal Code: 220.3.

20C:17+4. Endangering Pipes Transmitting Certain Gases.
a. A person who discharges explosiwes in the ground within a
distance of 200 fect of any pipe distributing or transmitting manu-
factured, mixed or natural gas, or synthetic natural gas, liquefied
natural gas or propane gas, or who excavates in a street, highway,
or public place, or on private property, without having first ascer-
tained whether any such pipe is located within 200 feet of the
place of discharge or excavation, is guilty of a disorderly persons
offense.

The term ‘“excavate’’ shall not include the opening of the surface
and the disturbance of the subsoil thereunder of any street, high-
way, public place or private property for the purpose of installing
or replacing poles and their appurtenances used or to be used in
connection with the supplying to the public of electricity for light,
heat or power or of communication scrvices. This section shall not
apply to any work performed by or on behalf of the New Jersey
Department of Transportation, New Jersey Highway Authority or
New Jersey Turnpike Authority or by any persou excavating with
nonpowered hand tools on private property to a depth not to
exceed 18 inches.

b. To ascertain whether such pipes are within 200 feet of the
proposed discharge or excavation, the person responsible for such
discharge or excavation shall serve a written notice of inteution at
least 3 full working days (excluding Saturdays, Sundays and lioli-
days) prior to the discharge of explosives or commencement of
any cxcavation on the person engaged in the distribution or
transmission of manufactured, mixed or natural gas in the area.
The said written notice of intention shall be served personally or
by registered orv certified mail, return receipt requested, on the
person so engaged in the transmission or distribution of the
aforesaid gases and shall contain the name of the person respon-
sible, the date, place and type of discharge or excavation to be
counducted. Service of a single notice of intention shall constitnte
compliance with this section when the discharge of explosives or
the excavations take place on more than one day provided either
or both are part of a single continning project. Within 3 davs
after receipt of such notice of intention, the person engaged in
the distribution or transmission of the aforesaid gases shall advise
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the person named iu the notice of the location of all such pipes
within 200 feet of the place of discharge or place of excavation.

¢. It shall be an affirmative defense to prosecution under this
section that:

(1) There was an emergency involving danger to life, health or
property, the excavation was done without using explosives, and
such notice and reply were given as soon as reasonably possible; or

(2) There was an emergency involving an immediate and sub-
stantial danger of death or serious personal injury, and the dis-
charge of explosives in the ground was done only after notice and
reply were given.

d. A public utility engaged in supplying electricity for light,
lieat or power or in furnishing communication services may enter
into a written agreement with a person engaged in the distribution
or transmission of manufactured, mixed or natural gas, or syn-
thetie natural gas, liquefied natural gas or propane gas with
respeet to the securing of information as to the location of its
transmission or distribution pipes within any private place in
order to ascertain whether pipes are within 200 feet of the proposed
excavation in liecu of the 3-day written notification.

¢. No person who proposes to excavate or discharge explosives
shall be issued a building permit, street opening permit or other
permit for such excavation or discharge of explosives until he
presents satisfactory proof to the issuing aunthority in the form of
a written statement that he has complied with the requirements of
this scetion. Upon issuance of such permit or permits the person
proposing to excavate or discharge explosives shall be provided
with a placard not less than 8% inches by 11 inches by the issuing
authority which shall be prominently displayed at the site of the
excavation or discharge of explosives, clearly indicating that such
permit or permits Liave been issued and that the holder thereof
has complied with this section.

Source: C. 2A:170-69.4 (1964, ¢. 53, s. 1).

2C:17-5. Damage to Pipes During Kxeavation or Discharge.
Any excavation or discharge within 200 fect of a pipe distributing
or trausmitting mannfactured, mixed or mnatural or synthetio
natural gas, liquefied natural gas or propane gas, shall be per-

formed 1m sueh manner as to avold damage to any such pipe. 3

In the event that damage does occur, the person performing the
exeavation or discharge shall immediately notify the person who is
distributing or transmitting manufactured, mixed or natural gas,
or synthetic natural gas, liquefied natural gas or propanc gas in
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the area. Any person who fails to do so is guilty of a disorderly

persons offense.

Source: C. 2A:170-69.5 (1964, ¢. 53, s. 2); C. 2A:170-69.6 (1964,
c. 93, 8. 3).

Burerary axp OrmeEr CrIMINAL INTRUSION

“r

CrarTeEr 18.

Section

2C:18-1. Definition.
2C:18-2. Burglary.

2C:18-3. Criminal Trespass.

2C:18-1. Definition. In this chapter, unless a different meaning
plainly is required, ‘‘occupied structure’” means any structure,
vehicle®, boat, airplane® or place adapted for overnight accommo-
dation of persons, or for carrying on business therein, whether or
not a person is actually present.

Source: Model Penal Code: 221.0. :

20:18-2. Burglary. a. Burglary defined. A person is guilty of
burglary if, with purpose to commniit an offense thercin he:

(1) Enters a building or occupied structure, or a separately
secured or occupied portion thereof, unless the premises arc at the
time open to the public or the actor is licensed or privileged to
enter; or

(2) Surreptitiously remains in a building or occupied structure
or a separately secured or occupicd portion thereof knowing that
he is not licensed or privileged to do so.

It 1s an affirmative defense to prosecution for burglary that the
building or structure was abandoned.

b. Grading. Burglary is a crime of the second degree if in the
course of committing the offense, the actor:

(1) Purposely, knowingly or recklessly inflicts, attempts to in-
flict or threatens to inflict bodily injury on anyone; or

(2) TIs armed with or displays what appears to be explosives or
a deadly weapon.

Otherwise burglary is a crime of the third degree if the defend-
ant’s purpose was to commit a crime and is a crime of the fourth
degree if the defendant’s purpose was to commit a disorderly per-
son’s offense. An act shall be deemed ““in the course of commit"tinq”
an offense if it occurs in an attempt to commit an offense or in
immediate flight after the attempt or commission.

*Eec. Multiple convictions. A person may not be convieted both for
burglary and for the offense which it was his purpose to commit
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Source: N.J.S.2A:94-1; 2A:94-2; 2A:170-3; Model Penal Code:

221.1.

2(1:18-3. Criminal Trespass. a. Bnildings and occupied strue-
tures. A person commits au offense if, knowing that he is not
licensed or privileged to do so, he ent{ers or surreptitiously remains
in any building or occupicd structure, or separately secured or
ocenpied portion thereof. An offense under this subsection is a
crime of the fourth degree if it is committed in a dwelling. Other-
wise it is a disorderly pcrsons offense.

h. Defiant trespasser. A person comits a petty disorderly
persons offense if, knowing that he is not licensed or privileged
to do %0, he enters or renains in any place as to which notice against
{respass 18 given by

(1) Actual communication to the actor: or

(2) Posting in a manner preseribed by law or reasonably likely
to come to the attention of intruders; or

(3) Fereing or other enclosure manifestly designed to exclude
intruders.

e. Defenses. It is an affirmative defense to prosecution under
this section that:

(1) A building or occupicd structure involved in an offense
under subscetion a. was abandoned.

(2) The premises were at the time open to members of the public
and the actor complied with all lawful conditions imposed on access
to or remaining in the premises; or

(3) The actor reasonably believed that the owner of the premises,
or other person empowered to license access thereto, would have
licensed him to enter or remain.

Source: N.J.S.2A:170-31; C. 2A:170-31.1 (1956, c. 185) ; N. J. S.
2A:170-33 amended 1954, e. 16, s. 1; 2A:170-34; 2A:170-58;

2A:170-59 amended 1465, e. 68: 1972, ¢. 140.

Cuarrer 19. RosBEry
Scetion
2C:19-1. Robbery.

2C:19-1. Robbery. a. Robbery defined. A person is guilty of
robbery if, in the course of committing a theft, he:
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(1) Inflicts bodily injury upon another;
. (2) ’_I‘hreatens another with or purposely puts him in fear of
immediate bodily injury; or

(3) Commits or threatens immediately to commit any crime of
the first or second degree.

An act shall be deemed ‘“in the course of committing a theft”’

if it oceurs in an attempt to commit theft or in immediate flight
after the attempt or commission.

b. 'Gljading.. Robbery is a crime of the second degree, cxcept
that it is a erime of the first degree if in the course of committing
the theft the' ac‘gor attempts to kill anyone, or purposely inflicts or
attempts to inflict serious bodily injury, or is armed with, or uses
or threatens the immediate use of a deadly weapon.

Sourge: N.J. 8. 2A:90-2; 24:90-3; 2A:141-1; 2A :151-5 amended

1959, ¢. 148, s. 1; 1963, c. 160; 1966, c. 60, s. 4.

Cmaprer 20. THEFT AxD RELATED OFFENSES

Section

2C:20-1.  Definitions.

2C:20-2.  Consolidation of Theft Offenses; Grading; Provisions
Applicable to Theft (fenerally.

2C:20-3.  Theft by Unlawful Taking or Disposition.

2C:20-4.  Theft by Deception.

20:20-5.  Theft by IExtortion.

2C:20-6.  Theft of Property Lost, Mislaid, or Delivered by Mis-
talke.

20:20-7.  Recciving Stolen Property.

2C:20-8.  Theft of Services.

2C:20-9.  Theft by Failure to Make Required Disposition of
Property Received.

2(7:20-10. Unlawful Taking of Means of Conveyance.

**2C:20-11. Shoplifting.**

20320—1. Definitions. In chapters 20 and 21 unless a different
meaning plainly is required:

a. ““‘Deprive’” means: (1) to withhold or cause to be withheld
propert).' of another permanently or for so extended a period as to
appropriate a substantial portion of its economic value, or with

purpose to restore 9n1y upon payment of reward or other compen-
sation; or (2)‘to dispose or cause disposal of the property so as
to make 1t unlikely that the owner will recover it.
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b. ““IMduciary’’ means an executor, general administrator of an
intestate, administrator with the will annexed, substituted admin-
istrator, guardian, substituted guardian, trustee under any trust
expressed, impled, resulting or constructive, substituted trustee,
exccutor, conservator, curator, receiver, trustee in baunkruptey,
assignee for the benefit of ereditors, partner, agent or officer ot a
corporation, public or private, temporary administrator, adminis-
trator, adnnnistrator pendente lite) administrator ad prosequen-
dum, administrator ad litem ov other person acting in a similar
capacity.,

¢. “Iinancial iustitution” means a bank, insurance company,
credit vmon, savings and loan association, investment trust or
other organization held ont to the public as a place of deposit of
funds or medium of savings or collective investment.

d. “Government’’ means the United States, any State, county,
muiicipalily, or other political unit, or any department, agency or
subdivision of any of the foregoing, or any corporation or other
association earrying out the functions of government.

e. “Movable property’ means property the location of which
an be changed, including things growing on, affixed to, or found
in land, and docmments although the rights represented thereby
have no pliysical location. ‘‘Iinmovable property’ is all other
property,

f. ““Obtain’” means: (1) in relation to property, to bring about
a transfer or purported transfer of a legal interest in the property,
whether to the obtainer or another; or (2) in relation to labor or
scerviee, to secure pervformanee thereof.

o. ““Property’” means anyihing of value, including real estate,
tangible and intangible personal property, trade seerets, contract
rights, choscs-in-action and oflicr interests in or claims to wealth,
admission or transportation tickets, captured or domestic animals,
food and drink, clectrie, gas, steam or other power.

h. ““Property of another’ includes property in which any person
other than the actor has an interest which the actor is not privileged

to infringe, regardless ot the fact that the actor also bas an interest

in the property and regardiess of the fact that the othier person
might be precluded from civil recovery because the property was
used in an unlawtul transaction or was subject to forfeiture as
contraband.  Propervty in possession of the actor shall not be
deemed property of another who bas only a sceurity interest
therein, even if legal title is in the ereditor pursuant to a condi-
tional sales contract or othier security agreement.
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i, ““Trade secret’’ means the whole or any portion or phase of
any scientific or technical information, design, process, procedure,
formula or improvement which is secret and of value. A trade
sceret shall be presumed to be secret when the owner thereof takes
measures to prevent it from becoming available to persons other
than those selected by the owner to have access thereto for limited
purposes. -

Source: N.J.S.2A:119-2 amended 1957, c. 56; 1970, ¢. 298; 1972,

e. 159, 8. 1; C. 2A:119-5.2 (1965, c. 52, <. 2); Model Penal Code:

223.0.

20 :20-2. Comnsolidation of Theft Offenses; Grading; Provisions
Applicable to Theft Generally. a. Consolidation of Theft Offenses.
Conduct denominated theft in this chapter constitutes a single of-
fense. A charge of theft may be supported by evidence that it was
committed in any manner that would he theft under this chapter,
notwithstanding the specification of a different manner in the in-
dictment or accusation, subject only to the power of the court to
ensurc fair trial by granting a bill of particulars, discovery, a
continuance, or other appropriate relief where the conduct of the
defense wounld be prejudiced by lack of fair notice or by surprise.

b. Grading of theft offenses.

(1) Theft constitutes a erime of the sccond degree if the prop-
ertv is taken by extortion.

(2) Theft constitutes a erime of the third degree if:

(a) The amount involved exceeds $500.00;

(b) The property stolen is a firearm, automobile **, boat** or
airplanc;

(¢) The property stolen is a controlled dangerous substance as
detined in P. 1. 1970, c. 226 (C. 24.:21-1 et seq.) ;

{(d) Tt is from the person of the vietim;

(e) It is in breach of an obligation hv a persou in his capacity
as a fiduciary;

(£} It ic by threat not amounting to extortion; ov

(g) Tt s of a public record, writing or instrument kept. fled
or deposited according to law with or in the keeping of any public
office or public servant.

(3) Theft not within the preceding paragraphs constitutes a
crime of the fourth degree. If, however, the amount involved was
less than $200.00 the offense constitutes a disorderly persous of-
fense.

(4) The amount involved in a theft shall be delermined by the
trier of fact. Amounts involved in thefts committed pursuant to
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one scheme or course of condnet, whether from the same person or
several persons, may be aggregated in determining the grade of
the offense.

¢. Claim of right. It is an affirmative defense to prosecution for
theft that the actor:

(1) Was unaware that the property or service was that of an-
other;

(2) Acted under an honest claimjof right fo the property or ser-
vice involved or that he had a right to acquire or dispose of it as
he did; or

(3) Took property cxposed for sale, intending to purchase and
pay for it promptly, or reasonably bchcvuw that the owner, if
present, wonld have consented.

d. Theft from spouse. It is no defense that theft was from the
actor’s spouse, except that misappropriation of houschold and per-
sonal effects, or other property normally accessible to both spouses,
s theft only if it occurs after the parties have ceased living
together.

Madel Penal Code: 223.1.

2C:20-3. Theft by Unlawful Taking or Disposition. a. Movable
property. A person is guilty of theft if he unlawfully takes, or
exerelses unlawful eontrol over, movable property of another with
purpose to deprive him thercof.

Source

b. Immovable property.
fully transfers anv interest in immovable property of another with
purpose to benefit bimself or another not entitled thereto.
Source: Model Penal Code: 223.9.

20:204. Theft by Deception. A person is guilty of theft if he
purposely obtains property of another by deception. A person
deceives if he purposely:

a. Creates or reinforces a false impression, including false
mmpressions as to law, value, intention or other state of mind; but
deception as to a person’s intention to perform a promise shall not
he inferred from the fact alone that he did not subsequently per-
form the promise;

b, Prevents another from acquiring information which would
affeet his judgment of a transactiou; or

e. Fails to correct a false impression which the deceiver previ-
ously erveated or reinforced, or which the deceiver knows to be
influeneing another to whom he stands in a fiduciary or confidential
10]&['011\}111)
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The term ‘‘deceive’’ does not, however, include falsity as to
matters having no pecuniary significance, or puffing or exaggera-
tion by statements unlikely to deceive ordinary persons in the
group addressed.

Source: N. J. S. 2A:111--1; 2A:111-2 amended 1954, c. 117, 5. 1;
1962, e. 76, s. 1; 2A :111-3 amended 1954, c. 117, s. 2; 1962, c. 76,
s. 2; 2A:111-4; 2A:111-5; 2A:#1-6; 2A:111-7; 2A:111-8;
2A:111-9; 2A:111-10; 2A:111-11; 2A:111-12; 2A:111-13;
2A:111-14; 2A:111-15 amended 1965, c. 184, s. 2; 2A:111-16 to
9A:111-21; C. 2A 111-21.1 (1964, . 179); N. J. S. 2A:111-22;
2A:111-23; 2A:111-24; C. 2A:111-25 (1952, ¢c. 332, s. 1 amended
1953, ¢. 432, 5. 1); C. 2A:111-26 (1952, c. 332, 8. 2 amended 1953,

c. 432, s ), C. 2A:111-27 (1952, e. 332, s. 3); C. 2A:111-28
(1954,0 58, s. 1); C. 2A:111-29 (1954, c. 58, s. 2); C. 2A:111-30
(1954, c. 58, s. 3); C. 2A:111-31 (1954, c. 58, s. 4); C. 2A :111-32
(1960, c. 62, s. 1 amended 1967, c. 301, s. 3); C. 2A:111-33 (1960,
c. 62,8 2); C.2A:111-34 (]964, c. 294, s.1); C. 2A:111-35 (1964,
c. 294, s. 2); C. 2A:111-36 (1964, c. 294, s. 3); C. 2A:111-37
(1968, . 253, 5. 1) ; C. 2A:111-38 (1968, c. 253, s.2);C.2A:111-39
(1968 . 260,8.1); C. 2A:111-40 (1968, c. 300,s. 1) ; C. 2A :111-41
(1968, c. 300, s. 2); C. 2A:11142 (1968, ¢. 300, s. 3) ; C. 2A.:111-43
(1968, ¢. 300, 5. 4); C. 2A :111-44 (1968, c. 300, 8. 5) ; C. 2A:111-45
(1968, ¢. 300, 5. 6) ; C. 2A :111-46 (1968, ¢. 300, 8. 7); C. 2A :111-47
(1968, c. 300, s. 8) ; C. 2A :111-48 (1968, c. 300,s.9) ; C. 2A:11149
(1968, c. 300 s. 10 amended 1969, c. 299); C. 2A:111-50 (1968,

c. 300, s. 11) ; 2A:111-51 (1968, c. 300, s. 12) ; Model Penal Code:

223.3.

2C:20-5. Theft by Extortion. A person is guilty of theft by
extortion if he purposely obtains property of another by extortion.
A person extorts if he purposely threatens to:

a. Inflict bodily injury on or physically confine or restrain any-
oune or commit any other eriminal offense;

b. Accuse anyone of an offense or cause charges of an offense
to be instituted against any person;

¢. Expose or publicize any secret or any asserted fact, whether
true or false, tending to subject any person to hatred, contempt or
ridicule, or to impair his credit or business repute;

d. Take or withhold action as an official, or cause an official to
tale or withhold action;

e. Bring about or contimue a strike, boycott or other collective
action, if the property is not demanded or received for the benefit
of the group in whose interest the actor purports to act;
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f. Testify or provide information or withhold testimony or
information with respect to another’s legal claim or dcefense; or

¢. Inflict any other harm which would not substantially benefit
tlw actor but which is calendated {o materially harm another person.

It is an affirmative defense to proseention hased on paragraphs
b, ¢, d or f that the property obtained was honestly claimed as
restitution or indemmification for harm done in the circumstances
or as lawtul compensation for propmf; or services.

Source: N. J. S. 2A:105-1; 2A:105-2; 2A:105-3 amended 1963,
c. 152; 2A:105-4; 2A.10J 5 (1968, c. b&), C. 2A:119A-1 (1968
¢. 349, s. 1 amended 1970, ¢. 76) ; C. 2A:119A-2 (1968, ¢. 349, 5. 2);
(L 2A :119A-3 (1968, c. 349, s. 3); C. 2A:119A-4 (1968, ¢. 349,
x. 4); Model Penal Code: 223.4.

2(1:20-6. Theft of Property Lost, Mislaid, or Declivered by
Mistake. A person who comes into control of property of another
that lic knows to have been lost, mislaid, or delivered under a
mistake as to the natuve or amount of the property or the identity
of the recipieut is guilty of theft if, knowing the identity of the
owner and with purpose to deprive said owner thereof, he converts
thie property to his own use.
Source: Model Penal Code:

2(:20-7. Receiving Stolen Property. a. Recelving. A person is
auilly of theft if he purposely receives movable property of
another kunowing that it has been stolen, or believing that it has
probably been stolen. It is an affiimative defense that the property
was received with purpose to restore it to the owner. ‘‘Receiving”’
means acquiring posscssion, coutrol or title, or lending on the
socnrity of the property.

b, Presumption of knowledge. The requisite knowledge or
belief is presumed in the case of a person who:

(1) Is found in possession or control of two or more items of
property stolen on two or more separate occasions:

(2) Has received stolen property in another transaction within
the vear preceding the transaction charged; or

¢
223.5.

)

(3) Being a person in the business of buying or seilling property

of the sort received, acquires the property without having ascer-

tained by reasonable inquiry that the person from whom he ob-

tained it had a legal right to possess and dispose of it.

Source: N. J. 8. 2A:139-1 amended 1972, c. 160, s. 1; 2A:139-2;
2A:159-3; 2A:139—4; Mocel Penal Code: 223.6.
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2C:20-8. Theft of Services. a. A person is guilty of theft if he
purposely obtains services which he knows are available only for
compensation, by deception or threat, or by false token**, slug,**
or other means®*, including but not limited to mechawical or elec-
tronic devices or through fraudulent statements** to avoid pay-
ment for the service. ‘‘Services’’ include labor, professional
service, transportation, telephone, orwother public service, accom-
modation in hotels, restaurants or clsewhere, entertainnient, ad-
mission to exhihitions, use of velicles or other movable property.
‘Where compensation for service igs ordinarily paid immediately
upon the rendering of such service, as in the case of hotels and
restaurants, absconding without payment or offer to pay gives rise
to a presumption that the service was obtained by deception as
to intention to pay.

b. A person commits theft if, having control over the disposition
of services of another, to which he is not entitled, he knowingly
diverts such services to his own benefit or to the benefit of another
not entitled thereto.

**c. Any person who, without permission and for the purpose of
oblaining electric current, gas or water with intent to defraud
any vendor of electricity, gas or water:

(1) Connects or causes to be connected by wire or any other
device with the wires, cables or conductors of any such vendor; or

(2) Counnects or disconnects the meters, pipes or conduits of such
vendor or iw any other manner tampers or interferes with such
meters, pipes or conduits, or connects with such meters, pipes or
conduits by pipes, conduits or other wmstruments—is guilty of a
disorderly persons off ense.

The existence of any of the conditions with reference to meters,
pipes, conduits or attachments, described in this section, is pre-
sumptive evidence that the person to whom gas, electricity or water
is al the time being furnished by or through such meters, pipes,
conduits or attachments has, with wmtent to defraud, created or
caused to be created with reference to such meters, pipes, conduits
or attachments, the condition so existing; provided, however, that
the presumption shall not apply to any person so furnished with
gas, electricity or water for less than 31 days or until there has
been at least one meter reading.

d. Any person who, without permission or authority, connects or
causes to be connected by wires or other devices, any meter erected
or set up for the purpose of registering or recording the amount
of electric current supplied to any customer by any vendor of
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clectricilycithin this State. or ¢liveges or shints the wiring lead-
g Loor fromeany sucl meter, or by any device, appliance or means
whatsoecer tampersacillc any sucl nicter o that the meter will not
necasure or vecord the full auonnt of clectrie curreit supplied to
suclecostomer, ic guilty of a disorderin persons off ense.

Tlie coistence of any of the conditions with reference io neeters
ar allaclments described in this subsection or in subsection c. is
presimnplice evidence that the perzon Vo whom electricity 1s al the
Line being furnished Ly or throwgh such imeters or attachients
has, awith intent to defrand, created or caused to be created with
reference 1o such meters or attaclments. the condition so existing;
provided, however, thatl the preswinption shall not apply to any
PDOTSUNL SO _/u,razzslm(l with electricity for less than 31 days or until
there lus been at least one meter reading.
Source: \[odol Penal Code: 223757, N,

2 170-6477

20:20-9. Theft by Failure to Make Required Disposition of
Property Received. A person who purposely obtains or retains
property upon agreement or subject to a known legal obligation to
make specified payment or other disposition, whether tromn such
property or its 1)10@00(15 or from his own property to be reserved
in equivalent amouut, is gnilty of theft it he deals with the property
obtained as his own and fails to make the required payment or
disposition. The foregoing applies notwithstanding that it may he
impossible to identify particuiar property as bel ongiig to the
vietim at the time of the actor’s failure to make the required
payment or disposition. An officer or employee of the government
or of a financial institution is presumed: (a) to know any legal
obligation rclevant to his eriminal liabhility uudel this section, and
(b) to have dealt with the property as his own if he fails to pay
or aﬂ(‘ouut upon lawful demand, or if an audit reveals a shortage

falsification of accounts.

SOul‘CC: N J. S. 2A:102-1; 2A:102-2; 2A:102-3; 2A:102-4;
2A:102-5;  2A:102-G;  2A:102-7 2A:102-8; 2A:102-9;
2A:102-10 amended 1954, ¢. 123, s. 1; 2A:102-11 amended 1954,
e. 123, 5. 2; 2A4:102-12; Model Penal Code: 223.8,

2C:20-10. Unlawful Taking of Means of Conveyance. a. A
person commits a disorderly persons offense if he takes, operates,
or excrciscs control over any means of conveyance W1t110ut consent
of the owner or other person authorized to give consent. ‘“Means
of conveyance’ iucludes but is not limited to motor vehicles,
motchles, motorbikes, bicyeles, boats, vessels, surfboards, raft,
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skimobiles, airplanes, trains, trams and trailers. It is an affirma-
tive defense to prosecution under this section that the actor reason-
ably believed that the owner or any other person authorized to
give consent would have consented to the operation had he known
of it.

b. A person commits a petty disorderly persons offense if he
knowingly rides in a vehicle deseribed in subsection a. which at
the time he entered he knew or had been informed that it had been
taken, or was being operated or controlled in violation of sub-
section a.

Source: N. J. 8. 2A:170-32% amended 1972, ¢. 142, s. 1; Model

Penal Code: 223.9.

**20:20~11. Shoplifting. a. Definitions.
tions apply to this section:

(1) ““Shopping cart’” means those push carts of the type or types
which are commonly provided by grocery stores, drug stores or
other retail mercantile establishments for the use of the public in
transporting commodities i stores and markets and, incidentally,
from the stores to a place outside the store;

(2) ““Store or other retail mercantile establishment’ means a
placewhere merchandise is displayed, held, stored or sold or off ered
to the public for sale;

(3) “Merchandise’ means any goods, chattels, foodstuffs or
wares of any type and description, regardless of the ralue thercof:

(4) ““Merchant’ mcans any owner or operator of any storec or
other retail mercantile establishment, or any agent, servant, cin-
ployee, lessee, consignee, officer, director, franchisee or independent
contractor of such owner or proprictor;

(5) ‘““Person’’ means any wmdwidual or individuals, including an
agent, servant or employee of a merchant where the facts of the
situation so require;

(6) ““Conceal’ means to conceal merchandise so that, although
there may be some notice of its presence, it is not visible through
ordinary observation;

(7) ““Full retail value’’ means the merchant’s stated or adver-
tised price of the merchandise;

(8) ““Premises of a store or retail mercantile establishment’’
means and includes but 1s not limited to, the retail mercantile e¢s-
tablishment; any common use areas wn shopping centers and all
parking areas set aside by a merchant or on behalf of a merchant
for the parking of vehicles for the convenience of the patrons of
such retail mercantile establishment;
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(9) “Under-ring’’ means to cause the cash register or other sale
recording device to reflect less than the full retail value of the
merchandise.

b. Shoplifting. Shoplifting shall consist of wny one or more of
the following acts:

(1) Fovr any person purposely to take possession of, carry away,
transter or cause to be carvied wwey or transferred, any merchan-
dise displayed, held, stored or offered for sale by any store or other
retail mercantile establisloment will the intention of depriving the
merchant of the possession, use or Lenefit of such nierchandise or
converting the same to the wse of such person without paying to the
merclhant the full relail value hereof,

(2) I'or any person purposely to conceal wpon his person or
otherwise any merchandise offered for sale by any store or other
retail mercantile establishment with the intention of depriving the
merchant of the processes, use or benefit of such merchandise or
converting the same to the use of such person without paying to
the merchant ihe value thereof.

(3) For any person purposely to alter, transfer or remove any 3§
label, price tag or marking wndicia of value or any other markings §
which aid wm determining value affived to any merchandise dis- 1§

played, held, stored or offered for sale by any store or other retail

mercantile establishment and to attempt to purchase such mer-
chandise personally or in consort with another at less than the full 3
retail value with the intention of depriving the meychail of all or

sowme part of the value thereof

(4) For any person purposcly to transfer any merchandise dis- J
played, held, stored or offered for sale by any store or other retail §
merchandise establishient from the conlainer in or on which the 3
same shall be displayed to any other container with inicnt to de- 3
prive the merchant of all or some part of the retail value thercof. §

(5) I'or any person purposcly to under-ring with the intention 3

of depriving the merchant of the full retail value thereof.

(6) For any person purposely to remove a shopping cart from §
the premises of a store or other retail mercantile establishment §
without the consent of the merchant given at the time of such are- §
moval with the wntention of permanently depriving the merchand

of the possession, use or benefit of such cart.

c. Gradation. Any person found guilty of an offense under sub- §
section b. 1s a disorderly person, except that notwithstanding the
fine provided under 2C :45-3, such person shall be sentenced to pay J
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a fine of not more than $500.00 for a first offense; to pay a fine of
not less than $100.00, nor more than $500.00 for a second offense
and to pay a fine of not less than $250.00, nor more than $1,000.00
for « third and any subsequent offense.  Additionally, notwith-
standing the term of umprisonment provided wn 20 :45-8, any per-
son convicted of a third or subsequent shoplifting ojfense shall
serve a minimum term of not less thaw 30 days.

d. Presumptions. Any person purposely concealing unpurchased
merchandise of any store or other retail mercantile establishment,
either on the premises or outside the premises of such store or
other retail mercantile establishment, shall be prima facie presumed
to have so concealed such merchandise with the intention of depriv-
wmg the merchant of the possession, use or benefit of such merchan-
dise without paying the full retail value thereof, and the finding of
such merchandise concealed upon the person or among the belong-
wngs of such person shall be prima facie cvidence of purposeful
concealment ; and if such person conceals, or causes to be concealed,
such merchandise upon the person or among the belongings of an-
other, the finding of the same shall also be prima facie cvidence of
willful concealment on the part of the person so concealing such
merchandise.” ™

CoapTER 21. IongeEry AND F'RAUDULENT PrACTICES

Section

2C:21-1. Forgery and Related Offenses.

2C:21-2.  Criminal Simulation.

2C:21-3. Frauds Relating to Public Records and Recordable
Instruments.

2C:21-4. Falsifying or Tampering With Records.

2C:21-5. Bad Cheeks.

2C:21-6.  Credit Cards.

2C:21-7. Deceptive Business Practices.

2C:21-8. Misrepresentation of Mileage of Motor Vehicle,

2C:21-9. Misconduct by Corporate Official.

2C:21-10. Commercial Bribery and Breach of Duty to Act Dis-
interestedly.,

2(C:21-11. Rigging Publicly Exhibited Contest.

2C:21-12. Defrauding Sceured Creditors.

2C:21-13. TFraud in Jnsolvency.

2(":21-14. Reeceiving Deposits in a Failing Financial Institution.

2C:21-15. Misapplication of Entrusted Property and Property of

Government or Finaneclal Institution.
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Section

2C:21-16.
20 :21-17.
20:21-18.
2C:21-19.

Securing Iixecution of Documients by Deception.
Wrongtul Impersonating.

Slugs.

Wrongful Credit Practices and Related Offenses.

2C:21-1. Forgery and Related Offenses. a. Forgery. A person
is guilty of forgery if, with purpose fo defraud or injure anyone,
or withi knowledge that he is facilitating a fraud or injury to be
perpetrated by anyone, the actor:

(1) Alters or changes any writing of another without his aun-
thorization or ratification;

(2) Makes, completes, executes, authenticates, issues or trans-
fers any writing so that it purperts to be the act of another who
did not authorize that act or of o fiefitious person, or to liave heen
executed at a time or place or in & numbered sequence other than
was in faet the case, or to he a copy of an original wlen no such
original existed; or

(3) Utters any writing which he knows to be forged in a manner
specified in paragraphs (1) or {(2).

“Writing’’ inciudes printing or any othier method of recording
mformation, money, coins, tokens, stamps, scals, credit cards,
badges, trademarks, and other syvinhols of value, right, priviiege,

r identification.

b. Grading of forgeryv. Ilorgery is a crime of the third degree
if the writing is or purports to be part of an issue of money, securi-
tics, postage or vevenue stamps, or other instruments, certifieates
or licenses issued by the govermment, or part of an issne of stock,
bouds or other instrwments vepresenting interest in or eclaims
agalust any property or enterprise.

Otherwise forgery is a crime of the fourth degree.

c. Possession of forgery devices. A person is guilty of posses-
sion of forgery devices, a crime of the third degree, when with
purpose to use, or to aid or permit another to use the same for
purposes of forging written instruments, he makes or possesses
any device, apparatus, equipment or article specially designed or
adapted to suel use.

Source: N, J. S, 2A:109-1; 2A:109-2; 2A:109-3; 2A:109-4;
2A:109-5;2A:109-6; 2A:109-7; 2A :109-8; 2A :109-9; 2A :109-10;
2A:108-11: C. 2A:111-25 (1952, e. 332, s. 1 amended 1933, e. 432,
w0170 CO2A111-26 (1902, e. 332, 5. 2 amended 1953, c. 432, . 2)
C.2A:011-27 (1952, ¢. 332, . 3) s N. J. 8. 2A:147-1; Model Pcnal
Code: 224.1.
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2C:21-2. Criminal Simulation. A person commits a crime of the
fourth degree if, with purpose to defraud anyone or with knowledge
that he is facilitating a fraud to be perpetrated by anyone, he
makes, alters or utters any object so that it appears to have value
because of antiquity, rarity, source, or authoriship which it does
not possess.
Source: N.J.S.2A:111-23; 2A:111-2%; Model Penal Code: 224.2.

2C:21--3. Frauds Relating to Public Records and Recordable In-
struments. a. Fraudulent destruction, removal or concealment of
recordable instruments. A person commits a crime of the third
degrec if, with purpose to deceive or injure anyone, he destroys,
removes or conceals any will, deed, mortgage, security instrmmnent
or other writing for which the law provides public recording.

b. Offering a false instrument for filing. A person is guilty of
a disorderly persouns offense when, knowing that a written instru-
ment contains a false statement or false information, he offers or
presents it to a public office or public servant with knowledge or
belief that it will be filed with, registered or recorded in or other-
wise become a part of the records of such public office or public
servant.
Source: N. J. 8. 2A:119-4; 2A:119-5; Model Penal Code: 224.3.

2C:21-4. Talsifyving or Tampering with Records. a. Iixcept as
provided in subsection b. of this section, a person commits a crime
of the fourth degrec if, knowing that he has no privilege to do so,
he falsifics, destrovs, removes or conceals any writing or record.
with purpose to deceive or injure anyene or to conceal any wrong-
doing.

h. lssuing a false financial statement. A person is guilty of
issuing a false financial statement, a crime of the third degrec.
when, with purpose to deceive or injure anyone or to conceal any
wrongdoing; he “*by oath or affirmation™*

(1) Knowingly makes or utters a written instrument which pur-
ports to describe the financial condition or ability to pay of some
person and which is inaccurate in some **[material** **substan-
tial** respect; or

(2) Represents in writing that a written instrument purporting
to describe a person’s financial condition or ability to pay as of a
prior date is accurate with respect to such person’s current finan-
cial condition or ability to pay, whereas, he knows it is **[ma-
teriallyd** **substantially** inaccurate in that respect.

Source: N. J.S.2A:91-3; 2A:91-5; 2A:91-6; 2A :91-7; 2A:91-8;
2A:111-9: 2A:111-10; 2A:111-11; 2A:111-12; C. 2A:111-39
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2(/:21-5. Bad Checks. A person who issues or passes a check
or similar sight order for the payment of money, knowing that it
will not be honored by the drawee, commits a disorderly persons
offense. 1'or the purposes of this section as well as in any prose-
cution for theft committed by means of a bad check, an issuer is
presumed to know that the check ér money order (other than a
post-dated cheek or order) would not be paid, if':

a. The issuer had no account with the drawee at the time the
clicek or order was issued; or

b. Payment was refused by the drawee for lack of funds, upon
presentation within 30 days after issue, and the issuer failed to
niake good within 10 days after receiving notice of that refusal.
Source: N.J.S.2A:111-15 amended 1963, c. 184, s. 2; 2A:111-16;

2A:111-17; C. 2A:170-50.4 (1965, c. 184, s. 3); C. 2A:170-50.5

(1963, c. 184, s. 4); C. 2A:170-50.6 (1963, c. 184, s. 5); Model

Penal Code: 224.5.

2C:21-6. Credit Cards. A person commits a **[disorderly per-
sons offenseY** **crime of the fourth degree** if he uses a credit
card for the purpose of obtaining property or services with knowl-
edge that:

a. The card 1s stolen or forged;

b. The card has been revoked, canceled or expired;

N.J. S, 2A:119-4; 2A:122-3; Model Penal Code:

c. For any other reason his use of the card is unauthorized by

the issuer.

““Credit card” means a writing or other evidence of an under- &
taking to pay for property or servieces delivered or rendered to 3¢

or upon the order of a designated person or bearer.
Sounrce: C. 2A:111-40 (1968, e. 300. s. 1); C. 2A:111-41
¢. 300, 5. 2) 5 C. 24 :111-42 (1968, ¢. 300, s. 3
¢. 300, . 4); C. 2 :111-44 (1968, ¢. 300, s. 5
¢. 300, s. 6); C. 2A :111-46 (1968, c. 300, s. 7
¢
¢
S

1968,

1968,
1968, §

2A:111-45

)
); C.:
)5 . 2A:111-47

. 300, 5. 8) ; C. 24 :111-48 (1968, ¢. 300, 5. 9) ; C. 2 :111-49 (1968, W

., 300, s. 10 amended 1969, c. 299);
11); 2A:111-51 (1968, c.
2C:21-7. Deceptive Business Practices.
offense if in the course of business he: ]
a. Uses or possesses for use a false weight or measure, or any §

C. 2A:111-50 (1968, c. 300, :
300, s. 12) ; Model Penal Code: 224.6. §

other device for falscly determining or recording any quahty or =

quantity;
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b. Sells, offers or exposes for sale, or delivers less than the rep-
resented quantity of any commodity or service;

¢. Takes or attempts to take more than the represented quantity
of any commodity or service when as buyer he furnishes the weight
or measurc;

d. Sells, offers or exposes for sale adulterated or mislabeled
commodities; -

¢. Makes a false or misleading statenient in any advertisement
addressed to the public or to a substantial segment thercof for the
purpose of promoting the purchase or sale of property or services;

f. Makes a false or misleading writien statement for the purpose
of obtaining property or credit: or

g. '\[alxes a false or misleading written statement for the purpose
of promoting the sale of socuntles or omits information required
by law to be disclosed in written documents relating to sccurities.

The offense is a erime of the fourth degree if subsection f. or g.
is violated. Otherwise it is a disorderly persons offense.

It is an affirmative defense to prosecution under this section if
the defendant proves by a preponderance of the evidence that his
conduct was not knowingly or recklessly deceptive.

““Adulterated’” means varying from the standard of composi-
tion or quality prescribed by or pursuant to any statute providing
criminal penalties for such variance, or set by established com-
mercial usage. ‘‘Mislabeled’” means varying from the standard of
truth or disclosure in labeling preseribed by or pursuant to any
statute providing eriminal penalties for such variance, or sct by
established commercial usage.

Source: N. J. S. 2A:108-1; 2A:108-2; 2A:108-3; 2A:108-4;
2A:108-5 amended 1966, c. 215, s. 1; 2A :108-6; 2A :108-7 amended
1966, c. 215, 5. 2; 1967, c. 98; 2A:111-22; 2A :111-23; 2A.:111-24;

C. 2A:111—32 (1960, e. 62); 2A:1

Model Penal Code: 224.7.

2C:21-8. Misrepresentation of Milcage of Motor Vehicle. A per-
son commits a disorderly persons offense when he sells, exchanges,
offers for sale or exchange or exposes for sale or exchange a used
motor vehicle on which he has changed or disconnected the mileage
registering instrument on the Vehlole to show a lesser mileage 1cad
ing than that actually recorded on the vehicle or on the instrument
With purpose to misrepresent the mileage of the vehicle. This pro-
vision shall not prevent the servieing, repair or replacement of a
milecage registering instrument which by reason of normal wear or
through damage requires service, repair or replacement if the
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instrument is then set at zero or at the actual previonsly recorded

mileage.
In addition to the penalty authorized for violation ot this sec-

tion, the Director of the Division of Motor Veliicles may, after
notice and hearing, revoke the license of any motor vehicle dealer ]

as defined in R. S. 39:1-1 s0 convieted.

Source: C. 2A:170-50.1 (1956, c¢. 195, s. 1 amended 1957, c. 125
s.1); C.2A:170-50.2 (1956, c. 195,‘ s. 2 amended 1957, c. 125, s. 2);
C. 2A:170-50.3 (1956, c. 195, s. 3 amended 1957, c. 125, s. 3).

2C:21-9. Misconduct by Corporate Official. A person is guilty

of a erime **[of the fourth degreed ~ when:

a. Being a director of a stock corporation, lhe knowingly with |
purpose to defraud, concurs in any vote or act of the directors of j

such corporation, or anyv of thiem, which has the purpose of:
(1) Making a dividend except in the manner provided by law;

(2) Dividing, withdrawing or in any manner paving to any §
stockholder any part of tlie capital stock of the corporation except 3

in the manner provided by law;

(3) Discounting or receiving any note or other evidence of debt
in payment of an installment of capital stock actually called in |

and required to be paid, or with pnrposc of providing the means of
making such payment;

(4) Reeeiving or discounting anv note or other evidence of debt §
with purpose of cnabling anv stockholder to withdraw any part 3
pury g an 3

of the money paid in by him on his stock: or

(5) Applying anyv portion of the funds of such corporation, ;
dircetly or indirectly, to the purchase of shares of its own stock, 4

except in the manner provided by law: or

b. Being a director or officer of a stock corporation, he, with

purpose to defraud:

(1) Issues, participates in issuing, or concurs in a vote to issue
any incraese of its capital stock beyond the amount of the capital §

stock thereof, duly authorized by or in pursuance of law; or

(2} Sells, or agrees to sell, or ix directly interested in the sale ;
of any share of stock ol such eorporation, or in any agreement to §
sell the same, unless at the time of such sale or agreement he is 3
an actual owner of such share, provided that the foregoing shall §
not apply to a sale by or on behalf of an underwriter or dealer in §
councction with a bona fide publie oftering of sharcs of stock of }

such corporation.

At the benefit devived [rom o violation of this section exceeds 38
$75.000.00. the off ender shall be guilty of a crime of the second §
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degree. If the benefit derwed exceeds $1,000.00, the off ender shall
be guilty of a crime of the third degree. If the benefit derived s
less than $1,000.00, the offender shall be guilty of a crime of the
fourth degree.*™

Source: N.J. S, 2A:111-12.

2C:21-10. Commercial Bribery and Breach of Duty to Act Dis-
interestedly. a. A person commits a crime **[of the fourth de-
grec}** if he solicits, accepts or agrees to accept any benefit as con-
sideration for knowingly violating or agreeing to violate a duty of
fidelity to which he 1s subject as:

(1) An agent, partner or emiployee of another;

(2) A trustee, guardian, or other fiduciary;

(3) A lawyer, physician, accountant, appraiser, or other pro-
fessional adviser or informant;

(4) An officer, director, manager or other participant in the di-
rection of the affairs of an incorporated or unincorporated associa-
tion;

(5) A labor official, including any duly appointed representative
of a labor organization or any duly appointed trustee or repre-
sentative of an emplovee welfare trust fund; or

(6) An arbitrator or other purportedly disinterested adjudicator
or referee.

“¥If the benefit derived from a violation of this section ercerds
$75.,000.00, the off ender shall be guilty of a crime of the second de-
gree. If the benefit derived exceeds $1,000.00, the offender shall be
guilty of a crime of the third degree. If the benefit dervived is less
than $1,000.00, the offender shall be guilty of a crime of the fourth
degrec **

b. A person who holds himself out to the public as being engaged
in the business of making disinterested selection, appraisal, or
criticism of commodities, real properties or services commits a
erime of the fourth degree if he solicits, accepts or agrees to accept
any benefit to influence his selection, appraisal or criticism.

¢. A person commits a crime of the fourth degree if he confers,
or offers or agrees to confer, anyv henefit the acceptance of which
would be eriminal under this cecfion.

Source: Model Penal Code: 224.8.

2C:21-11. Rigging Publicly Ixhibited Contest. a. A person
commits a crime **[of the fourth degree§** if, with purpo<e to
prevent a publicly exhibited contest from being conducted in uc-
cordance with the rules and usages **[purporting to]** “":clich ™
govern 1t, he:
95
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(1) Confers or offers or agrees to confer auy benetit upon, or
threateus any injury to a participant, official or other person as-
sociated with the contest or exhibition; or

(2) Tawpers with any person, animal ov thine.

T the benefit derived from a wiolaiion of this subsection ei-
cecds §75.000.00, the off ender shall be guiity of a crime of the second
degree. If the benefil derived cxceeds $1,000.00, 1he offender shall
be quilty of a crime of the third dedrec. If the benefit derived is
less than $1,000.00, the offender shall be quilty of a crime of the.
fourth degree®* ) ' 4

b. Soliciting or accepting benefit for rigeing. A person com-
mits a crime of the fourth degree it he knowingly solicits, accepts
or agrees to accept any benefit the giving of whielt would be
eriminal under subsection o,

¢. Failure to report solicitation for rigging. A person commits
a disorderly persons offense if he f{uils to report, with reason-
able prompiness, a solicitation to aceept any benefit o1 to do any
tampering, the giving or doing of which wonld be eriminal under
sitbsection a,

. Participation in rigged contest. A person commits a crime
of the fourth degree if he knowingly engages in, spousors, pro-
duces, judges, or otherwise participates in a yublicly oxhibited
contest knowing that the contest is not being condneted **fin com-
pliance with the rules and usages purporting to govern it, hy
reason of eonduct which would be eriminal under this section]**
i violation of subscetion a. of (his section .

Source: N. .J. S 2A:93-10; 2A4:93-11; 2A:93-12; 2A:93-13;

2A:95-14; Model Penal Code: 294.9.

20:21-12. Defranding Seeured Creditovs. A person is guilty of
a **[disorderly persons offensc} ™ ““crime of the fourth degree**
when he destroys, removes, conceeals, encainbers, transfers or other-
wize deals with property subject to a zccurity interest with purpose
to linder enforcement of that intercst.

Source: N.J. 8. 2A:111-20; C. 2A:111 21.1 (1964, c. 179); N. J. S.

2A:122-2; Model Penal Code: 224.10.

20:21-13. Fraud in Insolveney. .\ person connnits a erime **[of
the fourth degrecF™" if, knowing that proceedings have been or are
about lo be nstituted for the appointment of a receiver or other
person entitled to administer property for the benefit of creditors,
or that any other composition or liquidation for the benefit of
creditors has been or is about to be made, he:
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a. Destroys, removes, conceals, encumbers, transfers, or other-
wise deals with any property or obtains any substantial part of or
interest in the debtor’s estate with purpose to defeat or obstruct
the claim of any creditor, or otherwise to obstruet the operation of
any law relating to adininistration of property for the benefit of
creditors;

b. Knowingly falsifies any writing..or record relating to the
property; or

e. Knowingly misrepresents or refuses to disclose to a receiver
or other person entitled to administer property for the benefit of
creditors, the existence, amount or location of the property, or any
other information which the actor could be legally required to
furnish in relation to such administration.

*#[f the benefit derived from wviolation of this section cxceeds
$75,000.00, the offender shall be guilty of a crime of the second
degree. If the benefit derived exceeds $1,000.00 but not more than
$75,000.00, the off ender shall be gwilty of a crime of the third de-
gree. If the beunefit derived is less than $1,000.00, the off ender
shall be gutlty of a crime of the fourth degree.™*

Source: N.J.S.2A:111-8; Model Penal Code: 224.11.

2(C:21-14. Receiving Deposits in a Failing Finanecial Institution.
An officer, manager or othier person directing or participating in
the divection of a financial institution commits a erime of the fourth
degree if he receives or perniits the receipt of a deposit, preminm
paynient or other investment in the institution knowing that:

a. Due to financial difficulties the institution is about to suspend
operations or go into receivership or reorganization; and

b. The person making the deposit or other payment is unaware
of the precarious situation of the institution.
Source: N. J. S. 2A:91-8; Model Penal Code: 224.12.

2C:21-15. Misapplication of Entrusted Property and Property
of Government or Financial Institution. A person commits a crime
**Fof the third degrec}** if Lic applies or disposes of property that
has been entrusted to him as a fiduciary, or property of the gov-
ernment or of a financial institution in @ manner which he knows is
unlawful and involves substantial risk of loss or detriment to the
owner of the property or to a person for whose benefit the property
was entrusted whether or not the actor has derived a peenniary
benefit. ““IFiduciary’ includes trostee, gnardian, excentor, admin-
istrator, receiver and any person carrying on fiduciary functious on
behalf of a corporation or other organization which is a fiduciary.

*If the benefit derived from violation of this section eaceeds
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$75,000.00, the offender shail be guilty of a crime of the second de-

gree. If the benefit dertved cxceeds 81,000.00 but not more than

$75.000.00, the offender shall be guilty of a erime of the third de-

gree. If the benefit dericed is less than $1,000.00, the off ender shall

be guillty of a crime of the fourth degree™™ ‘

Source: N.J.S.2A:102-2; 2A:102-3; (. 2A:111-30 (19534, c. 58);
N. J. S. 2A:135-3 amended 1968, ¢, 97; 2A :135-4; 2A:135-5;
Model Penal Code: 224,13, "

2C:21-16. Securing Execution of Documents by Deception. A
person conunits a crime of the fourth degree if by deception as to
the contents of the instrument, he causes or induces another to
execute any instrument affecting, purporting to affect, or likely
to affect the pecuniary interest of any person.

Source: N. J. S. 2A:111-5; Model Penal Code: 224.14.

2C:21-17. Wrongful Impersonating. A person is guilty of a dis-
orderly persons offense when he:

(1) Impersonates another or assumes a false identity and does
an act in such assumed character or false identity for purpose of
obtaining a pecuniary benefit for himself or another or to injure
or defraud another; or
. (2) Pretends to be a representative of some person or organiza-
tion .al.ld does an act in such pretended capaetty for the purpose of
obt?\lmng a benefit for himself or another or to injure or defraud
another.

Source: N, J. S, 2A:116-1; 2A :111-18; 2A:170-19.

"20 :21-18. Slugs. A person is guilty of a petty disorderly persons
offense when:

(1) He inserts or deposits a slug in a coin machine with purpose
to defraud; or

(2) He makes, possesses or disposes of a slug with purpose to .':

cnable a person to insert or deposit it in a coin machine.
. . . . . co .
“Slug’’ means an object or article which, by virtue of its size,

shape or any other quality is capable of being inserted or deposited

in a coin machine as an improper substitute for money.

' *Nof]zz'wj_g in this section shall be deemed applicable to any activi T
ties permitted pursuant to P. L. 1977, ¢. 110, ‘‘The Casino Control 4

Act.

Source: New.

2C:21-19. Wrongful Credit Practices and Related Offenses. |

a. ‘Lummal usury. A person is guilty of criminal usury when not
being authorized or permitted by law to do so, he:
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(1) Loans or agrees to loan, directly or indirectly, any money or
other property at a rate exceeding the maximum rate permitted
by law; or

(2) Takes, agrees to take, or receives any money or other prop-
erty as interest on the loan or on the forbearance of any money or
other interest in excess of the maximum rate permitted by law.

Criminal usury is a crime of the second degree if the rate of
interest on any loan made to any person exceeds 50% per annum
or the equivalent rate for a longer or shorter period. It is a crime
of the third degree if the interest rate on any loan made to any
person except a corporation does not exceed 50% per annum but
the amount of the loan or forbearance exceeds $1,000.00. Otherwise,
making a loan to any person in violation of subsection a. (1) and
a. (2) of this section is a disorderly persons offense.

b. Business of criminal usury. Any person who knowingly en-
gages in the business of making loans or forbearances in violation
of subsection a. is guilty of a crime of the second degree and may
be subject to a fine not to exceed $25,000.00.

c. Possession of usurious loan records. A person is guilty of
a crime of the third degree when, with knowledge of the nature
thereof, he possesses any writing, paper instrument or article used
to record criminally usurious transactions prohibited by subsec-
tion a.

d. Unlawful collection practices. A person is guilty of a dis-
orderly persons offense when, with purpose to enforce a claim or
judgment for money or property, he sends, mails or delivers to
another person a notice, document or other instrument which has
no judicial or official sanction and which in its format or appear-
ance simulates a summons, complaint, court order or process or
an insignia, seal or printed form of a Federal, State or local
government or an instrumentality thereof, or is otherwise calcu-
lated to induce a belief that such notice, document or instrument
has a judicial or official sanction.

e. Making a false statement of credit terms. A person is guilty
of a disorderly persons offense when he understates or fails to
state the interest rate, or fails to make or makes a false or inaccu-
rate or incomplete statement of any other credit terms.

f£. Debt adjusters. Any person who shall act or offer to aect
as a debt adjuster shall be guilty of a crime of the fourth degree.
«Debt adjuster’” means a person who acts or offers to act for a
consideration as an intermediary between a debtor and his creditors
for the purpose of settling, compounding, or otherwise altering the

99
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terms of payment of any debts of the debtor and, to that end,

vecelves money or other property from the debtor, or on behalf

ol the debtor, for payment to, or distribution among, the creditors

of the debtor. ‘‘Debtor’’ means an idividual or two or more indi-

viduals who arve jointly and severally, or jointly or severally
indebted.

The following persons shall not be deemed debt adjusters for
the purposes of this section: an attgrney at law of this State; a
person who is a regular, full-time employee of a debtor, and who
acts as an adjuster of his employer’s debts; a person acting
pursuant to any order or judgment of court, or pursuant to author-
1ty conferred by any law of this State or of the United States; a
person who is a creditor of the debtor, or an agent of one or more
creditors of the debtor, and whose services in adjusting the debtor’s
debls are rendered without cost to the debtor: or a person who,
at the request of a debtor, arranges for or makes a loan to the
debtor, and who, at the authorization of the debtor, acts as an
actjuster of the debtor’s debts in the disbursement of the proceeds
o' the loan, without compensation for the services rendered in
adjusting such debts.

Source: €. 2A:99A-1 (1960, c. 177, s. 1); €. 2A:994-9 (1960,
€. 177,5.2) 5 C. 289944 (1960, ¢. 177, 5. 4) ; C. 2A :119A-1 (1968,
¢. 349, 5. 1 amended 1970, ¢. 76) ; C. 2A :119-2 (1968, c. 349, s. 2);
C. 20 :119A-3 (1968, c. 349, 5. 3); C. 2A:119A4 (1968, c. 349,
s.4); €0 2A:170-102 (1968, c. 256, s. 1 amended 1970, c. 75)
2A.:170-103 (1968, c. 256, s. 2)

.
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Ciarrer 23, [RESERVED]

Parr 3.
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Section
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Blank.

Blauk.

Iindangering Welfare of Children.

Willful Non-Support.

Unlawfnl Adoptions.

Endangering the Welfare of an Incompetent Person.
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2C:24-1. Bigamy. a. Bigamy. A married person is guilty of
bigamy, a disorderly persons offense™ . ** if he contracts or pur-
ports to contract another marriage, unless at the time of the sub-
sequent marriage :

(1) The actor believes that the prior spouse is dead;

(2) The actor and the prior spouse have been living apart for
5 conscecutive years throughout which*the prior spouse was not
known by the actor to be alive;

(3) A court has entered a judgment purporting to terminate or
annul any prior disqualifying marriage, and the actor does not
know that judgment to be invalid; or

(4) The actor reasonably believes that he is legally eligible to
remarry.

b. Other party to bigamous marriage. A person is guilty of
bigamy if he contracts or purports to contract marrviage with
another knowing that the other is thereby committing bicams.
Souvce: N. J. S. 2A:92-1; 2A:92-2; Model Penal Code: 230.1.

2C:24-2. Blank.

2C:24-3. Blank.

20:24-4. Endangering Welfare of Children. **a.** Any person
having a legal duty for the care of a child or who has assumed
respousiblity for such eare, who causes sueh ehild such harm as
would make such child an abused or neglected child as defined in
P. L. 1974, c. 119, § 1 (C. 9:6-8.21) shall be guilty of a erime of the
**[fourth** **third** degree.

“*h, As used wn this subsection:

(1) ““Child’’ shall mean any person under 16 years of age.

(2) ““Prohibited sexual act’’ means

(a) Sexual imtercourse; or

(b) Anal wntercourse; or

(c) Masturbation; or

(d) Bestiality; or

(e) Sadism; or

(f) Masochism; or

(g) Fellatio; or

(h) Cunnilingus; or

(1) Any other sexual activity; or

(7) Nudrty, if such nudity is to be depicted for the purpose
of sexual stumulation or gratification of any person who may

view such depiction.
10
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() Ly person, including any parcut, guardian, or other person
legally chiarged with the care or custody of a child, wlho causes or
pericits « child to engage o« prohibited sexual act or wm the
stnlation of such e act if sucl persvi kwows, has reason to know
or infends Hat such act may be photographed or filined is guilty
of « crime of tie second degree,

(1) dny personacho pliotograpls or filins « clald in a prohibited
sewcnal act or i the stmulation of sucl an act s guilty of a crime
of 1lie second degiee. !

(5) dny personwho knowingly reccives for the purpose of selling
oracho sells any photograph or filne wlich depicts a child engaging
in a prohibited scxual acl or in the shinulation of such an act, 1s
guilty of a erime of the sccond degree.

(6) For purposes of this subsection, a person who is depicted as
or presents the appearance of being under the vge of 16 m any
plhotograpl or filne sliall Le rebuttably preswmed to be under the
wge of 16,77
Source: N.J. S, 2A:96-2; 200063 2A:90-4; €. 9:6-8.21 (1974,

¢. 119, 5. 1) ; Model Penal Code: 2304,

2C:24-5. Willful Nonsupport. A person commits a crime of the
fourth degree if he willfully fails to provide support which he can
provide and which he knows he is legally obliged to provide to a
spouse, child or other dependent. In addition to the sentence autho-
rized by the code, the court may proceed under section 2C:62-1.
Source: N.J. S. 2A:100-1; 2A:100-2; Model Penal Code: 230.5.

2(1:24-6. Unlawful Adoptions. a. Placing child for adoption
without legal authority. Any person who shall place, offer to place,
or aid in the placement of a child with any other person for the
purpose of adoption is guilty of a erime of the fourth degree. This
scetion shall not apply:

(1) To the placement of a child with a brother, sister, aunt,
uncle, grandparent or stepparent of such child;

(2) To the parent who has legal custody of such child;

(3) To any other person who shall have been approved by law for
such purpose; or

(4) To any attorney who aids in such an authorized placement.

h. Placing child for adoption for consideration. Any person,
including a natural parent or parent by adoption, other than an
azeney approved by law to place children for adoption, who shall
place, offer to place, or aid in the placement of a child in the home
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of any other person for the purpose of adoption and, in so doing,

take, receive or pay any pecuniary benefit or obligation, other than

expenses in connection with the birth or illness of the child, or legal

fees connected with the adoption is guilty of a erime of the third

degree,

Source: C. 2A:96-6 (1953, ¢. 265, s. 1); C. 2A:96-7 (1953, . 265,
s. 2).

2C:24-7. Endangering the Welfare of an Incompetent Person.
A person 1s guilty of a disorderly persons offense when he know-
ingly acts in a manner likely to be injurious to the physical, mental
or moral welfare of a person who is unable to care for himself
because of mental disease or defect.
Source: New.

CrapTEr 25. [RESERVED]

CraprtER 26. [RESERVED]

Parr 4. OrreEnses AcaiNsT PUBLIC ADMINISTRATION

Ceaprrer 27. BriBery aND CORRUPT INFLUENCE

Section

2C:27-1. Definitions.

2C:27-2. Bribery in Official and Political Matters.

2C:27-3. Threats and Other Improper Influence in Official and
Political Matters.

2C:274. Compensation for Past Official Behavior.

2C:27-5. Retaliation for Past Official Action.

2C:27-6. Gifts to Public Servants by Persons Subject to Their
Jurisdiction.

2C:27-7. Compensating Public Servant for Assisting Private
Interests in Relation to Matters Before Him.

2C:27-8. Selling Political Endorsement; Special Influence.

2C:27-1. Definitions. In chapter 27-30, unless a different mean-
ing plainly is required:

a. “Bengﬁt” means gain or advantage, or anything regarded by
the beneficiary as gain or advantage, including benefit to any other
person or entity in whose welfare he is interested;

b. ““Government”’ includes any branch, subdivision or agener
of the government of the State or any locality within it;
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¢. **Harm’’ means loss, disadvantage or injury, or anything so
recarded by the person aiiceted, ineluding loss, disadvantage or
mjury to any other person or cutity in whose welfare he is
interested;

. “*Official proceeding’’ means a procceding heurd or which may
be heard before any legislative, judicial, administrative or other
governmental ageney, arbitration procecding, or official authorized
to take evidence under oath, including any arbitrator, referce,
licaring examiner, commissioner, notary or other person taking
festimony or deposition in connection with any such proceeding;

e. ““‘Party official’”” means a person who holds an clective or
appoinlive postin a political party in the United States by virtue of
which he directs or conducts, or participates in direeting or con-
ducting party affairs at any level of responsibility;

f. ““Pecuniary benefit’’ is benefit in the form of moncy, property,
commercial interests or anything else the primary siguificance of
which Is economic gain;

o. “Public servant’” means any officer or employee of govern-
meut, including legislators and judges, and any person partiei-
pating as juror, advisor, consultant or otherwise, in performing a
covernmental function, but the term does not include witnesses;

L. ““ Administrative procceding’” means any proceeding, other
than a judicial proceeding, the outcome of whieh is required to be
based on a record or documentation preseribed by law, or in which
law or regulation is particularized in application to individuals;

j. “‘Statement’’ means any representation, but includes a repre-
seutation of opinion, belief or other state of mind only if the
representation clearly relates to state of mind apart from or in
addition to any facts which are the subjeet of the representation.

Source: Model Penal Code: 240.0; 241.0.

2(1:27-2. Bribery in Official and Political Matters. A person is
guilty of bribery L, a erime of the third degree,J** if he offers,
confers or agrees to confer upon another, or solicits, accepts or
agrees to accept from another:

a. Any pecuniary benefit as consideration for the recipient’s
decision, opinion, recommendation, vote or other exercise of discre- 3

tion as a public servant, party, official or voter; or

b. Any benefit as consideration for the recipient’s decision, vote, ;
recommendation or other exercise of official discretion in a judicial

or administrative proceeding; or
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c. Any benefit as consideration for a violation of a known legal
duty as publie servant or party official.

It is no defense to prosecution under this section that a person
wlhom the actor sought to influence was not qualified to act in the
desired way whether because he had not yet assumed office, or
lacked jurisdiction, or for any other reason.

In any prosecution under this sectiofi of an actor who solicited,
accepted or agreed to accept a benefit, it is no defense that he did
so as a result of conduct by another constituting theft by extortion
or coercion or an attempt to commit either of those crimes.

** Any offense proscribed by this section shall be a crime of the
second degree. If the thing of value offered, conferred, agreed to
be conferred, solicited, accepted or agreed to be accepted is money
in an amount of $200.00 or less, any offense proscribed by this
section shall be a crime of the third degree.**

Source: N. J.S. 2A:93-1; 2A:93-2; 2A:93-3; 2A :934; 2A:93-6;
2A:103-1; 2A:103-2; 2A:105-1; 2A:105-2; Model Penal Code:

240.1.

2(:27-3. Threats and Other Improper Influence in Official and
Political Matters. a. Offenses defined. A person commits an offense
if he:

(1) Threatens unlawful harm to any person with purpose to
influence his decision, opinion, recommendation, vote or other eox-
ercise of discretion as a public servant, party official or voter;

(2) Threatens harm to any public servant with purpose to in-
fluence his decision, opinion, recommendation, vote or otlier ex-
ercise of discretion in a judicial or administrative proceeding:

(3) Threatens harm to any public servant or party official with
purpose to influence him to violate his known legal duty; or

(4) Privately addresses to any public servant who has or will
have an official discretion in a judicial or administrative proceeding
any representation, entreaty, argument or other communication
with purpose to influence the outcome on the basis of considerations
other than those authorized by law.

1t is no defense to prosecution under this section that a person
whom the actor sought to influence was not qualified to act in the
desired way, whether because he had not yet assumed office or
lacked jurisdiction, or for any other reason.

b. Grading. An offense under this section is a erime of the third
degree.

Source: Model Penal Code: 240.2.
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2C 274 Compensatlon for Past Official Behavior. A person
commits a crime **[of the third de01ee] if he knowingly solicits,
accepts or agrees to aceept any peannm v benefit as Lompensatlon
for having, as public servant, given a deeision, opinion, vecom-
mendation or vote favorahle to another. or for having otherwise
exercised a diseretion in hix favor, or for having violated his duty.
A person commits a crime “*[of the third degree]** if he offers,
confers or agrees to confer compenwtion acceptance of which is
prohibited by this section. **dny offense proscribed by this
section shall be a cr une of the second degree. If the thing of value
solicited, accepted, agrecd to be accepted, offered, conferred or
agreed to be conferred is money in an amount of $200.00 or less,
any offense proscribed by this section shall be a crime of the third
degree ™
Source: Model Penal Code: 240.3.

2C:27-5. Retaliation for Past Official Action. A person commits
a crime of the fourth degree if he harms another by any Ll]lld\\ ful
act with purpose to vetaliate for or on account of the service of
another as a publie servant.

Scource: Model Penal Code: 240.4.

20:27-6. Gifts to Public Servauts by Persons Subject to Their
Jurisdicetion. a. Regulatory and law enforcement officials. No
public servant in any department or agency exercising regulatory
functions, or conductlno Inspections or 1nvest1 ations, or carrying
on civil or eriminal htl"‘dt]()n on behalf of the government, or lmvmn-
custody of prisoners, shdH %ohmt. aceept or agrec to aceept any
[pecumary benefit§** **thing of wvalue** from a person
Fkuown by the pubhc servant to be subject to be subject to such
regulation, 111%1)0(,t10n investigation or custody, or against whom
such htl"dtl()ll is known to be pending or contemplated or from
an agent or representative of such a person** **as consideration
for any action pertaining to such regulation, inspection, investiga-
tion, custody or litigation™*,

b. Officials concerned with government contracts and pecuniary
transactions. No public servant having any discretionary funetion
to perform in connection with Lontlacts purchases, pavments,
claims or other pecuniary transactions of the govermment shall
solicil, aceept or agrce to accept any [p(’cunlaly benefit]**

///"/wr of relie = From sy person 7 Fknown by the publie xervant
to he interested in or llkdy to become interested 111] ¥ **as con-
sideration for any action pertaining to™* any such contraet, pur-
chase, pavient, elaim or transaction.
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e. Judicial and administrative officials. No public servant having
judicial or administrative authority and no public ser\.fant emplo}:ed
by or in a court or other tribunal having such authority, or partici-
pating in the enforcement of its decisions, shall sqlicjt, or accept or
agree to accept any **[pecuniary benefit]** **thing of value*f
from a person **known by the public servant to be 1pte1'ested in
or likely to become intercsted in}** **as comnsideration for any
action pertaining to** any matter befdre such public servant or
a tribunal **[with which he is associated]**.

d. Legislative officials. No legislator or public servant emploved
by the legislature or by any committee or agency thereof shall
solicit, accept or agree to accept any personal **[pecuniary
benefit3** **thing of value** from any person **[known by the
legislator or public servant to be interested InJ*™* *as con-
sideration for any action pertaining to** a bill, transaction or
proceeding, pending or contemplated, before the legislature or
any committee or agency thereof.

e. Iixceptions. This section shall not apply to:

(1) Fees prescribed by law to be received by a public servant,
or any other benefit for which the recipient gives legitimate comn-
sideration or to which he is otherwise legally entitled; or

(2) Gifts or other benefits conferred on account of kinship or
other personal, professional or business relationship independent
of the official status of the receiver; or

(3) Trivial benefits incidental to personal, professional or busi-
ness contacts and involving no substantial risk of undermining
official impartiality.

f. Offering benefits prohibited. No person shall knowingly con-
fer, or offer or agree to confer, any benefit prohibited by the fore-
going subsections.

g. Grade of offense. **[An offense under this section is a crime
of the *[fourth]* *third* degree.J** **Awn offense proscribed by
this section shall be a crime of the second degree. If the thing of
value solicited, accepted, agreed to be accepted. conferred, off ered,
or agreed to be conferred is money in an amount of $200.00 or less,
an offense proscribed by this section shall be a crime of the third
degree.* ™
Source: Model Penal Code: 240.5.

2C:27-7. Compensating Public Servant for Assisting Private
Interests in Relation to Matters Before Him. a. Receiving Com-
pematiou A public scrvant commits a crime **[of the fourth
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benefit for advice or other assistance in preparing or promoting
a bill, contract, claim, or other transaction or proposal as to
which he knows that he has or is likely to have an official discretion
to exercise.

h. Paying compeunsation. A person commits a crime **[of the
fourth degreel”™™ if he pavs or offers or agrees to pay any
pecuniary benefit to a public pervant with knowledge that
coecopinnoe by the public servant i uilaw ful,

“edln offense proscribed by this section shall be a crume of the
second degree. If the thing of value solicited, accepted, agreed
to be uccepted, paid, offcred or agreed to be paid 1s money in an
amonnt of $200.00 or less, an offense proscribed by this section
shall be a crume of the third degree.®*

Source: Model Peual Code : 240.6.

20278, Selling  Political Endorsement; Special Influence.
a. Selling political endorsement. A person commits a crime **[of
the fourth degreed** if he solicits, receives, agrees to receive, or
acrees that any political party or other person shall reeeive, any
pecuniary benefit as consideration for approval or disapproval of
an appointment or advancement in publie serviee, or for approval
or disapproval of any person or transaction for any benefit con-
ferred by an official or agency of government. ‘‘Approval’’ in-
cludes recommendation, failure to disapprove, or any other mami-
fest:tion of favor or acquiescence, ““‘Disapproval’” includes failure
to approve, or any other manifestation of disfavor or nenacquies-
cence.

h. Other trading in special influence. A person commits a erime
“Tof the fourth degree}** if he solicits, receives, or agrees to
receive any pecuniary benefit as consideration for exerting special
influence upon a public servant or procuring another to do so.
“Special influence’”” means power to influence through kinship,
friendship or other relationship, apart from the merits of the
transaction.

c. Paving for endorsenient or special influence. A person com-
mits a crime **fof the fourth degreed™* if he offers, confers or
agrees to confer any pecuniary benefit, receipt of which is pro-
hibited by this section.

“* An offense proscribed by this section shall be a crime of the
seccond degree. If the thing of value solicited, recewed, agreed to
be reccived, offered, conferred or agreed to be conferred is money
in an amount of $200.00 or less, an offense proscribed by this section
shall be a crime of the third degree. ™
Sonrce: N, J. S 2A:93-6; Model Penal Code: 240.7.
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CaartE: 28. PERIURY aND OTHER FALSIFICATION
v QFFICIAL MATTERS

Section

2C:28-1. Perjury.

20:28-2. False Swearing.

2(:28-3. Unsworn Falsification to Authorities.

2C:28-4. False Reports to Law Enforcement Authorities.

2C:28-5. Tampering With Witnesses and Informants; Retaliation
Against Them.

2C:28-6. Tampering With or Fabricating Physical Evidence.

20:28-7. Tampering With Public Records or Information.

2C:28-8. Impersonating a Public Servant.

2C:28-1. Perjury. a. Offense defined. A person is guilty of
perjury, a crime of the third degree, if in any official proceeding
he makes a false statement under oath or equivalent affirmation, or
swears or affirms the truth of a statement previously made, when
the statement is material and he does not believe it to be {rue.

b. Materiality. IMalsification is material, regardless of {he
admissibility of the statement under rules of evidenee, if it conld
have atfected the course or outcome of the proceeding or the dis-
position of the matter. It is no defense that the declarant
mistakenly believed the falsification to be immaterial. Whether o
falsification is material is a question of law.

¢. Irregularities no defense. It is not a defense to prosecution
ander this section that the oath or affirmation was admiuistered
or taken in an irregular manner. A document purporting to he
made upon oath or affirmation at any time when the actor presents
it as being so verified shall be deemed to have been duly sworn or
affirmed.

d. Retraction. It is an affirmative defense under this section that
the actor retracted the falsification in the course of the procecding
or matter in which it was made prior to the termination of the
proceeding or matter.

e. Corroboration. No person shall be convicted of an offense
under this section where proof of falsity rests solely upon contra-
diction by testimony of a single person other than the defendant.
Source: N. J. S. 2A:131-1; 2A:131-2; 2A:131-3; 2A:131-4;

2A:131-5; 2A:131-6; 2A:131-7; Model Penal Code: 241.1.

2C 282,
mattersJ**.

False Swearing, a. False swearing **[in official
**LA person who makes a false statement under oath
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or cquivalent affirmation, or swears or affirms the t.ruth of such a
statement previously made, when he does not believe the _state—
ment 1o be tme, ix cuilty of o evime of the fourth degree it ’[h.o
falsification is made with the purpose of misleading a publhe
servant in performing his official function. J**

##[), Other false swearing.J** A person who makes a false
statement under oath or equivalent affirmation, or swears or affirms
the truth of such a statement previously made, when he does not
believe the statement to be true, is guilty of a disorderly persons
offense.

eI PR Perjury provisions applicable. Subscctions c.
**Fthrough e.J** **and d.** of scction 2C:28-1 apply to the present
section.

##A.J** *¥e.** Inconsistent statements. ‘Where the defend_ant
made inconsistent statements under oath or equivalent affirmation,
hoth having been made within the period of the statute of l}nuta-
{ions, the prosecution may proceed by setting forth the incon-
Gstent statements in o single count alleging in the alternative

that one or the other was false and not believed by the defendant. |
1n such case it shall not be necessary for the prosecution to prove |
wlich statement was false but only that one or the other was false 1

and not believed by the defendant to be true.

Source: N.J. S.2A:131-4; 24:131-5; 2A:131-6; 9A :131-7; Model |

Penal Code: 241.2.

9(r:28-3. Unsworn Falsification to Authorities. a. Statements

«Under Penalty.” A nerson commits a disorderly persons foense ]
if hie makes a written false statement which he does not bepeve to
be true, on or pursuant to a form bearing noti?e, author}zed by |
law, to the effect that false statements made thercin are punishable. 1

h. In general. A person commits a petty dis>0r§1erly PeTrsons |
offense if, with purpose to nislead a public servant in performing 4

his function, he:

(1) Makes any written false statement whicll he does not believe

to be true;

(2) Purposely creates a false impression in a written applica-
tion for any pecuniary or cther bencfit, by omitting information 4

neeessary to prevent statements therein irom being misleading;

(2) Submits or invites relianee on anmy writing which he knows

fo be forged, altered or otherwise lacking in authenticity: or

(1) Submits or invites reliance on any sample, specunen, map, 4

boundary-mark, or other object which he knows to be false.
110
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1

c. Perjury provisions applicable. Subsections c¢. **[through
e.]** **and d.** of section 2C:28-1 and subsection d. of 2C:28-2
apply to the present section.

Source: N..J.S. 2A:131-G; Model Penal Code: 241.2.

2C:28—4. Talse Reports to Law Knforcement Authorities.
a. Falsely incriminating another. A person who knowingly gives
or causes to be given false information to any law enforcement
officer with purpose to implicate another commits a crime of the
fourth degree.

b. Fictitious reports. A persou commits a disorderly persons
offense if he:

(1) Reports or causes to be reported to law enforcement author-
ities an offense or other incident within their concern knowing that
it did not occur; or

(2) Pretends to furnish or causes to be furnished such author-
ities with information relating to an offense or incident when he
knows he has no information relating to such offense or incident.
Source: C. 2A:148-22.1 (1957, e. 49, s. 1); N. J. S. 2A:170-9

amended 1971, c. 87, s. 1; Model Penal Code: 241.5.

20:28-5. Tampering With Witnesses and Informants; Retalia-
tion Against Them. a. Tampering. A person commits an oifense
if, believing that an official proceeding or investigation is pending
or about to be instituted, he knowingly attempts to induce or other-
wise cause a witness or informant to:

(1) Testify or inform falsely;

(2) Withhold any testimony, information, document or thing;

(3) Elude legal process summoning him to testify or supply
evidence; or

(4) Absent himself from any proceeding or investigation to
which he has been legally summoned.

The offense is a crime of the third degree if the actor employs
force, deception, threat or offer of pecuniary benefit. Otherwise
it is a crime of the fourth degree. Privileged communications may
not be used as evidence in any prosecution for violations of para-
graphs (2), (3) or (4).

b. Retaliation against witness or informant. A person commits
a crime of the fourth degree if he harms another by an unlawful
act with purpose to retaliate for or on account of the service of
another as a witness or informant.

c. Witness or informant taking bribe. A person commits a crime
of the third degree if he solicits, accepts or agrees to accept any
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benefit in consideration of his doing any of the things specified in
subsections a. (1) through (4) of this scetion.
source: Model Penal Code: 241.6.

(1 va . . o . . _

20:28-6. Tan}pelnlg With or Fabrieating Physical Evidence.
A person commits a crime of the fourth degree if, believing that
an Qfllclal proceeding or investigation iy pending or about to be
mstituted, he:

(1) Alters, destrovs, conceals ok' removes auny article, object,
record, glocument or other thing of physical substaunce with pur-
pose to impair its verity or availability in such proceeding or in-
vestigation: or ;

(H) Makes, devises, prepares, presents, offers or uses any article,
0 bl|c'ct, record, docunent or other ihing of phvsical substance know-
ing 1t to be -false and with purpose o mislead a public servant who
1s engaged in such proceeding or investigation.

Source: Model Penal Code: 241.7.

NLOQ_ 7 . e . N i 3
2@(.@ 7. Tampering With Puablic Records or Information

. e ) ™ -J . T - :

a. Offense defined. A person commits an offense if lLe:
1 (1 ‘1 (24 o o also o B 1 - f 1

re(go ) 7] 11?‘\» m?l, Ill.ﬂjlxt‘..\ a false entry in, o1 ial§o alteration of, any

rd, docwmnent or thing belonging to, or received or kept by, the
o n S : he . M)y
government for formation or vecord, or required by law to be
kept by others for information of the governmert :
DY ATl d .
2) Makes, preseuts s for [iline. or ; anv 1 :

mo(n*) N u:' ,)‘])'l(\( l.it»‘, offers for filing, o1 uses any record, docu-
it ev Unng kmowing it to be false, and with purpose that it be

T I . R ! N
taken as a genuine pact of informution or records reforred to in
paragravh (1); or

o0 pl . . -

. (.‘)) Purposely and unlawfully destrovs, conceals, removes, mu-
tilatex, or otherwise impaivs the verits or availability of auv such
record, document or thing. ) )

. Y . o - . . . .
b. Grading. An cifense under this seetion is a disorderly pers

. a disorderly persons
oficnxe uuless the actor’s purpose is to defraud or injure anyoune,
i which case the offense is a erime of the third degree. .
Source: Model Penal Code: 241.8.

90" .9Q . : :

1:(1Hj 18 vIrflperson”atmg‘a‘ Public Servant. A person commits a

dizorderly persons offense 1f he falsely pretends to hold a position

1n the public service with purpose to induce another {o submit to

snch pretended official authority or otherwise to act in reliance upon

that pretense.

bour(’(:: N.Jo S0 24:135-100 2A:135-11; C. 2A:170-20.5 (1954
¢. 181, 5. 6); Model Penal Code: 241.9. ,
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CEAPTER 29. OBSTRUCTING (GOVERNMENTAL OPERATIONS; KSCAPES

Section

9(}:29-1. Obstructing Administration of Law or Other Govern-
mental Fuanction.

2C:20-2. Resisting Arrest.

9C:29-3. IHindering Apprehension or Prosccution.

2C :29-4. Compounding. -

2C:29-5. Iiscape.

2(:29-6. Implements for Escape; Other Contraband.

2(3:29-7. Bail Jumping; Default in Required Appearance.

2C:29-S. Blank.

20 :29-1. Obstructing Administration of Law or Other Govern-
mental Function. A person commits a disorderly persons offense
it he purposely obstructs, impairs or perverts the administration
of law or other governmental function or prevents or attempts to
prevent a public servant from **lawfully** performing an official
function by means of intimidation, force, violence, or physical
interference or obstacle, or by means of any independently unlawful
act. This section does not apply to flight by a person charged with
erime, refusal to submit to arrest, failure to perform a legal duty
other than an official duty, or any other means of avoiding com-
pliance with law without affirmative interference with govern-
mental functions.

Source: Model Penal Code: 242.1; 242.9.

2(1:29-2. Resisting Arrest. A person is guilty of an offense 1f he
purposely prevents a law enforcement officer frem effeeting a
lawful arrest. The oftense is a erime of the fourth degree if he:

a. Uses or threatens to use physical force or violence against
the law enforcement officer ov anotlhier; or

b. Uses any other means to create a substantial risk of causing
physical injury to the public servant or another. Otherwise it is a
disorderly persons offense.

It is not a defense to a prosecution under this seefion that the
law enforcement officer was acting unlawfully in making the arrest,
provided he was acting under color ol his official anthority ol
provided the law enforcement officer announces his intention to
arrest prior to the resistance.

Source: Model Penal Code: 242.2.

2(1:29-3. Hindering Apprehension or Prosceution. A
commits an offense if, with purpose to hinder the apprehension,
prosecution, conviction or punishment of another for an offense he:
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a. Harbors or conecals the other;
) b. Prov )-des,, or alds m providing a weapon, money, transporta-
fion, disguise or other means of avoiding discovery or apprehen-
s1on or affecting escape:

~ - N~ Ep— N o .

. Suppresses, by vway of concealment or destruction; any

evidence of the crime, or tampers with a witness, informant, docu-
O K e N . 5 . . ’. ey

meut or other source of information, regardless of its admissibility
m evidence, whick wmighe aid in thd discovery or apprelienson of
steil person or iu (ke lodging of » charge against him:

cl. LW zil';lsu the other of impending discovery or apprehension, ex-
(,ept.dmu this paragraph does not apply to a walning given in con-
nection with au effort to bring another into compliance with law;

e Prevents or obstrucets, by means of force, intimidation or de-
cepiion, any one from performing an act which might aid in the
discovery or apprehicusion of such person or in the lodging of a
charge against him;

Y-

. Alds sucl} person o protect or expeditionsly profit from an
advantage derived from such erime: or

a. Volunteers false information to a law enforcement oficer. The
offene is a evime of the third degree if the conduct which the actor
-y ~ g N HER I 1o Tia - n 3 ]
]f‘lo“".\ has been cuian g_od or 1= J'x.tble to be charged against the per-
son aided would constitnte a cvinie of the second degree or greater

Tace e e e ) . TR 3 i
uniess the actor ix a spouse, parent or ¢hild of the person aided, in
R 3 Al . B Y . . . 2 - ’
.\\hwu case the offense is a eriwme of the fourth degree. "The offense
ts a crnie of the fourth degree if suel conduct would coustitute a
erime ot the third degiree. Gtherwise it v a disorderly persons
offense, )
Sovree: NoJUS, 20 :R5-2; Modei Penal Code: 242.3; 2492 4.

3C:2$)~4. 001’;11')0011c1i11g. A person commits a crime **[of the
fourth (1.eg1'ee]:"":‘* if he accepts or agrees to accept any pecuniary
benefit in conmder.ation of refraining from reporting to law
enforcement anthorities the commission or suspected commission
of any off’ense or Information relating to an offense or from secking
prosecution of an offense. A person commits a crime #*Lof the
conrth degrecd i Do conlor o agrecs to confer any pecuniary
}‘mneﬁt in consideration of the other person ag'reeillg to refrain
fyom any such reporting or secking prosceution. Tt is an affirma-
e doleine to proseention nnder this ~oction thal {he pecuniarv
b@nvoht'(hd not exceed an amount which the actor réasonabl'y
helieved to he due as restifnfion or imdemmifieation for harm
cnsed By the of fense, Aivaifcise proscribed by this seciion shall

114

bk ket
-3 O O =

—
[0.]

O W OO~ O = D

1

22

be a crime of the second degree. If the thing of value accepted,
agreed to be accepted, conferred or agreed to be conferred is money
in an amount of $200.00 or less, an off ense proscribed by this section
shall be a crime of the third degree.™™

Source: N.J. S. 2A:97-1; Model Penal Code: 242.5.

20:29-5. Escape. a. Iscape. A person commits an offense if
he without lawful authority removes hifiself from official detention
or fails to return to official detenticn following temporary leave
granted for a specific purpose or limited period. ‘‘Official deten-
tion’’ means arrest, detention in any facility for custody of persons
under charge or conviction of crime or alleged or found to he
delinquent, detention for extradition or deportation, or any other
detention for law enforcement purposes; but ‘‘official detention”
does not include supervision of probation or parole, or constraint
incidental to release on bail.

b. Permitting or facilitating escape. A public servant concerned
in detention commits an offense if he knowingly or recklessly
permits an escape. Any person who knowingly causes or facilitates
an escape commits an offense.

c. Bffect of legal irregularity in detention. lrregularity in bring-
ing about or maintaining detention, or lack of jurisdiction of the
cornmitting or detaining authority, shall not be a defeuse to pros-
ecution under this seetion if the escape is from a prison or other
custodial faeilily or from detention pursnant to commitment by
official proceedings. In the case of other detentions, irvegularity
or lack of jurisdietion shall be a defense only if:

(1) The escape involed no substantial risk of harm to the per-
son or property of anyone other than the detainee; or

(2) The detaining authority did not act in good faith under color
of law.

d. Grading of offenses. An offense under this section i3 a crime
of the third degree where:

(1) The actor was under arrest for or detained on a charge of
crime or following conviction of an offense; or

(2) The actor employvs force, threat, deadly weapon or other
dangerous instrumentality to cffect the escape; or

(3) A public servant concerned in detention of persons convicted
of erime purposely facilitates or permits an escape from a dcten-
tion facility.

Otherwise it 1s a crime of the fourth degree.
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Source: N. J. S. 2A:104-1; 2A 10425 2A:104-3; 2A:1044;
2A:10455 2A:104-6;  2A:104-7; 2A:104-8;  2A:104-9;
2A:104-10; Model Penal Code: 249.6.
2C:29-6. Twplements for Escape; Other Contraband. a. Kscape

implements. A person commits an offense if he knowingly and

unlawfully introduces within a detention facility, or knowingly and
unlawfully provides an inmate with any weapon, tool or other thing
which may be useful for escape. Ah inmate commits an oifense 1if
he knowingly and unlawfully procures, makes, or otherwise pro-
vides himself with, or has in his possession, any such implement of
escape. “‘Unlawfully’’ means surreptitiousty or coutrary to law,

regulation or order of the detaining aunthority. The offense is a

crime of the third degree if the item is s weapon. Otherwise it is

a erime of the fourth degree.

b. Otber contraband. A person comumts a petty disorderly per-
sons otfense if he, provides an inmate with any other thing which
the actor knows or should krow it is unlawful for the inmate to
possess.

Source: N. J. S. 2A:104-8; 2A :104-11; 2A:104-12; Model Penal
Code: 2427,
2C:29-7. Bail Jumping; Default in Required Apvearance. A

person set at liberfy by court order, with or without bail, upon

condition that he will subsequent]y appear at a specified time and
place in connection with any offense, eoinmits an offense if, without
lawful exeuse, he fails to appear at that time and place. It is an
affirmative defense for the defendant to prove, by a preponderance
of evidence, that he did not knowingly fail o appear. The offense
constitutes a ¢rime of the third degree where the required appear-
ance was to answer to a charge of a crime of the third degree or
greater, or for disposition of anv such charge and the aclor took
flight or went into hiding to avoid appreliension, trial or punish-
ment. The offense constitutes a crime of the fourth degree where
the required appearance was otherwise to answer to g charge of

erime or for disposition of sueh charge. The offense constitutes a

disorderly persons offense or s petty disorderly persons offense,

respectively, when the required appearance was to answer a charge
of sueh an offense or for disposition of any such charge.

This seetion does not apply to obligations to appear incident
fo release under suspended sentence or on probation or parole,
Nothing herein xhall interfere with or prevent the exercise by any
court of this State of its power to punish for contempt.
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92 Source: C. 2A:104-13 (1964, c. 265, s. 1); C. 2A:104-14 (1964,
23 c. 265, s. 2) ; Model Penal Code: 242.8.
1 2C:29-8 Blank.

CEarTER 30. MiscoNpucT 1IN OFFICE; ABUSE OF OFFIOE
Section -
20:30-1. Official Oppression.

D RO =

Official Miscondact. o .
Speculating or Wagering on Official Action or Informa-

tion.

3

4

1 2(:30-1. Official Oppression. A person acting or purporting to
2 act in an official capucity or taking advantage of such actual or
3

4

2C :30-2.
20 :30-3.

purported capacity commits a crime gf ‘_che **fourth** **third**
degrec if, knowing that his conduct is illegal, he: ' '
b) a. Subjects another to arrest, detention, searck.l, seizure, IMis-
6 treatmeut, dispossession, assessmeut, lien or otber infringement of
7 personal or property rights; or .
8 b. Denies or impedes another in the exercise or enjoyment of any
9 right, privilege, power or immunity.

10 Source: Model Penal Code: 243.1.

1 2(C:30-2. Official Misconduct. A public servant is guilty of
2 official misconduct when, with **corrupt** purpose 1:_0 obtain a
3 beuefit for himself or another oy to injure or to deprive another
34 of a benefit: o

4 a. IMe commits an act relating to his office but constituting an
5 upauthorized exercise of his oflicial functions, knowing that s:uch
6 actis unauthorized or lie is commitling such act in an unauthorized
7 manner; or o

8 b. He knowingly refrains from performing a duty which is im-
9 vposed upon him by law or is clearly inherent in the nature of his
0 office.

il Official misconduct is a crime of the **[third degree]** **segoml
12 degree. If the thing of value obtained or sought to be o_btamed,
13 or of which another 1s deprived or sought to be depr_wed, is money
14 in an amount of $200.00 or less, the offense of official misconduct
15 shall be a crime of the third degree™*

16 Source; New.

1 2(C:30-3. Speculating or Wagering on Official Action or Informa-
2 tion. A public servant commits a crime **[of the fourth degree]**
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if, in contemplation of official action by himself or by_a govern-
wrental unit with whicl he is or Lias been associated, or in reliance
on information to which he has or has had access In an official
capacity and which has not been made public, he: ‘

a. Acguires a pecuniary interest in any property, transwt_wn or
enterprise which may be affected by such information or official; or

b. Speculates or wagers on the pasis of such information or
official action; or

. Aids another to do any of the foregoing, while in office or
after leaving office with a purpose of using snch informatiomn.

#* 4n offense proscribed by this section shall be a crime of the
second degree. If the thing of value acquired or sought to be
acquired is money of a value of $200.00 or les_s, an oﬁ“enfe pro-
scribed by this seclion shall be a crime of the third degree.**
Sounree: Model Penal Code: 243.2.

CrarTeEr 31. [RESERVED]

(1arTin 32, [IIESERVED]

(Orrexses Acarsst PPusLc ORDER,
“{parrn aNp DECENCY

Parr 0.

Cuarter 33, Riow, Disoroerry Coxpuct,
AND RrLATED OFFENSES

Section

20:23-1. Riot; Failure to Disperse.

2(:33-2.  Disorderly Conduct.

2(:33-3.  TFalse Public Alarms.

2(:33 -4 Harassment.

2(1:33-5.  Blank.

2(:33-6. Blank.

90.0%-7.  Obstructing Highways and Other Public Passages.
2(:33-8.  Disrupting Meetings and Processions.
2(1:92-9.  Desceration of Venerated Objects.
200210, *ECruelty to Anihmals J* “Blank.”
2C:03-11. Blank.

2(":33-12. Maintaining a Nulsance.

9(*:22-13.  Smoking in Public Conveyances.
9(C1:33-14. Tnterferenee with Transportation.

#+[2(:33-15.  Cutting in Line. J**
118

9C:33-1. Riot; Failure to Disperse. a. Riot. A person is guilty
of riot, a crime of the fourth degree, if he participates with four or
more others in a course of disorderly conduct as defined in section
**[2C:33-2.J** **2C:35-2a.*"

(1) With purpose to commit or facilitate the commission of a
crime; -

(2) With purpose to prevent or coerce official action; or

(3) When he or any other participant, known to him, uses or
plans to use a firearm or other deadly weapon.

b. Failure of disorderly persons to disperse upon official order.
Where four or more persons are participating in a course of dis-
orderly conduct as defined in section **[2C:33-23** **2C :33-2a.**
likely to cause substantial harm, a peace officer or other public
servant engaged in executing or enforcing the law may order the
participants and others in the immediate vicinity to disperse. A
person who refuses or knowingly fails to obey such an order
commits a disorderly persons offense.

Source: N. J. S. 2A:126-1; 2A:126-2; 2A:126-3; 2A:126-4;

2A:126-5; 2A:126-6; 2A:126-7; Model Penal Code: 250.1.

2C:33-2. Disorderly Conduct. a. **[Violent}** **Improper**
behavior. A person is guilty of a petty disorderly persons offense,
if with purpose to cause public inconvenience, annoyance or alarm,
or recklessly creating a risk thercof he

(1) Engages in fighting or threatening, or in violent or
tumultuous behavior; or

(2) Creates a hazardous or physically dangerous condition by
any act which serves no legitimate purpose of the actor.

b. Offensive language. A person is guilty of a petty disorderly
persons offense if, in a public place, and with purpose to offend
the sensibilities of a hearer or in reckless disregard of the proba-
bility of so doing, he addresses unreasonably loud and offensively
coarse or abusive language, given the circumstances of the person
present and the setting of the utterance, to any person present.

“‘Publie’” means affecting or likely to affect persons in a place
to which the public or a substantial group has access; among the
places included are highways, transport facilities, schools, prisons,
apartment houses, places of business or amusement, or any neigh-
borhood.

Source: N. J.S. 2A:170-26; 2A :170-27; 2A :170-29 amended 1965,
c. 172; 2A :170-30; Model Penal Code: 250.2.
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2C:33-3. False Public Alarms. A person is guilty of a erime of
the fourth degree if he initiates or circulates a report or warning
of an impending fire, explosion, bombing, erime, catastrophe or
cmergeney knowing that the report or warning is false or baseless
and that it is likely to eausc evacuation of a building, place of
assembly, or facility of public transport, or to cause public in-
conveniences or alarm. A person is gutliy of a crime of the fourth
degree if he knowingly causes such false alarm to be trausmitted
to or within any organization, official or volunteer, for dealing with
emergencies involving danger to life or property.

Source: C. 2A:122-11 (1960, ¢. 69); N. J. S. 2A:132-1; 2A:170-9
amended 1971, ¢. 87, s. 1; Model Penal Code: 241.4; 250.3.
2334 Harassment. A person commits a petty disorderly

persous offense if) with purpose to harass another, he:

a. Makes, or causces to be made, a communication or communica-
fions auonvmonsly or at extremely i1uconvenicnt bours, or in
olfensively coars=e language, or any other manner likely to cause
annoyance or alarm;

b. Subjects another to strking, kicking, <hoving, or other offcn-
sive touching, or threatens to do so; or

c. Fngages in any other course of alarming conduct or of re-
peatedly commitied acts wilh purpose to alarm or seriously annoy
such other person.

Model Penal Code: 250.4.

Source

2C:53-5. Blank.
2C:53-6. Blank.
20:23-7. Obstructing Highweyrs and Other Public Fassages.

«

a. A person, who, having no legal privilege 1o do so, nurposely or
vecklessly obstruets any highwas or other public passage whether
alone or with others, commits a petty disorderly persons offense.
“Qbstruets’” means renders impassable without unreasonable
inconvenience or hazard. No person shall be deemed guilty of
recklessly obstrueting in violation of this subscction solely because
of a gathering of persons to hear him speak or otherwise com-
municate, or solely because of being a member of such a gathering.

b. A person in a gathering comuits a petty disorderly persons
fffense if he refuses to obey a reasonable official request or order
0 move:

(1) To prevent obstruction of a highway or other public passage;
or
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(2) To maintain public safety by dispersing those gathered In
dangerous proximity to a fire or other hazard.

An order to move, addressed to a person whose speech or other
lawful behavior attracts an obstructing audience, shall not be
deemed reasonable if the obstruction can be readily remedied by
police control of the size or location oi the gathering.

Source: Model Penal Code: 250.7.

90:33-8. Disrupting Meetings and Processions. A person com-
mits a disorderly persons offense if, with purpose to prevent or
disrupt a lawful meeting, procession or gathering, he does an act
tending to obstruct or interfere with it physically.

Source: N.J.S.2A:170-28.

9(1:33-9. Desceration of Venerated Objects. A person commiits
a disorderly persons offense if he purposely desecrates any public
monument®*, insignia, symbol,** ov structure, or place of worship
or burial. ““Desecrate’” means defacing, damaging or polluting.
Source: N. J. S. 2A4:95-1; 2A:95-2 amended 1954,

C. 2A:95-3 (1954, c. 219, s. 2 amended 1973, c. 219, s.

C. 2A:199-10 (1960, ¢. 5); C. 2A:122-12 (1967, ¢. 72); Model

Penal Code: 250.9.

2(:33-10.  Blank.

2(:33-11. Blank.

9(1:33-12. Maintaining a Nuisance. A person 1s guilty of a dis-
orderly persons offense when:

2. Bv conduct either unlawful in itself or unreasonable under all
the circumstances, he knowingly or recklessly creates or maintains
a condition which endangers the safety or health of a considerable
number of persous; or

b. He knowingly conducts or maintains any premises, place or
resort where persons gather for purposes of engaging in unlawful
conduct.

Upon conviction under subsection b. of this section in addition
to the sentence authorized by this code, the court may proceed as
set forth in section 2C:56-1.

Source: N.J. S. 2A:130-3.

9(::33-13. Smoking in Public **[Conveyances}**. **a.** Any
person who smokes or carries lighted tobacco in or upon any bus or
other public conveyance, other than in the places provided, is a
petty disorderly person.

)
—t
Y v
-
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b <tny person iwho smoles or cairies lighted tobacco in any
piehlic place, including Gl not limited to places of public accom-
miodation achere siel smoling is prohibited by the owner or other

S et Al P BN , ¢ N v 7 ST
Pledne b aticoilycavd el adequaie nofice of sieh profabition hus

Sogcnses Soheillesdcoding e prorisicies o
fwe avhich can be inposcd for violation of this section is $200.00.**

heow conspicucnsly posted, is guilly of a petty disorderty PEVSONS

VAT IR
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Source: N.J.S. 2A:170-65 amenddd 1972, c. 83, s. 1.

2C:35-14. Interference with Transportation. Any person who
casts, shoots or throws anything at, against or into any velhicle,
railroad car, airplane, or other facility of transportation, or places
any stick, stone or other substance upon any street raih’vay track,
trolley track or railroad track, or who unlawfully elimbs into or
apon any “*Teoald™* **railroad”” car, either in motion or standing
cn the track of any railroad company in this State, **[and throwcs,
{vom the same any coal, or tales up from the tracks or aloneside
the {racks any coal so thrown from the cars,J** is guilty of a
disorderly persons offense. ‘ -

Source: N.J. S. 2A:170-60 amended 1966, c. 231.

' PTE20:33-15. Cutting in Line., A person who puarposcly or know-
ingly places himself in front of another who is in line :1\‘Naiti11g his
tlnfn to usc or make a purchase at any public or private facility is
guilty of a petty disorderly persons offense. It is an affirmative
defense to prosecution under this section that there was an emer-
gency or the actor was the owner, manager or an employvee of the
facility. ‘ ,

Sonrce: New.J**

Cuaprer 34. Pusbnic INDECENCY

Section
20
i RIGEE
N AR

EE [2

Open Lewdness, §**
FEEEC =177 Prostitution and Related Offenses,
CPEBLKJ® *Obscenity for Persons
of Age or Older”
© Obseenity for Persons Under 16.
-~ Publie Communication of Obscenity.
© Diseased Person Tlaving Sexual

'
1

1

(
(.
¢
Intercourse.
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*#€9(1:34-1. Open Lewdness. A person commits a cisorderly per-
sons offense if in a place exposed to public view he does auy tlag-
rantly lewd and offensive act which he knows or reasonably expeets
is likely to be observed by members of the public who would be
affronted or alarmed. “*Lewd acts’’ shall inclnde the exposing of
the genitals for the pnrpose of arousing or gratifying the sexual
desire of the actor or of any other person.

Source: N..J. 8. 2A:115-1; Model Penal Code: 213.5; 251.1.3**

20:34-2.F** **2C:34-1."* Prostitution and Related Oflenses,
a. Prostitution. A person is guilty of prostitution, a **pctiy™
disorderly persons oftense, if he or she:

(1) 1s an inmate of a hiouse of prostitution or otherwise engages
in sexual activity as a business; or

(2) Solicits another person i or within view of any public place
for the purpose of being hired to engage in sexual activity,
““Sexual activity”” includes honosexual and otlier deviate sexnal
relations. A ‘““‘house of prostitution’ is any place where pros=titn-
fion or promotion of prostitution is regularly carried on by ore
person under the control, management or supervision of another.
An ““inmate’’ is a person who engages in prostitution in or thirough
the ageuney of a liouse of prostitution. ““Publie plice™ means any
place ¢ which the publie or any substantial group thereot has
aCCess.

b, Premoting prostitution. A person who knowingly promotes
prostitution of ancther commits an oftense. The following acts
shall, without limitation of the foregoing, constitute prowmoting
prostitution:

(1) Owning, controlling, managing, supervising or otherwise
keeping, alone or in association with others, a house of prostitution
or a prostitution business;

(2) Procuring aninmate for a house of prostitution or 4 place in
a liouse of prostitution for one who would be an inmate ;

(3) Funcouraging, inducing, or otherwise purposely causing an-
other to become or remain a prostitute ;

(4) Soliciting a person to patronize a prostitute;

(5) Proecuring a prostitute for a patron;

(6) Transporting a person into or within this State with purpose
to promote that person’s engaging in prostitution, or procuring
or paying for transportation with that purpose;

(7) Leasing or otherwise permitting a place countrolled hv {he
actor, alone or in association with others, to be regularly used for
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prostitution or the promotion of prostitution, or failure to make }
reasonable effort to abate such use by ejecting the tenant, notifying {

law enforcement authorities, or other legally available means: or
y

(8) Soliciting, receiving, or agreeing to receive any benefit for

doing or agreeing to do anything forbidden by this subsection.
¢. Grading of offenses under subsection b. An offense under sub-
seclion b. constitutes a crime of the third degree if:

(1) The oifense falls within payagraph (1), (2) or (3) of that

subsection;
tio(nj;) The actor compels another to engage in or promote prostitu-

(3) The actor promotes prostitution of a child under 16, whether
or not he is aware of the child’s age; or ’

(4) The actor promotes prositution of the actor’s spouse, child,
ward or any person for whose care he is responsible. ,

Otherwise, the offense is a crime of the fourth degree.

d. l‘respmpﬁon from living off prostitutes. A pergon other than
the prostifute or the prostitute’s minor child or othe,r legal de-
pendent ‘incap:lble of self-support, who is supported in wﬁole or
snbstantial part by the proceeds of prostitution is presumed to be
knowingly promoting prostitution in violation of subscction b.

. Patronizing prostitutes. A person commits a *Fpetiy** dis-
(\1'(1}\{']4\' persons offense if he hires a prostitute to engage in sexual
activity with him, or if he enters or remains in a louse of pros:[itu-
tion for the purpose of engacing in sexual activity or if he solicits
or requests another person to engage in sexual 5ctivity with him
for hive, k
Source: N. J. 8. 2A:133-1; 2A:133-2; 2A:133-3: 9A:133.4:

2A:153-5;2A:133-6; 2A:153-7; 2A :133-8; 2A :133-9; 2A -i33—10:

2A:183-11; 2A:133-12; 2 :170°5; Model Penal Code: 951.2,
FE16Y0F 218 Years Of A cv 0@:5'; c;n]\] ""':0bsge;nit_y for persons
of Thia snctin: , Age or Older. a. Definitions for purpose

A
2
<.

A

(1) “Obscen terial’’ ipti
] scene material’” ameans any description, narrative ac-

count™™, display,** or depiction of sexual activity or anatomical

area contained in, or consisting of, a picture of other representation,

) . (A 4 DEF € 01 (11 H "
( h ms 0) Z O.S‘?Jlg, 001”2)032t7¢()71, format o (l’nlﬁldth S(,HSM(II

details:

(a) Depicts or describes in a patently offensive way, ultimate

secual acts, normal or perverted, actual or simulated. masturbg. TR

ton, cxeretory funclions, or lewd exhibition of the genitals
< )
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(b) Lacks serious literary, artistic, political, or scientific value,
when taken as a whole, and

(¢) Is a part of a work, wkich to the average person applying
contemporary community standards, has a dominant thenie taken
as a whole, which appeals to the prurient interest.

b. A person who sells obsceie material to a person 16 yedis of
age or older is a disorderly person **awd any person charged pur-
swant to this section shall have the right to a trial by jury.

Nothing contained herein shall be construed to prohibit a munict-
pality from adopting as a part of its zoning ordinances an ordinance
permitting the sale of obscene material, in which event such sale
shall be deemed legal®**.*

**[2C:34-4]F **20:34-3.* Obscenity For Persons Under
**[16]** #*18**. a. Definitions for purposes of this section:

(1) ““Obscene material”’ means any description, narrative
account®*, display,** or depiction of a specified anatomical area or
specified sexular activity contained in, or consisting of, a picture
or other representation, publication, sound recording®”, liwe per-
formance®* or film, which by means of posing, composition, format
or animated sensual details, emits sensuality with sufficient impact
to concentrate prurient interest on the area or aectivity.

(2) ““Obscene film’’ means any motion picture film or preview
or trailer to a film, not ineluding newsreels portraying actual
current events or pictorial news of the day, in which a scene, taken
by itself.

(a) Depicts a specilied anatomical area or specified sexual
activity, or the simulation of a specified sexual activity, or verbal-
ization concerning a specified sexual activity; and

(b) Kmits sensuality sufficient, in terins of the duration and
impact of the depiction, to appeal to prurient interest.

(3) ““Specified anatomical area’’ means:

(a) Less than completely and opaquely covered human genitals,
pubic region, buttock or female breasts below a point inunediately
above the top of the areola; or

(b) Human male genitals in a discernibly turgid state, even if
covered.

(4) ““Specified sexual activity’” means:

(a) Human genitals in a state of sexunal stimulation or arousal;
or

(b) Any act of human masturbation, sexual intercourse or
deviate sexual intercourse; or
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Source: C. 2A:115-1.6 (1971, c. 446, s. 1); C. 2A:115-1.7 (1971,

o . ) . .
..j»O (c) FFondling or other erotic touching of covered or uncovered 67
31 human genitals, pubic region, buttock or female breast, 68 c. 446, 5. 2); C. 2A:115-1.8 (1971, c. 446, s. 3); C. 2A:115-1.9
32 (5) ““Knowingly’’ means: 69 (1971, c. 446, s. 4); C. 2A:115-1.10 (1971, c. 446, s. 5); C.
", . - - [ d . ~ . - K
33 (a) Ilaving knowledge of the character and content of the ma- 0 2A:115-1.11 (1971, e. 4‘_1_67 s. 6); C. 2A:115-2.5 (1;9‘1;_ c. 443,
34 terial or filim deseribed heicin; or i1 s. 1): C. 2A:115-2.6 (1971, c. 448, s. 2); C. 2A:115-27 (1971,
25 o . . . . 9 3 . 115— 7 48 o 4): C. 2A 115~
a0 ([)\, Ha ing failed to exereise reasonable 1nspect10n which would 72 C. 4:48, S. 3), C. 2A.:115-2.8 (19(1, C. 4:48, S. 4:). C. 2A:115-2.9
S . : - -
50 dl.\‘C]Oj\‘e 1ts character and content. 3 (1971, c. 448, s. B). -
37 L. Sale of obscenc material. 1 *HLE20 340 *F2C:34-4.%* Public Communication of Obscen-
n)“ A person who knowingly sells te a pevson under **[16F%% **18** 2 it_y. a. ‘‘Publicly c-pmmun’ica'te”‘ means fo display, post, exhibit,
::fJ vears of age obscone material is gnilty of a erime of the fourth 3 give away or vocalize Iil_“ltelil‘(l] m S.udl a way ,that its chnractgr
W degree. 4 and content may be readily and distinetly perceived by the public
10 ¢. Admitting to exhibition of obseene Gl 5 by normal unaided vision or hearing when viewing or hearing it
41 Anyoperson who knowingly adiits a person under ~#{167** 6 1111’ on ot frmfn a public strcelt., road, t.loroqglnffglefl.ltccwaho;l_ o
() e venrs o f e , R shopp Anspor : v or vehicle
i) 157 vears of age to a theatre then oxhibiling an obsecne filin s 7 shopping center or area, qu 1¢ transportation faecility or vehicl
a eyt . - > - N iYs > o 1«
13 guilty of a evime of the fourth degree. 8 used for public fl?lllSpOI'tdtIOH. _ )

44 d. Presumption of knowledee and age. 9 h. A person who knowingly publicly communicates obscene ma-
= mi . Ty . . o] 3 3 1 3 a ] e % 1. ATRFE Ex (%4 2 ey A0
Jc? The requisite knowledge with regard to the character and con- 10 terial, as d(‘aﬁned n b(}Ci[lOD [2c .34—4] 20 :34-3%% or cauxes
A tent of the film or material and of the age of the person is presumed 11 or permits it to be publicly communicated on property he owns or

i 3 1 q . . TQna B . 4@ 77 - ot a1 3 i - . g BNETL
47 in fhe ease of an acfor who sells obscene material to a person under Ia leases or operates is guilty of a crime of the f(?UIth‘ degrec.
HSETEE Y 8 vons of nee ar adiniis 10 a Glm obscene for a por- 12 c. Public communication of obscene material shall constitute
e R ] PR PEC TR o R ‘ o g . Y ) . ~ G oy v 1A - e . 1 1 10y
e ey G 187 vears of age 2 person who is nnder 13 presumptive evidence that the defendant made the communication
i FI0E 7S vears of pos 14 or caused or permitted il Lo be made knowingly.
50 ¢. Defenses. 15 Source: C. 2A:115-2.1 (1971, c. 447, s. 1); C. 2A:115-2.2 (1971,
) 1t i ive d . ; 2A:115-2 7 ‘ ; 2A:115-2.
—)1) _ (137 1t is an afirmative defense to a prosecution under subsec- {? 01(3_417’ 8'427 C-4~A'11) 2.3 (1971, c. 447, s. 3); C. 2A:115-2.4
oz fions -b. and c. which the defendunt must prove by a preponderance ( ( ‘S S, o ) o ) .
a0 of evidence that: 1 FEC:34-6.FF **2(:34-5.7 Discased Person Having SHexual
a4 / N 4 v e . A reoO1N Y i3 4 . T 7Y H 3 g 1 nfae
54 ) The person under age 16T #7157 falsoly represented 2 Intercourse. Au.\' person who, knowing that he or she is nnodod
90 ior by writing that he was nge “*L1637 #5187 o1 over 3 with a Vo'nel‘ggl discase sucl as cll'an'crmd, gonorrhoca, sj:p]_nlhs .
HG (h) The person’s appearance wa L that i ! 4 herpes virus,*  or anv of the variclies or stages of such diseases,
2 (h) The person’s appearance was s at ¢ 1dividu: - . : . . . i
ST e e DT T 5‘11(:‘1 1 ‘m 11‘(1},}(1“?11 of 3 has sexual intercourse or deviate sexual mtercourse, 18 a potty
oGy praacnee wondd helieve him to he age B I EOH R 6 disorderly pors '
3T o1 overs and - isorderly person,
7 Source: N.J.S.2A:170-6.

AR (¢) The sale {0 or admission of the person was made in good
N Faaih Iving upon such written vepresentation and appcarance and
SO n e reasonable helief that he was netually ace IO s

604 or over,

Craprrr 35. [RESErvED]

Craprrr 36. [RESERVED]

Ql (2) Ttisar affivmative defense to a prosccution under subsection Coaprer 37. GamBLING OFFENSES
(;3 c. that the defendant is an emplovee in a motion picture theatre who .
63 ]1{1.@ no financial interest in that motion picture theatre other than
Gf his wages and has no decision-making authority or responsibility
65 wifh respeet to the selection of the motion picture show which is
56 exlnbited.

Section
1 2C:37-1. Definitions.
9 2C:37-2. Promoting Gambling.
3 2C:37-3. Possession of Gambling Records.
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Section

2C:37-4. Maintenance of a Gambling Resort.
2C:37-5. Gambling Offenses; Presumption.
2C:37-6. Lottery Offenses; No Detense.
2C:37-7. Possession of a Gambling Device.
2C:37-8. Gambling Offenses; Jurisdiction.
208790 Nowupplicability.”

20:37-1. Definitions. The followkring definitions apply to this
chapter and to chapter 64:

a. “‘Contest of chance’” means any contest, game, pool, gaming
scheme or gaming device in which the outcome depends in a ma-
terial degree upon an element of chance, notwithstanding that skill
of the contestants or some other persons may also be a factor
therein.

b. ‘““Gambling’’ means staking or risking something of value
upon the outcome of a contest of chance or a future contingent event
not under the actor’s control or influence, npon an agreement or
understanding that he will receive something of valuae in the event
of a certain outcome.

c. ““Player’ means a person who engages in any form of gam-
bling solely as a contestant or bettor, without receiving or becoming
enfitled to receive any profit therefrom other than personal gam-
bling winnings, and without otherwise rendering any material
assistance 1o the extablishment, conduct or operation of the par-
ticular gambling activity. A person who gambles at a social game
of chance on equal terms with the other participants therein does
not thereby render n:aterial assistance to the establishment, con-
dnet or operation of such game if he performs, without fee or
remuneration, acts direeled toward the arrangement or facilitation
of the game, such as inviting persons to play, permitting the use
of premises therefor or supplyving cards or other equipment used
therein. A person who engages in **boolinaking,’”” as defined in
this scetion is not a ““player.”’

d. “‘Something of value’ means any money or property, any
token, object or article exchangeabic for money or property, or any
form of credit or promise divectiv or indirectlv contemplating
transtfer of money or property or of any interest therein, or involv-
ing extension of a service, enterfainment or a privilege of playing
at a game or scheme without charge.

e. “*Gambling device” eans any device, machine, paraphernalia
or equipment which isx used or usable in the playing phases of any
ganibling activity, whether such activity consists of gambling
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between persons or gambling by a person involving the playing of a
machine. Notwithstanding the foregoing, lottery tickets, policy
slips and other items used in the playing phases of lottery and
policy schiemes are not gambling devices.

f. ““Slot machine’’ means a gambling device which, as a result of
the insertion of a coin or other object, operates, cither completely
antomatically or with the aid of someshysical act by the player, in
such manner that, depending upon eclements of chance, it may
eject sommething of value. A device so constructed, or readily adapt-
able or convertible to such use, is no less a slot machine because 1t
is not in working order or because some mechanical act of manipu-
lation or repair is required to accomplish its adaptation, con-
version or workability. Nor is it any less a slot machine because,
apart from its use or adaptability as such, it may also sell or deliver
something of value on a basis other than chance. A machine which
sells items of merchandise which are of equivalent value, is not a
slot machine merely becanse such items differ from each other in
composition, size, shape or color.

g. ‘“‘Bookmaking’ means advancing gambling activity by un-
lawfully accepting bets from members of the public *[as a business,
rather than in a casual or personal fashion, upon the outcomes of
future contingent events.J* *upon the outcome of future contingent
events as a business.*

h. ““Lottery’’ means an unlawful gambling scheme in which (a)
the players pay or agree to pay something of value for chances,
represented and differentiated by numbers or by combinations of
numbers or by some other media, one or more of which chances are
to be designated the winning ones; and (b) the winning chances
arc to be determined by a drawing or by some other method based
upon the element of chance; and (c) the holders of the willing
chances are to receive something of value.

1. ““Policy’” or ‘‘the numbers game’’ means a form of lottery
in which the winning chances or plavs are not determined upon the
basis of a drawing or other act on the part of persons conducting or
connected with the scheme, but upon the basis of the outcome or
outcomes of a future contingent event or events otherwise unre-
lated to the particular scheme.

3. ““Gambling resort’”” means a place to which persons may
resort for engaging in gambling activity.

k. ““Unlawful’’ means not specifically authorized by law.
Source: N. J. S. 2A:112-1; 2A:112-2; 2A:112-3; C. 2A:121-6

(1961, c. 39, s. 1 amended 1964, c. 65).
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: 12 b. Defenses.

16 chances of the defendant himself in a number not exceeding 10.

§9 Source: N. J. S 2A:112-3, 2A:121-1, 2A:121-2, 2A:121-3,

8§ 2A:121-4

1 20:37-3. Possession of Gambling Records. a. A person 1s guilty
9 of possession of gambling records when, with knowledge of the
3 contents thereof, he possesses any writing, paper, instrument or
4 article: o

5 (1) Of a kind commonly used in the operation or promotion of a
6 bookmaking scheme or enterprise, including any paper or paper
T product in sheet form chemically converted to nitroeellulose having
§ explosive characteristics as well as any water soluble paper or
9 paper derivative in sheet form; or

10 (2) Of a kind commonly used in the operation, promotion or
il playing of a lottery or policy scheme or enterprise.

13 (1) It is a defense to a prosecution under subsection a. (2)
14 that the writing, paper, instrument or article possessed by the
15 defendant constituted, reflected or represented plays, bets or

17 (2) Itis a defense to a prosecution under subsection a. that the
18 writing, paper, instrument or article possessed by the defendant
19 was moither used nor intended to be used in the operation or
%0 promotion of a bookmaking scheme or enterprise, or in the opera-
9 tion, promotion or playing of a lottery or policy scheme or
22 enterprise.
93 c. Grading. Possession of gambling records is a crime of the

94 third degree and *[notwithstanding the provisions of 2C:43-3F"

9% *im liew of the fine provided in 2C:43-3,"shall be subject to a fine

951 of not more than %23,000.00 when the writing, paper, instrument

%58 or article:
26 (1) In a bookmaking scheme or enterprise, constitute, reflect or

97 represent more than five bets totaling more than $1,000.00; or
%8 (2) In the case of a lottery or policy scheme or enterprise, con-
99 stitute, reflect or represent more than one hundred plays or chances
30 therein.

31 Otherwise, possession of gambling records is a disorderly per-
29 sons offense and “fnotwithstanding the provisions of 2C:43-3,1"
8 *in liew of the fine provided m 20 :43-3," sueh a person shall be
33a subject to a fine of not more than $10,000.00.

34 Source: N.J.S.2A:170-18; 2A:121-3 amended 1967, e. 88, s. 2.
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such lotteri icas autlorized, sponsored and operated.*

2(C:37-7. Possession of a Gambling Device. A person except a
player is guilty of possession of a gambling deviece when, with
knowledge of the character thereof, he manufactures, seclls, trans-
ports, places or possesses, or conducts or negotiates any transac-
tion affecting or designed to affect ownership, custody or use of:

a. A slot machine; or -

b. Any other gambling device, believing that the same is to be
used in the advancement of unlawful gambling activity.

Possession of a gambling device is a disorderly persons of-
10 fense**, provided, however, that possession of not more than one
11 slot machine or other gambling device for social use within the
12 home shall not be an offense under this section™*.
13 Source: N.J.S.2A:112-2.

20:37-4. Maintenance of a Gambline Resort. a. A person is |
g‘mll_\.' of a crinice of the “Lthird *":foz/?i/z dOU'I"OG .if haIx)finrr Sull:
stantial proprictary or other authoritative (ro;;trol 0,"01‘ 1':111' 5
\\'J.m‘h are beine nsed with hig knowledge for ])UI‘pO%(;‘;('fp 0”13'35
Lling Aactivity §* Factivities prohibiied by 20372 m’(} 26'))’7—[’3(1?11 ]
perinits such to oceur or continme or makes no eff"ort t;)t ri)x;en‘:
Its occurrence or continuation apd he accepts or recoivespmone 1
or other property pursuant to an agreement or understandine wit}yl
any person whereby he participates or will participate ;n the |
procefeds of such gambling activity on such premises and, *[not-
standing the provisions of 2(¢ :43-3]* “in liew of ﬂ/‘e /‘[n‘e }),rov;;lc:it;
1’12 ‘I‘J—C:4P—.3“",h snlmll be subject fo a fine of not more than §

£r25,000.003% *S15.000.00%. S

b. A person is guilty of a “Ldisorderly persons offensed* *crime

oo =3 O O e LB LD —

©w

o berson fs guilty of @ “[disorderly p ; 1 2(C:37-8. Gambling Offenses ; Jurisdiction. All offenses under this
authoriﬁative (C(;;/t);(fl ;Ej(f-ll.l(»l‘)I{Tgil;ﬂgbgfiialtg)1'31};1'19.2313’ ?r Ot]?]‘fr § o chaptershall be procsecuted in’ e omty ot
which are bei sod with hic Tt gk Sohera’ puvie ource: N
il anc ung mod with his knowledge for purposes of gambling | 3 SOI}ICG. New. cabili ' ) )
c ! v, he permits sueli to ocenr or continue or makes no effort to L 20376, Nonappheabiity. Nolhing o s chapter shall be
g)l.tg\ L]\m 1tsgccurronce or continuation *and in liey of the fine pro 4 2 decined applicable to any activities permatted pursuant to P. L.
aied o 20 :45-3, shall subiec ) . N 10, o Contr -
Srmon =5, shall ‘be subject to a fine of not more tham { 3 1977, ¢. 110, ""The Casino Control Act.
Source: N J. 8. 2A 119

e X ¢ ‘j . 3 | Cuarrer 38, [RESERVED]
1111;1é: tl_‘ . .a.mbl{ng O.ﬁ“en.se_s; Presumption. In any prosecation
v dsl nts a'1 tllee in Whlch 1t is necessary to prove the occurrence Cmapren 39, Fimeamis, Ormes Davcerous Wearons
ora pot 1-ng ev ont3 a published report of its oceurrence in anv daily AND INSTRUMENTS OF URIME
e xspape‘l, magazine or other periodically printed publicafiou of :
,;O;]OI all cn*cnlz{tlon shiall be admissible in evidence and shall consti- Seetion s
Su e proszmptlve proof of the oceurrence of such event, I 2C:39-1. Definitions.

ource: New. 2 2C:39-2. Presumptions.

2C:37-6. Lottery Offe LN . : § 20:39-3. Drohibited Weapons and Devices.
s oatinty oo btery O nses: No Defepsq. Any offense defined in 4 2C:394. DPossession of Weapons for Unlawful Purposes.

LC consists of the commission of acts relatine t 5 2C: ' S i /
lottery i1s no le S ) ating to a 5 2C:39-5. Unlawf{ul Possession of Weapons.
o'y 18 1o less criminal because the lottery itself is dr : 1

conducted withont the & g ) . awn or 6 2C:39-6. Ixemptions.
conducte Mwithont the State and *[is not violative of the laws of T 2C:39-7. Blank

l:ﬂllll&](h(;;[l())]flﬂ w]l'uch 1t was so drawn or conducted}*. *This & .5_0:3.9 8. B]‘lnl"
section chell not apply to ¥ 2w i hi si l 39 ouf . iti
custady any /mn(’;.? /Z};r;(;ayzlélvi/t pi;f?n . 7,?,0 71(/S~m his possession or 9 2C:39-9. Manufacture, Transport, Disposition and Defacement
e oy paper. document, p_or memorandum of a lottery 10 of Weapons and Dangerous Instruments and
A 20 snonsored and operated by any state of the 11 Appliances

’)7/.('(/’ i tes 'I'I(".'/“ 7 R Ty o YYET ' e 1 i - Isi
resied i zp:i s’( ;).]/i?({/‘([ :j'ﬂ/ that e /uz/)ﬁ;, do nment. slip or memo- 12 2C:39-10. Violation of the Regulatory Provision Relating to IMire-

s prrckased by the holder theveof in the State wherein 13 arms; False Representation in Applications.

14 2(':39-11. Pawnbrokers; Loaning on Firearms.
15 2C:39-12. Voluntary Surrender.
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2C:39-1. Definitions. The following definitions apply to this
chapter and to chapter 58: ;

a. ““Antique firearm’’ means any firearm which is incapable of}
being fired or discharged, or which does not fire fixed ammunition;
or which was manufactured before 1898 for which cartridge ammaud
nition is not commercially available, and is possessed as a curiosity}

or ornament or for its historical significance or value.
b. “Deface’” means to remove, deface, cover, alter or destroyj
the name of the maker, model designation, manufacturer’s seriall
number or any other distinguishing identification mark or numbe .
on any firearm.
c. “‘Destructive device”” means any device, instrument or objeg
designed to explode or produce uncontrolled combustion, including]
(1) any explosive or incendiary bomb, mine or grenade; (2) any]
rocket having a propellant charge of more than four ounces or anyy
missile having an explosive or incendiary charge of more than ona
quarter of an ounce; (3) any weapon capable of firing a projectile}
of a caliber greater than .60 caliber, except a shotgun or shotgu D]
ammunition generally recognized as suitable for sporting purposes
(4) any Molotov cocktail or other device consisting of a breakable]
container containing flammable liquid and having a wick or similar;
device capable of being ignited. The term does not include anyy
device manufactured for the purpose of illumination, distress sig)
naling, line-throwing, safety or similar purposes, 4
d. “Dispose of’’ means to give, give away, lease, loan, keep for]
sale, offer, offer for sale, sell, transfer, or otherwise transfery
possession. :

e. ‘“‘Ixplosive’” means any chemical compound or mixture thaf
1s commonly used or is possessed for the purpose of producing;
an explosion and which contains any oxidizing and combustible
materials or other ingredients in such proportions, quantitics opn
packing that an ignition by fire, by friction, by concussion or by;
detonation or any part of the compound or mixture may caus
such a sudden generalization of highly heated gases that the]
resultant gaseous pressures are capable of producing destructive
effects on contiguous objects. The term shall not include small]
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arms ammunition, or explosives in the form prescribed by the 80
official United States Pharmacopeia. 81

f. “Firearm’’ means any hand gun, rifle, shotgun, machine gun} 82
automatic or semi-automatic rifle, or any gun, device or instrumenf 83
in the nature of a weapon from which may be fired or ejected any 84
solid projectible ball, slug, pellet, missile or bullet, or any ::, -85
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vapor or other noxious thing, by means of a cartridge or shell or
by the action of an explosive or the igniting of flammable or explo-
sive substances. It shall also include, without limitation, any fire-
arm which is in the nature of an air gun, spring gun or pistol or
other weapon of a similar nature in which the propelling force is a
spring, elastic band, carbon dioxidemeompressed or other gas or
vapor, air or compressed air, or is ignited by compressed air, and
ejecting a bullet or missile smaller than three-eighths of an inch
in diameter, with sufficient force to injure a person.

g. ‘“Firearm silencer’” means any instrument, attachment, wea-
pon or appliance for causing the firing of any gun, revolver, pistol
or other firearm to be silent, or intended to lessen or muffle the noise
of the firing of any gun, revolver, pistol or other fircarm.

h. ‘“Gravity knife’’ means any knife which has a blade which is
released from the handle or sheath thereof by the force of gravity
or the application of centrifugal force.

1. ‘‘Machine gun’’ means any firearm, mechanism or instrument
not requiring that the trigger be pressed for each shot and hav@ng
a reservoir, belt or other means of storing and carrying ammunition
which can be loaded into the firearm, mechanism or instrument and
fired therefrom. .

J- ““Manufacturer’’ means any person who receives or obtains
raw materials or parts and processes them into firearms or finished
parts of firearms, except a person who exclusively processes grips,
stocks and other nonmetal parts of firearms. The terms does not
include a person who repairs existing firearms or receives new and
used raw materials or parts solely for the repair of existing fire-
arms.

k. ‘““Hand gun’’ means any pistol, revolver or other firearm
originally designed or manufactured to be fired by the use of a
single hand.

l. ““Retail dealer’” means any person including a gunsmith,
except a manufacturer or a wholesale dealer, who sells, transfers
or assigns for a fee or profit any firearm or parts of firearms or
ammunition which he has purchased or obtained with the intention,

or for the purpose, of reselling or reassigning to persons who are
reasonably understood to be the ultimate consumer, and includes
any person who is engaged in the business of repairing firearms or
who sells any firearm to satisfy a debt seccured by the pledge of a
firearm.

m. ‘‘Rifle’” means any firearm designed to be fired from the
shoulder and using the encrgy of the explosive in a fixed metallie
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86
87
88
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90

cgrtridge to fire a single projectile through a rifled bore for each §
single pull of the trigger. ”

n. “Shotgun’f means any firearm designed to be fired from the
shoulder and using the energy of the explosive in a fixed shotgun %
shell to fire through a smooth bore either a number of ball shot ]

91 or a single projectile for each pull of the trigger, or any firearm f 1
92 designed to be fired from the shoulder which does not fire fixed : 2
93 ammunition. I - S
94 0. ‘‘Sawed-off shotgun’’ means any shotgun having a barrel or ! 4
95 barrels of less than 18 inches in length measured from the breach JE °
96 to the muzzle, or a rifle having a barrel or barrels of less than 16 4 6
97 inches in length measured from the breach to the muzzle, or any S 7
98 firearm made from a rifle or a shotgun, whether by alteration, or ¥ 8
99 otherwise, if such firearm as modified has an overall length of less S 9
100 than 26 inches. S 10
18% p. ‘‘Switchblade knife’’ means any knife or similar device which Je 11

has a blade which opens automatically by hand pressure applied §

103 to a button, spring or other device in the handle of the knife. T 15
104 q. ‘““Superintendent’’ means the Superintendent of the State’ 1
105 Police, i

106
107
108
109
110
111
112
113
114
115
116
117
118
118s . ““Wholesale dealer’’ means any person, except a manufacturé
119 who sells, transfers, or assigns firearms, or parts of firearms, o}
120 persons who are reasonably understood not to be the ultixr;ai
121 consumer, and includes persons who receive finished parts of fire
122 arms and assemble them into completed or partially completé'
123 firearms, in furtherance of such purpose, except that it shall nof
124 include those persons dealing exclusively in grips, stocks and othé
125 nonmetal parts of firearms. ' L

r. ‘““Weapon’’ means anything readily capable of lethal use or of §
inflieting serious bodily injury. The term includes**, but is notg
limited to,** all (1) firearms, even though not loaded or lacking
clip or other component to render them imnediately operable : (2)
components which can be readily assembled into a weapon ;’ and]
(3) gravity knives, switchblade knives, daggers, dirks, stilettos,
other dangerous knives, billies, blackjacks, bludgeons, metall
knuckles, sandelubs, slingshots, cestus or similar leather bandsy
studded with metal filings or razor blades imbedded in wood; and!
any weapon or other device which projeets, releases, or emits tear]
gas or any other substance intended to produce temporary physi
discomfort or permanent injury through being vaporized or othery
wise dispensed in the air. !

136

Source: N. J. S. 2A:151-1 amended 1966, c. 60, s. 1; 2A :151-14;
2A:151-15 amended 1966, c. 60, s. 13; 2A:151-18 amended 1966,
c. 60, s. 15; 2A:1561-49 amended 1966, c. 60, s. 40; 2A:151-59
amended 1968, c. 100; C. 2A:151-62 (1952, c¢. 5 amended 1959,
c. 29).
2C:39-2. Presumptions. a. Possession of firearms, weapons,

destructive devices, silencers, and explosives in an automobile.
When a firearm, weapon, destructive device, silencer, and explo-
sives described in this chapter is found in an automobile, it is
presumed to be in the possession of the occupant if there is but
one. If there is more than one occupant in the automobile, it shall
be presumed to be in the possession of all, except under the follow-
ing circumstances:

(1) When it is found upon the person of one of the occupants,
it shall be presumed to be in the possession of that occupant alone;

(2) When the automobile is not a stolen one and the weapon or
other instrument is found out of view in a glove compartment,
trunk or other enclosed customary depository, it shall be presumed
to be in the possession of the occupant or occupants who own or
have authority to operate the vehicle; and

(3) When the vehicle is a taxicab, a weapon or other instrument
found in the passengers’ portion of the vehicle, it shall be presumed
to be in the possession of all the passengers, if there are any, and
if not, in the possession of the driver.

b. Licenses and permits. When the legality of a person’s conduct
under this chapter depends on his possession of a license or permit
or on his having registered with or given notice to a particular
person or agency, it shall be presumed that he does not possess
such a license or permit or has not registered or given the required
notice, until he establishes the contrary.

Source: New.

2C:39-3. Prohibited weapons and devices. a. Destructive de-
vices. Any person who knowingly has in his possession any de-
structive device is guilty of a crime of the third degree.

b. Sawed-off shotguns. Any person who knowingly has in his
possession any sawed-off shotgun is guilty of a crime of the third
degree.

c. Silencers. Any person who knowingly has in his possession
any firearm silencer is guilty of a crime of the fourth degree.

d. Defaced firearms. Any person who knowingly has in his pos-
session any firearm except an antique firearm which has been
defaced is guilty of a crime of the fourth degree.
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e. Certain weapons. Any person who knowingly has in his pos-
session any gravity knives, switehblade knives, daggers, dirks,
stilettos, billies, blackjacks, metal knuekles, sandelubs, slingshots,
cextus or simifar leather bauds studded with metal filings or razor
blades imbedded in wood, without any explainable lawtful purpose,
is guilty of a crime of the fonrth degree.

f. Dum-dum bullets. Any person, other than a law enforcement
officer or persons engaged in activities pursuant to 2C:39-6f., who
knowingly has in his possession any hollow nose or dum-dum bullet,
is guilty of a crime of the fourth degree.

g. Mxceptions, **(7)** Nothing in this section shall apply to any
member of the Armed Forces of the United States or the National
Guard, or except as otherwise provided by any law enforcement
officer while actually on duty or traveling to or from an authorized
place of duty, provided that his possession of the prohibited weapon
or device has been duly anthorized under the applicable laws, regula-
tions or military or law enforcement orders, or to the possession
of auy weapon or device by a law enforcement officer who has con-
fiscated, seized or otherwise talien possession of said weapon or
device as evidence of the commission of a crime or because he
beiieved it to be possessed itllegally by the person from whom it
was talken, provided that said law enforecement officer promptly
notifies his superiors of his possession of such prohibited weapon
or device.

**(2) Nothing i subsection (f) shall be construed to prevenl a
person from keeping such ammunition at his dwelling, premises or
other land owned or possessed by him, or from corrying such am-
munition from the place of purchase to said dwelling or land; nor
shall subsection (f) be construed to prevent any licensed retail or
wholesale firearm dealer from possessing such ammunilion at its
licensed premises, provided that the possessor or purchaser has a
valid firearms purchase identification card, Such card must be pre-
sented to the firecarm dealer «t the time the ammunition s pur-
chased.**

Source: N.J.S.2A:151-14; 2A :151-41 amended 1960, ¢. 26; 1966,

¢. G0, s. 32; 1968, c. 307.

20:39-4. Possession of weapons for unlawful purpeses. a. Fire-
arms. Any person who has in his possession any firearm with a
purpose to use it unlawfully against the person or property of
another 1s guilty of a crime of the second degree.

b. Knives and other weapons. Any person who has in his pos-
scssion any knife, razor or any other weapon except a firecarm,
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7 with a purpose to use the same unlqwfully agail}st the person or

8 property of another, is guilty of a crime of the third degree.

9 ¢. Explosives. Any person who, with a purpose to use the same
10 unlawfully against the person or_property of al}other‘, .possosscs
11 or carries any explosive substance is guilty of a crime of the sccond
12 degree.

13 d. Destructive devices. Any person who, with purpose to use

14 the same unlawfully against the person or propex_’ty of anotl;er,
15 has in his possession any destructive device is guilty of a crime
16 of the second degree.

17 Source: N.J.S8.2A:151-41 amended 1960, e. 26; 1966, c. 60, s. 32;
18 1968, c. 307; 2A:151-56 amended 1959, c. 148, s. 2.

1 901:39-5. Unlawful possession of weapons. a. Machine guus.

2 Any person who knowingly has in his possession a mach.lne gun

3 or any instrument or device adaptable for use as a 1’113(:111{10 gun,

4 without being licensed to do so as provided in section 2C:38-9, 18

5 guilty of a erime of the third degree. o .

6 b. Handguns. Any person who knowi'ngly has in .111s possesslon

7 any handgun, without first having obtamedya pernut to purc‘hase

8 a handgun as provided for in scetion QC:DSA—-} anr'l a pernnt' to

9 carry the same as provided in seetion 20 :58—4, is guilty of a erime
10 of the third degree.

11 c. Rifles and shotguns. **(7)** Any person who knowingly has
12 in his possession any rifle or shotgun (other than a sawec}-off ghot-
13 gun) without having first obtained a firearms purchaser identifica-

14 tion card in accordance with the provisions of section 2C:58-3, is

15 guilty of a crime of the third degrec.

152 **(2) Unless otherwise permitted by l.(zw, angy person wiﬁo know-

158 ingly has in his possession any Zoaded. rifle or Shot_gzm (atizer*tjmn

15¢ a sawed-off shotgun) is guilty of a crime of the thard degrefz. ;

16 d. Other weapons. Any person who knowingly has in h1§ pos-

17 session any weapon other than a mac:hine gun, hand.gun, rifle or

18 shotgun under circumstances not manlfes’.dy appropl:mte for such

19 lawful uses as it may have is guilty of a crime of the fourth degree.

20 o. Tirearms in educational institutions. Any person who know-

91 ingly has in his possession any fircarm in or upou any part of the

99 buildings or grounds of any school, college, umvex'”s1t}.r or other

93 educational institution, without the wrilten authql‘lzatlon of Flu‘:

94 governing officer of the institution, is guilty of a crime of_ the third

95 degree, irrespective of whether he possesses a vz}hd ppmmt to carry

96 the firearm or a valid firearms purchaser identification card.
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Source: N.J.S.2A :151-41 amended 1960, e. 26; 1966, c. 60, s. 32;
1965, c. 07, C. 2N :151-41.1 (1969, c. L)?, s. 1); C. 2A:151-41.2
(]fi(if) e 107, 8. 2) ¢ N JU S0 2A:151-50.

2C:39-6. lixemptious. a. Section 2C:39-5 does not apply to:

(1) Mombors of the Armed IPoreces of the United States of the
National Guard while actualy on duty, or while traveling between
places of duty and carrying autliorized weapons in the manner
prescribed by the appropriate milikary authorities;

{(2) Federal law enforcement officers, and any other Federal
officers and employees required to carry firearms in the performn-
ance of their official duties

(3) Members of the State Police™, o motor vehicle inspector®,

(4) 2\ sheriff, undersheriff, **sleriff’s officer,”™ county prosecu-
tor, assistant prosecutor, prosecntor’s detective or investigator**
State nvestigator employed ZU the Duasion of Criminal Justice
of the Department of Law and Public Safety, or State park ran-
ger®
() ;\, prison or jail warden or his deputies, a **[euard]**
correction officer®™® or keeper of any penal institution in this
State, while in the performance of Iis dnties, and when required to
possess sneh a weapon by his superior officer;

(6) A civilian employee of the United States Government under
the sapervision of thie comnmanding ollicer of any post, camp, sta-
fien, base or other military or naval installation loecated in this
State who is required, in the performance of his official duties, to
carry firearms, and who is authorized to carry such firecarmus by
sald commanding oflicer, while in the actual perforniance of his
olficial duties; or

(7) A\ regulariy employed member, including a detective, of the
police department of any C(mntv or mnmupdllt}, or of any State,
interstate, municipal or E'((\unh' park orF** boulevard police
tovee, at all times while in the State of New Jersey, or a speeial
policeman appointed by the governing body of any county or mu-
nicipality or hy the conmnission, hoard or other body having control
of a county park or houlevard police foree, while engaged in the
actual performance of his official duties and when specifically aun-
thorized by the governing hody to carry weapons,

“tn) Couanty park police wiile engaged in the actual perform-
ance of thetr official duties.>*

h. Subsections a., b, and e. of seetien 2C:39-5 do not apply to:

(1) A law enforcement officer employed by a govermmental

Fo

ageney cutside of the State of New Jersey while actually engaged

140

35
36
37
38
39
40
41
42
43
44
45
46
47
474
478
47¢
48
49
50
51
H2
53
54
h5)
56
57
08
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73

in his official duties, provided, however, that he has first notified
the superintendent or the chief law enforcement officer of the
municipality or the prosecutor of the county in which he is engaged;;
or

(2) A licensed retail dealer in firearms and his registered em-
ployees during the course of their normal business while traveling
to and from their place of business afid other places for the pur-
pose of demonstration, exhibition or delivery in connection
with a sale, provided, however, that any such weapon is carried
in the manner specified in subsection g. of this section.

¢. Subsecctions b. and c. of section 2C:39-5 do not apply to:

(1) A *[motor vehicle inspector,§* railway policeman**, campus
police officer appointed pursvant to N. J. S. 184:6-4.2 ct seq..** or
any other police officer, while in the actual performance of his offi-
cial duties; ’

(2) A conservation officer or a full-time employee of the Division
of Shell Fisheries having the power of arrest and authorized to
carry weapons, while in the actual performance of his official duties;

(3) A full-time member of the warine patrol force or a special
marine patrolman authorized to carry snch a weapon by the Com-
missioner of Environmental Protection, while in the actual per-
formance of his official duties;

(4) The **[director, deputy directors,J** inspectors and investi-
gators of the Division of Alcoholic Beverage Control in the De-
partment of Law and Public Safety, while in the actual perform-
ance of his official duties;

(5) A court attendant serving as such under appointment by
the sheriff of the county or by the judge or magistrate of any court
of this State; while in the actual performance of his official duties;

(6) A guard in the employ of any railway express company,
banking or building and loan or savings and loan institution of
this State, while in the actual performance of his official duties;

(7) A member of a legally recognized military organization
while actually under orders or while going to or from the prescribed
place of meeting and carrying the weapons prescribed for drill,
exercise or parade;

(8) An officer of the Society for the Prevention of Cruelty to
Animals, while in the actual performance of his duties; or

(9) An employee of a public utilities corporation actually en-
gaged in the transportation of explosives.

d. Subsections b., c¢. and d. of section 2C:39-5 do not apply to
antique firearms, provided that such antique firearms are unloaded
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or arc being {ired for the purposes of exhibition or demonstration
at an authorized target range or in such oiher manner as has
been approved in writing by the chief law enforcement officer of
the municipality in which the exhibition or demoustration is beld.

¢. Nothing in subsections b., c. and d. of scetion 2C:39-5 shall
be construed io prevent a person keeping or carrying about his
place of business, **Ldwelling LiouseJ** *"residence®™, premises or
other land owned or possessed by Ihim, any firearm, or from carry-
ing the same, in the manner specified in subsection g. of this section,
between his **[dwelling]“* **dwellings** and his place of business
or between his dwelling or place of business and place where such
fircarms are repaired, for the purpose of repair. **For the pur-
poses of this sectiom, a place of business shall be deemed to be a
fized location.**

f. Nothing in subsecctions b., ¢. and d. of Section 2C:39-5 shall
be construed to prevent:

(1) A member of any rifle or pistol club organized in accordance
with the rules preseribed by the National Board for the Promotion
of Rifle Practice, in going to or from a place of target practice,
carrying such fircarins as are necessary for said target practice,
provided that the club has filed a copy of its charter with the super-
intendent and annuatly submits a list of its members to the superin-
tendent, and provided further that the firearms are carried in the

manner specified in subsection g. of this section;

(2) A person carrying a firearm or knife in the woods or fields
or upon the waters of this State for the purpose of hunting, target
practice or fishing, provided that the firearm or knife is legal and
appropriate for hunting or fishing purposes in this State and he
has in his possession a valid hunting or fishing license;

(3) A person transporting any fircarm or knife while traveling:

“*Fa.3** **(a)** Dircctly to or from any place for the purpose
of hunting or fishing, provided such person has in his possession a
valid hunting or fishing license; or

(b) Direectly to or from any target range or other authorized
place for the purpose of practice, mateh, target, trap or skeet shoot-
ing exhibitions, provided in all cases that during the course of
such travel all firearms are carried in the manner specified in sub-
scction g. of 1bis scction and the person has complied with all the
provisions and requirements of Title 23 of {he Revised Statutes
and any amendments thereto and all rules and regulations promul-
gated thereunder:
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12 **(¢) In the case of a fircarm, directly to or from any exhibition
113 or display of firearms which is sponsored by any law enforcement
114 agency, any rifle or pistol club, or any firearms colleclors club,
115 for the purpose of displaying of the firearms to the public or to the
Q116 members of such organization or club, provided, however, that not
117 less than 30 days prior to such exhibition or display, notice of such
exhibition or display shall be given tothe Superintendent of the
State Police by the sponsoring organization or club, and the spon-
sor has complied with such reasomable safety regulations or the
superintendent may promulgate. Any firearms tramsported pur-
suant to this section must be tramsported in accordance with
2C :39-6.**

P4 g All weapons being transported under subsections (b) (2), e.
@155 or f. (1) or (3) of this section shall be carried unloaded and con-
H1%6 tained in a closed and fastened case, gunbox, securely tied package,
P17 or locked in the trunk of the automobile in which it is being trans-
;18 ported, and the course of travel shall include only such deviations
W19 as are reasonably necessary under the circumstances.

130 Source: N.J.S. 2A:151-42 amnended 1966, c. 60, s. 33; 2A:151-43
131  amended 1952, c. 308; 1953, c. 398; 1953, c. 265; 1956, c. 191, s. 2;
W32 1960, c. 1135 1963, c. 174; 1966, c. 60, s. 34; 1968, c. 41, s. 2; 1970,
W33 e 245; 1971, ¢c. 427, 5. 1.

2C:39-7. Blank.

2(:39-8. Blank.

2(1:39-9. Manufacture, Transport, Disposition and Defacement
of Weapons and Dangerous Instruments and Appliances. a. Ma-
chine guns. Any person who manufactures, causes to be manufac-
tured, transports, ships, sells or disposes of any machine gun
without being registered or licensed to do so as provided in chap-
ter 58 is guilty of a crime of the third degree.

b. Sawed-off shotguns. Any person who manufactures, causes
to be manufactured, transports, ships, sells or disposes of any
sawed-off shotgun is guilty of a crime of the third degree.

¢. Fircarm silencers. Any person who manufacturcs, causes
be manufactured, transports, ships, sells or disposes of any fire-
arm silencer is guilty of a crime of the fourth degree.

d. Weapons. Any person who manufactures, causes to bhe manu-
factured, transports, ships, or disposes of any weapon including
gravity knives, switchblade knives, daggers, dirks, stilettos, black-
jacks, metal kuuckles, sandelubs, slingshots, cestus or similar
leather bands studded with metal filings, or in the case of fircarms
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i-s he is not licensed or registered to do so as provided in chapter 58,
1s guilty of a erime of the fourth degreec. Any person who manv-
factures, causes to be manufactured, transports, ships, sells or dis-
poses of any billy or any weapon or other deviee which projects,
rcleases or emits tear gas or any other substance intended to pro- |
du‘ce temporary physical discomfort or permanent injury through j
being vaporized or otherwise dispensed in the air, which is intended §
to be used for any purposc othet than for authorized military or |
raw enforcement purposes by duly authorized military or law en-
forecement personnel, is guilty of a crime of the fourth degree. ]
e. Defaced firearms. Any person who defaces any firearm is !
guilty of a crinie of the third degree. Any person wlio knowingly
buys, receives, disposes of or conceals a defaced firearm is guilty ;
of a crime of the fourth degree. [
Source: N..J. S. 2A:151-12 amended 1966, c. 60, s. 11; 2A:151-15
amended 1966, ¢. 60, s. 13; 24 :151-50; 2A :151-60; C. 2A :151-62
(1952, ¢. 5 amended 1559, . 29). 3

» ‘20:39—10. Violation of the Regulatory Provision Relating to
Fircarms; False Representation in Applications. a. Any person{
who knowingly violates the regulatory provisions relating to manu-
facturing or wholesaling of firearms (section 2C:58-2), permits
to purchase certain fircarms (scetion 2C:58-3), permits to carry
certain firearms (scetion 20:53-4), licenses to procurc machine
guns (section 2C:58-5), or icendiary or tracer ammunition (sec-1
tion 2C:58-10), except acts which are punishable under section
2C:39-5 or section 2C:39-9, is guilty of a crime of the fourth
degree. f
b. Any person who knowingly violates the regulatory provisions
relating to notifyving the authorities of possessing certain items of {
explosives (section 2C:58-7), or of ecertain wounds (section }
2C:58-8) is a disorderly person. i
¢. Any person who gives or causes to be given any false informa-}
tion, or signs a fictitious name or address, in applying for a fire-
arms purchaser identification card of a permit to purchase or g
permit to carry a handgun, or a permit to possess a machine
or in completing the certificate or any other instrument required \
b:v law in purchasing or otherwise acquiring delivery of any rifle;
shotgun, handgun, machine gun, or any other firearm, is guilty of:
a crime of the third degree. ,
Source: N. J. 8. 2A:151-31; 2A:151-40; 2A :151-46; 2A :151-48§
amended 1965, ¢. 60, 5. 39; 2A :151-55; 2A:170-17: C. 24 :170-25.13
(1959, ¢. 194).
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2C:39-11. Pawnbrokers; Loaning on Firearms. a. Any pawn-
broker who sells, offers to sell or to lend or to give away any weapon,
destructive device or explosive is guilty of a crime of the fourth
degree.

b. Auny person who loans money secured by mortgage, deposit or
pledge on any handgun, rifle or shotgun is guilty of a disorderly
persons offense. -

Source: N. J. S. 2A:151-2 amended 1966, c. 60, s. 2.

2C:39-12. Voluntary Surrender. No person shall be convicted
of an offense under this chapter for possessing any firearms,
weapons, destructive devices, silencers or explosives, if after giving
written notice of his intention to do so, including the proposed date
and time of surrender, he voluntarily surrendered the weapon, de-
vice, instrument or substance in question to the superintendent or to
the chief of police in the municipality in which he resides, provided
that the required notice is received by the superintendent or chief
of police before any charges have been made or complaints filed
against such person for the unlawful possession of the weapon,
device, instrument or substance in question and before any investi-
cation has been commenced by any law enforcement agency con-
cerning the unlawful possession. Nothing in this section shall be
construed as granting immunity from prosecution for any crime or
offense except that of the uulawful possession of such weapons,
devices, instruments or substances surrendered as herein provided.

Source: New.

Cmaprer 40. OtTrEr OrrexseEs RevaTing To PusLic Sarery

Section
2C:40-1. Creating a Hazard.
2C:40-2. Refusing to Yield a Party Line.

2C:40-1. Creating a Hazard. a. A person is guilty of a dis-
orderly persons offense when:

a. He maintains, stores or displays unattended in a place other
than a permanently enclosed building or discards in any public or
private place, including any junkyard, where it might attract
children, a container which has a compartment of more than one
and one-half cubic feet capacity and a door or lid which locks
or fastens automatically when closed and which cannot casilv be
opened from the inside, he fails to remove the door, lid, locking or
fastening device;
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b. Being the owner or otherwise having possession of property
upon which an abandoned well or cesspool is located, he fails to
cover the same with suitable protective construction; or

c. He discards or abandons in any public or private place acces-
sible to children, whether or not such children are trespassers, any
intact television picture tube, or being the owner, lessee or manager
of such place, knowingly permits such abandoned or discarded tele-
vision picture tube to remain therq in such condition.

Source: C. 2A:170-25.2 (1953, c. 67, s. 1 amended 1954, c. 157, s. 1;
1971, e. 325, 8. 1) ; C. 2A.:170-25.16 (Laws of 1970, c. 133).
2C:40-2. Refusing to Yield a Party Line. A person is guilty of a

disorderly persons offense when, being informed that a party line is

needed for an emergency call, he refuses immediately to relinquish
such line.

‘‘Party line’’ means a subscriber’s line telephone circuit, con-
sisting of two or more main telephone stations connected therewith,
each station with a distinctive ring or telephone number.

‘‘Emergency call’’ means a telephone call to a police or fire de-
partment or for medical aid or ambulance service, necessitated by a
situation in which human life or property is in jeopardy and
prompt summoning of aid is essential.

Source: C. 2A:170-25.5 (1955, c. 250, s. 1).
CrarTER 41. [RESERVED]

CuapTERr 42. [RESERVED]

SUBTITLE 3. SENTENCING

CuaPTER 43. AvuTHORIZED DIsPOSITION OF OFFENDERS
Section

2C:43-1. Degrees of Crimes.

2C:43-2. Sentence in Accordance with Code; Authorized Dis-
positions.

2C:43-3. Fines and Restitutions.

2C:43-4. Penalties Against Corporations; Forfeiture of Corpo-
rate Charter or Revocation of Certificate Authorizing
Foreign Corporation to do Business in the State.

2C:43-5. Young Adult Offenders. ,

2C:43-6. Sentence of Imprisonment for Crime; Ordinary Terms. 3

2C:43-7. Sentence of Imprisonment for Crime ; Extended Terms. §

2C:43-8. Sentence of Imprisonment for Disorderly Persons §

Offenses and Petty Disorderly Persons Offenses.
146

Section
2(1:43-9. First Release of All Offenders on Parole; Sentence of
Imprisonment Includes Separate Parole Term;
Length of Recommitment and Reparole After Revo-
cation of Parole; Final Unconditional Release.
2C:43-10. Place of Imprisonment; Beginning Sentences;
Transfers. -
2C:43-11. Blank.
2C:43-12. Supervisory Treatment.
2C:43-13. Supervisory Treatment Procedure.
*2C:43-14. Index and Reporis.
20 :43-15. Disclaimer.™
2C:43-1. Degrees of Crimes. a. Crimes defined by this code are
classified, for the purpose of sentence, into four degrees, as follows:
(1) Crimes of the first degree;
(2) Crimes of the second degree;
(3) Crimes of the third degree; and
(4) Crimes of the fourth degree.

A crime is of the first, second, third or fourth degree when :1t is
so designated by the code. An offense, declared to be a crime,
without specification of degree, is of the fourth degree.

b. Notwithstanding any other provision of law, a crime defined
by any statute of this State other than this code and designated as
a high misdemeanor shall constitute for the purpose of sentence
a crime of the third degree. Notwithstanding any other provision
of law, a crime defined by any statute of this State other than this
code and designated as a misdemeanor shall constitute for the
purpose of sentence a crime of the fourth degree. The provisions
of this subsection shall not, however, apply to the sentences autho-
rized by the ‘“New Jersey Controlled Dangerous Substances Act,”’
P. L. 1970, c. 226 (C. 24:21-1 through 45), which shall be continued
in effect.

Sourcee: N. J. S. 2A:85-1; 2A :85-6; 2A.:85-7; Model Penal Code:

6.01.

2C:43-2. Sentence in Accordance with Code; Authorized Dispo-
sitions. a. Except as provided in section 2C:43—-1b, as to persons
convicted of offenses under the New Jersey Controlled Dangerous
Substances Act, all persons convicted of an offense or offenses
shall be sentenced in accordance with this chapter.

b. Except as provided in subsection a. of this section and subject
to the applicable provisions of the code, the court may suspend
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the imposition of sentence on a person who has been convicted of
an olfense, may proceed as set forth in sections 2C:43-12 and 13
to allow supervisory treatment, or may sentence him as follows:

(1) To pay a fine or make restitution authorized by section
2C:43-3;

‘ (2) To be placed on probation and, in the case of a person con-
wcT.;ed of an offense, other than a petty disorderly persons offense,
to imprisonment for a term fixed!by the court not exceeding 90
days to be served as a condition of probation;

(3) To imprisonment for a term authorized by sections 2C:11-2,
2C:43-5, 6, 7, and 8 or 2C:44-5;

_ (4). To fine, restitution and probation, or fine, restitution and
imprisonment;

(5) To release under supervision in the community ;

(G) To a halfway house or other residential facility in the
commuuity, including ageneies which are not operated by the
i)'wp;n'lnuzm of "rLinstitwlions and \gencies} * **[an Ser-
Slecs T or

(7) To imprisonment at night or on weekends with liberty to
work or to participate in training or educational programs, )

c. This chapter does not deprive the court of any authority con-
fer'red by law to decree a forfeiture of property, suspend or cancel
a license, remove a person from office, or Impose any other ecivil
penalty. Such a judgment or order may be included in the sentence.

d.The conrt <hall <tate *“Lin writingd** ““on the record*® the
reasons for imposing the seufence, inelnding its findings pursnant
to the evitevia for withholding or iuposing ill)])l'iHOl]l];(‘llf or fines
11.11t1g\1' seetions 2CH4-1 to 3 *Fand Hie fuctual Dasis Supporting its
finding of particular aaaracating or mitigating factors (lf/"(’("ii/i(/
seilenee ™, ” )

© Eeo The conrt shall retain jurisdiction over the defendant and
imav, on its own metion or on motion of the proseentor, the de-
fendant or the Commissioner of Institutions and Ageneies, modify

the xentence originally imposed, except that the term of imprison- -

ment or supervision shall not be inereased by such resentencine and
. v o
the court shall not he vegaived to hear more than one sueh motion a

vear. o
Source: Model Penal Code: 6.02.
2004330 Fines and Restitutions, .\ person who has been con-

vieted of an offense may be xentenced to pay a fine **Lor#* ** *
to make restitntion * Lnot exceedingd ™ %, or both. such fine or
restibution wol to crceed®™ .
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a. **[$15,000.003** **$200.000.007*, when tlie conviction is of a
erime of the first or second degree;

b. $7,500.00, when the conviction is of a crime of the third or
fourth degree;

c. $1,000.00, when the conviction is of a disorderly persons
offense;

d. $500.00, when the conviction is of a petty disorderly persons
offense.

e. Any higher amount equal to double the pecuniary gain to the
offender or loss to the victim caused by the conduet constituting
the offense by the offender. In such case the court shall make a
finding as to the amount of the gain or loss, and if the record does
not contain sufficient evidence to support such a finding the court
may conduct a hearing upon the issne. For purposes of this sec-
tion the terms ‘‘gain’’ means the amount of money or the value of
property derived by the offender and ‘‘loss’’ means the amount of
value scparated from the vietim.

f. Any higher amount specifically authorized by statute.

The restitution ordered paid to the vietim shall not exceed his
loss. **Awy restitution imposed on a person shall be in addition
to any fine which may be imposed pursuant to this section.™*
Source: N..J.S. 2A:85-6:2A:85-7; Model Penal Code: 6.03.

2C:43-4. Penalties Against Corporations; Forfeiture of Corpo-
ratec Charter or Revocation of Certificate Authorizing Foreign
Corporation to do Business in the State. a. The court may suspend
the imposition of sentence of a corporation which has been con-
victed of an offense or may sentence it to pay a fine of up to three
times the fine provided for in section 2C:43-3 or make restitution
authorized by section 2C:43-3.

b. When a corporation is convicted of an offense or a high man-
agerial agent of a corporation, as defined in section 2C:2-7 is con-
victed of an offense committed in conducting the affairs of the
corporation, the court may request the Attorney General to insti-
tute appropriate proceedings to dissolve the corporation, forfeit
its charter, revoke any franchises held by it, or to revoke the cer-
tificate aunthorizing the corporation to conduet business in this
State.

Source: Model Penal Code: 6.04.

2C :43-5. Young Adult Offenders. Any person who, at the time
of sentencing, 1s less than 26 years of age and who has been con-
victed of a erime may be sentenced to the reformatory as defined

149



CWO=1 SOt W H O 3 O Ot

O LN NSO W

—

-
—t

—
no

in R. S. 30:4-146, in the case of men, and R. S. 30:4-153, in the

case of women, instead of the sentences otherwise authorized by

the code.

Source: N. J. S. 2A:164-17 amended 1953, c. 276; 1954, c. 174;
24A:164-19; Model Penal Code: 6.05.

2C:43-6. Sentence of Imprisonment for Crime; Ordinary Terms.
a. A person who has been convieted of a crime may be sentenced
to imprisonment, as follows:

(1) In the case of a crime of the first degree, for a specific term
of yecars which shall be fixed by the court and shall be between
*[81" *10* years and 20 years;

(2) In the case of a crime of the second degree, for a specific
term of years which shall be fixed by the court and shall be between
O years and *[8]* *10* years;

(3) In the case of a crime of the third degree, for a specific term
of years which shall be fixed by the court and shall be between 3
years and J years;

(4) In the case of a crime of the fourth degree, for a specific
term which shall be fixed by the court and shall not exceed 18
months.

b. As part of a sentence for a crime of the first or second degree
the court may fix a minimum term during which the defendant
shall not be eligible for parole and which may be up to one-half of
the term set pursuant to subscction a.

¢. By operation of law, there shall be added to the terms described
in subsection a. the separate parole term described in section
20 :43-9.

Source: N.J. S. 2A:85-6; 2A:85-T; Model Penal Code: 6.06.

2C:43-7. Sentence of Imprisonment for Crime ; Extended Terms.
a. In the cases designated in section 2C :44-3 and 2C:11-3, a person
who has been convicted of a erime may be sentenced to an extended
term of imprisonment, as follows:

(1) In the case of a crime sentenced under 2C:11-3 b. (1) for
a specific term of years which shall be fixed by the court and shall
be between 30 years and *[50 years]* *life imprisonment*

(2) In the case of a crime of the first degree, for a specific term

of years which shall be fixed by the court and shall be between ',f

*[153* *20* years and *[30 vearsy* *life imprisonment*;
(3) In case of a crime of the second degree, for a term which

shall be fixed by the court between *[8 and 15}* *10 and 20* years; :
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(4) In the case of a crime of the third degree, for a term which
shall be fixed by the court between 5 and *[8]* *10* years;

b. As part of a sentence for an extended term, the court may
fix a minimum term during which the defendant shall not be eligible
for parole and which may be up to one-half of the term sgst pqrsuant
to subsection a **or a term of up to 25 years during which tume f-h()
defendant shall not be eligible for parole where the senlence im-
posed was life imprisonment™*.

c. By operation of law, there shall be added to the terms
described in subsection a. the separate parole term described in
section 2C:43-9.

Source: N. J. S. 2A:85-8 amended 1953, c. 166, s. 1; 2A:85-9
amended 1953, c. 166, s, 2; 2A:85-10; 2A:85-11; 2A:85-12
amended 1953, c. 166, s. 3; 2A:85-13 amended 1953, c. 166, s. 4;
Model Penal Code: 6.07.

9 :43-8. Sentence of Imprisonment for Disorderly Persons
Offenses and Petty Disorderly Persons Offenses. A person who
has been convicted of a disorderly persons offense or a petty dis-
orderly persons offense may be sentenced to imprisonment for a
definite term which shall be fixed by the court and shall not exceed
6 months in the case of a disorderly persons offense or 30 days in
the case of a petty disorderly persons offense.

Source: N. J. S. 2A:1694 amended 1968, c. 113; Model Penal
Code: 6.08.

9C :43-9. First Release of All Offenders on Parole; Sentence of
Imprisonment Includes Separate Parole Term; Length of Recom-
mitment and Reparole After Revocation of Parole; Final Uncon-
ditional Release. a. First release of all offenders on parole. An
offender sentenced to a term of imprisonment under sections C:11-3,
20 :43-5, 2C:43-6, 2C:43-7, or 2C:44-5 shall be released condi-
tionally on parole at or before the expiration of such term, in ac-
cordance with the law governing parole.

b. Sentence of imprisonment includes separate parole term;
length of parole term. A sentence to a term of imprisonment under
section 2C:11-3, 2C:43-5, 2C:43-6, 2C:43-7 or 2C:44-5 includes
as a separate portion of the sentence a term of parole which governs
the duration of parole if the offender has not been released before
the expiration of the term of imprisonment imposed. The term 1s 1
year unless the conviction was for a crime of the fourth degree in
which case it is 6 months.
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c. Length of recommitment and reparole after revocation of pa-
role. If an offender is recommitted upon revoeation of his parole,
the term of further iuprisonnient upon such reconmmitment and of
any subsequent reparole or recommitiment under the same sentence
shull he fixed by the parole hoard but shall not exceed the original
sentence determined from the date of convietion.

d. Final unconditional relecase. When the parole term has ex-
pired ot he has been sooner discharged from parvole, an offender
shall ha deemed to have served Lis sentence and shail be released
unconditionally.

Model Penal Code: 6.10,

20 :43-10.  Plare of Tmiprisonnent ; Jeginning Sentences; Trans-
fers. a. Sentences for terms of 1 vear or longer. Kxeept as pro-
vided in section 2C:43-5 and in subsection b, of this section, when
a person is sentenced to imprisonment for any term of 1 vear or
greater, the court shall commit liim to the custody of the Commis-
stoner ol the Department of “*EInstitutions and Agencies]**
“FCorrections™ for the teym of lis contence and until released in
accordance with law,

b. County institution. In any county in which a county peni-
tentiary or a county workhouse is located, a person sentenced to
imprisonment for a term not excecding 18 months may be com-
mitted to the penitentiary or workhouse of such county.

c. Sentences for terme of less than 1 year. When a person is
sentenced to uprisomnent for a term of less than 1 year, the court
shall commit him either to the common jail of the county, the county
workhouse or the county penitentiary for the term of his sentence
and until rcleased in accordance with law. In counties of the first
class, however, no sentence exceeding 6 months shall be to the com-
mon jail of the county.

d. Aggregation of sentences when a person is sentenced to more
than one term of imprisonment, and the sentences are to be con-
sccutive, the terms shall be aggregated for the purpose of deter-
mining the place of imprisonment under subsections a., b. or c. of
this section.

¢. Dutics of sheriff and keeper on sentence to State Prison. In
all cases where the defendant, upon convietion, is sentenced by the
court to imprisonment, for any terin of 1 year or greater, the sheriff
of the county or his lawful deputy shall, within 15 days transport
him to the State Prison and there deliver him into the custody of
the Commissioner of the Department of **[Institutions and

Source:

AgenctesI*" i Services™ toeether with a copy of the §%
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sentence of the court ordering sueh imprisonment certified by the
clerk of the court where the couvietion was had, a copy of the
court’s statement of reasons for the sentence, and a copy of the
presentence report or any presentence information used by the
judge in determining sentence.

In cvery case at least 48 hours, exclusive of Sundays and legal
holidays, shall elapsc between the time of sentence and removal
to the State Prison.

f. Beginning sentences in county institutions. Every person
sentenced to the county worklhouse or penitentiary shall be {rans-
ferred to and confined therein within 10 days after the sentence.

g. Transfer of persons sentenced to county jail, penitentiary or
workhouse from one to another thereof. Fvery person sentenced
to imprisonment in a county jail, penitentiary or workhouse may
upon the application of the board of chosen freeholders of such
county and by order of the County Court, be transferred from any
one of such county penal institutions to any other thereof. No
such transfer or retransfer shall in any way affect the term of the
original sentence of the person so transferred or retransferred.
Source: N. J. S. 2A:164-15 amended 1953, c. 421; 2A:164-18;

2A:164-22; 2A:164-23; Model Penal Code: 6.11.

2(C:43-11. Blank.

200 :43-12. Supervisory Treatment. a. Referral. *[The]* *At
any time prior to trial but after the filimg of a criminal complaint
or accusation or the return of an wndictment, upon the motion of
the prosecutor or wpon the motion of the defendant with the con-
sent of the prosecutor, the* assignment judge, or a judge designated
by him may postpone all further proceedings against a defendant
and refer said defendant to a program of supervisory treatment
*[if :]=)(< *.9,(:

*[(1) The prosecutor at any time prior to trial but after the
filing of a criminal complaint or accusation or the return of an
indictment so moves; or

(2) The defendant, subject to the limitations of subsection b.,
so moves and the trial court administrator, the chief probation
officer or the program director so recommends.J*

The prosecutor may call upon the probation service of the court.
the trial court administrator or the program director for informa-
tion and advice concerning such referrals for treatment *[and the
court may not postpone the proceedings under subsection a. (2)
without the consent of the prosecutor.
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b. Limitations. Supervisory treatment shall not be available if
the defendant is charged with a erime which is found by the court
to be a crime of violence unless he has first entered a plea of guilty
and unless this is his first such offense]*.

*b. Limitations. Supervisory treatment, whether under this
section or under section 27 of P. L. 1970, c. 226 (C. 24:21-27 ), may
occur owly once with respect to gny defendant, however, super-
visory treatment, as provided herein, shall be available to a defend-
ant wrrespective of whether the defendant contests his guilt of the
charge or charges against him.

c. Termmation. Termination of supervisory treatment under
this section shall be immediately reported to the assignment judge
of the county who shall forward such information to the Attorney
General.*

Source: New J**

*220:43-12. Supervisory Treatment—Pretrial Iniervention. a.
Public Policy: The purpose of ““The Supervisory Treatment Act”’
s 1o effectuate a statewide program of Pretrial Intervention. It is
the policy of the State of New Jersey that supervisory treatment
should ordmarily be limited to persons who have not previously
been convicted of any crinunal off ense under the laws of New Jersey
or, subsequent to the effective date of this act, under any criminal
law of the United States, this State or any other State when super-
visory treatment would:

(1) Provide applicants, on an equal basis, with opportunities to
avoid ordinary prosecution by receiving early rehabilitative ser-
viCes or Supervision, when such services or supervision can reason-
ably be expected to deter future criminal behavior by an appliant,
and whewthere is an apparent casual connection between the off ense
cliarged and the rehabilitative or supervisory need, without which
cause both the ulleged offense and the need to prosecute might not
have occurred; or

(2) Provide an alternative to prosecution for applicants who
might be harmed by the imposition of criminal sanctions as pres-
ently admanistered, when such an alternative can be expected
to serve as sufficient sanction to deter criminal conduct; or

(8) Provide a mechanism for permitting the least burdensome

form of prosecution possible for defendants charged with ““victim-

less” offenses; or
(i) Provide assistance to criminal calendars in order to focus

copenditure of crinunal justice resources on matters involving

DT-0% serious eriminalit g and severe correctional problems; or
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W01 o continuing pattern of anti-social behavior;

(5) Provide deterrance of future criminal or disorderly behavior
by an applicant in a program of supervisory treatment.

b. Admassion of an applicant into a program of supervisory
treatment shall be measured according to the applicant’s amena-
bility to correction, responsiveness to rehabilitation and the nature
of the offense. -

¢. The decisions and reasons therefor made by the designated
judges (or assignment judges), prosecutors and program directors
m granting or denying applications for supervisory treatment, in
recommending and ordering termination from the program or dis-
missal of charges, in all cases shall be reduced to writing and
dusclosed to the applicant.

d. If an applicant desires to challenge the decision of the prose-
cutor or program director not to recommend enrollment in a pro-
gram of supervisory treatment the proceedings prescribed under
section 14 shall be followed.

e. Referral. At anytime prior to trial but after the filing of a
criminal complaint or accusation or the return of an indictment, with
the consent of the prosecutor and upon written recommendation of
the program director, the assignment judge or a judge designated
by him may postpone all further proceedings against an applicant
and refer said applicant to a program supervisory treatment
approved by the Supreme Court. Prosecutors and program direc-
tors may consider in formulating their recommendation of an appli-
cant’s participation in a supervisory treatment program, among
others, the following criteria:

(1) The nature of the off ense;

(2) The facts of the case;

(3) The motivation and age of the defendant;

(4) The desire of the complainant or victim to forego prosecution;

(5) The existence of personal problems amd character traits
which may be related to the applicant’s crime and for which services
are unavailable within the criminmal justice system, or which may
be provided more effectively through supervisory treatment and the
probability that the causes of criminal behavior can be controlled
by proper treatment;

(6¢) The likelihood that the applicant’s crime is related to a condi-
tion or situation that would be conducive to change through his
participation i supervisory treatment;

(7) The needs and wterests of the victim and society;

(8) The extent to which the applicant’s crime constitutes part of
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(9) Tle applicant’s record of crimival and penal violations and
the cotent toaclich e iy present a substantial danger to others:

(1) Whellier or wol e crime s of an ascaultive or violent
werlare aeletlher fn Hee crindinal act itsell or i lhe possibile ijurious
cowseqiences of sucl belarior:

(110 Consideralion o] wlietlier ar ot prosenlioi wonld exacer-
bate the social problew that led 1o the applicant’s eriminal act ;

(12) The listory of the wse of Whysical violence toward others;

(13) dny tucolvemnt of the applicant acith orgonized crime;

(11) Whethey or not the crime is of such a nature that the
ralie of supervisory treatment would be outweighed by fhe public
nevd for prosecution ;

(15) Whether or wot the appiicant’s involvement with other
people e lhe crime charged or in other crime is such that the
wmtervest of the State would be best served by processing his case
thiough traditional criminal justice systein procedures;

(16) Whether or wot applicant’s participation in pretrial inter-
contion will adversely affcct the prosecution of codefendants; and

(17) Whether or wot the liarm doue to society by abandoning
crindual prosecution would outweigh the henefits to society from
chavucling en offender into a supervisory treatment program.

[ Beview of Supercisory Trealwewt  dpplications. Procedure
Upone Dewial s Jlach applicat for supervisory treatuent shall be
cililled 1o full and fair cousideration of his application. 1f an
application is dewied, the program director or the prosecutor shall
procisely state lis fiudings and conclysion which shall include the
facts vponachich the application is based and the reasons offered
for the devdal 1 f aw applicant desires to challenge the decision of a
program direcltor wot to reconmmend, or of a prosecutor to consent
lo, curollment into a supervisory treatment progain, o motion shall
be filed before the designated judge (or assignment judge) autho-
rized pursiwant to the rules of court to enter orders.

g. Limitatwns, Supervisory treatment, whether under this section
or wnder section 27 of P.oL. 1970, ¢. 226 (C. 24:21-27), may occur
only orice with respect to any defendant, however, supervisory treat-
went. as provided Lercin, shall be available to a defendant irre-
spertive of whether the defendant contests las guilt of the charge
oi cliarges against i,

I, Termination: Termination of supervisory breatment under
his scetion shall be immediately veported to the assigument judge
of Hlee cownty acko shall forward such information to the Adminis-
teative Divector of the Couits.
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. Appointment of Program Directors; Authorized Referrals:
Programs of supervisory treatuent and appointuent of the pro-
grane direclors requive approced by the Supreme Couart with the
consent of the assignieent judge and prosecutor. Referrals of
participants frow supercisory treatmend programs may be to any
public or private ojjice of ageney, biclading but wol {imiled 1o pro-
grams within the probation service of e Court, off ering couwiseling
or any other social sevvice likely to aid in the rehabilitation of He
participant and to deter the commission of other offenses.”*

2C:43-13. Supervisory Treatment Procedure. **[a. Programs
Supervisory treatment may include referral of the defendant to
any public or private office or agency, including but not limited to
programs within the probation service of the court, offeriug coun-
seling or any other social service likely to aid in the rehabilitation
of the defendant and to deter the commission of other offenses,
provided said program is approved by the Supreme Court.J**

b3 **a.* Agreement, The {erms dnd duration of the super-
visory treatment shall be set forth in writing, sigued by the prose-

cutor and agreed to and signed by the * *[defendant™ **partici-
pant™. 1E the "*[defendantF** **participant** is represented by
counsel, defense counsel shall also sign the agreement. * [l6ach

agreement shall be filed with the county elerk with a copy of said
agreement supplied to the supervisory treatment project director.
Such report shall inelude the name of all defendants and the nature
of the churges against cach defendantJ** **Each order of super-
visory treatment shell be filed with the county clerk.”

e UL Charges. During a period of supervisory treat-
ment the charge or charges on which the **[defendant}*" ~ partici-
pavt*™™ is undergoing supervisory treatment shall be held in an
inactive status pending termination of the supervisory treatment
pursuant to subsections **[e. or £.7°* **d. or e.** of this section.

*[d. Period of treatment. Supervisory treatment mav be for a
period not to exceed 1 year, nuless the erime was found to be one of
violence under subsection b. of section 2C:43-12, in which case the
period may not exceed 3 years. Such periods of supervisory treat-
ment may be shortened or terminated as determined by the court.J*

Rl Period of Treatment. Supervisory treatment may be for
such peiiod, not to exceed 3 years, as the prosecutor n ay deteirmine,
provided however that the period of superviso ry treatweend wmay be
shortecucd or terminated as the prosecutor may determine. T

“Pe. Peviod of Treatimend. Supervisory Treatinent may be for
such period, not to eaxceed 1 year, provided, lowever, thal the period
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205G of supervisory treatment may be shortened or terminated as the
25w program director niay deternne with the consent of the prosecutor
201 and the approval of the court.*™

26 Le ] T *Fd.* Dismissal. Upon completion of supervisory treat-

7 ment, and with the consent of the prosecutor, the complaint, indiet-
2s ment oy accusation against the “*Ldefendant shall]** **participant
may** be dismissed with prejudice.

YT Tte® Violation of coliditions. Upon violation of the
conditions of supervisory treatment, tlie court shall determine,
after summary hearing, whether said violation warrants the
““Ldefendant’s]** **participant’s** dismissal from the super-
visory treatment program or modification of the conditions of
continued participation in that or another supervisory treatment

)
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the supervisory treatment program, the charges against the
""Edefendant]** **participant™™ may be reactivated and the prose-
cutor may proceed as though no supervisory treatment had been
commenced.

3 TRe T R Bvidence. No statemeut or other disclosure by a
39 FrEdefendant]™ *Fparticipant*™ undergoing supervisory treat
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40 ment made or disclosed to the person designated to provide such
41 supervisory treatment shall he diselosed, at any time, to the prose-
42 utor in comnection with the charge or echarges against the |
3 T Ldefendant]** *Fparticipant**, nor shall any such statemeut or
+4+ disclosure be admitted as evidence in any eivil or eriminal pro-
45 ceding against the **[defendaut]** ** participant™*. Nothing pro-
46 vided herein, however, shall prevent the person providing super- ;
47 visory treatment from informing the prosecutor, or the court, upon
45 request or otherwise as to whether or not the **[defendant]**
1 Tparticipant** is  satisfactorily responding to  supervisory
o0 treatment.
o1 LY frgf* Delay. No **[defendant]** **participant®®
52 agreeing to undergo supervisory treatment shall be permitted to:
53 complain of a lack of speedy trial for any delay caused by the
D+ commiencement of supervisory treatment. ;
25 Source: New.,
56 20 514, Authority of Supreme Court. The Supreme Court)
o7 may adopt rules dealing with Supervisory Treatment in accordance
oR awith procedures herein set forth.
o4 20:43-15. Presentation of proposed rules at Judicial Conference,]
6O The subject matter and a tentative draft of a rule or rules proposed

61 to beadopted pursuant to this title shall be entered upon the agenda,
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program. Upon dismissal of “*[defendant]** **participant™* from |

62 and discussed at a Judicial Conference whose membership shall at
63 least include delegates from the Supreme Court, the Appellate Divi-
64 sion of the Superior Court, the judges of the Law Division and the
65 Chancery Division of the Superior Court, the judges of the County
66 Courts, the judges of the county district courts, the judges of the
67 juvewile and domestic relations courts, the judges of the mumicipal
68 courts, the surrogates, the State Bar Zssociation, the county bar
69 associations, the Senate and General Assembly, the Attorney Gen-
10 eral, the county prosecutors, the law schools of this State, and
1 members of the public.

72 2C :43-16. Public announcemnt of proposed rules; delivery of
13 copies. The proposed rule or rules shall be publicly announced by
4 the Supreme Court on September 15 next following such Judicial
15 Conference (or, if such day be a Saturday, Sunday or legal holiday,
16 on the first day thereafter that is not), and the court shall, on the
17 same day, cause true copies thereof to be delivered to the President

18 of the Senate, the Speaker of the Gemneral Assembly, and the
19 Governor.

80 2C:43-17. Effective date of rules; rules subject to camcellation
81 by joint resolution. The rule or rules so announced and deliwvered
82 shall take effect on July 1 next following; provided, however, that
83 all such rules shall remain subject to cancellation at any time up
8 to such effective date by joint resolution to that effect adopted by
8 the Senate and General Assembly and signed by the Governor.

86 2C :43-18. Change or cancellation of rules by statute or adoption
87 of subsequent rules. Any rule or rules so proposed or adopted shall
88 be subject to change or cancellation at any time by statute or by a
8 subsequent rule adopted pursuant to this act.

0 2C:43-19. Adoption of rules at such tume, or with such effective
S1 date, or without presentation at Judicial Conference, as may be
92 provided n joint resolution. By joint resolution adopted by the
9 Senate and General Assembly and signed by the Governor with
8 respect to a particular rule or rules therein specified the Supreme
% Court may adopt such rule or rules at such time or times, or with
6 such effective date, or without presentation at a Judicial Confer-

N ence, as may be provided in the jownt resolution.

8  20:43-20. Reduction or elimination of time during which rules
9 may be canceled by joint resolution. By joint resolution adopted
100 by the Senate and General Assembly and signed by the Governor
WL avith respect to a particular rule or rules therein specified, the
102 period of time as provided in 2C +45-17 during which the same)may
103 be canceled by joint resolution may be reduced or eliminated.**
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20 43-14. 7 20 45-2177 Index and Heports. d. Ludex.
T he dttorney General shall establish and maintain an index of
cuses tuoachich supervisory treatment has been terminated for use
Ly the courts in determiniig whether or not, subscquent proceed-
s sucle persoi qualifies wider this chapter I 75 The ddninis-
trative Director of the Courts shall establish and matntain an wdex
of cases in achich applicants for supervisory treatment has been
made and such index shall indicatelthe dispositions of those appli-
rations >

. Reports. At the termination of the year e which this chapter
Lalres cffect and ai the termination of each calendar year there-
after, for « period of 5 years, the “Teounty prosecutor of]™*
“Sassignment judge for™ each county shall report the results of
the rehabilitative effort preseribed in this acl to the **LAttorney
GeperalFe - ddmivistratice Divector of the Courts™. The report
shall include a description of off enses for which supervisory treat-
nent wcas preseribed, the type of treatment to which defendanls
were assigued, the wember aud types of criminal acts, if any, con-
wilted by persons during el period of supervisory treatment,
the winber of persons successfully completing supervisory treat-
neent and against awlhom charges were dismisscd, and, where pos-
sible, the wumber and types of criminal acts, if any, commaitted by
sucle persons subscquent Lo suceessful completion of supervisory
froctnent.

o, Evaluation. The **Edttorney General}*™ =" ddministrative
Direcior of the Courts™ shall, Trom time to time as die decms
wecessary, or upon request from the Legislature, cvaluate the
progran of superrvisory treatment on the basis of reports made
to lim by county and mamicipal prosecutors. He shall submit lus
evaluation, together with special findings and recommendations o
the Legislature.

L2 43-15F ¢ R0 32257 Disclaimer. Nothing contained in
this act is intended to supersede, repeal or modify the authority
graated and procedure prescribed mder section 27 of P. L. 1970,
o220 (CL 24 221-27).%F

Crapren 44, Avrnonity or CounT IN SENTENCING

Seclion
9C':44-1. Criteria for Withholding or Imposing Sentence of
Imprisonment.

Criteria for Imposing Fines and Restitutions.
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Section

9C:44-3. Criteria for Sentence of Kxtended Term of Imprison-
ment.

20 :444. Former Convietion in Another Jurisdiction; Definition
aud Proof of Convietion.

2C:44-5. Multiple Sentences; Concurrent and Consecutive Terms.

20 :44-6. Procedure on Sentence; P¥esentence Investigation and
Report.

2C:44-7. Appellate Review of Actions of Sentencing Court.

20 :44-8. Blank.

20:44 1. Criteria for Withholding or Imposing Sentence of
Imprisonnient. a. *[Except as provided in subsection d. of this sec-
tion, the court shall deal with a person who has been convicted of
an offense without imposing sentence of imprisonment unless, hav-
ing regard to the nature and circumstances of the offense and the
history, character and coudition of the defendant, it is of the
opinion that his imprisonment is neeessary for protection of the
public because :3* *In determining the appropriate sentence to be
imposed on a person who has been convicted of an offensc, the
court may properly consider the following aggravaling circum-
stances:

(1) The nature and circumstances of the offensc™, and the role
of the actor therein, including whetlier or not the crime was cone
mitted in an especially heinous, cruel, or depraved manne

(2) The gravity and seriousness of harm inflicted on ihe vic-
tim**, including whether or not the defendant knew or reasonably
should have known that the victim of the offense was particularly
vulnerable or incapable of resistance due to advanced age, disabil-
ity, ill-health, or extreme youth, or was for any other reason sub-
stantially incapable of exercising normal physical or mental power
of resistance®”;

*[(1) There is undue risk that during the period of a suspended
sentence or probationd* *(3) The risk that* the defendant will com-
mit another crime;

*[(2) The defendant is in nced of §* **E*(4) The necd for® cor-
rectional lreatmenl§ ™ “[lhatF* * [ whick’ can be provided only
in an mstitution ; J**

LYY LAY )T N Tesser sentence will depreciate
the seriousness of the defendant’s crime because 1 mvolved «
breach of the publie trust under chapters 27 and 30%%, or fie de-
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iB fendant took advantage of a position of trust or confidence to com- -

tc mit the offense**; or

? . *[(4);“ **[%(6)1‘ The offense is characteristic of organized crim-
4 inal act1v1t.y.].** **(5) There is a substantial likelihood that the
B defendant is involved in organized criminal activity.**

C **[*(7) The defendant has previously been convicted of a crime
) or other penal offense;*

?A | *"‘(6’)' The extent of the defendant’s prior criminal record and
B the seriousness of the offenses of which he has been convicted.**
o “*L(8) The crime was committed in an especially heinous, cruel
D or depraved manner;

EE (9) T.ke defendant committed the offense as comsideration for
® the receipt, or in expectation of the receipt of anything of pecuniary
G value;

H (10) The defe@dant procured the commission of the off ense by
I payment or promise of payment, of anything of pecuniary value; J**
J **(7) The defendant committed the off ense pursuant to an agree-
K ment that he either Dbay or be paid for the commission of the of-
L fense and the pecumacry wmcentive was beyond that inherent in the
M offense itself **

N **[(11)]** **(8)** The defendant committed the offense against
0 a police or qther law ev%forcement officer, correctional employee or
P ﬁremcm, while performing his duties or because of his status as a
Q public servant;

B FL(12)3** **(9)** The need for deterring the defendant and
S others from volating the law.*
*[b. The following grounds, while not controlling the discretion

of the court, shall be accorded weight in favor of withholding
sentence of imprisonment :J*

*b. In determining the appropriate sentence to be imposed on a
person who has beew'z convicted of an offense, the court may properly
consider the following mitigating circumstances :*

('1) The defendant’s conduct neither caused nor threatened
serious harm;

(2) The defendant did not contemplate that his conduct would
cause or threaten serious harm;

(3) The defendant acted under a strong provocation;

(4) There were substantial grounds tending to excuse’or justify
the defendant’s conduct, though failing to establish a defense;

_ (5) The victim of the defendant’s conduct induced or facilitated
1ts commission;

s W P
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29 (6) The defendant has compensated or will compensate the vie-
30 tim of his conduct for the damage or injury that he sustained**,
30a or will participate in a program of community service**;

31 (7) The defendant has no history of prior delinquency or crim-
32 inal activity or has led a law-abiding life for a substantial period of
33 time before the commission of the present offense;

34 (8) The defendant’s conduct was the result of circumstances
35 unlikely to recur;

36 (9) The character and attitudes of the defendant indicate that he
37 is unlikely to commit another offense;

38-39 (10) The defendant is particularly likely to respoud affirmatively
40 to probationary treatment;

41 (11) The imprisonment of the defendant would entail excessive
42 hardship to himself or his dependents.

424 **(12) The willingness of the defendant to cooperate with law
428 enforcement authorities.

42¢  (13) The conduct of a youthful defendant was substantially in-
42p fluenced by another person more mature than the defendant.**

43 c. A plea of guilty by a defendant or failure to so plead shall
44 mnot be considered in withholding or imposing a scntence of
45 1imprisonment.

46 d. Presumption of imprisonment. Where a statute defining an
47 offense of the first or second degree provides that a presumption
48 of imprisonment shall be applied upon conviction or where a statute
49 outside the code defining an offense which would be a first or second
50 degree offense under the code provides for a mandatory sentence,
51 the provision as to sentencing without imprisonment under sub-
52 section a. shall not apply and a presumption of imprisonment
53 shall apply. The court shall deal with a person who has been
54 convicted of such a crime by imposing a sentence of imprisonment
55 wunless, having regard to the character and condition of the
56 defendant, it is of the opinion that his imprisonment would be a
57 serious injustice which overrides the nced to deter such conduct
58 by others.

59 *e. The court shall deal with a person convicted of an offense
60 other than an offense of the first or second degree, who has not
61 previously been convicted of an off ense, without imposing sentence
62 of imprisonment unless, having regard to the nature and circum-
63 stances of the offense and the history, character and condition of
64 the defendant, it is of the opimion that his imprisonment is
65 mecessary for the protection of the public under the criteria set
66 forth in subsection a.*
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Ui Presumptive Sewtences. (1) Wilew a court determines that
a seutenee of tmprisoniment be imposed. it shall senience the de-
feadunt to a term of 15 years for a crime of the first degree, to a
term of 7 years for a crime of the second d(’grm}, to a term of 4
years for a crime of the third degree and to a term of 9 mouths
for a ("rin’m of the fourth degree unless the preponderance of ag-
gravating factors or preponderance of mitigating factors, as set
fortl in subsectons a. «nd b., welhs e favor of Ligher or lower
Lervs acitlan Hhe iinits jrovided in 20 45—, -

(2) Ticases of ronciclions Torerimes of the first or sccond degree
wlere the coart is learly conrinred Hiat the m'ilri(]az‘in(} Factors siub-
stantially outweigh the aggracating factors and where the interest
of justice demands, the court may sentence the defendant to a term
<{/»;}1(;/{)"zﬁ(tfc to a crime of oue degree lower than that of the crime
Toraclkich e was convicted. £ the conit dees impose seutence pur-
suiid 1o this seclion, such scutence shall not hecome final for 10
days i order to permit the appcal of sucih sentence by the prose-
culion,™* ‘ - '
o . ,
source: N JU S0 2.0:168-1 amended 1952, ¢. 267. Model Penal

Jode: 7:01.

20:44-2. Criteria for Imposing ifines and Restitutions. a. The
court may sentence a defendant to pay a fine or make restitution
in addition fo a sentence of imprisonment or probation if:

(1) The defendant has derived a peeuniary gain from the of-
fense; or '

(2) The court is of opinion that a fine or restitation 1s specially
adapted to deterrence of the type of otfense involved or to the
correction of the offender.

1).' Th.o. court may sentence a defendant to pay a fine or wake
I‘\"’iﬂltutloli if the defendant is or, given a fair opportunity to do so
wiil be able to pay the fine or restitution. The court may sentence’
2 defendant to payv a fine oniv if the fine will not prevent the de-
fendant from making restitution to the vietim of {he offense,

. In determining the amount and method of payment of a fine

or restitution, the court shall take into account the financial

resowrees of the delendant and the nature of the burden that its

payment will impose.

d. Nonpayment. When a defendant is sentenced 1o pay a {ine or

alois paad g B . R . i v .

to make ]O,'\Mthfmll, tie coart shall not finpose at the sanie time

an allernative sentenee fo he served in the event {hat the fine is
St rm T ‘ ?

not paid. The response of the comrt to nonpayment shall be de-
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22 termined only after the fine has not been paid, as provided in see-
3B tion 2C:46-2.

%4 Source: Model Penal Code: 7.02.

1 2(C:44-3. Criteria for Sentence of Hxtended Term of Imprison-
2 ment. The court may senteuce a person who has been convicted
3 of a crime of the first, second or third degree to an extended term
4 of imprisonment if 1t finds one or more gf the grounds specified in
5 this seetion. The finding of the court shall be incorporated in the
6 record.

7 a. The defendant is a persistent offender. A persistent offender
8 1is a person who is 21 years of age or over, who has been *pre-
9 wrously* convicted *[of a crime involving the infliction, or

10 attempted or threatened infliction of serious bodily injury and who
11 has at least twice previously been sentenced as an adult for such
12 a ecrime to a custodial term and where one of those prior otfenses
13 was committed within the 5 years preceding the commission of the
f14 offense for which the offender is now being sentenced. J* *on at least
14 two separate occastons of two crimes, committed at different times,

{148 when he was at least 18 years of age, if the latest in time of these
WUe cerimes is within 10 years of the date of the current offense.”
15 b. The defendant 1s a professional criminal. A professional
416 criminal is a person who commniitied an offense as part of a continu-
I7 ing criminal activity in concert with *LAive* *fwo* or morce per-
Y18 soms, and *[was in a managenent or supervisory position or gave
419 legal, accounting or other managerial counsel.J* *the circumstances
19a of the crime show he has knowingly devoted himself to criminal
4198 activity as a major source of livelihood.*
0 c. The defendant committed the offense as consideration for the
@1 rcceipt, or in expectation of the receipt, of anything of pecuniary
2 vaiue the amount of which was nnrelated to the proceeds of the
2B crime or he procured the commission of the offense by pavinent
324 or promise of payment of anything of pecuniary value.
d24s  *F*d. The defendant is a dangerous, mentally abnormal person
U whose commitment for an extended term is necessary for proteciion
Uc of the public. The court shall not make such a finding unless the
Up defendant has been subjected to a psychiatric examination result-
Ur ing m the conclusion thut his mental condition is gravely abnormal;
Ur that his criminal conduct has been characterized by a pattern of
Uc repetitive or compulsive behavior with heedless indifference to
Uu consequences; and that such condition makes him a serious danger

Ur to others*Y**
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Source: N. J. S. 2A:85-8 amended 19533, c. 166, s. 1; 2A.:85-9
amended 1953, e. 166, s. 2; 2A:85-10; 2A:85-11; 2A:85-12
amended 1953, c. 166, s. 3; 2A.:85-13 amended 1953, c. 166, s. 4;
AModel Penal Code: 7.03.

90 :44-4. TFormer Conviction in Another Jurisdiction; Definition
and Proof of Conviction. a. For purposes of section *20:44-1 e. or
section® 20 :44-3 a., a conviction of the commission of an offense in
another jurisdiction shall constitute a previous conviction. Such
conviction shall be deemed to have been of a crime if sentence of
death or of imprisonment of 1 vear or more was imposed under the
law of such otlier jurisdiction.

b. An adjndication by a court of competent jurisdiction that the
defendant committed a erinie constitutes a convietion for purposes
of section *20:4i-7, of section® 2C:44-3 and of this section,
although senteuce or the cxeention thereof was suspended, pro-
vided that the time {o appeal has expired and that the defendant
was not pardoned on the ground of innocence.

¢. Prior eomvietion mav be proved by any evidence, including
fingerprint records made in connection with arrest, eonviction or
imprisonment, that reaseuably sutisfies the court that the de-
feudant was convieted,

Comecs N0 2008 aended 1952, e 166, <0 1 Maodel Penal
Codes 7.0
2(C 445, Multipie  Seuntences; Coucurrent and Consecuntive

Terms. a. Sentences of immrisonment for more than one offense.
When multiple sentences of hmprisonment are imposed on a de-
fendant for more than ouc offense, including an offense for which
a previous suspended sentence or sentence of probation has heen
revoked, sneh multiple sentonees shall ran concurrently or consecu-
tivelv as the court determines at the time of sentence, except that:

(iy A term to a State penal or correctional institution and a
defuife term to a comnty institution shall run concurrently and
hoth sentences shall he safisfied by service of the State term; and

(2} The agereoate of couscentive terms to a county institution 3

shall not exceed 18 months: and

Ty The moereonte of conseeutive terms shall not exeeed the

loneest extended terni authorized for the highest grade and degree

of ¢rime for which any ol thie ventenees was inpased s and]

SO )" Not more than one sentence faran extended 3

term <hall he inmposed.
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b. Sentences of imprisonment imposed at different times. When
a defendant who has previously been sentenced to imprisonment
is subsequently sentenced to another term for an offense committed
prior to the former scntence, other than un offense committed
while in custody;

(1) The multiple sentences imposedmshall so far as possible con-
form to subsection a. of this section; and

(2) Whether the court determines that the terms shall run con-
currently or consecutively, the defendant shall be credited with
time served in Imprisonment on the prior sentence in determining
the permissible aggregate length of the term or terms remaining
to be served; and

(3) When a new sentencc is imposed on a prisoner who 1s on
parole, the balance of the parole term on the former sentence shall
be deemed to run during the period of the new imprisonment.

c. Sentence of imprisenment for offense committed while on
parole. When a defendant is sentenced to imprisonment for an
offense committed while on parole in this State, such term of pu-
prisonment and any period of reimprisonment that the parole
board may require the defendant to serve upon the revocation of
his parole shall run concurrenily, unless the court orders them to
run conseeutively.

d. Multiple sentences of imprisonment in other cases, Except
as otherwise provided in this section, muitiple terms of imprison-
ment shall run concurrently or cousecutively as the court deter-
mines when the second or subsequent sentence is imposed.

e. Calenlation of concurrent and consccutive terms of imprison-
ment,

(1) When terms of imprigonment run concurrently, the shorter
terins merge in and are satisfied by discharge of the longest term.

(2) When terms of imprisonment run consccutively, the terms
are added to arrive at an aggregate term to be served equal to the
sum of all terms.

f. Suspension of sentence or probation and imprisonment ; multi-
ple terms of suspension and probation. When a defendant is sen-
tenced for more than one offense or a defendant already under
sentence is sentenced for another offense committed prior io the
former senteuce:

(1) The court shall not sentence to probation a defendant who
is under sentence of imprisonment, except as authorized by scetion
200:43-2a (2);
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(2) Multiple periods of suspension or probation shall run con-
currently from the date of the first such disposition;

(3} When a sentence of huprisomment in excess of 1 year is
miposed, the service of such sentence shall satisfy a suspended
sentence on another connt or prior suspended sentence or sentence
to probation; and

(4) When a sentence of iruprisoment of 1 year or less is imposed,
the period of a suspended scntencg on another count or a prior
suspenced sentence or sentence to probation shall run during the
period of such Imprisonment.

g. Offense committed while under suspension of sentence or pro-
bation. When a defendant is convicted of an offcnze committed
while under suspension of sentence or on probation and such sus-
pensiownr or probation is net revoked:

(1) 1t the defendant is sentenced to imprisonment in excess of
Tvear, the service of such senwence shall satisfy the prior suspended
sentence or sentence 1o probation:

(2) If the defendant is senteaced (o imprisonment of 1 vear or
less, the period of the suspension or probation shall not run during
the period of such imprizonment; and

(3) It sentence is suspended or the defendant is sentenced to
probation, the period of such suspension or probation shall run
coneurrently with or consecutively {o the remainder of the prior
perioits, as the conrl determines at the e of sentence.

Source: Model 'enal Code: 7.06.

20:44-6. Procedure on Sentence; Presentence Investigation and
Report. a. The conrt shall net impoze sentence without first order-
ing a presentence investigation of the defendant and according due
consideration 1o a wrilten report of sueh investigation when re-
quired by Rules of Conrt. The court may order a presentence
insestication in any other case.

b, The presentence investigation shall include an analysis of
the eirenmstances attending the commission of the offense, the de-
fendant’s history of delinguency or eriminality, family situation,
perzonal habits, the disposition of any charge made against any
codefendants and may include a report on his physical and mental
condition and any other matters that the probation officer deems
rcelevant or the court directs to he included.

e. 1, after the presentence investigation, the court desires ad-
ditional information concerning an offender convicted of an offense
before imposing sentence, it may order that he be examined as to
his medical or mental condition except that he may not be com-
mitted to an institution for such examination.
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d. Disclosure of any presentence investigation report or psychi-
atric examination report shall be in accordance with law and the
Rules of Court.

e. The court shall not impose a sentence of imprisonment for
an extended term unless the ground therefor has been established
at a hearing after the conviction of the defendant and on written
notice to him of the ground proposed. ~fhe defendant shall have
the right to hear and controvert the evidence against him and to
offer evidence upon the issue.

Source: N. d. S. 2A:164-2; 2A:168-3; Modcl Penal Code: 7.07.

20 :44-7. Appellate Review of Actions of Sentencing Court. Any
action taken by the court in imposing sentence shall be subject to
review by an appellate court. **The court shall specifically hove
the autiority to review findings of fact by the sentencing cowrt in
support of its fimdings of cggravating and wmitigating circunmstances
and to modify the defendant’s scntence upon his application where
such findings are not fairly supporied on the record before the trial
court.**

Source: New.

2C:44-8. Blank.

CraPTER 43. SUSPENSION OF SENTENCE; PROBATION

Section

2C:45-1. Conditions of Suspension or Probation.

2C:45-2. Period of Suspension or Probation; Modification ot
Conditions; Discharge of Defendant.

2(':45-3. Summons or Arrest of Defendant Under Snspended
Sentence or on Probation ; Commitment Without Bail;
Revocation and Resentence.

2C:45-4. Notice and Hearing on Revocation or Modification of

Conditions of Suspension or Probation.

2C:45-1. Conditions of Suspension or Probation. a. When the
court suspends the imposition of sentence on a person who has
been convicted of an offense or sentences him to be placed on proba-
tion, it shall attach such reasonable conditions, authorized hy this
scetion, as it deems necessary to insure that he will lead a law-
abiding life or is likely to assist him to do so. These conditions
may be set forth in a set of standardized conditions promulgated by
the county probation department and approved by the court.
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b. The court, as a condition of its order, may require the
defendant:

(1) To support his dependents and meet his family responsi-
bilitics;

(2) To find and continue in gainful employment;

(3) To undergo available medieal or psvchiatrie treatment and
to enter and remain in a speciﬁetll Institution, when required for
that purpose;

(4) To pursue a prescribed secular course of study or vocational
training;

(5) To attend or reside in a facility established for the instrue-
tion, recreation or residence of persons on probation;

(6) To refrain from frequenting unlawful or disrepntable places
or consorting with disreputable persons;

(7) Not to have in his possession any firearm or other dangerous
weapon unless granted written permission;

(5) To make restitution of the fruits of his offense, in an amount
he can alford to pay, for the loss or damage caused therehy;

(9) To remain within the jurisdiction of the court and to notify
the court or the probation officer of any change in his address or
his employment ;

(16) To veport as directed to the court or the probution officer,
to permit the officer to visit his home, and to answer all reasonable
inquiries by the probation officer;

(11) To satisy any othier conditions rcasonably related to the
vehabilitation of the defendant and not unduly restrietive of his
liberty or incompatible with his freedom of conscience.

¢. When the court scutences a person who hias been convieted
of an oifense, other than a petty disorderly persons offense, to be
placed on probation, it may require him to serve a teriu of imprison-
ment not exceeeding 90 days as an additional condition of its
order. The term of imprisonment imposed herconder shall be
treated as part of the sentence, and in the event of a sentence of
miprisomnent upon the revocation of probation, the term of
boprizonment served hereunder shall be credited toward serviee
of such subsequent sentence,

d. The defendant shall be given a copy of 1lie terms of his proba-

tion or suspension of sentence and any requirenients imposed pur- 3

suant to this seetron, stated with sufficient speeifieity fo enable him
to cuide himself accordingly. The defendant shall ackuowledge, in
writing, his receipt of these documents and his consent to their
terms.
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Source: N. J. S. 2A:168-1 amended 1952, c. 267; 2A:168-2; Model
Penal Code: 301.1.

2C:45-2. Period of Suspension or Probation; Modification of
Conditions; Discharge of Defendant. a. When the court has sus-
pended sentence or has sentenced a defendant to be placed on
probation, the period of the suspensiom or probation shall be fixed
by the court at not to exceed the maximum term which could Liave
been imposed or more than 5 vears whichever is lesser. Tie court,
on application of a probation officcr or of the defendant, or on iis
own motion, may discharge the defendant at any tine.

b. quing the period of the suspension or probation, the court,
on application of a probaticn officer or of the defendant, or on its
own motion, may (1) modify the requircments imposed on the
defendants; or (2) add further requirements authotized by sec-
tion 2C:45-1. The court shall eliminate any requirement that
Imposes an unreasonable burden on the defendant.

c. Upon the termination of the period of suspension or nrohatinn
or the earlier discharge of the defendant, the defendant shall be
relieved of any obligations imposed by the order of the court and
shall have satisfied his sentence for tle offense.

Souree: N. J. S. 2A:168-1 amended 1952, e. 267; 2A :168-4; Model

Penal Code: 301.2.

2C:45-3. Summons or Arrest of Defendant Under Suspended
Sentence or on Probation; Commitment Without Bail; Revocation
and Resentence. a. At any time before the discharge of the defend-
ant or the termination of the period of suspension or probation:

(1) The court may summon the defendant to appear before it
or may 1ssue a warrant for his arrest;

(2) A peace officer, having probable cause 1o belicve that the
defendant has failed to comply with a requirement imposed as a
condition of the order or that he has committed another offense
may arrest him without a warrant; ’

(3) The court, if there is probable cause to believe that the
defendant has committed another offense or if lic has heen held to
answer therefor, may commit hin without hatl, pendine a deter-
mination of the charge by the court haviuy jurisdiction thereof;

(4) The court, if satisfied that the defondant has mexen=ably
faileq.to comply with a substantial recaivement mposed as a
condition of the order or if he has been cornvieted of another offense
may revoke the suspension or probation and sentence or resentenca
the defendant, as provided in this section.
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b. When the court revokes a suspension or probation, it may
impose on the defendant any sentence that might have been im-
posed originally for the offense of which he was convicted, except
that the defendant shall not be scutenced to imprisonment unless:

(1) Ye has been convicted of another offense; or

(2) The facts supporting the revocation indicate that his con-
tinued liberty involves excessive risk that he will commit another
offense, ‘

Source: N.J.S. 2A:168-4; Model Penal Code: 301.3.

20 :45-4. Notice and Hearing on Revocation or Modification of
Conditions of Suspension or PProbation. The court shall not revoke
a suspension of sentence or probation or delete, add or modify con-
ditions of probation except after a hearing upon written notice to
the defendant of the grounds on which such action is proposed.
The defendant shall have the rizht to hear and controvert the evi-
dence against him, to offer evidence in his defense, and {o be repre-
sented by counsel.

Source: N. J.S. 2A:168-4; Model Penal Code: 301.4.

Cuaprrenr 46. TFixes axp REsTITuTiONSs

Seetion

20 406-1.
2C:46-2.
2C 146-3.

Time and Method of PPayment; Disposition of unds.
Consequences of Nonpayment; Summary Collection.
Revocation of Ifine.

20:46-1. Time and Method of Payment; Disposition of Ifunds.
a. When a defendant 1s sentenced to pay a fine or to make restitu-
tion, the court may grant permission for the payment to be made
within a specified period of time or in specified installments, If
uo such perwission is embodied in the sentence, the fine or restitu-
tion shall be payable forthwith,

b. When a defendant sentenced to pay a fine or to make restitu-
tion is also sentenced to probation, the court may make continuing
payment of mmstalliments on the fine or restitution a condition of
probation.

c. The defendant shall pay a fine or any installment thercof to
the officer entitled by law to collect the fine. In the event of default
in payment, such agency shall take appropriate action for its
collection.

Source: N. J. S. 2A:168-2; Model Penal Code: 302.1.
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2C:46-2. Consequences of Nonpayment; Summary Collection.
a. When a defendant sentenced to pay a fine or make restitution
defaults in the payment thereof or of any installment, the court,
upon the motion of the person authorized by law to cellect the
fine or restitution, the motion of the prosecutor or upon its own
motion, may recall him, ov issue a sunmons or a warrant of arrest
for his appearance. After a hearing, the court may reduce the fine
or restitution, suspend it, or modify the payment or installment
plan, or, if none of these alternatives is warranted, may impose a
term of imprisonment to achieve the objective of the sentence. The
term of imprisonment in such case shall be specified in the order
of commitment. It need not be equated with any particular dollar
amouni but it shall not exceed 1 day for each *[$5.00F* *320.00*
of the fine nor *[60]* *40* days if the fine was imposed upon con-
viction of a disorderly persons offense nor *[30]* *25* days for a
petty disorderly persons offense nor 1 year in any other case,
whichever is the shorter period. In no case shall the total period of
imprisonment in the case of a disorderly persons offense for both
the sentence of imprisonment and for failure to pay a fine exceed 6
months. When a fine is imposed on a corporation, it is the duty of
the person or persons authorized to make disbursements {rom the
assets of the corporation or association to pay it from such assets
and thetr failure so to do may be held to he contumacions.

b. Upon any default in the payment of a fine, a restitution, or
any installment thercof, execution may be levied and such other
measures may be taken for collection of it ov the wnpaid halinee
thereof as are authorized for the collection of an unpaid civil
judgment entered against the defendant in an action on a debt,
Source: N.J.S. 2A:166-11; 2.A:166-14; Model Penal Code: 302.2.

2(C:46-3. Revocation of [inc. A defendant who has been sen-
tenced to pay a finc may at any time petition the court wlhich
sentenced Lim for a revocation of the fine or of any unpaid portion
thereof. If it appears to the satisfaction of the court that the cir-
cumstances whichh warranted the imposition of the fine have
changed, or that it would otherwise be unjust to requive paviient,
the court may revoke the fine or the unpaid portion thercof iu
whole or in part.
Source: N.J. S, 2A:164-25; Model Penal Code: 302.3.
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CHArTER 47.

TUHAPTEDR 47,

Section

20:47-1.  Adult Diagnostic and Treatment Center.
2C:47-2. Referval.

20:47-3.  Ezaminotion.

20 47—4. Treatment Arr(m_qcm,eﬁ’ls.

20:47-5. Parole.

20476, Compensation,

20:47—7. Cost of Maintenance.

20 :47-1. Adult Diaguostic Cenler—Commitiment—Examination.
Wihenever a person is convicted of the offense of aggravated sewwal
assault, sexual assault, or aggravated criminal sexual contact, or
an attempt to commit any such crime, the judge shall order that
such person Le yefeirved (o the 4dult Diaanostic avd Treatment
Center for such period as shall he necessary to complete a physical
and psychological cxanination; said period of referral not fo
creeed 10 days. The referval order shall contoin a determination of
te person’s legal settlement in accordance with subdivision D of
arlticle 3 of cliapter 4 of Title 3¢ of the Revised Statutes.

2000472 Referral wpon completion of the physical and psy-
chologieal coamination of such person, but in no cvent laler than
30 days after the date of the order of referral, a written report of
the results of the examination shall be sent to the court.

20 173, Fxamination. a. If the examination reveals that the
offender’s conduct was characterized by a pattern of repetitive,
compulsive behavior, the court may, wpon the recommendalion of
the Adult Diagnostic and Treatment Center, sentence the offender
to the Center for a program of specialized treatment for his wiental
condition; provided, howerer, lhat wo such person wnay be sentenced
to e Adult Diaanostic and Treatment Center in the absence of
sich a finding that has conduct was characterized by a pattern of
repetitive, compulsive behavior,

b ihe cocrd that e conrt shall sentence a person as provided
lierein, the court shall uolwithstanding set the sentence in
accordance with Clapters 13 and 44 of this code.

co T licw of eearceration, the court may, upon the written
reporl and veconanendation of 1he Adult Diagnostic and Treatent
Center, place such person on pirobation with e reqguirement, as a
condition of suci probation that he receive ontpatient psychological
trectivent e o menner 1o e prescribed e ench individual case,
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d. If it shall appear from the report of such examination made
of such person thal the offender’s conduct was not characterized
by a patiern of repetitive, compulsive behavior, the court shall not
impose sentence on such person as provided by this chapler.

20 :47—4. Treatment Arrangements. a. The Commissioner of the
Department of Corrections, upon commitment of such person, shall
provide for his treatment in the Adul¥ Diagnostic and Treatment
Center.

b. The commissioner may, in his discretion, ovder the tranmsfer
of a person sentenced under this chapter out of the Adult Diag-
nostic and Treatment Center. In the event of such a transfer the
conditions of confinement and release of such person transferred
shall no longer be governed by this chapter.

¢. If, i the opinion of the commissioner, upon the written recom-
mendation of the Special Classification Review Board continued
confinement is not necessary, he shall move before the sentencing
court for modification of the sentence originally imposed.

RC:47=5. Parole. Awny person committed to confinemenl under
the terms of this chapler sholl be released under parole super-
viston when if shall appear to the satisfaction of the State Parole
Board, after recommendation by a special classification review
board appointed by the commissioner that such person is capable
of making an acceplable social adjustment in the community. The
Chief FKwecutive Officer of the Adult Diagnostic and Treatment
Center shall report in iwritng at least semiannually to the special
classification review board concerning the physical and psychod
logical condition of such person with a recommendation as to Lis
continued confinement or consideration for release on parole. Angy
person paroled pursuant to this section shall be subject to the PT O
visions of Title 30 of the Revised Statutes governing parole and
the regulations promulgated pursuant thereto.

20 :47-6. Compensation. No statute rclating to remission of
sentence by way of commutation time for good beharior and fon
work performed shall apply to any person sentenced to the Adull
Diagnostic and Treatment Center pursuant to this chapter, bul
provision shall be made for monetary compensation i cmount to
be established by the Cominissioner of the Department of Correc
tions, in liew of remission of sentence for work performed.

20 :47=7. Cost of Maintenance. The Commissioner shall deier
mine and fiz the per capita cost of examining and mantaining ani
person transferred to the Adult Diagnostic and Treatment Center
for examination, and the Adult Diagnostic and Treatment Center
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shall furnish a copy of the ovder of transfer to the county treasurer
of the county in which the person has a legal settlement as deter-
mined in said order, and wpon certification of the amount due, the
board of chosen frecholders of the county shall make provision for
puyment of one-half of the cost thercof to the Adult Dicgnostic and
Treatment Center, the remaining one-half to be borne by the State.
If the legal settlement in any cozmt[y, the entire cost shall be borne
by the State™*

Coarrer 48, **E[Reserven]3*™

TURAPTER 450 Cnnanyan Digeositicnr ConMIss10N.

Section
20
20
20
20 -

20 :48~1. Composition. There is hereby created a crimmal Dis-
position Commission, consisting of ten members consisting of two
members of the Semate, no more than one of whom shall be of the
sanie political party, appoinied by Lhe President of the Scnate; two
members of the General Assembly, no more than of whom shall be
of the swme political party, appointed by the Speaker of the
(leneral Assembly; the Chief Justice of the Supreme Court or lus
designee, the Attorney General or his designee, the Public Advocate
or his designee, the Commissioner of the Departiment of Correc-
tions or his designec and two public members to be appointed by the
Governor. The legislature members shall serve for terms coexten-
stwe wilh their respective terms as a member of the [ouse of the j
Legislature from awhich they are appointed and the two public ;
members shall serve for a term of 8 years except that one of the 3
initial appointments shall be for a term of 1 year. Members shall 3
be eligible for reappointment to the commission, and vacancies in 3
the commission shall be filled in the same manner as the original 3
appoimtinent, but for the uncrpired term only. The members of the 4
commission shall scrve without compensation, but shall only be §
retmbursed for necessary expenses acluclly incurred in the per- §
foriapee of ey dulios widey 1lis chanter, The commission shall
choose a cliavrmean from cmoing its members.

20 005-2, Duties. It shall be the duty of the commission to study @
and review oll aspects of the criminal justice system relating thc,
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Composition.
Duties.
Powers.
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disposition of criminal offenders, including but not lumited lo
terms of imprisonments, fines and other monetary punishments,
parole, probation and supervisory treatment.

20 :48-3. Powers. The commission shall be entitled to call to its
assistance and avail itself of the services of such employces of the
State and the political subdivisions thereof as it may require ond
as may be available to it for said purposg, and to employ such pro-
fessional, stemographic, and clerical assistants and wmcur such
traveling and other wiscellaneous expenses as 1t may deew
necessary in order to perform its duties, and as may be within the
limits of funds appropriated or otherwise made available to it for
said purposes.

2C :48—4. Reports. The commission shall file biannually with the
Governor and the legislature a report containing its findings and

recommendations comcerning the disposition of  criminal
offenders.**

CuaprEr 49. [REserveD]

Cmaprer 50. [RESERVED]

Loss anp RestoraTioN orF Ricors INCIDENT
1o ConvicTioN or AN OFFENSE

CuarrEr 51.

Sacetion

2(:51-1. Basis of Disqualification or Disability.

2C:51-2. Forfeiture of Public Cffice.

2C:51-3. Voting and Jury Service.

2C:51-4. Order Sealing Records of Arrest or Conviction; Effect

Order of Sealing.

2C:51-1. Basis of Disqualification or Disability. a. No person
shall suffer any legal disqualification or disability because of his
conviction of an offense or his sentence on such conviction, unless
the disqualification or disability involves the deprivation of a right
or privilege which is:

(1) Necessarily incident to execution of the sentence of the court;

(2) Provided by the Constitution or the code;

(3) Provided by a statute other than the code, when the convic-
tion is of an offense defined by such statute; or

(4) Provided by the judgment, order or regulation of a court,
agency or official exercising a jurisdiction conferred by law, or by
the statute defining such jurisdiction, when the commission of the
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(t)lﬁ’onse or the convictign or the sentence is reasonably related to
1¢ co.mpeter.lcy of the individunal to exercise the right or privilege
of which he is deprived.

) ! 1Yt 3
; ho 1 r.oof'of a conviction as relevant evidence upon the trial or
(‘I.(‘I.Illvlllatlon of any 1ssue, or for the purpose of lmpeaching the
convicted person as a witness is not o disqualification or disability
within the meaning of this chapter.
Source: Model Penal Code: 306.1.)

$) .19 ] NP [P5 g 1

_’Q.aliu. me‘nuu of Public Office. a. A person holding any
public office, position, or cemployment, elective or appointive, under
tﬂe government of this State or any ageney or political subdivision
t el.e_of, \-vho Is convicted of an offense shall forfeit sueh office or
position if:
(1) He 1= convieted under the laws of this State of an offense
mvolving dishonesty or of a erime of tlie third degree or above or
under t];le laws gf anotlier state or of the United States of an offense
or a crime which, if committed in this State, would be such an
offense or crime;

(2)' He is convicted of an offense involving or touching such office
position or employment; or ’

m PR

(3) The Constitntion or a statute other than the code so provides.

b. The forfeiture set forth in subscction a. shall take effect:
_ (1) Upon finding of guilt by the trier of fact or
if the court so orders; or

2y T Ao
OI‘((lm)‘qug[n ser}foxlt,lzlg un.hm the court for good cause shown,
e s a stay of sgch forfeiture. If the convietion he reversed, he
shall be 1'(35@1'0(‘1, if feasible, to his office, position or employment
W ith gl] the rights, emoluments and salary thereof from the date of
forfeiture.

a plea of guliity,

oo Inoaddition to the puwnishment prescribed for the offense
and [752(; forfeiture set forth in 2C :51-5 a., any person conjm‘cted 0/;
an offense involving or touching on his puZﬂic office, position or
cm,p[og,{n.z.ent shall be forever disqualified from héldihg any office
orl position Qf homor, trust or profit under this State or am) of its
adanstratiee or polbicad <uldicisions, )

d. En:cepf as may otherwise be ordered by the Attorney General
as the vullic need may requiie, any 7)Cr80'77,.(;07’l7"i02‘/6d of an offense
under sections 20:27-2, 20:27-1, 20:27-6, 20:97-7 9( 978
,‘ZC:,‘J.‘)—~7, 20:30-2, 01 20 :30-3 of 1his Tille shall be mcliq)fil)lc eiihe;
divectly or andivectly, to submit a bid. cuter mto any 'contr)act or
to conduct any business with any board, agency, authority, dep;zrt-
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ment, commission, public corporation, or other body of this State,
of this or ome or more other states, or of ome or more political
subdivisions of this State for a period of, but not more than, 10
years from the date of conviction for a crime of the second degree,
or 5 years from the date of comviction for a crime of the third
degree. It is the purpose of this subsection to bar any individual
convicted of any of the above enumerated offenses and any business,
wdluding any corporation, partnership, association or proprietor-
ship im which such indwidual is a principal, or with respect to which
such indiwvidual owns, directly or indirectly, or comtrols 5% or
more of the stock or other equity interest of such business, from
conducting business with public entities.

The Secretary of State shall keep and maintain a list of all cor-
porations barred from conducting such business pursuant to this
section.**

Source: N. J. S. 2A:93-5; 2A:135-9; Model Penal Code: 306.2.

2C:51-3. Voting and Jury Service. A person who is convicted
of a crime shall be disqualified

a. From voting in any local or municipal primary or general
election if and only so long as he is committed under a sentence
of imprisonment; and

b. From serving as a juror until he has satisfied his sentence and,
in the case of a conviction of a crime, for a period of 5 years
thercafter.

Source: R. S.19:4-1 amended 1948, c. 438, s. 3; 1955, c. 156; 1957,
c. 205; 1959, ¢. 127,s. 151964, ¢. 7, 5. 15 1971, e. 280, s. 1; N. J. S.
2A:69-1 amended 1953, c. 98; 1964, c. 44; Model Penal Code:
306.3.

20 :514. Order Scaling Records of Arrest or Conviction; Effect
of Order of Sealing. a. Any person who has been arrested for a
crime or offense and against whom proceedings were dismissed, or
who was discharged without a conviction, or who was acquitted,
may at any time following the dismissal of proceedings, or the dis-
charge without a conviction, or the acquittal, present a duly
verified petition to the court in which the judgment of acquittal, dis-
charge or dismissal was entered, or, if there were no court pro-
cecdings, to the court in whose jurisdiction the arrest oceurved,
setting forth all the facts in the matter and praying for the relief
provided by this subsection.

(1) Upon the filing of a petition pursuant to this act the court
may by order fix a time, not less than 15 nor more than 45 days
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therealter, for the hearing of the matter. A copy of this order shall
be served pursnant to the Rules of Court upon the Aftomey
General, upon the prosceutor of the county wherein (he court is
located, upon the chief of police or oflier excentive head of the
police department of the municipality in which the arrest oceurred,
and upon the chief law enforcement officer of any other law en-
forcement agency of this State whieli participated in the arrest,
within 5 da\s from the date of the order.

(2) At the time so appointed the court shall hear the matter and

if mo compelling public interest in denying said expungenent can
be shown by substantial and convinceing evidence, an order shall be
aranted duulmﬂ the clerk of the 001111, and the pdltles upon whom
notice was served to expunge from their records all evidence of
said arrest nclnding evidence of detection relating thereto, and
that the person arrested shall be forthwith relieved from any dis-
abilities as may have otlicrwise existed by reason thereof. There-
after, the arrest and any proceedings relating thercto shall be
deemed not to have occuncd and the petltloner may answer
accordingly any question 1cl(xtm<' to their oceurrence. In response
to requests for information or records on the person who was
a 1~rc<tod the law enforcement officers and departments shall reply,
with respeet to the avrests and proceedings which are the subjeet
of the order, that there is no recovd.

(3) Tor services performed under this act the same fees shall be
taxed as are usual for like serviee in other matters, which fees shall
be payable by the petitioner; unless said pehtlonm 1s indigent,
wherehy the fees shall be waived and legal counsel appoinled to
represcut hin.

(+) As used In 1his subseefion:

(a) “L\panno” means the destrrction, erasure, obliteration, or
blotting out oi all records relatine to an (lllt,s*.

(b) ““Arvest record” means records, references, data or docu-
menis (includinﬂ fingernrints) uompllod by law enforcement
ageneies tor purposcs of identifyving alleced eriminal offenders or
maintaining sunmaries of arrest and the nature and disposition of
criniinal eharzes avising out of sueli arvest.

(o) Tdhis sub%cehon shall apply to avrests which oceurred prior
to and which occur after enactment of this act,

b. In all cases \\'hnmin a person las heen found
offenze, it shall e Lowlul after the lapse of ““F1 vear 3 years**
Frome the date off final dixcharge or tevmination of sentence for
the person to present a duly verified petition to the ("onnty Court
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of the court in which the conviction was entered, setting forth all
the facts in the matter and praying for the relief provided for in
this subscction.

(1) Upon reading and filing such petition the court may by
order fix a time, not less than 10 or more than 30 days thercafter,
for the hearing of the matter, a copy of*which order shall be served
in the usual manner, within 5 days from its date, upon the county
prosccutor and upon the chief of police or other executive head of
the police department of the municipality wherein the offense was
committed and, if the conviction was entered in a municipal court,
upon the judge of that court. At the time so appointed the court
shall hear the matter and if on material objection is made and no
reason appears to the contrary, an order may be granted directing
the clerk of the court wherein such conviction was entered to
expunge from the records all evidence of said conviction and that
the person against whom such conviction was entered shall be
forthwith thercafter relieved from such disabilities as may have
existed by reason thereof. A denial of such an order shall be
appealable by the petitioner and the burden of proof for sustaining
the denial shall lay upon the State.

(2) If within 5 years, following final discharge of termination of
sentence from a convietion of a disorderly persons offense, an order
expunging the record of conviction has not been granted, and no
subsequent criminal conviction has occurred, the court shall enter
such an order on the motion of the ex-offender.

(3) The term ““expunge’’ as used in {his subsection refers to the
destruction, erasure, obliteration, or blotting out of all records and
index entries relating to an arrest and conviction of a disorderly
persons offense.

c. In all cases wherein a person has been convicted of a crime or
offense, the person so convicted may petition the court wherein such
conviction was entered for an order annulling and sealing the record
of such conviction after termination of probation or parole super-
vision or after final discharge or release from any term of imprison-
ment. e may present such petition in person, by an attorney, or
by a probation or parole officer and the expenses coincident with
this petition shall be borne by the State.

The court shall explicitly state in writing any reasons for not
eranfing an order of annulment and scaling. A denial of such an
ordev shall be appealable by the petitioner and the burden of proof
for sustaining the denial shall lay upon the State.
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(1) Departments of probation, parole, or corrections exercising
supervision or custody over any convicted person shall inform such
person in writing of the completion of probation, parole or im-
prisonment, and the termination of supervision orv custody. In-
formation concerning anunulment and sealing rights shall, in non-
technical and clearly understandable language, be included in this
written communication.

(2) T within **[23** ##10*% vqars, following termination of
probation or parole and after final discharge from imprisonment
or mandatory release, an order annulling and sealing the record of
conviction has not occurred, and no subsequent eriminal convietion
has occurred, the court shall enter such an order on the motion of
the ex-offender. The court shali notify the person whose record
has been annulled and sealed, of its effect on his or her legal status.

(3) Upon the entry of an order to annul and seal a record of
criminal convietion, the petitioner shall be relcased from all
penalties and disabilities resulting from the offense or crime of
which he has been convicted. In any subsequent prosecution of such
defendant, such prior convietion shall have the same cffect as if it
had not been annulled. Nothing in this act shall atfcet any right of
the offender to appeal from lhis or her convietion or to rely on it
in bar of any subsequent proceeding for the same offensec.

(4) Upon granting of the motion to annul the petitioner’s convie-
tion the court shall order the criminal records of the petitioner
physically sealed and removed to a separate location and main-
tained in a confidential status. The court shall notify local and
State law enforcement agencies and the Federal Bureau of In-
vestigation of the order annulling and sealing the conviction.
This notification shall direct these agencies not to divulge and
release information about the convietion except as otherwise pro-
vided 1n this act. Upon receipt of this notification, these agencies
shall take whatever action is necessary to ensure compliance with
this order and shall then notify the court that action has been taken.
The court shall supervise this action and response and may hold in
contempt of court anyone failing to abide by its order.

(5) Except under the following circumstances the court’s motion
and receipt of such a notice shall thereafter prohibit the court and
law enforcement agencies from divulging the record of conviction
or fact of annulling and sealing:

(a) Inquiries received from another court of law;

(b) Inquiries from an agency preparing a presentence report for
another court;
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(q) Inguiries from law enforcement agencies where the request
fpr 111tpr1pat10n 1s related to the investigation of a crime or a posi-
tion within {Lat ageney; and
. (d) Inquiries {rom an agency considering the person for a posi-
‘}Elxo)n 1‘n‘m‘1e§hatcly und dlvr’ectly aﬂ'eqtmg the national‘s.ecurity. The
erm “‘national security * does not include regular military service,

'(6) Information about an annulled Conviction may not other-
wise be released. Responses to inquiries concerning a recovd of
criminal conviction, shall not be different from responses made
about persons who have no criminal records. In any application
. e e R L o . ] ’
mterview, or other form of evaluation process for employment

N : . ot o ) | L . v ’
bﬂonm#ng ot a%y 'uwl nght privilege, with only the exceptrons enu-
merated 1n this seetion, a person miay be guestioned about
previous conviction of a erime only in language such as the tollow-

ing:

““Have you ever been convicted of a erime which has not been
anunulled or sealed by a court !’

Source: N. J. S. 2A:164-28; C. 2A:169-11 (1968 279) . N
Penal Code: 306.6. ( > O ); Model

CraprEr 52. [RESERVED]
CrarTER 53. [RESERVED]
CuaprEr 54. [RESERVED]
CHaPTER 55. [RESERVED]
CrAPTER 56. [RESERVED]
CraPrER 57. [RESERVED]

Coaprrer 58. LICENSING AND OrHER PrOVISIONS RELATING
T0 FIREARMS

Section
1 2C:58-1. Registration of Manufacturers and Wholesale Dealers
2 of Firearms. I
3 2C:58-2. Retailing of Firearms.
¢ 2C:58-3. Purchase of Firearms.
5 20:58-4.  Permits to Carry Handguns.
6 2C:58-5. Licenses to Posscss and Carry Machine Guns.
T 2C:58-6.  Limited Licenses to Carry Firearms by Minors.
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section

20':58-7.  Persons Possessing Explosives or Destructive Devices
to Notify Police.

20:58-8.  Certain Wounds to Be Reported.

2C:58-9.  Certain Conviclions to Be Reported.

20:56-10. Incendiary or Tracer Anumunition.

20 :58-11. Property Righis in Weapons; Forfeiture.

20:58-1. Registration of Manufucturers and Wholesale Dealers
of IMrearms. a. Registration. Hvery manufacturer and wholesale
dealer of firearmns shall register with the superintendent as pro-
vided in this seetion. No person shall engage in the business of,
or act as a manufacturer or wholesale dealer of firearus, or manu-
facture or sell at wholesale any firearm, until Lie has so registered.

Applications for registration shall be made on such forms as
shall be preseribed by the superintendent, and the applicant shall
furnish such infermation and otlier particulars as may be pre-
scribed by law or by any rules or regulations promulgated by the
superintendent. Kach application for registration or rencwal shall
be accompanied by a fee of $150.00.

The superintendent shall preseribe standards and qualifications
for the registration of manufacturers and wholesalers of fircarms,
for the protection of the public safety, health and welfare. 1le shall l

refuse to register any applicant for registration unless he is satis-
fied that the applicant can be pernitted to engage in business as
a manufacturer or wholesale dealer of firearms without any danger
to the public safety, health or welfare.

The superintendent shall issue a certificate of registration to
every person registered under this section, and such certificate
shall be valid for a period of 3 years from the date of issuance.

b. Wholesale dealer’s agent. Ivery registered wholesale dcaler
of firearms shall causc cach of his agents or employees actively
engaged in the purchase or sale of fircarms to be licensed with the -
superintendent as a wholesale dealer’s agent. Applications for
agents’ licenses shall be submitted on such forms as shall be pre- §
seribed by the snperintendent, and shall be signed by the registered 1
wholesale dealer and by the agent. Each application shall be ae- 3
companicd by a fee of $5.00, and cach license shall be valid for so 4
loug as the agent or employee remains in the employ of the whole- f’\-'
sale dealer and the wholesale dealer remains validly registered
under this scetion. The superintendent shall preseribe standards §
and qualifications for licensed wholesale dealers’ agents, for the
protection of the public safety, hicalth and welfare. i
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36 e. Revocation of certificate of registration or license. The su-

37 perintendent may, after reasonable notice to all affected parties
38 and a hearing if requested, revoke any certificate of registration
39  or agent’s license if he finds that the registered or licensed person
40 1is no longer engaged in the business of manufacturing or whole-
41 saling firearms in this State or that he can no longer be permitted
42 to carry on such business without endaingering the public safety,

o

3 health or welfare. A certificate or license niay be canceled at any

44 time at the reqnest of the registered or licensed person.

45 d. Appeals. Any person aggrieved by the refusal of the superin-
46 tendent to register him as a manufacturer or wholesale dealer or a
47 wholesale dealer’s agent, or by revocation of his certificate or
48 license, may appeal to the Appellate Division of the Superior Court.
49 ¢. Records of Sales. Every manufacturer and wholesale dealer
50 shall keep a detailed record of each firearm sold by him. The record
01 shall include the date of sale, the name and address of the pur-

52 chascr, a description of cach firearm and the serial number thereof,

93 The records shall be available for inspection at all reasonable times
54 by any law enforcement officer.

90 Source: N.J.S.2A:151-19 amended 1966, c. 60, s. 16; 1971, c. 282,
o6 s.1; 2A:151-20; 2A :151-21; 2A :151-22 amended 1966, c. 60, s. 17.

1 2C:58-2. Retailing of Fircarms. a. Licensing of retail dealers
2 and their employees. No retail dealer of firearms nor any cmployee
3 of a retail dealer shall sell or expose for sale, or possess with the
4 intent of selling, any fircarm unless licensed to do so as hereinafter
O provided. The superintendent shall preseribe standards and
6 qualifications for retail dealers of fircarms and their employees for
7 the protection of the public safety, health and welfare.

7 Applications shall be made in the form preseribed by the superin-
8 tendent, accompanied by a fee of $50.00 payable to the superin-
9 tendent, and shall be made to a judge of the county court in the

e

10 county where the applicant maintains his place of business. The
I judge *"fmay}** “Fshall** erant a license to an applicant if lie
12 finds that the applicant meets the standards and qualifications
13 established by the superintendent and that the applicant can be
14 permitted to engage in business as a retail dealer of firecarms or
15 employee thereof without any danger to the public safety, health
16 and welfare. Iach license shall be valid for a period of 3 vears
17 from the date of issuaunce, and shall anthorize the holder to sell

174 fircarms at retail ina specified mnmicipality,
17n In addition, every retail dealer shall pay a fee of 5.00 for cach
17¢ cmployee actively engaged in the sale or purchase of fircarms., The
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superintendent shall issue a license for cach employee for whom
said fee has been paid, which license shall be valid for 3 ycars or so
long as the employce remains in the employ of said retail dealer if
such period is less than 3 years.

No license shall be granted to any person under the age of 18
vears or to any person who could not qualify to obtain a nermit to
i)urchase a handguu or a firearms Purchaser identiﬁcntiog ca,.rd,
or to any corporation, parinership or other husiness organization
in which an actnal or egnitable controlling interest is held or pos-
sessed by such an inchigible persou.

Al licenses shall be granted subjeet to the following conditions,
for breach of anv of which the license shall be subject to revocation
on the application of any law cuforcement officer and after 1otice
and hearing by the issuing court:

(1) The business shall be carried on only in the building or
buildings designated in the license, provided that repalrs may be
made by the dealer or Lis cmployees outside of such premises.

(2) Tle license or a copy certified by the issuing authority shall
be displaved at all times in a censpicuous place on the business
premises where it can be easily read.

(3) No fircarm or imitation thereof shall be placed in anv window
or in any other part of the premises where it can he readily scen
from the outside.

(4) No rifle or shotgun shall be delivered to any person unless
such person posscsses and exhibits a valid fircarms purchaser
identification card and furnishes the seller, on the form preseribed
by the superintendent, a certification signed by him setting forth
his name, permanent address, fircarms purchaser ldentification
card number and such other information as the superintendent
niay by rule or regulation require. The certification shall be re-
tained by the dealer and shall be made available for inspection by
anv law enforcement officer at any reasonable time.

(5) No handgun shall be delivered to any person unless:

(a) Such person posscsses and exhibits a valid permit to pur-
chase a firearm and at least 7 days have elapsed sinee the date of
application for the permit.

(b) The person is personally known to the seller or presents
evidence of his identity; and

(¢) The handgun is unloaded and sccurely wrapped.

(6) The dealer shall keep a true record of every handgun sold,
given or otherwise delivered or disposed of, in accordance with the
provisions of subscctions b. througl e. of this section.
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b. Records. Every person engaged in the retail business of sell-
ing, leasing or otherwise transferring a handgun, as a retail dealer
or otherwise, shall keep a register in which shall be entered the
time of the sale, lease or other transfer, the date thereof, the name,
age, date of birth, complexion, occupation, residence and a physical
description including distinguishing physical characteristics, if any,
of the purchaser, lessee or transferec,~the name and permanent
home address of the person making the sale, lease or transfer, the
place of the transaction, and the make, model, manufacturer’s num-
ber, caliber and other marks of identification on such handgun and
such other information as the superintendent shall deem neccessary
for the proper enforcement of this chapter. The register shall be
retained by the dealer and shall be made available at all reasonable
hours for inspection by any law enforcement officer.

c. Forms of register. The superintendent shall prepare the form
of the register as described in subsection b. of this section and
furnish the same in triplicate to each person licensed to be engaged
in the business of selling, leasing or otherwise transferring five-
arms.

d. Signatures on register. The purchaser, lessee or transferce
of any handgun shall sign, and the dealer shall require him to
sign liis name to the register, in triplicate, and the person making
the sale, lease or transfer shali affix his name, in triplicate, as a
witness to the siguature. The signatures shall constitute a repre-
sentation of the accuracy of the information contained in the regis-
ter.

e. Copies of register entries; delivery to chief of police or county
clerk. Within 5 days of the date of the sale, assignment or transfer,
thie dealer shall deliver or mail by certified mail, return receipt
requested, to the office of the chief of police of the municipality
in which the purchaser resides, or to the office of the captain of
the precinet of the municipality in which the purchaser resides, and
to the superintendent, legible copies of the register forms. If hand
delivered a receipt shall be given to the dealer therefor.

Where a sale, assignment or transfer is made to a purchaser
who resides in a municipality having no chief of police, the dealer
shall, within 5 days of the transaction, mail a duplicate copy of the
register sheet to the clerk of the county within which the purchaser
resides.

Source: N.J.S.2A:151-24 amended 1966, ¢. 60, s. 18; 1971, c. 282,
s. 2; 1973, c. 264; 2A.:151-25 amended 1966, c. 60, s. 19; 2A :151-26
amended 1966, c. 60, s. 20; 2A :151-27 amended 1966, c. 60, s. 21;
9A :151-28 amended 1966, c. 60, s. 22.
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2(0:58-3. Purchase of Firearms. a. Permit to Purchase a Hand- :
gun. No person shall sell, give, transfer, assign or otherwise dis- §
pose of, nor receive, purchase, or otherwise acquire a handgun |
unless the purchaser, assignee, donee, receiver or holder is licensed ;
as a dealer under this chapter or has first secured a permit to:
purchase a handgun as provided by this section. :

b. Firearms purchaser identiﬁcagion card. No person shall sell, §
give, transfer, assign or otherwise dispose of nor receive, purchase :
or otherwise acquire a rifle or shotgun unless the purchaser,?
assignee, donee, receiver or holder is licensed as a dealer under this §
chapter or possesses a valid firearms purchaser identification card, 1
and first exhibits said card to the seller, donor, transferor or §
assignor, and unless the purchaser, assignce, donee, receiver orj
holder signs a written certification, on a form prescribed by the
superintendent, which shall indicate that he presently complies with §
the requirements of subsection c. of this section and shall contain §
his name, address and firearms purchaser identification card nur-§
ber or dealer’s registration number. The said certification shall be }
retained by the seller, as provided in section 2C:58-2 a., or, in the ]
case of a person who is not a dealer, it may be filed with the chief
of police of the municipality in which he resides or with the §
superintendent. 1

¢. Who may obtain. No person of good character and good ]}
repute in the community in which he lives, and who is not subject}
to any of the disabilities set forth in this section or other sections
of this chapter, shall be denied a permit to purchase a handgun §
or a firearms purchaser identification card, except as hereinafter§
set forth. No handgun purchase permit or firearms purchaser;
identification card shall be issued: .

(1) To any person who has been convicted in this State of **[the‘
crime, or elsewhere of the substantively equivalent erime, of assault,]
robbery, theft, burglary, arson, *[rape}* *an offense under 2C :14-3]
or 20 :14-3*, murder, or kidnapping}** **a crime,** whether or]
not arnied with or possessing a weapon at the time of such offense;}

(2) To any drug dependent person as defined in P. L. 1970, c. 226
(C. 24:21-2), to any person who is confined for a mental disorder;
to a hospital, mental institution or sanitarium, or to auy person]
who is presently an aleoholic o1 an habitual drunkard; -

(3) To any person who suffers from a physical defect or diseasq
which would make it unsafe for him to handle firearms unless he
produces a certificate of a medical doctor or psychiatrist licensed
in New Jersey, or other satisfactory proof, that he is no longen
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suffering from that particular disability in such a manner that
would interfere with or handicap him in the handling of firearms;
to any person who knowingly falsifies any information on the
application forms for a handgun purchase permit or firearms
purchaser identification card;

(4) To any person under the age of b8 years; or

(5) To any person where the issuance would not be in the
interest of the public health, safety or welfare.

d. Issuance. The chief of police of an organized full-time police
department of the municipality where the applicant resides or the
superintendent, in all other cases, shall upon application, issue to
any person qualified under the provisions of subsection c. of this

section a permit to purchase a handgun or a firearms purchaser
identification card.

Any person aggrieved by the denial of a permit or identification
card may request a hearing in the County Court of the county in
which he resides if he is a resident of New Jersey or in the County
Court of the county in which his application was filed if he is a
nonresident. The request for a hearing shall be made in writing
within 30 days of the denial of the application for a permit or
identification card. The applicant shall serve a copy of his request
for a hearing upon the chief of police of the municipality in which
he resides, if he is a resident of New Jersey, and upon the super-
intendent in all cases. The hearing shall be held and a record made
thereof within 30 days of the receipt of the application for such
hearing by the judge of the county court. No formal pleading and
no filing fee shall be required as a preliminary to such hearing.
Appeals from the results of such hearing shall be in accordance
with law.

e. Applications. Applications for permits to purchase a handgun
and for firearms purchaser identification cards shall be in the form
preseribed by the superintendent and shall set forth the name,
residence, place of business, age, date of birth, occupation, sex and
physical description, including distinguishing physical character-
isties, if any, of the applicant, and shall state whether the applicant
is a citizen, whether he is an alcoholic, habitual drunkard, drug
dependent person as defined in P. L. 1970, c. 226 (C. 24:21-2)
whether he has ever been confined or committed to a mental insti-
tution or hospital for treatment or observation of a mental or
psychiatric condition on a temporary, interim or permanent basis,
giving the name and location of the institution or hospital and the
dates of such confinement or commitment, whether he has been
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127 valid for a period of 90 days from the date of issuance and may be
128 renewed by the issuing authority for good cause for an additional
129 90 days. A firearms purchaser identification card shall be valid
130 until such time as the holder becomes subject to any of the dis-
131 abilities set forth in subsection c. of this section, whereupon the
132 card shall be void and shall be returned within 5 days by the holder
133 to the superintendent, who shall then advise the licensing authority.
134 Failure of the holder to return the firearms purchaser identification
135 card to the superintendent within the said 5 days shall be an offense
136 under section 2C:39-10 a. Any firearms purchaser identification
137 card may be revoked by the County Court of the county wherein
138 the card was issued, after hearing upon notice, upon a finding that
139 the h'older thereof no longer qualifies for the issuance of such
140 permit. The county prosecutor of any county, the chief police officer
141 of any municipality or any citizen may apply to such court at any
142 time for the revoecation of such card. )

143 There shall be no conditions or requirements added to the form
144 or content of the application, or required by the licensing authority
145 for the issuance of a permit or identification card, other than those

86 attended, treated or observed by any doctor or psychiatrist or at }
86 any hospital or mental institution on an inpatient or outpatient 1
87 basis for any mental or psychiatric condition giving the name and ;
88 location of the doctor, psychiatrist, hospital or institution and the §
89 dates of such occurrence, whether he presently or ever has been a §
90 member of any organization which advocates or approves the com-
91 mission of acts of force and violencg to overthrow the Government
92 of the United States or of this State, or which seeks to deny others§
93 their rights under the Constitution of either the United States or;
94 the State of New Jersey, whether he has ever been convicted of §
95 a crime or disorderly persons offense, and such other information §
96 as the superintendent shall deem necessary for the proper enforce- §
97 ment of this chapter. The application shall be signed by the appli- 3
98 cant and shall contain as reference the names and addresses of
99 two reputable citizens personally acquainted with him.

100  Application blanks shall be obtainable from the superintendent,§
101 from any other officer authorized to grant such permit or identi-
102 fication card, and from licensed retail dealers.

103  The chief police officer or the superintendent shall obtain LD 146 that are specifically set forth i i :

104 fingerprints of the applicant and shall have them compared withilli47 o Dis;)osition oyf fees.o Xlllga:?fsoihgfg'ts shall be paid to the
105 any and all records of fingerprints in the municipality and countySlli48 State Treasury if the permit is issued by the superintengent to the
106 in which the applicant resides and also the records of the Statefllisg municipality if issued by the chief of police, and to th t
107 Bureau of Identification and the Federal Bureau of Investigation, #8150 treasurer if issued by the judge of the courl)lt c<’)urt ¢ county
108 provided that an applicant for a handgun purchase permit whollli51 b Form of permit; quadruplicate: dis }:)sitio-n. of copies. Th
109 possesses a valid ﬁrearms purchaser identiﬁcathn card, or Wh? 152 permit shall be in the’ form prescribe’d bypthe sw erintegdeesﬁt a g
110 has previously obtained a handgun purchase permit from the sameglli53 shall be issued to the applicant in quadruplicate I1;‘1‘ior to the tirlrll
111 licensing authority for which he was previously fingerprinted, andsllis4 he receives the handgun from the seller, the app.licant shall delivef‘

112 who provides other reasonably satisfactory proof of his identityJllis5 to the seller th i N
113 need not be fingerprinted again; however, the chief police officer ¢ permit in quadruplicate and the seller shall com.

114 or the superin]tlenient shall proceed to inves%gate the applicationillis7 the date of the sale
115 to determine whether or not the applicant has become subject to anyj ; . :

116 of the disabilities set forth in thiirchapter. : 23 the superintendent and the second copy to the chief of police of
117 f. Granting of permit or identification card; fee; term; renewal 3160 municipality havine no chj ; ‘

118 revocation. %he application for the permit to purchase a handg : A g 1o chief of police, such copy shall be forwarded
119 together with a fee of $2.00, or the application for the firearmg
120 purchase identification card together with a fee of $5.00, shall balllli63 be kept by the seller as a permanent record.
121 delivered or forwarded to the licensing authority who shall investid
122 gate the same and, unless good cause for the denial thereof appearsy
123 shall grant the permit or the identification card, or both, if applica,
124 tioun has been made therefor, within 30 days from the date of receipf
125 of the application for residents of this State and within 45 days fqf
126 nonresident applicants. A permit to purchase a handgun shall bglli69 tion required in subsection b. of this section for cach transaction.
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j. Firearms passing to heirs or legatees. Notwithstanding any i

170 : ,
171 other provision of this section concerning the transfer, receipt or 22
172 acquisition of a firearm, a permit to purchase or a firearms pur- 23

173
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chaser identification card shall not be required for the.passing of &
firearm upon the death of an owner thereof to his heir or legatee, :

whether the same be by testamentary bequest or by th.e laws of 26
intestacy. The person who shall so receive or acquire sa}ld firearm 27
shall, however, be subject to all otHer provisions of _th1s chapter, # 28
and if the heir or legatee of such firearm does pot qualify to possess 3 29
or carry it, the firearm mnay be possessed by him for the purpose of ¥ 30
sale for a period not exceeding 180 days, or for such further 31
limited period as may be approved by the chief law enforpement 32
officer of the municipality in which the heir or legatee resides or i 33
the superintendent. 34
k. Sawed-off shotguns. Nothing in this section shall be construed 35
to authorize the purchase or possession of any sawed-off shotgun. g 36
Source: 2A :151-32 amended 1954, c. 67 ; 1966, c. 60, s. 25; 2A:151-33 § 37
amended 1966, ¢. 60, s. 26; 1973, c. 174, s. 2; 2A:151-34 amended 4 38
1966, c. 60, s. 27 ; 2A :151-35 amended 1966, c. 60, s. 28; 2A :151-36 39
amended 1966, c. 60, s. 29; 2A:151-37; 2A:151-38 amended 1966, @l 40

e. 60, s. 30; 2A:151-39 amended 1966, c. 60, s. 31; 2A:15145 % ‘ié
amended 1959, e. 32; 1966, c. 60, s. 38. 1:
9(1:58-4. Permits to Carry Handguns. a. Scope and duration E 44
of authority. Any person who holds a valid permit to carry a hand- § 45
gun issued pursuant to this section shall be autho.rl?ed to carry a ¥ 6
handgun in all parts of this State, except as prohibited by section 4 47
9(::39-5 e. One permit shall be sufficient for all handguns owned 48
by the holder thereof, but the permit shall apply only to a handgun 49
carried by the actual and legal holder of the permit. 1
All permits to carry handguns shall expire on December 31 of @ =y
the year in which they were issued, and they may thereafter be.i 59
renewed annually in the same manner and subject to the samej -
conditions as in the case of original applications. 54
b. Application forms. All applications for permits to carry i 55
handguns, and all applications for renewal of such permits, shallill 56

be made on the forms prescribed by the superint.endent. Ea h
application shall set forth the full name, date of birth, sex, resls
dence, occupation, place of business or employment, an@ physma!
description of the applicant, and such other 1nfprmat10n as th.g
superintendent may preseribe for the determination of the applis
cant’s cligibility for a permit and for the proper enfo.rcement of]
this chapter. The application shall be signed by the applicant under;
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oath, and shall be indorsed by three reputable persons who have
known the applicant for at least 3 years preceding the date
of application, and who shall certify thereon that the applicant is
a person of zood moral character and behavior.

c. Investigation and approval. Each application shall in the first
instance be submitted to the chief police officer of the municipality
in which the applicant resides, or to the superintendent, if there
is no chief police officer in the municipality where the applicant
resides or if the applicant does not reside in this State. The chief
police officer, or the superintendent, as the case may be, shall cause
the fingerprints of the applicant to be taken and compared with
any and all records maintained by the municipality, the county in
which it is located, the State Burean of Identification and the
Federal Bureau of Identification. He shall also determine and
record a complete description of each handgun the applicant in-
tends to carry. '

No application shall be approved by the chief police officer or
the superintendent unless the applicant demonstrates that he is
not subject to any of the disabilities set forth in 2C:58-3 c., that
he is thoroughly familiar with the safe handling and use of hand-
guns, and that he has a justifiable need to carry a handgun. If the
application is not approved by the chief police officer or the super-
intendent within 60 days of filing, it shall be deemed to have been
approved, unless the applicant agrees to an extension of time in
writing.

d. Issuance by County Court; fee. If the application has been
approved by the chief police officer or the superintendent, as the
case may be, the applicant shall forthwith present it to the County
Court of the county in which the applicant resides, or to the County
Court in any county where he intends to carry a handgun, in the
case of a nonresident. The court shall issue the permit to the
applicant if, but only if, it is satisfied that the applicant is a person
of good character who is not subject to any of the disabilities set
forth in section 2C:58-3 c., that he is thoroughly familiar with the
safe handling and use of handguns, and that he has a justifiable
need to carry a handgun. The court may at its discretion issue a
limited-type permit which would restriet the applicant as to the
types of firearms he may carry and where and for what purposes
such firearms may be carried. At the time of issuance, the appli-
cant shall pay to the county clerk of the county where the permit
was issued a permit fee of $10.00

e. Appeals from denial of applications. Any person aggrieved by
the denial by the chief police officer or the superintendent of ap-
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proval for a permit to carry a handgun may request a hearing in
the County Court of the county in which he resides or of any county
in which he intends to carry a handgun, in the case of a nonresident,
by filing a written request for such a hearing within 30 days of
the denial. Copies of the request shall be served upon the superin-
tendent, the county prosecutor and the chief police officer of the
municipality where the applicant resides, if he is a resident of this
State. The hearing shall be held wiithin 30 days of the filing of the
request, and no formal pleading or filing fee shall be required.
Appeals from the determination at such a hearing shall be in ac-
cordance with law and the rules governing the courts of this State.

If the superinetndent or chief police officer approves an applica-
tion and the County Court denies the application and refuses to
issue a permit, the applicant may appeal such denial in accordance
with law and the rules governing the courts of this State.

f. Revocation of permits. Any permit issued under this section
shall be void at such time as the holder thereof becomes subject
to any of the disabilities set forth in section 2C:58-3 c., and the
holder of such a void permit shall immediately surrender the per-
mit to the superintendent who shall give notice to the licensing
authority.

Any permit may be revoked by the County Court which issued

it, after hearing upon notice to the holder, if the court finds that ;

the holder is no longer qualified for the issuance of such a permit.

The county prosecutor of any county, the chief police officer of any
municipality, the superintendent or any citizen may apply to the 4
court at any time for the revocation of any permit issued pursuant

to this section.

Source: N. J.S.2A:151-44 amended 1966, c. 60, s. 35; 2A.:15145

amended 1959, c. 32; 1966, c. 60, s. 38; C. 2A :151-44.1 (1966, c. 60,
s. 36); C.2A:15144.2 (1966, c. 60, s. 37).

20 :58-5. Licenses to Possess and Carry Machine Guns. a. Any §
person who desires to purchase, possess and carry a machine gun §
in this State may apply for a license to do so by filing in the County 3%
Court of the county in which he resides, or conducts his business §
if a nonresident, a written application setting forth in detail his
reasons for desiring such a license. The County Court shall refer §
the application to the county prosccutor for investigation and rec- §
ommendation. A copy of the prosecutor’s report, fogether with a |
copy of the notice of the hearing on the application, shall be served 4
upon the superintendent, the county sheriff, and the chief police
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officer of every municipality in which the applicant intends to carry
the machine gun, unless, for good cause shown, the court orders
notice to be given wholly or in part by publication.

b. No license shall be issued to any person who would not qualify
for a permit to carry a handgun under section 2C:58-4, and no
license shall be issued unless the court finds that the public safety
and welfare so require. Any person Aggrieved by the decision of
the court in granting or denying an application, including the ap-
plicant, the prosecutor, or any law cnforcement officer entitled to
notice under subsection a. who appeared in opposition to the appli-
cation, may appeal said decision in accordance with law and the
rules governing the courts of this State.

c¢. Upon the issuance of any license under this section, true copies
of such license shall be filed with the superintendent and the chief
police officer of the mummpahty where the licensee resides or has
his place of business.

d. In issuing any license under this section, the court shall attach
thereto such conditions and limitations as it deems to be in the
public interest. Unless otherwise provided by court order at the
time of issuance, each license shall expire 1 year from the date of
issuance, and may be renewed in the same manner and under the
same conditions as apply to original applications.

e. Any license may be revoked by the County Court which issued
it, after a hearing upon notice to the holder thereof, if the court
finds that the holder is no longer qualified for the issuance of such
a license or that revocation is necessary for the public safety and
welfare. Any citizen may apply to the court for revocation of a
license issued under this section.

Source: N.J.S.2A:151-52; 2A:151-53 amended 1966, c. 60, s. 41.

20 :58-6. Limited Licenses to Carry Firearms by Minors. a. No
person under the age of 18 may carry, fire or use any firearm in
this State unless he possesses a valid limited permit to carry fire-
arms. Any minor may obtain a limited permit to carry firearms
by filing an application together with a fee of $3.00 with the chief
of police of the municipality in which he resides or if there is no
chief of police, with the superintendent. Such application shall be
on a form to be preseribed by the superintendent and shall contain
his name, residence, age, date of birth, sex and physical descrip-
tion, including distinguishing physical characteristics, if any, of
the applicant. The application shall also state whether the minor
has ever been adjudged delinquent as defined by P. L. 1973, ¢. 306,
s. 3 (C. 2A:4-44), or otherwise adjudged guilty of a crime or dis-
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orderly persons offense. The form shall be signed by a parent or
legal guardian of the minor and notarized.

b. No minor submitting a properly completed form shall be
denied a limited permit to carry firearms unless he has previously
been adjudged delinquent, or otherwise adjudged guilty of a crime
or a disorderly persons offense; provided, however, that if the
minor shall have obtained an order sealing the records of any such

prior adjudications pursuant to P. Ll 1973, ¢. 306, s. 26 (C. 2A:4-67), +

the existence of such records shall not be a bar under this section.
The chief of police or the superintendent shall grant the permit.

¢. Such limited permit to carry firearms shall be granted within
15 days of filing and shall be valid for a period of 1 year from the
date of issuance or until the eighteenth birthday of the applicant,
whichever shall come first, and may be renewed annually for a fee
of $1.00. No additional application shall be required for renewal.

d. Any minor person aggrieved by a denial of application for a |

limited permit to carry firearms, may request a hearing and, there-
after, appeal, in the manner prescribed for denials of permits to

purchase a handgun or firearms purchaser identification by section 4

“*[2C:58-3e]** **20:56-3d°".

e. Any minor person possessing a valid limited permit to carry
firearms granted pursuant to this section and whose conduct is
otherwise lawful under this chapter, may carry, fire or use a fire-

arm only under the following circumstances:

(1) In the actual presence or under the direct supervision of :
his father, mother or guardian, or some other person who holds H
a permit to carry a handgun or a firearms purchaser identification §

card, as the case may be;
(2) For the purpose of military drill under the auspices of a

supervision ;

(3) For the purpose of competition or target practice in and 3
upon a firing range approved by the governing body of the munici- 4
pality in which the range is located or the National Rifle Associa- 3
tion, and which is under competent supervision at the time of such %

conipetition or target practice;

(4) For the purpose of hunting during the regularly designated §
hunting season, provided that he possesses a vaiid hunting license 3§
and has successfully completed a hunter’s safety course taught by §
a qualified instructor or conservation officer and carries in his pos- §
session a certificate indicating the successful completion of such 3

a course.
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legally recognized military organization and under competent §
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jolates any provision
£. Any person under the age of 18 who V10
of this 5'sref:)tion by carrying, firing or using any firearm, or who
otherwise purchases, barters, acquires, exchanges or possessesﬁang
firearm shall be deemed a juvenile in need of supervision as define
in P. L. 1973, c. 306, s. 4 (C. 2A:4-45).

Source: New. - ) . .

9(:58-7. Persons Possessing HExplosives or Destructive Degnces
to Notify Police. a. Any person who becomes the possesso'rkc: ' any
explosive, destructive device, or ammunition therefor,.whlc is 0(11'
may be loaded or otherwise dangerous, except spch as 18 p_ossesge;h
for any lawful commercial or other purpose In copngctlon gsn
which the use of explosives 18 author‘lz_ed,'shfitll m.thm 15 .zéys
notify the police authorities of the m'un.lc1pa'.hty in Wh}ch he remh ;ﬁ
or the State Police that the same 1s in his possession and s

same to them for inspection. ) .
prﬁ.se\I%Eht(}lne any such ammunition, explosive_a or destructive device
is presented for inspection it shall be inspected to asc_er.tal.n
whether or not it is loaded or of a dangerous c-paracter, and if it is
found to be loaded or of dangerous character, it shall be destroyed
or be unloaded or so processed as to remove 1ts dangerous character
ine returned to the possessor. )

bez?rzll);];lglice officer havingpreasonabl.e'cause to b.eheve that any
person is possessed of any such ammunition, explosive, or destruec-
tive device shall investigate, under a proper search War.rant w'hen
necessary, and shall seize the same for the purpose of 1'nspect}011,
unloading, processing or destruction, as provided in this sec‘clox}i
and the same shall not be returned to the possessor thereof unti
it has been unloaded or so processed.

Source: N.J.S.2A:170-17.

9(:58-8. Certain Wounds to be R.eported. Every case of a
wound, burn or any other injury arising from or caused by a
firearm, destructive device, explosive or weapo.n'sha_ll be reported
at once to the police authorities of the mun}c1pa11ty where f;he
person reporting is located or to the State Police by the physician
consulted, attending or treating the case or the manager, super-
intendent or other person in charge, whenever spch.case is pre-
sented for treatment or treated in a hospital, sanitarium or other
institution. This section shall not, however, apply to wounds, burns
or injuries received by a member of the a.rmed forces pf the United
States or the State of New Jersey while engaged in the actual
performance of duty.

Source: C. 2A:170-25.7 (1959, c. 194).
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2C:58-9. Certain Convictions to be Reported. Every conviction |1
under any provision of chapter 39 of this code of a person who is |2
not a citizen of the United States, shall be certified to the proper |3
officer of the United States Government by the county prosecutor [4
of the county in which such conviction was bad, or by the Attorney |5
General or his representative. 6
Source: N. J. S. 2A:151-17. 7

2C :58-10. Incenc'iiary or Tracer! Ammunition. No incendiary or |8
tracer type ammunition shall be discharged anywhere in this State |9
except for law enforcement purposes by law enforcement offcers §l0
in the course of their official duties or by members of legally recog- U1
n1zefi mlh’gary. organizations during the actual course of their §2
official duties In or upon military establishments or ranges con- JI3
structed or maintained for such purposes. N onincendiary shotgun Ji4
tracer ammunition may, however, be used on a trap or skeet field 15
for target purposes. Nothing in this section shall prohibit the JI6
carrying or possession for distress signal purposes of flare type {17
guns aboard boats or ships in open tidewater or upon aircraft. 18
Source: C.2A:151-57.1 (1966, c. 60, 5. 42). v

_ 20:58—.11. Property Rights in Weapons; Forfeiture. No property ;
rlgh!: exists in firearms or other weapons unlawfully possessed, :
carried, acquired or used, and all such weapons are declared to be -
nuisances and forfeited to the State. When such forfeited weapons
are taken from' any person, they shall be surrendered to the sheriff ]
of t}}e. co_u.nty in which taken, or to the chief police officer of the
mun1c1pa.hty or to the office of the county prosecutor, and they
may b(? disposed of when no longer needed for evidentia,l purposes é
and after they have been inventoried and their disposition wit-
nessed and recorded by the head of the agency having possession
or his representative designated for this purpose. ?f any such
ggapotnstﬁ,rfa i:iqund t;) be the legal property of an innocent owner 4

r1or to their disposition, they sh im i g
R oot evideIIl)tial purposgfs.s all be returned to him if no longer : 3

Source: N. J. S. 2A:151-16 amended 1966, c. 60, s. 14.

CHapTER 59. [REsErveD] gg
CHaprER 60. [RESERVED] 37
CuarrEr 61. [RESERVED] 38

CrarTER 62. WiLLruL Noxsuprort
Section

2C:62-1. Support Orders for Willful Nonsupport.
198

2C:62-1. Support Orders for Willful Nonsupport. a. Order for
support pendente lite. At any time after a sworn complaint is made
charging an offense under section 2C:24-5 and before trial, the
court may enter such temporary order as may seem just, providing
for the support of the spouse or children, or both, pendente lite,
and may punish a violation of such order as for contempt.

b. Order for future support; release 61 recognizance conditioned
on obeying order; periodic service of sentence. Before trial, with
the consent of the defendant, or after conviction, instead of impos-
ing the penalty provided for violation of section 2C:24-5, or in
addition thereto, the court, having regard to the circumstances and
the financial ability or earning capacity of the defendant, may
make an order, which shall be subject to change by the court
from time to time as circumstances may require, directing the
defendant to pay a sum certain periodically to the spouse, or to the
guardian or custodian of the minor child or children, or to an orga-
nization or individual approved by the court as trustee. The court
may release the defendant from custody on probation, upon his or
her entering into a recognizance, with or without surety, in such
sum as the court may order and approve. The condition of the
recognizance shall be such that if the defendant shall personally
appear in court whenever ordered to do so, and shall comply with
the terms of the order, or of any modification thereof, the recog-
nizance shall be void, otherwise it will remain in full force and
effect. The court may, in addition to or in place of any order
under this section, order and direct that any sentence of imprison-
ment be served periodically, instead of consecutively, during periods
of time between Friday at 6 p.m. and Monday at 8 a.m. or at other
times or on other days, whenever the court determines the existence
of proper circumstances and that the ends of justice will be served
thereby. Any person so imprisoned shall be given credit for each
day or fraction of a day to the nearest hour actually served.

¢. Violation of order. If the court be satisfied by information
and due proof under oath that the defendant has violated the terms
of the order, it may forthwith proceed with the trial of the defen-
dant under the original charge, or sentence the defendant under
the original conviction or plea of guilty, or enforce the suspended
sentence or punish for contempt, as the case may be. In case of
forfeiture of a recognizance, and the enforcement thereof by
exccution, the sum recovered may, in the discretion of the court,
be paid in whole or part to the spouse, or to the guardian, custodian
or trustee of such minor child or children.
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d. Proof of marriage; husband and wife as witness. No other.
or greater evidence shall be required to prove the marriage of such
husband and wife, or that the defendant is the father or mother of :
such child or children, than is required in a civil action. In no -
prosecution under this chapter shall any existing statute or rule:
of law prohibiting the disclosure of confidential communications ;
between husband and wife apply, and both husband and wife shall ’
be competent and compellable witnesses to testify against each:
other as to any and all relevant matters, including the fact of the :
marriage and the parentage of the child or children. 4

e. Place of residence confers jurisdiction of offense. The place *
of residence at the time of the desertion of the spouse, child or :
children, under the provisions of this chapter, shall confer juris-
diction of the offense set forth therein, upon the county, county &
district, or juvenile and domestic relations court having territorial §
jurisdiction of the place of such residence, until the deserted party °
shall establish a legal residence in some other county or State.
Source: N. J. S. 2A:100-3; 2A:100-4 amended 1969, c. 148; .

2A:100-5; 2A:100-6; 2A :100-7; 2A :100-8. -

5
24

25

26

27

28
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Camaprrer 63. [RESErvED] g(l)

Cuaprrr 64. IFORFEITURE 132

Section 11
2C:64-1. Property Subject to Forfeiture. 2
2C:64-2. Forfeiture Procedures; Prima Facic Contraband. 3
2C:64-3. Forfeiture Procedures; Other Property. 4 4
20:64-4. Seized Property; Evidentiary Use. 45
2C:64-5. Seized Property; Rights of Owners and Other Holding .} 6
Interests. 37

2C:64-6. Disposal of Forfeited Property. A8
2C:64-7. Vesting of Title in Forfeited Property. 49
2C:64-8. Secized Property; Statute of Limitations on Claims. 1410
2C:64-1. Property Subject to Forfeiture. a. The defendant’s 11

interest in the following shall be subject to forfeiture and no prop- 114
erty right shall exist in them: 12
(1) Controlled dangerous substances, firearms which are unlaw- -
fully possessed, carried, acquired or used, illegally possessed gam-
bling devices and untaxed cigarettes. These shall be designated }
prima facie contraband. 3
(2) All property which has been, or is intended to be, utilized §
in furtherance of an unlawful activity, including, but not limited
to, conveyances intended to facilitate the perpetration of illegal_

200

acts, or buildings or premises maintained for the purpose of com-
mitting offenses against the State.

(3) Property which has become or is intended to become an
integral part of illegal activity, including, but not limited to, money
which is earmarked for use as financing for an illegal gambling
enterprise.

(4) Proceeds of illegal activities, incmding, but not limited to,
property or money obtained as a result of the sale of prima facje
contraband as defined by subsection a. (1), proceeds of illegal
gambling, prostitution, bribery and extortion. Provided that an
individual, who can demonstrate that said money or property was
his, may recover such money or property.

b. Any article subject to forfeiture under this chapter may be
seized by the State or any law enforcement officer upon process
issued by any court of competent jurisdiction over the property,
except that seizure without such process may be made when:

(1) The article is prima facie contraband.

(2) The property subject to seizure poses an immediate threat
to the public health, safety or welfare.

(3) Itis otherwise not inconsistent with the Constitution of this
State or the United States.

Source: New.

20:64-2. Forfeiture Procedures; Prima Facie Contraband. a.
Upon seizure of prima facie contraband, the seizing officer shall
immediately file an application with a court of competent jurisdic-
tion seeking a judicial declaration that the property has been for-
feited to the State. Such a determination may be made in an ex
parte proceeding.

b. The court shall declare all prima facie contraband forfeited
**either** to the State **, or to the county, whichever was the
seizing authority,** unless it shall have reason to believe that
the seized property was possessed or utilized in a legal manner
or that the owner of the article had no knowledge of its illegel
possession or use.

c. If the court finds that the seized property may have been
possessed or utilized in a legal manner or that the owner of the
property had no knowledge of its unlawful possession or use, the
seizing officer shall be required to serve notice that the property
had been seized, in accordance with the provisions of 2C:64-3 c.

d. Any person with an interest in the seized property shall file
his claim within 30 days. The claim shall set forth the reason or
reasons why the claimant has a legitimate interest in the property.
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e. The claimant shall be required to prove, by a preponderance
of the evidence, that the property claimed was possessed or utilized
by him in a lawful manner, or that he had no knowledge of its
illegal possession or use.

f. If no action is commenced within 30 days of the service of
notice, the property seized shall be disposed of in accordance with
the provisions of 2C :64-6. |

Source: New.

2C:64-3. Forfeiture Procedures; Other Property. a. Whenever
any property other than prima facie contraband is subject to for-
feiture under this chapter, such forfeiture may be enforced by a
civil action, commenced by the scizing authority in the name of the
State of New Jersey and against the property sought to be for-
feited.

b. The complaint shall be verified on oath or affirmation. It shall
describe with reasonable particularity the property that is the sub-
ject matter of the action and shall contain allegations setting forth

the reason or reasons the article sought to be or which has been

seized is contraband.

c. Notice of the action shall be given to any person known to
have a property interest in the article. In addition, the notice re-,

quirements of the Rules of Court for an in rem action shall be
followed.
d. The claimant of the property that is the subject of an action

under this chapter shall file his claim within 10 days after the ser-.
vice of notice or within such additional time as may be allowed:
by the court, and shall serve his answer within 20 days after the}
filing of the claim. The claim shall be verified on oath or affirma-§
tion, and shall state the interest in the property by virtue of which §
the claimant demands its restitution and the right to defend the §
action. If the claim is made in behalf of the person entitled to§
possession by an agent, bailec or attorney, it shall state that he§

is duly authorized to make the clain.

e. If no claim is filed in accordance with the provisions of sub-
section d. the property seized shall be declared forfeited to the§

State.

f. Any person with a property interest in the seized property,
other than a defendant who is being prosecnted in connection withi
the seizure of property may secure its release pending the for-

feiture action unless the article is dangerous to the public health,

safety and welfare or the seizing officer can demonstrate that the}

property will probably be lost or destroyed if released.
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Source: N. J. S. 2A:152-7; C. 2A:152-9.2 (1962, c. 160, s. 2);
C. 2A:152-9.3 (1962, c. 160, s. 3).

2C:644. Seized Property; Evidentiary Use. a. Nothing in this-
chapter shall impair the right of the State to retain evidence
pending a criminal prosecution.

b. The fact that a prosecution for possession, use or sale of
prima facie contraband terminates without a conviction does not
preclude forfeiture proceedings against the property.

c. If an individual is convicted of the illegal possession, use or
sale of prima facie contraband, the article which is the subject
matter of the conviction shall be forfeited upon the entry of
judgment, subject to the provisions of 2C:64-5 of this chapter.

Source: N. J. S. 2A:152-8, 2A:152-9, 2A :152-10.

20:64-5. Seized Property; Rights of Owners and Others Holding
Interests. No property subject to seizure under this chapter shall
be forfeited unless it shall appear that the owner of the property
or his agent was a consenting party or privy to its unlawful pos-
session, use or sale, nor shall any forfeiture under this chapter
affect the rights of any person holding an interest in property
subject to seizure under this chapter unless it shall appear that such
person had knowledge of or consented to any act or omission upon
which the right of forfeiture is based.

Source: New.

20:64-6. Disposal of Forfeited Property. Property which has
been forfeited shall be destroyed if it can serve no lawful purpose
or it presents a danger to the public health, safety or welfare.
Otherwise, articles forfeited pursuant to this chapter may be sold
and the proceeds retained by the State or they may be placed at the
disposal of any public agency or charitable institution which shall
demonstrate a need for the property. All money seized pursuant to
this chapter shall become the property of the State.

Source: N. J.S. 2A:152-6.
2C:64-7. Vesting of Title in Forfeited Property. Title to prop-
erty forfeited under this chapter shall be considered to have

vested in the State at the time the article was utilized illegally or,
in the case of proceeds, when received.

Source: New.
2A:64-8. Seized Property; Statute of Limitations on Claims.

Any person who could not with due diligence have discovered that
property which he owns was seized as contraband may file a claim

203



W 3 Uik

for its return within 3 years of the seizure if he can demonstrate
that he did not consent to, or have knowledge of its unlawful use.
If the property has been sold, the claimant receives a claim against
proceeds.

Source: N.J.S.2A:152-9.

CaaPTER 65. [RESERVED]
Cuarrer 66. [RESERVED]
CaaprEr 67. [RESERVED]
CHapTER 68. [RESERVED]
Cuarrer 69. [RESERVED]
CaarrEr 70. [RESERVED]
CuapTER 71. [RESERVED]
CuApTER 72. [RESERVED]
CaapTER 73. [RESERVED]
CmaprEr 74. [RESERVED]
CuaprEr 75. [RESERVED]
CuartEr 76. [RESERVED]
CuaprER 77. [RESERVED]
Cuarrer 78. [RESERVED]
CuarrEr 79. [RESERVED]
Camarrir 80. [RESERVED)
CaarTtEr 81. [RESERVED]
CuarTER 62. [RESERVED]
CuarTER 83. [RESERVED]
Caarrer 84. [RESERVED]
CrarrEr 85. [RESERVED]
Cuaarrer 86. [RESERVED]
CmapTEr 87. [RESERVED]
CrArTER 83, [RESERVED]
Caaprer 89. [RzsERVED]
CmarrErR 90. [RESERVED]
CuarrEr 91. [RrsErvED]
Caarrer 92. [REsErvED]
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CuapTEr 93. [RESERVED]
CuAPTER 94. [RESERVED]
CrAPTER 95. [RESERVED]
CraprEr 96. [RESERVED]
CraprER 97. [REgERVED]

Coaprer 98. REPEALERS, ALLOCATIONS AND IFFECTIVE DatE
Section

2C:98-1. Counstruction.
2C:98-2. Repealers.
2C:98-3. Allocations.
2C:984. Effective Date.

2C:98-1. Construction. The provisions of R. S. 1:1-8 and
R. S. 1:1-11 to 1:1-21, both inclusive, shall be applicable to the
enactment and operation of said Title 2C. The enactment of this
law shall not, due to the repeal set forth in section 2C:98-2:

a. Be deemed to revive any common law right or remedy abol-
ished by any sections, acts or parts of acts repealed thereby; or

b. Affect any right now vested in any person pursuant to the
provisions of those sections, acts or parts of acts, nor any remedy
where an action or proceecding thereunder has heretofore been
instituted and is pending on the effective date of said repeal.

2C:98-2. Repealer. All acts and parts of acts inconsistent with
this act are hereby superseded and repealed, and without limiting
the general effect of this act in superseding and repealing acts so
inconsistent herewith, the following sections, acts and parts of acts,
together with all amendments and supplements thereto, are spe-
cifically repealed:
- **[Revised]** **New Jersey™™ Statutes sections:

2A:85-1 to 2A:85-5 both inclusive;

2A :85-6 to 2A:85-14 both inclusive;

2A :86-1 to 2A:88-1 both inclusive;

2A:89-1 to 2A:90-3 both inclusive;

2A:91-1 to 2A:94-3 both inclusive;

2A:95-1 and 2A:95-2;

2A:96-1 to 2A:964 both inclusive;

2A:97-1 to 2A:98-2 both inclusive;

2A:99-1 and 2A:99-2;

2A :100-1 to 2A:102-12 both inclusive;

2A:103-1 to 2A:104-12 both inclusive;
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2A:105-1 to 2A:105-4 both inclusive;
2A:106-1 to 2A:108-8 both inclusive;
2A:109-1 to 2A:111-21 both inclusive;
2A:111-22 to 2A:111-24 both inclusive;
2A:112-1 to 2A:115-1 both inclusive;
2A:115-2;
24 :115-3; |
2A:1154 and 2A:115-5;

2A:116-1 to 2A:119-5 both inclusive;

2A:119-6 to 2A:119-8 both inclusive;

2A:119-9;

2A:120-1 to 2A:121-5 both inclusive;

2A:122-1 to 2A:122-9 both inclusive;

2A:123-1 and 2A:123-2;

2A:124-1 to 2A:127—4 both inclusive;

2A:128-1 to 2A:145-1 both inclusive;

2A :146-2 to 2A:148-22 both inclusive

2A:150-1;

2A:151-1 to 2A:151-10 both inclusive;

2A:151-11 and 2A:151-12;

2A.:151-14 to 2A:151-28 both inclusive;

2A:151-31 to 2A:151-41 both inclusive;

2A:151-42 to 2A:151-44 both inclusive;

2A:151-45 to 2A:151-57 both inclusive;

2A :151-58 to 2A:151-61 both inclusive;

2A:152-5 to 2A:152-9 both inclusive;

2A:152-10 and 2A:152-11;

2A:152-14 to 2A :152-16 both inclusive;

2A :159-1 to 2A:159-3 both inclusive;

2A:163-2;

2A:163-3;

2A:164-2 to **F2A:164-12]** **24:164-15** both inclusive;
2A:164-14 to 2A:164-28 both inclusive;

2A:165-1 to 2A:165-12 both inclusive;

2A:166-1 to 2A:166-7 both inclusive;

2A:166-11;

2A :166-14 to 2A:166-16 both inclusive;

**[2A 167—2 and 2A:167-3;1** **24:167-1 to 24:167-3 both :i
56a imclusive;*

2A:168—1 to 2A:1684 both inclusive;
2A:169-1 to 2A:169-10 both inclusive;
2A:170-1 to 2A:170-3 both inclusive;
2A:170—4 to 2A:170-7 both inclusive;
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61 2A:170-9 to 2A.:170-11 both inclusive;

62 2A:170-14;

63 2A:170-16 to 2A:170-19 both inclusive;

64 2A:170-21 to 2A:170-25 both inclusive;

65 2A:170-26 to 2A:170-30 both inclusive;

66 2A:170-31; -

67 2A:170-32 to 2A:170—41 both inclusive;

68 2A:17042 to 2A:170—44 both inclusive;

69 2A:170-46 to 2A:17049 both inclusive;

70 2A:170-53;

71 2A:170-55 to 2A:170-64 both inclusive;

72 2A:170-65 to 2A:170-67 both inclusive;

73 2A :170-68 and 2A:170-69;

74 2A :170-70 to 2A:170-76 both inclusive;

75 2A:170-86 to 2A.:170-90 both inclusive;

76 2A:170-93 to 2A:170-96 both inclusive;

77 2A:171-1; )

78 2A :171-2;

79 2A:1714 and 2A:171-5;

80 2A:171-6 to 2A:171-12 both inclusive.

81 Pamphlet Laws:

82 Laws of 1971, c. 450 (C. 2A:85-5.1);

83 Laws of 1973, c. 191 (C. 2A:85-15 to C. 2A:85-23 both inclusive) ;
84 Laws of 1964, c¢. 74 (C. 2A:88A-1);

85 Laws of 1962, ¢. 39 (C. 2A:904):

86 Laws of 1971, c. 314 (C. 2A:944);

87 Taws of 1954, c. 219 (C. 2A:95-3);

88 Laws of 1953, ¢. 265 (C. 2A:96-6 to C. 2A:96-8 both inclusive);
89 Laws of 1961, c. 53 (C. 2A:98-3 and C. 2A:984);

90 Laws of 1960, c. 177 (C. 2A:99A-1 to 2A:99A—4 both inclusive);
91 Laws of 1970, ¢. 131 (C. 2A:99B-1);

92 Laws of 1959, c¢. 98 (C. 2A:102-12.1);

93 Laws of 1964, c. 265 (C. 2A:104-13 and C. 2A:104-14);

94 Laws of 1968, c. 83 (C. 2A:105-5) ;

95 Laws of 1964, c. 179 (C. 2A:111-21.1);

96 Laws of 1952, ¢. 332 (C. 2A:111-25 to C. 2A:111-27 both inclu-
97 sive);

9R Laws 0f 1954, ¢. 58 (C. 2A.:111-28 to C. 2A :111-31 both inclusive) ;
99 Laws of 1960, c. 62 (C. 2A:11-32 and C. 2A:111-33) ;

100 Taws of 1964, c. 294 (C. 2A:111-34 to C. 2A :111-36 both inclu-
101 sive);

102 Laws of 1968, c. 253 (C. 2A:111-37 and 2A:111-38);

103  Laws of 1968, c. 260 (C. 2A :111-39) ;
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104 Laws of 1968, c¢. 300 (C. 2A:111-40 to C. 2A:111-51 both inclu-
105 sive);

106  Laws of 1962, ¢. 165 (C. 2A:115-1.1);
107  Laws of 1971, c. 449 (C. 2A:115-1.1a and C. 2A:115-1.1b);
108 Laws of 1971, c. 446 (C. 2A:115-1.6 to C. 2A:115-1.12 both inclu-
109 sive);
110 Laws of 1971, c. 447 (C. 2A :115—2I1 to C. 2A:115-2.4 both inclu-
111 sive);
112  Laws of 1971, c¢. 448 (C. 2A:115-2.5 to C. 2A:115-2.9 both inclu-
113 sive);
114 Laws of 1953, c. 392 (C. 2A:115-3.1);

115 Laws of 1962, e. 166 (C. 2A:115-3.2 and C. 2A:115-35 to
116 C. 2A:115-3.10 both inclusive):
117 Laws of 1971, c. 376 (C. 2A:115-6);
118  Laws of 1965, c. 52 (C. 2A :119-5.1 to 2A:119-5.5 both inclusive);
119 Laws of 1962, c¢. 201 (C. 8A:119-8.1);

120 Laws of 1968, c. 349 (C. 2A :119A-1 to C. 2A:119A—4 both inclu-
121 sive);

122  Laws of 1961, c¢. 39 (C. 2A:121-6);

123 Laws of 1971, c. 87 (C. 2A:122-9.1 and C. 2A:122-9.2);

124  Laws of 1960, c¢. 5 (C. 2A:122-10) ;

125 Laws of 1960, c. 69 (C. 2A:122-11);

126 Laws of 1967,¢. 72 (C. 2A:122-12)

1297  Laws of 1964, c¢. 86 (C. 2A:127-5);

128  Laws of 1957, ¢. 49 (C. 2A:148-22.1);

129  Laws of 1967, c. 182 (C. 2A:149A-1);

130  Laws of 1968, c. 395 (C. 2A:149A-2 and 2A:149A-3);

131  Laws of 1968, c¢. 147 (C. 2A:151-10.1);

32 Laws of 1969, c¢. 157 (C. 2A:151-41.1 and C. 2A:151-41.2);

133  Laws of 1966, ¢. 60 (C. 2A:151-44.1 and C. 2A:151-44.2) ;

134  Laws of 1966, c¢. 60 (C. 2A:151-57.1 and C. 2A:151-57.2);

135 Laws of 1952, ¢. 5 (C. 2A:151-62 and C. 2A:151-63) ;

136 Laws of 1962, c. 160 (C. 2A:152-9.1 to 2A:152-9.5 both inclu-
137  sive);

38 Taws of 1952, c. 212 (C. 2A:152-15 and C. 2A:152-16) ;

139  Laws of 1932, ¢. 74 (C. 2A:159-4);

141 sive);
142  Laws of 1968, c. 279 (C. 2A:169-11);

144 sive);

145 **[Laws of 1954, c. 181, sections 6 to 8 (C. 24:170-205 to &

146 C. 2A:170-20.7 both inclusive) ; 1**
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147 Laws of 1955, c¢. 105 (C. 2A:170-20.8);

148  **[Laws of 1956, c. 230 (C. 2A:170-20.9 to C. 2A:170-20.10 both
149 inclusive) ;J**
150 Laws of 1953,
151 Laws of 1954,
152 Laws of 1955,
153 Laws of 1955,

67 (C. 2A:170-25.2) ;

147 (C. 2A:170-25.3);

213 (C. 2A:170-254);

250 (C. 2A:170-257%5);

154 Laws of 1959, e. 194 (C. 2A:170-25.7);

155 Laws of 1964, c. 178 (C. 2A:170-25.8) ;

156  Laws of 1966, c. 150 (C. 2A:170-25.14 and C. 2A:170-25.15);
157  Laws of 1970, c. 133 (C. 2A:170-25.16) ;

158  Laws of 1973, c. 258 (C. 2A:170-25.18 to C. 2A:170-25.20 both
159 inclusive);

160 Laws of 1972, c¢. 159 (C. 2A:170-30.1);

161  Laws of 1956, e. 185 (C. 2A:170-31.1) ;

162  Laws of 1972, c. 160 (C. 2A:170-41.1);

163  Laws of 1956, c¢. 195 (C. 2A:170-50.1 to C. 2A:170-50.3 both in-
164 clusive);

1656 Laws of 1965, c. 184, sections 3 to 5
166 C. 2A:170-50.6 both inclusive) ;

167 Laws of 1957, c. 203 (C. 2A:170-54.1) ;
168  Laws of 1968, ¢. 324 (C. 2A:170-54.2) ;

169  Laws of 1953, c. 68 (C. 2A:170-64.1);
170 Laws of 1961, c. 139 (C. 2A:170-64.2);
171 Laws of 1954, e. 16 (C. 2A:170-67.1);
172  Laws of 1954, c. 137 (C. 2A:170-69.1);
173  Laws of 1958, c. 170 (C. 2A:170-69.1a and C. 2A :170-69.1b.) ;
174  Laws of 1955, ¢. 245, sections 2 and 3 (C. 2A:170-69.2 and
175 C. 2A:170-69.3) ;

176  Laws of 1964, c. 53 (C. 2A:170-69.4 to C. 2A:170-69.6 both in-
177 clusive);

coopeee

(C. 2A:170-504 to

178  Laws of 1968, c. 288 (C. 2A:170-69.7 and C. 2A :170-69.8) ;

4179 Laws of 1962, c. 178 (C. 2A:170-97 to C. 2A:170-101 both inelu-

41794 sive);

4 180  Laws of 1968, c. 256 (C. 2A:170-102 and C. 2A: 170-103) ;

4181  Laws of 1955, ¢c. 254 (C. 2A:171-1.1 and C. 2A:171-1.2);

140  Taws of 1960, c. 24 (C. 2A:166A-1 to C. 2A:166A—4 both inclu-
W 183 clusive);

4184 Laws of 1959, c. 119 (C. 2A:171-5.8 to C. 2A:171-5.18 both in-

143  Laws of 1971, e¢. 315 (C. 2A:170-3.1 to C."2A:170-3.3 both inclu-

182  Laws of 1958, c¢. 138 (C. 2A:171-5.1 to C. 2A:171-5.7 both in-

185 eclusive).

1 2C:98-3. Allocations. **[The}** **Pending enactment of acts
2 o reuvise, repeal or to compile the same in Title 2C of the New
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Jersey Statutes, the** following sections, acts or parts of acts,

3a together with all amendments and supplements thereto, shall
3p **[hercafter be reallocatedd*™ **remain in full force and effect
3¢ for use, admumstration and enforcement or heretofore**:

**[Revised]** **New Jersey** Statutes sections:
2A:149-1;

2A:152-1; |
2A:152-2;

2A:152-3;

2A:152-4;

2A:152-12;

2A:152-13;

2A :153-1 to 2A :153-3 both inclusive;
2A:154-1 to 2A :154-3 both inclusive;
2A:155-1 to 2A :156—4 both inclusive;
2A:157-1 to 2A:158~1 both inclusive;
2A:158-2 to 2A :158-10 both inclusive;
2A:158-13;

2A:158-15;

2A:158-16;

2A:158-18;

2A:158-19 and 2A :158-20;

2A:160-1 to 2A :162-8 both inclusive;
2A:163-1;

2A:164-1;

**[2A:164-13;3*F

2A :166-8 to 2A:166-10 both inclusive;
2A:166-12 and 2A :166-13;

2A:166-17 to 2A :166-19 both inclusive;
2A:167—4 to 2A:167-12 both inclusive;
2A :168-5 to 2A.:168-17 both inclusive;
2A:170-20;

2A:170-51;

2A:170-77;

2A:170-78 to 2A :170-85 both inclusive;
2A:170-91 and 2A :170-92;

Pamphlet Laws:

Laws of 1952, c¢. 121 (C. 2A:96-5);
Laws of 1966, c. 12 (C. 2A:96-5.1) ;

Laws of 1957, c. 182 (C. 2A :102-13 to 2A :102-17 both inclusive); |

Laws of 1952, ¢. 95 (C. 2A:108-9) ;

Laws of 1953, c. 267 (C. 2A :123-3 to C. 2A :123-15 both inclusive) ;
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Laws of 1971, ¢. 412 (C. 2A:150A-1 to C. 2A:150A~5 both inclu-
sive) ;

Laws of 1973, c. 354 (C. 2A :150A-6) ;

Laws of 1956, ¢. 134 (C. 2A:152-17 to C. 2A:152-19 both inclu-
sive) ;

Laws of 1968, c. 427 (C. 2A :154-4) ;

Laws of 1967,¢.171 (C.2A:1534);

Laws of 1968, c. 409 (C. 2A :156A-1 to C. 2A:156A-26) ;

Laws of 1970, ¢. 6 (C.2A:158-1.1 and C. 2A:158-1.2) ;

Laws of 1970, ¢. 6 (C.2A:158-15.1 and C. 2A:158-15.2) ;

Laws of 1957, ¢. 128 (C. 2A :158-16.1) ;

Laws of 1953, c. 307 (C. 2A:158-18.1 and C. 2A :158-18.2);

Laws of 1964, c. 168 (C. 2A:158-21) ;

Laws of 1967, c. 43 (C. 2A:158A~1 to C. 2A :158A-5 both inclu-
sive) ;

Laws of 1974, ¢. 33 (C. 2A:158A-5.1 and C. 2A:158A-5.2);

Laws of 1967, c. 43 (C. 2A:158A-6 to C. 2A :158A—-20 both inclu-
sive);

Laws of 1967, e. 43 (C. 2A :158A-22) ;

Laws of 1968, c. 371 **([C. 2A:158-23 to C. 2A:158-25]**
**C. 24:1584-23 to C. 24:1584-25** both inclusive);

Laws of 1958, ¢. 12 (C. 2A :159A-1 to 2A :159A—15 both inclusive) ;

Laws of 1952, ¢. 163 (C. 2A.:162-9 and C. 2A:162-10) ;

Laws of 1960, c. 24 (C. 2A:166A-1 to 2A :166 A—4 both inclusive);

Laws of 1953, ¢. 83 (C. 2A :168-18 to C. 2A :168-25 both inclusive) ;

Laws of 1968, c. 282 **([C. 2A:168-1]** **C. 24:1684-1**
to C. 2A:168A-3 both inclusive);

Laws of 1954, ¢. 181 (C. 2A:170-20.1 to C. 2A:170-20.4 both inclu-
sive) ;

Laws of 1956, c. 230 (C. 2A:170-20.9 and C. 2A :170-20.10) ;

Laws of 1952, ¢. 106 (C. 2A :170-25.1) ;

Laws of 1965, c. 41 (C. 2A.:170-25.9 to C. 2A:170-25.13 both inclu-
sive) ;

Laws of 1972, ¢. 143 (C. 2A.:170-25.17) ;

Laws of 1955, c. 48 (C. 2A:170-77.2) ;

Laws of 1962, c. 174 (C. 2A:170-77.2a and C. 2A :17-77.2b);

Laws of 1955, ¢. 277 (C. 2A:170-77.3 to C. 2A :170-77.7 both inclu-
sive);

Laws of 1962, ¢. 113 (C. 2A:170-77.8 to C. 2A:170-77.11 both in-
clusive) ;

Laws of 1964, ¢. 230 (C. 2A:170-77.12 to C. 2A:170-77.14 both
inclusive);
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FROA THE OFFICL OF THZ GOVERNOR

FOR IMOIEDIATE RELEASE FOXR FURTHER INFORMATION

AUGUST 10, 1978 JOE SANTALGELO

Governor Brendan Byrme today signed into law Senate Bill No. 738, the

new Criminal Code sponsored by Senator Martin L. Greenberg (D-Essex).
The measure updates and revises more than 200 yvears of criminal laus
for the State of New Jersey. It will take effect September 1, 1979.

' said the Govermor. ''This replxesents the

"This is an historic event,'
fulfillment of nearly ten years of criminal justice reform efforts aud marks the '
achievement of ome of the major goals of my Administration.”

"This legislation will take us a significant step toward swift and sure

punishment for crimes against persons and property.”

In signing the measure at a public ceremony in the State House, Byrne



Hearings and reports on earlier proposals:

974.90
€329
1972

NJ
KA6.2
28
1969

NJ
KA6.2
2B
197

974.90
€929
1976b

974.90
€329
19724

974.90
€929
1972¢

974.90.

€929
1972a

974.90

~ €929

1975

See also:

New Jersey., Legislature. Assembly. Judiciary Com mittees.
Public hearings on proposed penal code (AR No.13), held 6-20
and 6-27-72. Trenton, 1972.
. o e e - ‘ . [
New Jersey. Criminal Law Revision Com mission.
Study draft of a new penal code for New Jersey.
Newark, 1969-1970. '

New Jersey. Criminal Lqaw Revision Commission. S S
Tentative draft of a new penal code for New Jersey. Newark, 1971.

New Jersey. Criminal Law Revision Com mission.
Toward a new penal code for New Jersey; an interim report,
Newark, 1970.
Baime, David S. ‘ T
Report on the proposed N.J, penal code. Trenton, 1972.

New Jersey. Division of Criminal Justice.
Report on the proposed N.J, penal code. Trenton, 1972, = :.

New Jersey. Legislature. Assembly, Judiciary Com mittee. -
Report, pursuant to Assembly Resolution 13 of 1972, directing the -

Committee to review the proposed Penal Code prepared by the Criminal Law

Revision Com mission. ‘ ’

New Jersey. Leglslature. Assembly. Judiciary, Law Public Safety and _
Defense Com mittee.

Public hearing on sentencing provlisions of proposed criminal code.
3-10-75. :

v At

¥ -""Criminal Justice Quarterly*!, vol. 7, no. 2 - entire Issue devoted to criminal

code. et




24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43

45
46
47
48
49
50
51
52
33
54
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2A:164-1;

2A:164-13;

2A:166-8 to 2A :166-10 both inclusive;

2A:166-12 and 2A :166-13;

2A:166-17 to 2A :166-19 both inclusive;

2A:167-4 to 2A :167-12 both inclusive;

2A:168-5 to 2A :168-17 both inclusive;

2A:170-20;

2A:170-51;

2A.:170-77;

2A:170-78 to 2A :170-85 both inclusive;

2A:170-91 and 2A:170-92;

Pamphlet Laws: \

Laws of 1952, c. 121 (C. 2A:96-5) ;

Laws of 1966, ¢. 12 (C. 2A:96-5.1) ;

Laws of 1957, c. 182 (C. 2A:102-13 to 2A :102-17 both inclusive);

Laws of 1952, ¢. 95 (C. 2A:108-9) ;

Laws of 1953, ¢. 267 (C. 2A :123-3 to C. 2A :123-15 both inclusive);

Laws of 1971, ¢. 412 (C. 2A:150A-1 to C. 2A:150A-5 both inclu-
sive);

Laws of 1973, c. 354 (C. 2A :150A-6) ;

Laws of 1956, c. 134 (C. 2A:152-17 to C. 2A:152-19 both inclu-
sive);

Laws of 1968, c. 427 (C. 2A:154-4) ;

Laws of 1967, ¢. 171 (C. 2A:1534) ;

Laws of 1968, c. 409 (C. 2A:156A-1 to C. 2A:156A-26) ;

Laws of 1970, ¢. 6 (C. 2A:158-1.1 and C. 2A:158-1.2) ;

Laws of 1970, c. 6 (C. 2A:158-15.1 and C. 2A:158-15.2) ;

Laws of 1957, c¢. 128 (C. 2A.:158-16.1) ;

Laws of 1953, ¢. 307 (C. 2A:158-18.1 and C. 2A :158-18.2) ;

Laws of 1964, c. 168 (C. 2A :158-21) ;

Laws of 1967, c. 43 (C. 2A:158A-1 to C. 2A:158A-5 both inclu-
sive) ;

Laws of 1974, c. 33 (C. 2A:158A-5.1 and C. 2A :158A-5.2) ;

TLaws of 1967, c. 43 (C. 2A:158A-6 to C. 2A :158A-20 both inclu-
sive);

Laws of 1967, c. 43 (C. 2A :158A-22);
- Laws of 1968, ¢. 371 (C. 2A:158-23 to C. 2A:158-25 both inclu-
sive);

Laws of 1958, ¢.12 (C. 2A :159A-1 to 2A :159A-15 both inclusive);

-Laws of 1952, ¢. 163 (C. 2A:162-9 and C. 2A :162-10) ;
" Laws of 1960, c. 24 (C. 2A:166A-1 to 2A :166A—4 both inclusive);

184

654
66
67
68
69
70
()1
72
73
74
7%
76
77
78
79
80
81
82

o B8

Laws of 1953, c. 83 (C. 2A :168-18 to C. 2A :168-25 both inclusive) ;

Laws of 1968, c. 282 (C. 2A:168-1 to C. 2A:168A-3 both inclu-
sive); ~

Laws of 1954, ¢. 181 (C. 2A :170-20.1 to C. 2 :170-20.4 both in¢lu-
sive); .

Laws of 1956, c. 230 (C. 2A:170-20.9 and C. 2A :170-20.10) ;

Laws of 1952, ¢. 106 (C. 2A:170-25.1) ;

Laws of 1965, c. 41 (C. 2A :170-25.9 to C. 2A:170-25.13 botb inclu-
give);

Laws of 1972, c. 143 (C. 2A:170-25.17) ;

Laws of 1955, c. 48 (C. 2A:170-77.2); '

Laws of 1962, c. 174 (C. 2A:170-77.2a and C. 2A:17-77.2b) ;

Laws of 1955, e. 277 (C. 2A:170-77.3 to C. 2A:170-77.7 both inclu-
sive);

Laws of 1962, c. 113 (C. 2A:170-77.8 to
clusive) ; .

Laws of 1964, c. 230 (C. 2A:170-77.12 to C. 2A:170-77.14 both
inclusive) ;

Laws of 1966, ¢. 314 (C. 2A:170-77.15) ;

Laws of 1966, c. 114 (C. 2A:170-90.1 and C. 2A:170-90.2).

2C:98-4. Effective Date. This act shall take effect 1 year from
the date of enactment.

C. 2A:170-77.11 botk in-

C-nsn S8 S
)P‘ \> STATEMENT

This code is based upon the final report of the New Jersey Crim-
inal Law Revision Commission of October 1971 and is the result of
a year’s review by the Assembly Judiciary, Law, Public Safety and
Defense Committee of a draft which was prepared pursuant to
Assembly Resolution No. 13 of 1972 and which was approved by
the commission. This bill includes the Assembly amendments to
Assembly Bill 642 adopted June 14, 1976.

185



(20

YIUow Yua
1.k 13, 3

FROA THE OFFLCE OF THZ GOVERXNOR

FOR IMMEDIATE RELEASE FOW FURTHER INFORMATION

AUGUST 10, 1978 JOE SANTAUGILO

Covernor Brendan Byrne today signed into law Senate Bill No. 738, the
new Criminal Code sponsored by Senator Martin L. Greenberg (D-Essex).

The measure updates and revises more than 200 years of criminal laws

for the State of New Jersey. It will take effect SeptemberAl; 1979.

"This 1s an historic event,".said the Coveinor. "This represeuts the
fulfillment of nearly ten years of criminal justice reform efforts and marks the '
achievement of one of the major goals of my Administration."

"This legislation will take us a‘significant step toward swift and sure
punishment for crimes against persons and property."

In signing the measure at a public ceremony in the State House, Byrne
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noted that severalactions willbe taken for orderly implementation of the new fode

R o . —

in the criminal justice system.

At the Governor's direction, Attorney General John J. Degnan will organize
a Coordinating Committee to educate people in the criminal juscicé system on the
Penal Code.

The Committee will Include representatives of the Administration, the
courts, police, prosecutors, probation officers and the legal profession.

The Governor noted that the courts are expected to draft suggested
laanguage for judges to use in charging a jury as to the new criminal laws.

"In addition,’' Byrne said, '"the Administration is prepared to work with
legislators to review proposed additions or amendments that may be necessary
before the Criminal Code takes effect next year.

"It is imperative that immediate steps be»cakcu to plaun and implemeat an
cducatijonal program to inform the people who werl with the criminal lavs as te the
" "

chitnaes,”’ sald Byrae.
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The Criminal Code has been actively considered by the Legislature for
the past three years. It is based on the 1971 reconmmendations of the YNew Jersey
l.aw Revision Commission, and is patterned.after a rodel penal code proposed by the
Azerican Law Institute in 1962.

Tt includes the following features:

- Classification of erimes. The Criminal Codé classifies crimes as
first, second, third and fourth degree based on degrees of severity.

~ Sentencing. The Code sets dowm determinate senteauces based on the
degree of the crime, rather than the present practice of sentemcingto a minim;m/"‘
maximum term.

For example, the second degree crimes of aggravated assault or rohbbery
carry a range of sentences from five to ten years imprisonment. In such

cases, the judge is presumed to lmpose a mid-range sentence of seven and one-half

years unless he sets down certain gpecific mitigating or aggravating circumstances.

[ERIRR PR SN e
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“"This Criminal Code is Iintended to make sentencing more definitivk," said

.che Governor. "It is designed to reduce the possibility of one judge giving a

stiff sentence and another a.light sentence for similar crimes.”

The Criminai Code in attewmpting to update New Jersey law eliminates a
number of obsolete crimes. | u |

Included among these ave stealing ice, larceny of driftwood, fefusing
to adnit entry t6M;n air rald shelter, and hawking or peddliﬁg on the beach or
boardwalk.

Octher crimes abolished under the.new Code are permitting minors in dance
halls, usin# mercury in hatters' fur, fortune telling and interscholastic
drinking. It no loager will be an offense to forceably detain honming pigeons.

kL
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SENATE JUDICIARY COMMITTEE
STATEMENT TO

SENATE, No. 738

with Senate committee amendments

 STATE OF NEW JERSEY

DATED: MAY 15, 1978

Senate Bill No. 738, ““The New Jersey Code of Criminal Justice,”’ is
based upon the Final Report of the Criminal Law Revision Commission
which was created by the Legislature in 1968 and given the responsi-
bility of revising and codifying New Jersey’s criminal law.

SustiTLE I. GENERAL PROVISIONS.

Chapter 1 of the Code contains general operating provisions along
with purposes and objections. Many of the criminal law concepts covered
by Chapter 1 (i.c. statutes of limitations (2C:1-6), standards of proof
(2C:1-13), and double jeopardy (2C:1-9 through 2C:1-12)) are sub-
. stantially the same as set forth in present statutes or case law.

Among the significant changes in current law made in Chapter 1
are the abolition of all common law erimes (see 2C:1-5). Under current
law; any offense not statutorily defined which was an indictable offense
at common law is a misdemeanor. Prosecutions under this provision are
virtually non-existent since current statutes explicitly cover all actions
i econsidered criminal at common law. The Code would eliminate this
eatchall provision and rely on the crimes specifically defined in the Code.

Another significant change in current law that it found in Chapter 1
is the Code’s reclassification of conspiracy. Under current law, con-
spiracy to commit a crime is a separate and distinct offense from the
crime itself. Thus, a person caa be convicted of both the conspiracy to
| commit a robbery and the robbery itself. The Code adopts the view that
conspiracy to commit is an inclnded offense like an attempt and that
if the crime is actnally committed, the person can only be convicted of
the crime itself. This approach, reflecting the modern trend, would
avoid multiple prosecutions.

By Judiciary Committee amendment, a provision of the Code which
" would have permitted any person imprisoned on the effective date of

1
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the Code, to move to have his sentence reviewed and to be sentenced
as if he had been convicted under the Code, was changed to permit such
review only if the person was imprisoned for any offense decriminalized
by the Code or was sentenced to a maximum term of imprisonment
which exceeds the maximum established by the Code for such an
offense. In either case, the imposition of a new sentence would be
discretionary rather than mandatory.

Also, by Committee amendment, the Senate Judiciary Committee
eliminated, at the suggestion of the Attorney (General’s Office, a provi-
sion added in the Assembly during the last session, which would have
prohibited the dismissals of prosccutions for certain offenses which
involved the use of a firecarm if such dismissal is made on a motion hy
the pnosecutor pursuant to a plea bargain: The committee felt that this
provision unduly restricted the a]nhty of the prosecutor to handle
certain eriminal cases.

Chapter 2 sets forth the general menms rea requirements for the
establishment of criminal liability ; that is, the general definitions which
establish the mental elements necessary for cach of the Code’s specifie
offenses. The Code defines four different kinds of culpability: *‘pur-
posely,’’ “‘knowingly,’’ “‘recklessly’’ and ‘‘negligently’’ (see 2C:2-2).
Under present law, such terms as ‘‘premeditatedly,”’ ¢“willfully’’ and
“unlawfully’’ serve the same function. Chapter 2 also defines varions
defenses to criminal charges (i.e. duress (2C:2-9) and consent
(2C:2-10)) and accomplice liability (see 2C:2-6).

Among the significant changes made in Chapter 2 is the inclusion of
mistake of law as a defense to a criminal charge (see 2C:2—4c. Under
current law, mistake of law is not a defense to a criminal charge. The
Code would allow mistake of law as a defense in certain limited
circumstances, i.e. reasonable reliance upon a judicial decision after-
wards determined to be invalid. By amendment, the Senate Judiciary
Committee increased from ‘‘by a preponderance of the evidence,” to
“by a clear and convincing evidence,’”’ the burden of proof which
lefendants sceking to use the mistake of law defense must satisfy.

Chapter 2 also contains a provision whereby an assignment judge

nay dismiss a prosecution if the facts of a particular case indicate

technical violation of a statute and a conviection would be inappro-
riate (sce 2C:2-11). The judge cannot act under this section unless he
. st notifies the prosecutor and provides him an opportunity to be

“ard. No such provision exists under current law.

“hapter 2 also refocnses the legal concept of entrapment. Under

- rent law, the question of whether or not a person was entrapped

1s-.on the state of mind of the accused; that is, the defendant’s
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predisposition. Under the Code, the question of entrapment rests npon”

the behavior of the law enforcement personnel involved.

Chapter 3 deals with justification defenses; those situations in which

a person may use force upon another without bemg eriminally liable for

his conduct (self-defense (2C:3—4), defense of others, (2C 3—6), defense .
of property (2C:3-6) and use of force by law onfmoomont pclsonno[

(2C:3-7)).

The major change that the Code makes with regard to Justlﬁmtmd
defenses involves the use of deadly force by law onfm cement officers,

Carrent law provides that a poliee officer can use deadly foree to
apprehend a flecing offender if the offender had committed or attempted
to commit any felony. The Code would provide that a police officer could
use deadly force to apprechend a fleeing offender if the use of such
force would not endanger innocent bystanders and if the offender was
flecing after committing or attempting to commit one of the following
erimes: homicide, kidnapping, arson, robbery, burglary of an occupied
building or a serious sexual assault. (See 2C:3-7b(2) (b) and (c).)

Chapter 4 covers the insanity defense. Prior to review hy the Senate
Judiciary Committee, the Code abolished insanity as a defense to a
criminal charge. The issue of insanity was to be addressed at a post-
conviction proceeding for the purposes of determining the disposition
of the offender; that is, whether the person should be imprisoned,
committed for psychiatric treatment or released. At the suggestion of
the Attorney Gencral’s Office and the Office of the Public Defender, the
Judiciary Committee voted to restore insanity as a defens to a criminal
charge.

The Code would have also replaced the so-called M’Naughten rule
eurrently in use in New Jersey as the legal test of sanity with the
American Law Institute test for sanity. The Committee decided to
retain the M’Naughten rule (see 2C:4-1).

Chapter 5 deals with so-called inchoate crimes; that is, attempts and
conspiracies to commit criminal offenses. Under the Code, an attempt

or a conspiracy to commit a crime is a crime of the same grade and

degree as the most serious crime attempted or the most serious crime
which is an object of the conspiracy, except that an attempt or con-
spiracy to commit a crime of the first degree is a crime of the second
degree (see 2C:54).

The major change in Chapter 5 is the inclusion of renunciation of
criminal purpose as a defense to a charge of eriminal attemipt. Current
law does not recognize such a defense. In order for a defendant to avail
himself of this defense, he must have taken whatever actions are neces-
sary to prevent the completion of the crime (see 2C:5-1d. and 2C:5-2e.).
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It should also be noted in connection with Subtitle I (first five
chapters) of the Code that the development of the legal concepts
covered by these chapters, have traditionally been left to the courts in
New Jersey. The Code attemipts to insure legislative input in these
important areas of the eriminal law by putting these concepts inte
statutory form,

SusTitLe I1. DeriNirioNs oF Sercivic OFFENSES.

Chapter 11 deals with mmrder and velated offenses. Homieide consti-
tutes murder under the Code when it is committed *‘purposely,”
“knowingly,”” or when it occurs during the commission of certain
crimes (robbery, arson, burglary, kidnapping, a serious sexual offense,
or a eriminal eseape). \

This third category (traditionally known as felony-nmrder) was
amended by thie Senate Judiciary Commitiee so that participants in
the above listed crimes would be guilty of murder, even if the killing
actually occurred as the result of an action by a non-participant (ie. a
policeman aceidentally shoots an innocent hystander when trying to
apprehend persons fleeing a robbery). The Code originally made
offenders only liable for killings actually committed by one of the
iparticipants. Offenders wonld still not he liable for the death of a
‘co-participant.

The committee also amended the Code provisions relating to ““felony-
murder’’ by deleting language which would have afforded aceomplices
otherwise guilty under the felony-murder doctrine, a defense under Jim-
ited circumstances, to a murder charge.

Murder, under the Code, is a erime of the first degree; however,
persons found gnilty of murder mayv be sentenced to up to 30 years
imprisonment. (the maximum for other first degree crimes is 20 years
imprisonment) (see 2C:3-11b). The Code also provides a special
»xtended term of imprisonment of between 30 years and a life sentence
see 20:43-7(1)).

_ The Senate Judictary Committee also deleted a section of Chapter 11
thich deals with negligent homicide. It was felt that the concept of
tgligent homicide was too broad and the section was replaced by the
urent offense of death by anto (sce 2C:11-5).

Chapter 12 deals with assanlts and related erimes. This chapter rep-

sents o generalization and  consolidation of eurrent statutory

wisions.

Shapter 13 eoneerns kiduapping and other crimes involving the

iraiut of persons against their will.

- e -
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The major change in this chapter involves the definition of kiduap-
ping. Under current law, any forcible movement of the vietim can
constitute kidnappiug; in theory, this could result in a charge when the
victim of a robbery is forced to the back of his store to open a safe.
The Code provides that the vietim must be removed from the place

where he is found in order for a kidnapping to have occurred. The Code -

further provides, however, that the confinement of a person for ransom
or the use of a person as a shield or hostage would constitute kidnapping
(see 2C:13-1). By Scnate Judiciary Committee amendment, a term of

imprisonment of between 15 and 30 years was added as a speeial

penalty for kidnapping in the first degree.

Chapter 13 also contains a new offense dealing with the interference
with custody of minor children (see (2C:13-4). No such offense occurs
under current law.

Chapler 14 which deals with sexual offenses was totally revised by
the Senate Judiciary Committee during its review of the Code. Under
this revision, there are four basic sexual offenses: aggravated sexual
assault (a erime of the first degree) ; sexual assault (a erime of second
degree) ; aggravated criminal sexual contact (a crime of the third
degree); and criminal sexual contact (a crime of the fourth degree).
The category that a particular fact situation falls among these four
offenses is dependent upon the following:

the actual sexual acts committed;

the amount of force and physical injury involved in the offense;

the age of victim and sometimes the age of the accused (i.e. consensual
intercourse between a boy of 15 and a girl of 14 would not he an offense;

consensual intercourse between a man of 20 and a girl of 14 would
be an offense) ;

the mental state of vietim (i.e. Was the vietim *“physically helpless,”’
“‘mentally defective’” or ‘‘mentally incapacitated’’); and

the relationship of the accused vis-a-vis the victim (Did the aceused
bave supervisory or disciplinary power over the victim? i.c. a prison
guard and an inmate).

Tt should also be noted with regard to these offenses that they are
defined to cover both homosexual and heterosexual situations and that
these definitions are intended to focus on the actions of the accused
rather than on behavior of the victim.

One change in present law which result from inactment of Chapter 14
is that if the other elements of the offense can be proved, a person may
be found guilty of a sexual offense even if the victim is his or her spouse
(see 2C:14-5c¢.).
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Among the other provisions of Chapter 14 are: a special minimum
term of 5 ycars for all persons convieled as a sexual offender of a
sexual offense (see 20:14-6) and a provision strictly limiting the intro.
duction of evidence of the thnn s previous sexnal conduet (see
2C:14-7).

Chapter 17 covers arson and reluted offenses. The major change in
this chapter iy the division of arson info two entegories, aggravated
arson and arson. Aggravated arson, a erime of the first degree, is
reserved for those cirenmstances which pose the greatest threat to
human life (see 2C:17-1).

Chapter 17 also consolidates and generalizes disparate current statu
tory provisions dealing with the destruetion of property (i.e. desecration
of a cemelery) into the broader concept of eriminal misebief (2C:17-3).

(‘]mptel 18 deals with burglary and criminal trespass. The major
change in the expausion of the definition of burglary to include those
circumstances whereby a person gains entrance to a building lawfully
and then remains theve unlawfully for the purpose of committing an
offense (sce 2C:18-2a(2)). By committee amendment, the offense of
burglary was expanded to cover burglaries of boats and airplanes.

Chapter 19 covers robhery and remains substantially uncehanged from
present law.

Chapter 20 coneerns theft and related offenses. The Code consolidates
various property crimes (i.c. larceny, embezzlement, blackmail, extor-
tion, conversion, receiving of stolen property) into a single offense of
theft with the aim of aiding prosecutions by permitting a conviction for
theft by proving that the offense was accomplished by any of the
methods (extortion, deception, cte.) enumerated in the chapter (see
sections 2C:20-3 through 2C:20-10).

Chapter 21 covers forgery and other related fraudulent practices,
i.e. bad cheeks, misuse of eredit cards, nmlawful eredit practices. The
Code generalizes and consolidates current law in this area.

" Chapter 24 deals with offenses agninst the family, children and
incompetents (i.e. bigamy, endangering the welfare of children, unlaw-
ful adoptions).

The major change in Chapter 24 involves the inelusion of a defense to
‘a charge of bigamy if the accused reasonably believed his first spouse
was dead, or he reasouably believed he was legally eligible to remarry
(i.c. possessed a divoree deeree which he believed valid) (see 2C:24-1).
Current. law does not recognize such a defeuse,

. Chapter 24 sets forth a new offense not found in eurrent law, endan-
woring the welfare of an incompetent (see 2C:24-7).
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Chapter 27 concerns bribery and corrupt influcnce with regard to
public administration, i.c. threats and other improper influence in
official and political matters, retaliation for past officinl action, and
gifts to public servants by persons subject to their jurisdiction.

It should be noted that the provision concerning gifts to public ser-
vants by persons subject to their jurisdiction does not inelnde the giving -

 of small gifts whicl involve ‘‘no substantial risk of undermining official

impartiality,’’ i.e. a bottle of liquor at Christmas (sce 201 :27-6e.(3)).

The Scnate Judiciary Committee npgraded offenses involving unlaw-
ful gifts to public servants from erimes of the fonrth degree to erimes of
the third degree.

Chapter 28 covers perjury and other falsifications in official matters,
Chapter 28 contains two major changes. Current law does not recognize
retraction of false statements as a defense to perjury. The Code would
allow retraction as a defense if the retraction is made prior to the
termination of the proceeding (see 2C:28-1d.).

The other major change in Chapter 28 concerns the amount of cor-
roboration necessary to sustain a conviction for perjury. Under current
law, a conviction for perjury may be sustained based solely upon the
contradictory testimony of a single witness. The (‘ode requires contra-
dictory testimony by at least two witnesses (see 2(':28-1¢.), This marks
areturn to the common law rule.

Chapter 29 concerns the obstruction of goverumental operations,
i.e. escapes, bail jumping, resisting arrest. The major change in the
chapter involves the hindering of apprehension. Under present law,
a person cannot be prosecuted for helping his spouse avoid appre-
bension. The Code does not recognize this exceplion, although such
aid by a close family member would result in a lower grade of offense
than would normally be assessed for such illegal assistanee (see
2C:29-3g.).

Chapter 30 involves misconduct in office. Its provisions present a
codification of offenses (i.e. misfeasance in office) which, while not found
in current New Jerscy statutes, were indictable at common law.

Chapter 33 deals with riot and related public disturbance offenses,
i.e. false alarms. The major change in this chapter involves the offense
of riot. Under prescnt law, a law enforcement officer who kills or
injures a person in the course of dispersing a riot is deemed guiltless
despite the circumstances surrounding the incident. The Code eliminates
this specific provision, and relies upon the defenses involving use of
force by law enforcement officers outlined in 2C:3-7 to cover this
situation.



Chapter 33 contains two sections not found in present law. One is
titled harassment (see 2C:33—4) and is meant to cover, among other
tivitics, the making of obscene telephone calls. The other new offense
the obstruction of highways and other public passages (see 2C:33-7).
third section containing the new offense of cutting in line was deemed
mecessary and deleted by the Senate Judiciary Committee.
Chapter 34 concerns public indecency, i.c. open lewdness, prostitution,
scenity. By Senate committee amendment, a new section making it a
sorderly persons offense to sell obscene material to persons 16 years
age or older (sce 20:34-3) was included in the Code. Prior to the
«dition of this section, the Code prohibited only the sale of obscene
aterials to persons under 16 years of age and the public display of
scene materials. '

Chapter 37 deals with gambling offenses. The major changes in this
apter involve the gradation of gambling offenses, the amount of the

ics preseribed for gambling offenses and the decriminalization of

rtain gambling activities.

Recognizing that illegal gambling is a source of substantial revenues
those involved in organized erime, the Code adopts a gradation for
imbling offenses which focuses law enforcement cfforts upon those
yrsons at the managerial level of gambling operations and a schedule
" fines which emphasizes fines as a deterrent to the monetary gains
hich result from gambling activities.

As an example of the type of gradation employed, under the provi-
ons of 2C:37-2, a person who engages in bookmaking to the extent he
ceives or accepts in any 1 day more than five bets totaling more
an $1,000.00, or reccives in connection with a numbers operation
oney or records from a person other than a player or more than
00.00 in 1 day in plays, is guilty of a erime of the third degree.
person who receives three or more bets in any 2-week period is guilty
“a erime of the fourth degree. Otherwise, any offensc under 2C:37-2is
disorderly persons offense.

In addition to this type of gradation based on the level of organiz-
onal involvement which is followed thronghont the various sections of
liapter 37, the Code prescribes the following fines for gambling
ffenscs :

Crimes of the third degree

- Crimes of the fonrth degree up to $15,000.00
Disorderly persons offenses up to $10,000.00
The normal fine preseribed by the Code under the provisions of
(12425 for erimes of the third or fonrth degree is up to $7,500.00 and
2 disorderly persons offenses, up to $1,000.00.
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up to $25,000.00

In addition to 1.;he type of gradation and the amount of fines, the
major change.w.]nch would result from the adoption of Chapter 37
would be decriminalization of certain gambling activitics now punish-
ab1.e ppdex: our current statutes. Those persons engaging in ganibiing
activities in the capacity that the Code defines as a ‘‘player,” (see
2C :6?7—10.), i.e., a person making a bet, playing a number or .participat- -
ing in a poker game, would no longer be subject to criminal sanctions:

. Several ax.nendments in Chapter 37 were made by the Senate Jadi-

ciary Committee. .To aid in the prosecution of gambling, the outright
‘player’’ exemption contained in 2C:37-2 was eonverted to an affirmaZ -
tive defense (see 2C:37-2¢.) so the burden would be on the defendant
to show .that he was participating in gambling activities as a player
Also.to aid prosecutions, the phrase ‘‘rather than in a casual or personai
fashion’’ was .deleted from the definition of bookmaking in 2C:37-1g
In. n;aklpg this deletion, it was not the intent of the committee tc;
criminalize casual betting, but rather, to remove any possible impedi-
ment to successful prosecutions of professional gamblers.

Other changes made by the Judiciary Committec include:

An amendment to various sections of Cha - i

I ! pter 37 to clarify that
persons convicted o.f gambling offenses in addition to the speciall);' pro-
vided fines, are subject to other penalties provided in the Code;

An amendment to equalize the penalties for maintenance of a gam-
bling resort in a private premises, and for maintenance of a resort in
a public premises (the Qode had made the former a crime of the third
degree and the latter a disorderly persons) ; the committee made both a
crime of the fourth degree (see 2C:37—4); and

An amendment to clarify that the possession of le

: . ) gal out-of-state
lottery tickets (i.e. New York lottery tickets) would
Ty ry ) would not be an offense
t}E)hapter 39 setAs forth }tl)ﬂ’enses involving the use of firearms and
other weapons. Among the major changes in i
Pl e b ges in current law made in
Under the Code, if a firearm is found in an automobile, it is
y 1t resumed
to be possessed by all the occupants unless the firearm is fmmdpupon the
person of the occupants or concealed out of view, i.e. in the glove com-

partment or trunk (sece 2C:39-2). No similar provision exists in current

law.
Under the Code, possession of ‘‘dum-dum’’ or hollow-nose hullets
:y szzrspns other t]}mn Inw enforeement officers or persons engaged in
unting or target shooting is an offense. No such prohibiti '
exists (see 20 :39-3f). protibifion currently
-
9



Under the Code, a person who has a handgun in his possession without | gystem with a system dividing indictable offenses into crimes of the’
wving both a permit to purchase a handgun aind a permit to carry is first, second, third and fourth degree (see 2C:43-1 a). Non-indictable
ity of an oﬁ'cu.se (see 2C:39-5b.). Under current law, a person need offenses would be divided into disorderly persons offenses and petty -
nly have a permit to carry. disorderly persons offenses (see 2C:43-8);

The Code contains a provision permitting the voluntary surrender,
vithout penalty of unlawfully possessed weapons, This provision does

B. Lenoru or OrpiNary TerM oF IMPRISONMENT

1ot provide immunity from prosceution for an offense other than that of Under current law, a high misdemeanor is punishable by up to 7 years-
he unlawful possession of such surrendered weapons (see 2C:39-12). imprisonment ; a misdemeanor is punishable by up to 3 years imprison-
No similar provision is found in current law. ment ; and a disorderly persons offense is punishable by up to 6 months . .
Under enrrent law, the prolitbition against the possession of certain imprisonment. '
veapous, e, switehblades, stilettos is absolute. The Code would modify The Code provides the following sentencing strueture:
his absolute prohibition by prohibiting possession of sucli weapons Crimes of the first degree between 10 and 20 years
vithout any explainable, lawful purpose (see 2(::39-3c.) 2C:43-6a(1)
By Senate committee amendment, motor vehicle inspectors were Crimes of the second degree between 5 and 10 years
neluded among those law enforeement officials totally exempted from 2C:43-6 a(2)
he provisions of 2C:39-5 which prohibits the possession of weapons Crimes of the third degree between 3 and 5 years
vithout a license. Under the Code, motor velicle inspectors were in- 2C:43-6 a(3)
Jluded among those exempted from the prohibition against possession Crimes of the fourth degree not to exceed 18 months
»f only handguns and rifles without a license (see 2C:39-6). 2C:43-6a(4)
Chapter 40 deals with minor offenses relating to public safety, ie. Disorderly persons offense : not to exceed 6 months
thandonment of refrigerators, refusal to yield a party line. Its provi- 2C ‘4:?‘8
sions represent no change from current law. Petty disorderly persons offense not to exceed 30 days

2C:43-8 i

(The minimum term for crimes of the first degree was changed from

8 to 10 years and the maximum term for erimes of the sceond degree
was changed from 8 to 10 years by Senate committec amendments.)

It should be noted in connection with Subtitle IT that enactment of
he Code will result in the nineteen chapters contained in Subtitle I
weoming the source of all nondrug related eriminal offenses in New
Jersey (drug related otfenses are presently found in Title 24 and are

10t affveted by this revision). Also, as the result of enactinent of the It should be noted in connection with this sentence strueture that
tode, certain aets currently eriminal wonld, beeause of their omission ; the minimum-maximum sen.tence now in use in New Jerse_v would be
rom Subtitle T1, be deeriminalized. Tn addition to social gambling men- abandoned. The sentencing judge would only set the maximum sentence
ioned above in connection with Chapter 37, those acts which would be from the range of sentences listed above. In cases involving convictions
loeriminalized include: consensnal sodomy, forpication, adultery and of erimes of the first and second degree, the Code does, however, permit

the judge to set a minimum term of one half of the sentence which must

sitering.
) be served before the offender is eligible for parole (sce 2(7:43-6 D).

supnitik L SENTENCING, )
: Chapter 43 includes the classification of offenses under the Code C. LenorH of ExTENDED TERMS OF IMPRISONMENT
ind the anthorized disposition of offenders (i.e. the length of prison The Code also provides for the following extended terms of imprison-
“trm and the amount of fines.) Major changes under the provisions of ment (the criteria for the imposition of these terms will be discussed in
Shapter 43 are as follows: connection with Chapter 44).

A UrassiFicarioNn or ('imes Murder between 30 years and life imprisonment

Under curre wsey law. erimes are divided i ; o f 2C:43-7 a(1)

Under current New Jersey law, crimes are divided into high mis Crimos of the first degree between 20 years and life imprisonment

Jemeanors and misdemeanors; non-indictable offenses are classified as 27 a2
disorderly persons offenses. The Code would replace this classification 2C:43-T a(2)
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Crimes of the second degree
2C:43-7 a(3)

‘Crimes of the third degree
2C:43-7 a(4)

(By Senate commrittee amendments the maximum extended term for
murder was changed from 50 years to life imprisonment; the extended
term for other crimes of the first degree was changed from between
15 years and 30 years to between 20 years and life imprisonment; the
extended term for crimes of the second degree from between 8 years
and 15 years to between 10 years and 20 years and the maximum term
for crimes of the third degreec from 8 to 10 years.).

The court may also set a mandatory minimum in connection with
extended terms as was noted above in connection with the erdinary
terms (see 2C:43-7 b).

D. Fixnes

Under current law, those found guilty of a high misdemeanor are
subject to fine of up to $2,000.00; those guilty of a misdemeanor, to fine
of up to $1,000.00; and of a disorderly persons offense, to a fine up to
$500.00. There are, however, scattered throughout current statutes, a
wide range of different fines for different offenses ranging in amount
from $25.00 to $100,000.00.

The Code would set up the following fine structure:

between 10 years and 20 years

between 5 years and 10 yearns

Crimes of the first or second degree 2C:43-3 (a) $15.000.00
Crimes of the third or fourth degree 2C:43-3 (b) $7,500.00
Disorderly persons offense 2C :43-3 (c¢) $1,000.00
Petty disorderly persons offense 2C:43-3 (d) $500.00

The Code would also allow for the imposition of a fine of up to double
the pecuniary gain to the offender or loss to the victim caused by the
conduct constituting the offense (see 2C:43-3 e). No such provision is
found under existing law.

"-I. REsTITUTION

- Under current law, there is no authorization for the imposition of
restitution in conjunction with a sentence of imprisonment. The Code
would permit the imposition of restitution in cases in which the offender
is also sentenced to imprisonment (see 2C:43b b (4)).

I". SusSPENSION OF SENTENCES

Under curvent law, a jndge has the power to suspend the imposition
of sentenee (that is, not {o prononnee any sentence) or to suspend
execution of sentence (that is, pronounce a custodial sentence and
suspend serving it). On the rationale that when a suspension 1s to be
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revoked, the causes of the revocation should be considered by the judge
in imposing sentence and that the judge should not be bound by any
previously fixed sentence, but rather, should be free to impose any sen-
tence which could have originally been imposed, the Code would elimi-
pate the power of a judge to pronmounce sentence and suspend its
execution and only allow a judge to suspend the imposition of sentence -
(see 2C:43-2 (b));

G. EXPANSION OF THE JURISDICTION OF SENTENCING COURT

Under current law, by court rule, there are strict time limitations on
when a motion may be brought for modification of sentences. The Code
would allow the sentencing court to retain permanent jurisdiction to
hear motions for modification of sentence at any time, although the
court would not be required to hear more than one such motion a year
(see 2C:43-2 e) ;

H. SEeparaTE Parore TerM

Under the provisions of the Code, a criminal sentence has two parts.
The first part is the original term of imprisonment; the second part is
the parole term. The Code views parole as a period of supervised release
which is an invaluable incident to any prison sentence. This position
represents an abandonment of the concept of parole as a portion of the
original prison sentence not required to be served in prison. Thus, even
if an offender were to serve his entire sentence, he would be on parole
for some period of time. Sentences of imprisonment for crimes of the
first, second or third degree carry a parole term of one year; crimes of
the fourth degree a parole term of 6 months (see 2C:43-9b);

I. PrerriaL INTERVENTION ProGrams

Pretrial intervention programs are currently operating in New
Jersey pursuant to court rule. The Code would place authorization for
pretrial intervention programs into our statutes, thus allowing for
legislative input into the operation of such programs. As amended by
the Senate Judiciary Commiittee, entrance into a P'TI program would
be controlled by the prosecutor. All offenders regardless of offense
would be eligible for such a program except that a person could only
be admitted once to such a program. The committee also lengthened to
3 years the period an offender could spend in supervisory treatment
(under current court rule, PTI is available on a 3-month basis with
provisions for extensions). To facilitate the administration of rry
programs, the committee added provisions requiring that cach county
prosecutor file a report with the Attorney General’s office on the
operation of PTT in their county and requiring the Attorney General’s
office to keep a central index of all persons admitted to PTI programs.
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Chapter 44 sets forth the criteria to be used by courts in deciding
whether a particular offender should be sentenced to a regular term of
imprisonment, an extended term of imprisonment, or whetlier a fine or
restitution should be imposed. Among the new sentencing concepts and
changes in present law in Chapter 44 are the following:

A. Pursumrrions witH Resarn o SEnTENCE oF IMPRISONMENT

Prior to review by the Senate Judiciary Committee, the basie sen-
tencing presuinption provided in the Code was non-imprisonment unless
imprisonment was found by the court to be necessary for the protection
of the publie under criteria favoring imprisonment discussed below
(sce 2C :44-1a). This presumption of non-imprisonment was deleted by
the committee except with regard to first offenders convicted of an
offense of the third degree or less (sce 2C:44-1e). The committee
retained a provision establishing a presumption of imprisonment for
those convicted of an offense of the first or second degree (see
2C:44-1 4d).

B. Cnrreria 18 Favor oF A SENTENCE 0F IMPRISONMENT
(20 :44-1a)

The following factors favoring inprisonment are to be weighted by
the sentencing judge:

(1) The nature and circumstances of the offense;

(2) The gravity and seriousness of harm inflieted on the vicetim;

(3) The risk that the defendant will commit another erime;

(4) The need for correctional treatiment which can be provided only
in an institution;

(5) A less sentence will depreciate the seriousness of the defend-
ant’s erime because it involved a breach of the public trust under
chapters 27 and 30;

- (6) The offense is characteristic of organized criminal activity;

(7) The defendant has previously been convicted of a erime or other
penal oftfense;

"~ "(8) The crime was committed in an especially heinous, cruel or
‘Jepraved manner;

~(9).The defendant committed the offense as consideration for the
receipt, or in expectation of the receipt of anything of pecuniary value;

(10) The defendant procured the commission of the offense by pay-
nméent or promise of payment, of anything of peenniary valune;

“(11) The defendant committed the offense against a police or other
law enforcement officer, correctional employee or fireman, while per-
-forming his duties or because of his status as a public servant;
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(12) The need for deterring the defendant and others from violating
the law. ,

Paragraphs (1) and (2) and (7) through (12) were added by Secnate
Judiciary Committee amendments. :

C. Crrteria To BE WEIGHED IN FAVOR OF SENTENCE OF
Non-ImprisoNMENT (2C:44-1Db) ‘

The following criteria in favor of non-imprisonment are to be con-
sidered by the sentencing judge:

(1) The offender neither caused nor threatened scrious harm;

(2) The offender did not contemplate that his conduct would eause
or threaten serious harm;

(3) The offender acted under a strong provocation;

(4) There were substantial grounds to excuse or justify the offender’s
conduct ;

(5) The victim induced or facilitated the crime;

(6) The offender did or will compensate the victim;

(7) The offender bhas no prior history of criminal activity;

(8) The offender’s conduct was the result of circumstances unlikely
to recur;

(9) The character and attitudes of the offender indicate that he is
unlikely to commit another offense;

(10) The offender is particularly likely to respond to probationary
treatment ;

(11) The imprisonment of the defendant would detail excessive
hardship to himself or his family.
In reviewing both the criteria for and against a sentence of imprison-
ment, it should be noted that under current New Jersey law, there is
no statutory eriteria to guide judges in imposing sentences. However,
several of the factors listed above have been cited in recent case law as
being relevant for the purpose of determining the proper sentence.

Q. OwrTErIA For EXTENDED SENTENCES
Offenders falling under the following four categories are eligible for
the extended terms of imprisonment:

Persistent offenders 2(C:44-3(a)

Professional eriminals 2C:44-3(h)
Offenders who commit crimes for pecuniary gain 2C:44-3(¢)
Offenders who are found to be dangerous and

mentally abnormal 2C:44-3(d)



By committee amendment, the Senate Judiciary Committee added’ The Code enumerates the following specific offenses, conviction of

the dangerous and mentally abnormal category and expanded the per-
sistent offender and professional criminal categories. Under current
law, there are no provisions for extended sentences, although current
law does provide additional penalties for offenses committed while
armed and for offenses committed by habitnal offenders.

D.  Crireria vor Imrosition or Fines aNp ResTiTuTION

The Code provides that the fines and restitution may be imposed if the
defendant derived a pecuniary gain from the offense ov if the court is
of the opinion that a fine or restitution is an especially effective deter-
rent for the type of offense involved (sce 2C:44-2 a(1) and (2)).

The Code also provides that the court should consider the offender’s
ability to pay a fine or make restitution and may sentence a defendant
to pay a fine only if such payment would not prevent the defendant from
making restitution (2C:44-2 b and c).

Again, as in the case of the eriteria for the imposition of sentences of
imprisonment, there is no present statntory criteria for the imposiiton
of fines, although present case law does contain criteria with regard
to the imposition of monectary penalties similar to that found in the code.

E. MuLtiPLE SENTENCES

The Code retains the present general rule that multiple sentences
run consccutively or concurrently at the discretion of the court. The
Code, however, imposes the following limitations not found in current
law on that discretion:

A tzim to a State penal or correctional institution and a term toa
counly institution shall run concurrently and both sentences shall be
satisfied by service of the State term (2C:44-5 a(1)).
~ The aggregate of consecutive terms to a county institution shall not
exceed 18 months (2C:44-5 a(2)).

The aggregate of consecutive terms shall not exceed the longest
extended term authorized for the highest grade and degree of crime for
-which any of the sentences was imposed (2C:44-5 a(3)).

* Not more than one sentence for an extended term shall be imposed

. (2€:44-5 a(4)).

" Chapter 45 deals with suspension of sentence and probation
Chapter 46 deals with the collection of fines. Both, with minor exemp-
tions, follow present statutory and case law.

" Chapter 58 concerns the licensing of firearms. Two major changes in

_current ldw are made in Chapter 58. First, under current law, persons

“conyicted of any offense cannot obtain a permit to purchase a firearm.
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which would be a bar to obtaining a permit: assault; robbery; theft;
burglary; arson; a serious sexual offense; murder or kidnapping. (se
2C:58-3¢. (1)). ' -

Secondly, the Code would require that an order for a minor to use.
a firearm, le must obtain a license. Under current law, no such lice‘nsq
requirement exists (see 2C:58-6).

Other changes found in Chapter 58 include: '

The number of days for the period of consideration of an applicatior
for a permit to purchase or a firearms identificalion card has been
extended from 10 days to 30 days for residents and from 15 to 45 days
for non-residents (see 2C:58-3f);

The fee for a permit to carry a handgun was increased from $3.00
to $10.00 (see 2C:58—4d.); and

The Code shifts responsibility for investigation of applications to
possess machineguns from the sheriff to the county prosecutor (sce
2C:58-5).

Chapter 51 deals with the loss of rights (i.e. right to vote; right to
hold office), which are incident to a conviction for a criminal offense.
Chapter 51 also deals with such issues as the sealing of arrest records
and the expungement of criminal records. Its provisions represent no
significant change from existing law.

Chapter 62 sets forth the procedures to be followed in cases of willful
nonsupport and follows existing law.

Chapter 64 concerns the procedures to be followed when contraband
(i.e. illegal drugs) or other property (i.e. money resulting from gam-
bling operations) is seized as the result of criminal investigations.
These procedures basically follow existing law.
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A REVIEW OF THE LEGISLATIVE HISTORY OF THE
NEW JERSEY CODE OF CRIMINAL JUSTICE

INTRODUCTION

In accordance with its continuing efforts to assist the bar, the bench and the
general public in the implementation and comprehension of the New Jersey Code of
Criminal Justice (penal code), N.J.S.A. 2C:1-1 et seq., this issue of the Criminal
Justice Quarterly is devoted entirely to the legislative history of the penal code. As a
new statute, the code will present a series of significant questions in construction. Such
questions did not tend to arise under prior law. Some of the most serious crimes, such
as murder, were defined in New Jersey through incorporation of common law
concepts.' Other crimes were created by statute many decades ago and their meaning
has been refined through numerous judicial opinions rendered by appellate courts.
There were very few criminal proscriptions, arising either by legislation or common
law incorporation,? that continued to harbor ambiguities relevant to most
prosecutions. Criminal practitioners, both prosecutors and defense attorneys, could be
confident when evaluating a case and determining whether to initiate (indict) or
terminate (plead, seek trial or dismiss) a case. If the criminal bench or bar entertained
any doubts as to the applicability of a penal statute to a given set of facts, those doubts
could generally be dispelled by a few hours of research into pertinent case law. The
research focus was primarily on prior decisional source materials. That focus was fully
appropriate because New Jersey’s criminal law was closely rooted to the common law
as it was developed by the judiciary.

N.J.S.A. 2C:1-5(a) provides that ‘‘{cJlommon law crimes are abolished and no
conduct constitutes an offense unless the offense is defined by this code or another
statute of this State.”” By these words, the Legislature annulled centuries of common
law development and revolutionized the entire approach to further development in the
criminal law of New Jersey. No longer would the criminal law remain the virtually
exclusive domain of an unelected judiciary constitutionally insulated from the people.
Rather, the authority of the democratic branches of government, the Legislature and
the executive, was conclusively established and, for the first time, comprehensively
exercised. By enacting the penal code, the Legislature also transformed the nature of
legal analysis and research in criminal cases. The predominant inquiry is now addressed
to determining the legislative intent in accord with the principles of construction
created by the Legislature itself.* Obviously, the significance of prior case law has been
reduced. It has not been eliminated altogether because the penal code itself provides
that the ‘‘provisions of the code not inconsistent with those of prior laws shall be
construed as a continuation of such laws.”’* Nonetheless, codification has reordered
the priorities of legal analysis and largely eliminated judicial flexibility in applying the
criminal law. Legislative intent will become the keystone for determining legal rights
and responsibilities.

Discerning legislative intent will not always be a simple task. The penal code was
written to be clear, but it was not always clearly written. Ambiguities and uncertainties
were inevitable for a variety of reasons. There is a degree of precision beyond which
human language cannot proceed. There is an understandable inability of any statute to
comprehensively dispose of every conceivable factual problem and, by definition, of
those myriad fact patterns that could not have been foreseen by the legislative drafters.
Some ambiguities were deliberately created as the result of compromise or to afford
some slight leeway to courts in the process of construction. Finally, the process

See N.J.S.A. 2A:113-2; State v. Young, 77 N.J. 245 (1978).
N.J.S.A. 2A:85-1.

N.J.S.A. 2C:-2.

N.J.5.A. 2C:1-1(e).

Ealb i A
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through which the code passed between 1971 when it first surfaced and September 1,
1979, when it became effective, tended to create problems in interpretation. The
superb articles prepared by Professor Cameron Allen detail the tortuous path the penal
code followed in a series of proposals. Each proposal differed in some respect from the
one before it. A stew that has been reheated and reseasoned a number of times by
different chefs may be as good as it was originally, but it will undoubtedly taste
different.

The criminal law must be certain. It must provide a clear set of rules by which
people can regulate their conduct and anticipate the State’s compliance with its
responsibilities to guarantee “‘the protection, security, and benefit of the people.’’*
The people can only be secure from crime, now the greatest threat to their civil
liberties, if swift, sure, and severe punishment is imposed. The penal code, the
reformed parole system and the speedy trial program now being developed and
implemented in New Jersey represent a concerted endeavor to adjust the criminal
process to present conditions. Further adjustment through future amendments will
probably be necessary, for by enacting the penal code, the Legislature has assumed an
on-going responsibility for monitoring and revising the criminal laws. Since 1978, the
penal code has been frequently amended to respond to different conditions and
pressures. Amendments will be adopted in the future. This does not represent a failure
of the code, but rather its greatest success. Today, unlike during the preceding
centuries, alterations in the criminal law are a matter of public debate and resolution
by elected officials. Those officials must meet their challenge in the legislative arena.
The bar and bench face the challenge in the judicial arena as they attempt to discern
the legislative intent.

The available sources of legislative intent for the penal code are limited. The two
volume report issued in 1971 by the Criminal Law Revision Commission is a principal
resource. Volume II of that report represents a commentary on the meaning of the
penal code provisions as proposed in 1971, The report itself draws significantly on the
Model Penal Code compiled by the American Law Institute. Hence, recourse to the
commentary in the various drafts of the model code can be useful where the New
Jersey provision closely resembles that proposed in the model code.

Much of the language in the New Jersey Penal Code was adopted during the eight
year legislative process. This issue of the Quarterly includes three key legislative
reports. The first of those reports is the Senate Judiciary Committee’s statement on
New Jersey Senate Bill No. 738 (1978). That bill was signed into law and embodies
that penal code itself. A second source of legislative intent is the Senate Judiciary
Committee’s report on New Jersey Senate Bill No. 3203 (1979), which contains the
so-called ‘‘consensus amendments’’ to the penal code. A virtually identical set of
amendments was considered and approved by the New Jersey Assembly in New Jersey
Assembly Bill No. 3279 (1979). Largely, although not entirely, for technical reasons,
the Senate bill, rather than the Assembly bill, was finally adopted. Hence, the report
of the Assembly Judiciary Committee on New Jersey Assembly Bill No. 3279 (1979) is
also a valuable repository of legislative intent. Both the Senate and Assembly
Judiciary Committees considered the ‘‘consensus amendments’’ simultaneously and
reviewed the amendments adopted by each other. The reports of the two committees
are by no means identical. This reflects the different emphasis of each committee and
sometimes the greater focus on those portions of the amendatory legislation first
proposed in one committee or the other. Finally, this issue of the Quarterly includes
““Comments Upon the New Jersey Penal Code,’’ by Professor Robert E. Knowlton, of
Arkansas University School of Law, who was the Chairman of the Criminal Law Revi-
sion Commission, and could be deemed the ‘‘father’’ of the penal code.

S. N.J. Const. (1947), Art. I, par. 2.

29




1

The editors of the Criminal Justice Quarterly are indebted to Professor Cameron
Allen and the Institute for Continuing Legal Education for permission to reprint
Professor Allen’s compendia of legislative history materials. The editors wish to
express their gratitude also to Professor Robert E. Knowlton and the Rutgers Law
Review for permission to reprint the article by Professor Knowlton that appeared in
their May 1979 issue.®

PREFACE
The following Legislative History of the New Jersey Code of Criminal
Justice (Title 2C) and its amendments enacted prior to September 1, 1979,
was prepared by Cameron H. Allen, Professor of Law and Law Librarian of
Rutgers University, for the Institute for Continuing Legal Education, and is i
being reproduced herein with the permission of the Institute.

6. See Knowlton, ““Comments Upon the New Jersey Penal Code,” 32 Rutgers L. Rev. 1 (1979).
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LEGISLATIVE HISTORY
OF THE '
NEW JERSEY CODE OF CRIMINAL JUSTICE
(Title 2C)

by
Cameron H. Allen

Professor of Law and Law Librarian
(Rutgers University, Newark, N.J.)

For the first time in its history the New Jersey legislature has totally codified,
reorganized and modernized its criminal statutes, by Chapter 95 of L.1978;
approved by Governor Byrne on 10 August 1978. The effort involved goes back
over ten years. Various personalities at the Rutgers Law School have played
prominent roles in its drafting.

The impetus for the Code sprang from Governor Richard Hughes:

New Jersey. Governor (Hughes)
Sixth annual message . . . to the Legislature, January 9, 1968, at p. 11,
who proposed: ‘“The creation of a blue ribbon commission to review the
Criminal statutes of New Jersey . . ."’

He was led to this step by the work undertaken prior thereto and concurrently
therewith by the New Jersey Commission to Study the Causes and Prevention of
Crime in New Jersey. This Commission had been created by:

New Jersey. Senate Bill 386.
9 May 1966 Would create Commission (of the name)
22 May 1966  Reported, 2d reading
31 May 1966 Passed in Senate, amended
6 June 1966 Passed in Assembly
14  June 1966 Approved as C.84, L.1966.

Subsequently the Commission was directed to study the report of the President’s
Commission on Law Enforcement and Administration of Justice and to come up
with ways and means of implementing the recommendations in that report.

New Jersey. Senate Concurrent Resolution No. 18.
6 March 1967 Introduced
6 March 1967 Passed in Senate
8 May 1967 Passed in Assembly
9 May 1967 Filed

Interest in speeding matters is reflected in:

20 March 1967 Would require the Commission to submit a
preliminary report before January 1, 1968,
and the final report on January 1, 1969,
10 April 1967 Passed in Senate
8 May 1967 Passed in Assembly
7 July 1967 Approved, C.140, L.1967
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6. The work product of this Commission is reflected in the following publications:

New Jersey. Commission to Study the Causes and Prevention of Crime in
New Jersey.
Staff Report: A Survey of Crime Control and Prevention in New Jersey.
March 1968 (208 pp.)

New Jersey. Commission to Study the Causes and Prevention of Crime in
New Jersey.
A Survey of Crime Control and Prevention in New Jersey. March 1968.

(27 pp.)

7. The latter was intended initially as a preliminary Report but became the final
Report since Governor Hughes had meanwhile created by:

New Jersey. Governor (Hughes)
Executive Order No. 37, 4 Jan. 1968
New Jersey Council Against Crime. (L.1967, p. 1227-1229)
(in anticipation of the enactment of federal legislation referred to under
the next item.)

8. This Council was subsequently directed to advise the New Jersey State Law
Enforcement Planning Agency created by:

New Jersey. Governor (Hughes)

Executive Order No. 45, 13 Aug. 1968

N.J. State Law Enforcement Planning Agency (L.1968, p. 1713-1716)
whose function was to take advantage of recent federal legislation
(the ““Omnibus Crime Control and Safe Streets Act of 1968’)

9. However, in the meantime, Governor Hughes was persuaded that a thorough
overhaul of New Jersey’s Criminal Statutes might be in order, to assist in the
control and prevention of crime. Hence, his reference above in his Sixth Annual
Message of 9 January 1968.

10. By 11 March 1968 there had been adopted:

N.J. Senate Concurent Resolution No. 44

11 March 1968 Would create 14 member legislative
committee to study the system of criminal
justice.

11 March 1968 Passed both houses.

14 March 1968 Filed

26 March - -

5 Apr. 1968 Public hearing held

which established a Special Joint Legislative Committee to Study Crime
and the System of Criminal Justice in New Jersey.

11. This Special Joint Legislative Committee swung almost immediately into action
and conducted extensive hearings. These have been published as follows:

New Jersey. Special Joint Legislative Committee to Study Crime and the
System of Criminal Justice in New Jersey, as Created by Senate
Concurrent Resolution Number 44.

Public hearing 26-29 March, 2-5 April 1968 (8 vols. bound in 2 vols. by
Rutgers Law Library)
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12. As a result of the views it had heard in these hearings, the Committee issued its
Report:

New Jersey. Joint Legislative Committee to Study Crime and the System of
Criminal Justice in New Jersey.
Report. April 22, 1968 (27 pp.)

13. This Report made a total of nineteen recommendations, a number of which were
legislatively implemented in succeeding years, e.g., the New Jersey Department of
Criminal Justice, the New Jersey Commission of Investigation, compensation for
innocent victims of violent crinie, and the Rutgers School of Criminal Justice.
The recommendation of immediate concern here, however, is:

Recommendation 15: Criminal Law Revision Commission. (at pp. 17-18)
“It is clear that New Jersey’s system for administering criminal justice
would be strengthened, individual liberties and fair trials increased, and
the cause of justice thereby advanced, if an independent commission were
established to make a detailed analysis and redrafting of substantive and
procedural criminal law . . .”

14. Little time was lost in the Legislature in the effort to implement Recommen-
dation 15:

New Jersey. Assembly Bill 710.

29 April 1968 Introduced, to create a nine member
bipartisan Criminal Law Revision, 3
Senators, 3 Assemblymen, and 3 Citizens
appointed by the Governor.

27 May 1968 Passed the Assembly

13 June 1968 Passed the Senate

4  Sept. 1968 Approved as C281, L.1968

15. The Criminal Law Revision Commission was organized in the Spring of 1969. Its
membership consisted of:

Prof. Robert E. Knowlton, T. Girard Wharton, Esq., the Hon. Edward
Gaulkin, Dominick J. Farrelli, Alvin E. Granite, and Richard McGlynn,
Esq., and three Assemblymen: William K. Dickey, Charles J. Irwin,
Ronald Owens.

16. Professor Knowlton of the Rutgers Law School was made Chairman of the
Committee and T. Girard Wharton the Vice Chairman. Professor John G.
Graham of the Rutgers Law School in Newark was named Secretary of the
Commission. The offices of the Commission were established at the Rutgers Law
School in Newark, and the following staff of consultants were engaged to assist in
the work:

Daniel Coburn, Rutgers Law School, Newark, Class of 1968,
Florence E. Peskoe, Rutgers Law School, Newark, Class of 1968,
Barry E. Evenchick, Rutgers Law School, Newark, Class of 1963
Prof. Steven E. Gifis, faculty, Rutgers Law School, Newark,
Louis A. Ruprecht, Rutgers Law School, Newark, Class of 1963.
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17. Three Rutgers Law School in Newark students were also hired as research
assistants:

Daniel Matyola, Class of 1971,
Edwin Jacobs, Class of 1968,
Robert Gluck, Class of 1971.

18. The Commission having been organized in the Spring of 1969 was due to report
by 1 April 1970. In lieu thereof there was presented:

New Jersey. Criminal Law Revision Commission.
Toward a New Penal Code for New Jersey: an Interim Report; April 15,
1979 (6 pp.)

19. At about this same time the following legislation was in process:

New Jersey. Assembly Bill 346.
Prefiled - extends from April 1, 1970 to April 1, 1971, the date for the
final report of the Criminal Law Revision Commission.
29 January 1970 Passed the Assembly
23 April 1970 Passed the Senate
20 May 1970 Approved as C.68, L.1970.

20. The Commission had aiready completed, meanwhile, a portion of the work on
the first of its three drafts:

New Jersey. Criminal Law Revision Commission.
Study Draft.
Part I General Provisions. October 1969.
Part II. Definition of Specific Crimes. June 1970.
(photocopied from typescript bound in three volumes, Rutgers
Law Library)

New Jersey. Criminal Law Revision Commission.
Tentative Draft January 1971

Subdiv. I General Provisions

Subdiv. II Definition of Specific Offenses

Subdiv. III Sentencing

Subdiv. IV Administrative Provisions
(photocopied from typescript, bound in two volumes, Rutgers
Law Library)

New Jersey. Criminal Law Revision Commission.
Final Report: The New Jersey Penal Code.
vol. I Report and Penal Code (Oct. 1971) xxxv, 240 pp.
vol, II: Commentary xvii, 371 pp.

21. Printed and distributed to the entire membership of the New Jersey Bar, and
distributed to the libraries of all approved law schools in the United States by
the Rutgers Law Library. In addition, the files and working papers of the
Commission were deposited in the Rutgers Law Library, Newark.
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22. The Commission’s work completed, action now shifted to the New Jersey
Legislature:

New Jersey. Assembly Resolution 13.

13 March 1972 Directed the Judiciary Committee to review
the proposed Penal Code prepared by the
Criminal Law Revision Commission, and to
report thereon on or before 1 October 1972.

13 March 1972 Passed the Assembly.

10 April 1972  Filed

20, 27 June 1972 Hearing held:

New Jersey. Legislature. Assembly. Judiciary Committee.

Public hearing . .. on Proposed Penal Code (Assembly Resolution
no. 13), held June 20, 1972, Assembly Chamber. State House, Trenton.
, (60, 55 A pp.)

June 27, 1972 (79 pp.)

23. Among the witnesses were Professors Knowlton and Graham, the Hon. Edward
Gaulkin, and Barry Evenchick, Esq.

N.J. Assembly Judiciary Committee:
Report (3 pp.) (undated) (prob. Nov. 1972) reported its inability to come in
with a Penal Code based on the Criminal Law Revision Commission’s Penal
Code; requested extension of time for report until Jan. 1973. Accordingly the
Judiciary Committee was allowed an extension:

New Jersey. Assembly Resolution 36.
13 Nov. 1972 To extend until 9 Jan. 1973 the time in
which the Judiciary Committee shall report on the review of the proposed
Penal Code prepared by the Criminal Law Revision Commission.
20 Nov. 1972 Passed Assembly.

24. The matter began to languish in the Legislature at this point. There were regular
and repeated urgings by incumbent governors to give the Code priority in the
legislative program:

New Jersey. Governor (Cahill)
First Annual Message to the Legislature,
12 Jan. 1971 (at p. 57)
Third Annual Message to the Legislature,
9 Jan. 1973 (at p. 26)
Fourth Annual Message to the Legislature,
8 Jan. 1974 (at pp. 13-14)

New Jersey. Governor (Byrne)
First Annual Message to the Legislature,

Jan. 14 1975 (at p. 15)

Second Annual Message to the Legislature,
Jan. 13 1976 (at p. 16)

Third Annual Message to the Legislature,
Jan. 11 1977 (at p. 20)

Fourth Annual Message to the Legislature,
Jan. 10 1978 (at p. 20)
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25. The Code was first introduced into the Legislature in 1975:

New Jersey. Assembly Bill 3281

7 April
7 April
17 April

1975

1975

1975

Provided for the printing and publication of
Title 2C, the New Jersey Code of Criminal
Justice of the New Jersey Statutes

Referred to the Judiciary, Law, Public
Safety and Defense Committee.

Reported, 2d. reading.

New Jersey. Assembly Bill 3282

7 Adpril
7 April
17 April

1975

1975

1975

Designated the ‘“Code of Criminal Justice”’
to be known as Title 2C of the New Jersey
Statutes.

Referred to the Judiciary, Law, Public
Safety, and Defense Committee.

Reported 2d reading.

New Jersey. Assembly Bill 523

26

26

Jan.

Jan.

1976

1976

Provides for the printing and publication of
Title 2C, the New Jersey Code of Criminal
Justice of the N.J. Statutes.

Referred to the Judiciary, Law, Public
Safety and Defense Committee.

New Jersey. Assembly Bill 642

9

9

20
14
16
22

22
22
13
13

Feb.

Feb.

May
June
June

Nov.

Nov.

Nov.

Dec.
Dec.

1976

1976

1976
1976
1976
1976

1976
1976
1976
1976

Adopts a Code of Criminal Justice to be
known as Title 2C.

Referred to the Judiciary, Law, Public
Safety and Defense Committee.

Reported, 2d reading.

Amended.

Second reading, amended.

Motion to return to the Judiciary
Committee lost (37-37)

Motion to return to 2d reading lost (36-40)
Passed in Assembly, amended (42-35)
Received in Senate

Referred to Senate Judiciary Committee

New Jersey. Senate Concurrent Resolution 147

8 Nov.

8 Nov.

1976

1976

Would constitute both Houses as a
Committee of the whole for the purpose of
discussing the Code of Criminal Justice
(A642)

Referred to State Government, Federal and
Interstate Relations and Veterans Affairs
Committee.
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New Jersey. Assembly Bill 2380

6 Dec. 1976 Would amend various sections of the
proposed Code of Criminal Justice (A642)
6 Dec. 1976 Referred to Judiciary, Law, Public Safety

and Defense Committee.

New Jersey. Assembly Bill 3089

10 Feb. 1977 Would repeal the Code of Criminal Justice,
now pending before the Legislature as A642
(1976).

10 Feb. 1977 Referred to the Judiciary, Law, Public

Safety and Defense Committee.

26. It was not until this Legislature that the Code was enacted:

New Jersey. Assembly Bill 229. (A642, 1976)

pre-filed - - Would adopt a Code of Criminal Justice to
be known as Title 2C.
10 Jan. 1978 Referred to the Judiciary, Law, Public
Safety and Defense Committee.
19 June 1978 Reported with Committee amendments

19 June 1978 Second reading
22 June 1978 Substituted by S. 738.

New Jersey. Senate Bill 738 (A642, 1976)

26 Jan. 1978 Would adopt a Code of Criminal Justice to
be known as Title 2C

26 Jan. 1978 Referred to Judiciary Committee

18 May 1978 Reported with Committee Amendment

18 May 1978 second reading
1 June 1978 Passed in Senate, amended (37-1)
S June 1978 Received in Assembly
5 June 1978 Referred to Assembly Judiciary, Law,
Public Safety and Defense Committee
19  June 1978 Reported with Committee amendment
19 June 1978 Second reading in Assembly
22  June 1978  Substituted for A229
22 June 1978 Passed in Assembly, amended (50-18)
27  July 1978 Assembly amendment passed in Senate
(24-14)
10 Aug. 1978 Approved as C.95, L.1978.

27. An examination of the sources set out above (most particularly the three drafts of
the Code) will show that there is a wide variety of material to mine for legislative
intent. The drafts show that the principal source for many New Jersey formula-
tions was the Model Penal Code, but that many variations were imported from
certain states that had preceded New Jersey in the adoption of penal codes,
especially New York, California, Illinois, Wisconsin, Michigan and Connecticut.
All these sources are fair grist for the miil of any New Jersey researcher seeking
legislative intent on a particular point.
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It is interesting to note that the ‘“New Jersey Penal Code’’ has been referred to in
Opinions of the New Jersey Supreme Court many times from 1972 to date
(v.61-77), when faced with some of the problems the Code addressed. Since this
‘““Title 2C’’ was not really part of the statutory law of the jurisdiction, Shepard’s
New Jersey Citations has not listed these references:

2C:1-7
2C:1-7
2C:1-7(a)(2)
2C:1-7(b)
2C:1-7(d)
2C:1-7(d)
2C:1-8
2C:1-8
2C:1-9a
2C:1-9d
2C:1-12
2C:1-12a,b
2C:1-12 (b)
2C:2-2,2-4
2C:2-6(c)
2C:2-9
2C:2-9a,b
2C:2-12
2C:12a(2)
2C:3-1
2C:4-1
2C:11-3
2C:11-6, 6b
2C:12-1(b)(3)
2C:13-1
2C:14-2
2C:14-5
2C:18-2(b)(2)
2C:19-1(b)
2C:20-10(b)
2C:34-1
2C:39-3()
2C:39-3()
2C:39-309)
2C:43
2C:45-1(b)(8)

Pashman
Clifford
Pashman (dissent)
Jacobs

Jacobs

Pashman
Pashman
Pashman (dissent)
Schreiber
Schreiber
Pashman
Conford (concur)
Sullivan

Conford
Wintraub
Pashman
Pashman
Sullivan
Schreiber (concur)
Pashman
Sullivan

Conford

Hughes

Clifford
Pashman
Mountain

per curiam
Clifford

Clifford

Sullivan

per curiam

Lewis

Pashman

Lewis

Sullivan

Hughes

(70 N.J.
(68 N.J.
(68 N.J.
(66 N.J.
(63 N.J.
(75 N.J.
(75 N.J.
(70 N.J.
(70 N.J.
(70 N.J.
(74 N.J.
(74 N.J.
(64 N.J.
(67 N.J.
(61 N.J.
(74 N.J.
(66 N.J.
(71 N.J.
(71 N.J.
(74 N.J.
(64 N.J.
(73 N.J.
(70 N.J.
(75 N.J.
(73 N.I.
(62 N.J.
(69 N.J.
(75 N.J.
(75 N.J.
(69 N.J.
(69 N.J.
(62 N.J.
(70 N.J.
(62 N.J.
(63 N.J.
(70 N.J.

56 at 68)

69 at 82)

54 at 65)

510 at 513, 519)
199 at 201, 202, 206)
200 at 206, 219)
181 at 193)

395 at 427)

395 at 412-413)
395 at 410)

421 at 437)

421 at 444)

288 at 294)

439 at 459, 462)
377 at 393)

421 at 439, 440, 441)
411 at 413-414)
160 at 168)

160 at 171)

421 at 437)

288 at 294)

206 at 225)

10 at 52-53)
392 at 397-8)
317, at 323, 325, 329)
388 at 398)

574 at 576-77)
392 at 397-8)
392 at 397-8)
342 at 346)

574 at 576-77)
547 at 556)

56 at 64)

547 at 556)

287 at 297)

488 at 504)

IT SHOULD BE NOTED THAT ALL THESE SECTIONAL REFERENCES
ARE TO THE PENAL CODE AS PROPOSED BY THE COMMISSION IN
1971, AND NOT TO SECTIONAL REFERENCES IN SUBSEQUENT BILLS,
INCLUDING THE AMENDED ONE THAT WAS AT LENGTH ENACTED

INTO LAW.
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30.

31.

32.

33.

In addition to these specific sectional references the Final Report as a whole of
the Commission was cited as follows:

Jacobs (62 N.J. 348 at 359)
Pashman (64 N.J. 51 at 58)
Pashman (64 N.J. 382 at 400, 407)
Mountain (64 N.J. 428 at 433, 434)

Two quite recent references are to the final bill version (as apposed to the
Commission proposal of 1971:

Proposed New Jersey Code of Criminal Justice,
S. 738, A.3282, approved 1978:

2C:1-5 Schreiber (77 N.J. 245 at 258)
2C:2-3 Schreiber (77 N.J. 245 at 258)
2C:11-2 &

11-3 Schreiber (77 N.J. 245 at 258)
2C:37-2 Clifford (77 N.J. 459 at 464)

A listing of secondary source comments on the Code awaits another time. It may
not be amiss to point out that the most stringent criticisms of the Code to date are
contained in the following monograph:

Essex County (N.J.) Prosecutor’s Office.

(Hon. Joseph P. Lordi, Prosecutor)
Report on the Proposed New Jersey Penal Code,
prepared by David S. Baime, Chief of the
Appellate Section. (n.p., n.d.) (129 pp.)

In that the Code (as finally enacted, after amendings) ‘‘left undone things that it
ought to have done, and did things that it ought not to have done’’ there are
already a number of curative bills under consideration in this legislative session.
More doubtless will follow in succeeding years.
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LEGISLATIVE HISTORY OF AMENDMENTS
TO THE
NEW JERSEY CODE OF CRIMINAL JUSTICE
PASSED PRIOR TO THE EFFECTIVE DATE OF THE CODE *

by

CAMERON H. ALLEN
Professor of Law and Law Librarian
(Rutgers University, Newark, N.J.)

Even prior to the signing of the Code by the Governor on 10 August 1978, it had
become apparent that there were several significant oversights and inadvertent changes
made by the Code as it passed both Houses of the New Jersey Legislature. The very
first alleged flaws to be noted in the Code were its repeal of New Jersey’s Sunday
Closing Law and its removal of punishment for sexual acts between consenting adults
in private.

According to a news story which appeared in the Newark Star-Ledger of 28 July 1978,
pp. 1, 14, ‘‘the section which would repeal the Sunday closing law . . . was inserted
into the proposed code three years ago and not discovered until the Code passed both
Houses last month.”’ After the discovery, a compromise was reached between the
Democrats in the Senate who were being asked to approve Assembly amendments and
top aides to Governor Byrne. ‘‘Under the compromise, the Democrats agreed to pass
the code without changes in return for Governor Byrne’s promise to sign two bills on
the blue law: one bill would delete the section of the code that repeals the blue law; the
other bill would direct the ten counties which have Sunday closing laws to let the voters
decide in November whether stores should be allowed to open on Sundays. Top Byrne
aides lobbied hard for the compromise because they said changes in the code to
reinstate the blue law or alter the sex provisions could delay the code, maybe forever.”’
Senator Martin Greenberg was quoted as having said, ‘‘The State of New Jersey
desperately needs a revision and codification of its criminal laws. We’ll never be able
to satisfy everybody . . . We should pass the code now and make any changes in the
year before it takes effect.”’

The Newark Star-Ledger reported further on 30 July 1978: ‘“Untouched through it all
was the legalization of private sex acts. The Assembly approved it twice and the Senate
once before passing it and never before was there public outcry . . . By an agreement
worked out during a heated four-hour Democratic caucus the Criminal Code won
passage without further amendment. Those legislators who want to change its
provisions will have to file separate bills and hope for passage before the code takes
effect, a year after the Governor signs it.”’

Again just on the eve of the Governor’s approval of the Code, the Newark Star-Ledger
of 10 August 1978 reported: ‘“The code does some things it was not supposed to do,
such as repealing laws on Sunday shopping, abortion, anarchy, and the sale of term
papers. Lawmakers, who were unaware of those and other repealers, say a package of
bills will be introduced in the Fall to reinstate some of the laws before the code takes
effect next year. Bills to reinstate the Sunday closing law and the penalties for
homosexual acts already have been introduced. A bill to delete the ‘combat zones’
section also is expected soon.”’

* The effective date of the Code was September 1, 1979
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The latter two bills were introduced, as stated, but have not been enacted:

S. 1276 - Prescribes certain homosexual acts as unlawful conduct under the
Code of Criminal Justice.

27 July 1978 Introduced by Maressa, Musto, Skevin,
Gregorio, Rodgers, Bedell, A. Russo,
McDonough, Dumont, Cafiero.

27 July 1978 Referred to the Judiciary Committee,

20 Nov. 1978 Public hearing, Trenton.

29  Nov. 1978 Public hearing, Trenton.

The bill encountered opposition from, among others:

Attorney General Degnan (Newark Star-Ledger, 21 Nov. 1978) the
New Jersey County Prosecutors Association (Newark Star-Ledger,
22 Nov. 1978)

a member of the Criminal Law Revision Commission, Richard B.
McGlynn (Newark Star-Ledger, 26 Nov. 1978)
the New Jersey Council of Churches (Newark Star-Ledger, 29 Nov. 1978)

and support from, among others:

the New Jersey Catholic Conference (Newark Star-Ledger, 30 Nov. 1978).
22 Jan. 1979 Bill withdrawn by sponsor Maressa because
of a contrary Appellate Division Opinion.
(Newark Star-Ledger, 23 Jan. 1979).

S. 1306 - Prohibits a municipality from adopting a zoning ordinance which
would allow the sale of obscene material (a so-called ‘‘combat zone’’).

11 Sept. 1978 Introduced by Gagliano.

11 Sept. 1978 Referred to the Judiciary Committee.

26  April 1979 Reported with Committee amendment.

26  April 1979  Second reading.

21 May 1979 Passed in the Senate, amended (28-0).

21 May 1979 Received in Assembly.

21 May 1979 Referred to the Judiciary, Law, Public Safety
and Defense Committee.

S. 1333 - Prohibits a municipality to allow the sale of obscene material in certain
specified zones.

18 Sept. 1978 Introduced by Maressa.
18  Sept. 1978  Referred to the Judiciary Committee.

A third measure would have accomplished a repeal of the ‘‘combat zone’’ possibility,
and would also have increased the penalty for prostitution:

S. 1302 - Upgrades the offense of prostitution and eliminates the authorization
for a municipality to allow the sale of obscene material.

11 Sept. 1978 Introduced by Kennedy.
11 Sept. 1978 Referred to the Judiciary Committee.
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The reinstatement of the Sunday closing laws were a far more complicated matter. The
following bills were introduced, as the news story in the Newark Star-Ledger of 28 July
1978 indicated, in the Senate-Governor Byrne’s comprise:

(1) Deletion of the repeal of the Sunday closing law:
S. 1267 - Preserves the Sunday Closing Laws that are repealed by the
Enactment of S. 738, 1978.

19 July 1978 Introduced by Martin Greenberg.
19 July 1978 Referred to Judiciary Committee.
27 July 1978 Committee relieved of bill.

27  July 1978 Second reading.

14  Aug. 1978 Passed in Senate (37-0).

11 Sept. 1978 Received in Assembly.

11 Sept. 1978 Referred to County and Municipal
Government Committee.

25  Sept. 1978 Passed in Assembly (55-17).

S. 1280- Reenacts the ‘‘Sunday Closing Law’’.

27 July 1978 Introduced by Hagedorn.
27 July 1978 Referred to the Judiciary Committee.

an earlier bill with different intent should not be ignored:

A. 462 (A. 1783, 1976) - Pre-filed - Revises the laws pertaining to the
transaction of business on Sunday.

10 Jan. 1978 Introduced by Jackman, T. Gallo, Karcher,
Martin, Pasculli.
10 Jan. 1978 Referred to the Commerce, Industry &

Professions Committee.

(2) The November referendum on Sunday store openings in the ten
counties prohibiting:

S. 1272 - Provides for the submission to the voters of each county which has
adopted the ‘‘Sunday Closing Law’’ the question as to whether the
““‘Sunday Closing Law’’ shall continue to be applicable in said county.
27 July 1978 Introduced by Graves.
5 Oct. 1978 Withdrawn from the files.

S. 1279 - Provides for the submission to the voters of each county which has
adopted the ‘“‘Sunday Closing Law’’ the question as to whether the
““Sunday Closing Law’’ shall continue to be applicable in said county.

27 July 1978 Introduced by Graves, Greenberg, Perskie,
Rodgers.

27 July 1978 No reference to Committee; Second
reading.

14  Aug. 1978 Passed in Senate (27-7).

11 Sept. 1978 Received in Assembly.

11 Sept. 1978 Referred to County Government
Committee.

S. 1327 - Provides for a referendum in each municipality to determine whether
the ‘“‘Sunday Closing Law’’ shall remain in effect in said municipality.

18 Sept. 1978 Introduced by Skevin, Graves
18  Sept. 1978 Referred to the Judiciary Committee.
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A. 1622 (S. 1279, 1978) - Provides for the submission to the voters of
each county which has adopted the ‘‘Sunday
Closing Law’’ the question as to whether the
“‘Sunday Closing Law’’ shall continue to be
applicable in said county.

25 Sept. 1978 Introduced by Kiernan, Muhler.

25  Sept. 1978 Referred to County Government
Committee.

A. 1696 (A. 2183, 1976) - Changes the requirement of signatures from
10% of the registered voters to 3500
registered voters of the county to resubmit
the Sunday Closing Law (P.L. 1959, ¢.119)
question to referendum.

5 Oct. 1978 Introduced by Villane,
5 Oct. 1978 Referred to County Government
Committee.

S. 1390 - Reenacts the ‘‘Sunday Closing Law’’, provides for a referendum,
reduces the number of required signatures for a referendum, effective
60 days following approval.

19 Oct. 1978 Introduced by Graves, Bedell, Hirkala.
19  Oct. 1978 Referred to County and Municipal
Government Committee.

Although it will be noted that S. 1267 was speedily passed in both houses and S. 1279
was passed in the Senate, Governor Byrne took no action, preferring to await a more
inclusive measure for amendment.

Meanwhile Senator Greenberg who had been responsible for much of the work in
pushing through the Code (and who was to be responsible for much of the amending
legislation) began pushing a bill which had been around for some years, which would
expunge arrest records:

S. 964 (1974) - Provides for the expunging of arrest records
when acquittal, discharge or dismissal
occurred after exclusion of highly probative
evidence upon invocation of an exclusionary
rule not directed to the truth of the evidence
excluded.

18 March 1974 Introduced by Martin Greenberg.

18 March 1974 Referred to County & Municipal
Government Committee.

16  April 1974 Reported, second reading.

25 April 1974 Passed in Senate (31-0).

29  April 1974 Received in Assembly.

29  April 1974 Referred to Municipal Government
Committee.

16 May 1974 Reported, second reading.

A. 2339 (1974) - Provides a procedure for the expungement
of arrest records when the charges are
dismissed, discharged or the individual is
acquitted; provided penalties for the
unlawful dissemination of arrest records.
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3 Dec. 1974 Introduced by Owens, Brown, Woodson,
Gallo, Jackman, Perkins, Marino, Cali,
Adubato, Burstein.

3 Dec. 1974 Referred to Institutions, Health & Welfare
Comimittee.

A. 1845 (A. 2339, 1974) - Provides a procedure for the expungement
of arrest records when the charges are
dismissed, discharged or the individual is
acquitted.

5 April 1976 Introduced by Owens, Brown, Scanlon,
Shapiro, Hawkins.

5 April 1976 Referred to Judiciary, Law, Public Safety &
Defense Committee.

S. 511 (S. 964, 1974) - Pre-filed - Eliminates the grounds of the use
of the exclusionary rule for denial of a
motion to expunge the arrest record of a
person acquitted or against whom the
charges were dismissed or discharged.
(Pre-file by Greenberg).

17 Jan 1978 Referred to the Judiciary Committee.

Again, in these forms the bill made no progress on its own, but was to become an
ingredient in a more inclusive measure, as will be seen.

Other assorted measures began appearing:

A. 3302 - Prohibits the permanent disposal of radioactive waste materials in
the State or in the territorial waters thereof.
7 May 1979 Introduced by Bassano.
7 May 1979 Referred to the Agriculture and
Environment Committee.

It is anomalous that the feature of the adopted Code of Criminal Justice that caused
the greatest uproar was nine months in being discovered. In mid-April 1979 a
television news program aired a segment about the lowering of the age of sexual
consent to 13 from 16 which has been accomplished by the Code. The Newark
Star-Ledger, of 22 April 1979 reported that legislators’ phones had not stopped
ringing since the program was aired. Senator Greenberg stated that ‘“The reason we
lowered the age is that existing law is unrealistic and unenforceable’’. ‘‘Under existing
law, a girl under the age of 16 cannot legally consent to sexual relations. Any man
having sex with a girl 15 years of age or younger can be prosecuted for statutory rape.
Many of these cases are not prosecuted, officials say, because the man is usually the
girl’s teen-aged boyfriend. The lowering of the age of consent was drafted by Susan
Goldring for Woman’s Coalition Against Rape. The group took the positicn that
most statutory rape cases are not actual rape and should not be treated as crimes.
““The code recognizes that 15 year-old kids may have a relationship that involves sex
and that it should not be a crime,”’ said a long-time code supporter. ‘‘That’s a hard
thing for parents to realize, though." Legislators swung into bill drafting action in the
matter following public pressure, and the following mecasures appeared:
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S. 3172 - Provides that a person 16 years of age or older is guilty of sexual
assault if he commits an act of sexual penetration or sexual contact
with a victim who is less than 16 years old.

23 April 1979 Introduced by Kennedy.
23 April 1979 Referred to the Judiciary Committee.

S. 3178 - Provides that a person is guilty of sexual assault when the victim is at
least 13 but less than 16 years old and the actor is at least 4 years older
than the victim.

23 April 1979 Introduced by Greenberg.
23 April 1979  Referred to the Judiciary Committee.

S. 3179 - Provides that a person is guilty of aggravated sexual assault if he
commits an act of sexual penetration where the victim is under
13 years old and the actor is at least 16 years old, and of sexual assault
when the victim is at least 13 but less than 16 years old and the actor is
at least 16 years old.
23 April 1979 Introduced by Gregorio, A. Russo, Weiss,
Scardino, Graves, J. Russo, Zane.
23 April 1979  Referred to the Judiciary Committee.
May 1979 Reported, second reading.
May 1979  Substituted by A. 3194

N

S. 3212 - Provides that an actor is guilty of sexual assault if he commits an act
of sexual penetration or sexual contact with a victim less than 16 years
of age where the actor is at least one year older than the victim.
May 1979 Introduced by Hagedorn.
May 1979  Referred to the Judiciary Committee.

W w

S. 3221 - Provides that a person is guilty of aggravated sexual assault if he
commits an act of sexual penetration where the victim is under
13 years of age and the actor is at least one year older, and where the
victim is between the ages of 13 and 16 and the actor is at least two
years older.

May 1979 Introduced by Bedell.

May 1979 Referred to the Judiciary Committee.

w W

A. 3193 - Provides that a person is guilty of sexual assault when the victim is at
least 13 but less than 16 years old.
23 April 1979 Introduced by Deverin, Lesniak,
Bornheimer, Girgenti, Jackman.
23 April 1979 No Reference to Committee;
Second reading. R

A. 3194 - Amends the ‘‘Code of Criminal Justice’’ by raising the age of consent
for sexual conduct from 13 years to 16 years of age.
23 April 1979 Introduced by Jackman.
23 April 1979 No reference to Committee;
second reading.
May 1979 Passed in Assembly (71-2)
May 1979  Substituted for S. 3179
May 1979 Passed Senate under emergency
resolution (36-1).

~ W
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A. 3212 - Provides that a person is guilty of sexual assault if he commits an act
of sexual penetration or sexual contact with a victim who is less than
16 years old.
‘ 26  April 1979 Introduced by Kozloski, Van Wagner
26 April 1979 Referred to the Judiciary, Law, Public
Safety and Defense Committee.

A. 3219 - Provides that a person is guilty of aggravated sexual assault if he

commits an act of sexual penetration where the victim is under
13 years old and the actor is at least 16 years old, and of sexual
assault where the victim is at least 13 but less than 16 years old, and
the actor is at least 16 years old.

26  April 1979 Introduced by Littell, . . .

26  April 1979 No reference to Committee;

second reading.

It will be observed that A. 3194 passed both houses by 7 May 1979, prompt action
indeed. The Newark Star-Ledger of 13 May 1979 reported that ‘‘Several legal experts
feel the bill seems to ensure continuance of the problem the Legislature ostensibly
sought to relieve by lowering the age of consent to 13: namely, that of sending New
Jersey teenagers who are discovered making love to their younger peers into the
criminal justice system. Yet, that is what the legislators say the public wanted. The bill,
rushed through the Senate last week amid maximum confusion and minimum debate,
has not been signed by Gov. Brendan Byrne. A spokesman for the Governor said
Byrne agrees with restoring the consent age to 16, but wants his counsel to review the
bill carefully to see that it does just that.”’

““This was essentially an exercise in the Legislature running for cover,”’ said John
Cannell, an attorney with the Public Defender’s Office . . . ‘“‘People felt, all of a
sudden, that the Legislature was telling every teenager to go out and copulate. Their
emotional reaction to that absolutely drowned out every type of reasoned approach.
Suddenly, we have people trying to control other people’s activity by using criminal
law.”’ Sen. William V. Musto said during debate in the Judiciary Committee, ‘‘Let’s
first of all get the public off our back.”’

By early June the Assembly Judiciary Committee had abandoned the position that a
16 year old boy could be prosecuted for statutory rape and imprisoned for ten years if
he had intercourse with his 15 year old girlfriend. The Newark Star-Ledger of S June
1979 reported that the Committee concluded the boy could be prosecuted for
“‘immorality’’ as a Juvenile in need of Supervision (JINS) and possibly for ‘‘impairing
the morals of a minor.”

A number of the measures outlined above were ultimately incorporated into an
] omnibus amendments measure officially styled the ‘‘Consensus Amendments’’, also
referred to as the ‘“‘Cleanup Bill’’. This was:

S. 3203  (A. 3279, 1979) - “‘The Consensus Amendments’’ - Revises

various sections of the Code of Criminal
Justice (Title 2C)

26 April 1979 Introduced by Greenberg

26  April 1979 Referred to the Judiciary Committee

18  June 1979 Reported with Committee Amendment.

18  June 1979 Second reading.

25 June 1979 Passed in Senate, amended (26-10)

28 June 1979 Received in Assembly.
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28 June 1979 No Reference to Committee:
second reading.

9 July 1979  Substituted for A. 3279.

9 July 1979 Amended.

9 July 1979 Second reading, amended.

6 July 1979 Passed in Assembly, amended (69-0)

2 Aug. 1979 Senate concurred in Assembly amendment
by amendment (26-5).

23 Aug. 1979 Senate Amendment passed in Assembly (46-25)

29 Aug. 1979 approved by Gov. Byrne as L.1979, c.178.

A. 3279 (S. 3203, 1979) - Revised various sections of the Code of
Criminal Justice (Title 2C).
26 April 1979 Introduced by Herman.
26 April 1979 Referred to the Judiciary, Law, Public
Safety & Defense Committee.
28 June 1979 Reported with Committee Amendment.
28 June 1979  Second reading.
9 July 1979  Substituted by S. 3202.

Chapter 178 (the ‘‘Consensus Amendments’’) accomplishes the following changes in
Title 2C as originally passed.

1. It provides prosecutors, to the extent constitutionally permitted, the
right to appeal, including the right to challenge sentences which are
manifestly too lenient;

2. It strengthens the murder provisions by adding a section on aggravated
manslaughter and redefining the intent requirement for murder;

3 It modifies the sex offenses provisions to retain the ‘‘age of consent’’ at
16. A provision prohibiting “‘impairing the morals of a minor’’ was
added in connection with the ‘‘age of consent’’ section.

4. It adds a provision making it a second degree offense to diépose of
hazardous waste illegally, carrying severe penalties with the offense;

5. It adds prohibitions on bringing stolen property into the State;
6. It adds comprehensive credit card fraud provisions;

7. It strengthens and makes more comprehensive the bribery and
misconduct in office provisions.

8. It recognizes community service as a sentencing alternative;

9. It requires that the judge consider the parole release date in imposing
sentence and clarifies sentencing for drug offenses;

10. It establishes a comprehensive statutory scheme for the expungement of
criminal records;

11, It establishes a procedure for the expeditious return of stolen property to
victims; and

12. It corrects the repealer section of the Code by maintaining the Sunday
closing laws as they presently exist.
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While the ‘“Consensus Amendments’’ (c.178) constitute the major revision of the new
Code prior to its effective date, five other laws have also been passed within Title 2C.

First of these to be adopted is:

S. 801 -  Clarifies the law concerning the right to manufacture lottery tickets
in this State which are authorized for sale in other jurisdictions.

9 Feb. 1978 Introduced by Martin Greenberg.
9  Feb. 1978 Referred to the Judiciary Committee.

25 Sept. 1978 Reported with Committee Amendment.

25 Sept. 1978 Second reading.

19 Oct. 1978 Passed in Senate, amended (36-0).

19 Oct. 1978 Received in Assembly.

19 Oct. 1978 Referred to the Judiciary, Law, Public Safety

and Defense Committee.
11 Dec. 1978 Reported, second reading.

26 April 1979 Passed in Assembly (64-0).
6 July 1979 Approved, Chapter 129, 1979.

The remaining four laws were all signed into existence by Governor Byrne on the same
date as his signing of the ‘‘Consensus Amendments’’:

S. 1295 - Provides that no provision of the ‘““Code of Criminal Justice’’ (P.L.
1978, ¢.95) shall supersede the provisions of the ‘‘Casino Control
Act” (P.L.177, c.110), prohibits slot machines in the home for social
purposes, permits the possession of antique slot machines.

14  Aug. 1978 Introduced by Perskie.

14 Aug. 1978 Referred to the Judiciary Committee.
22 Jan. 1979 Reported with Committee Amendment.
22 Jan. 1979  Second reading.

13 Feb. 1979 Passed in Senate, amend (29-0)

13 Feb. 1979 Received in Assembly.

13 Feb. 1979 Referred to the Judiciary, Law, Public

Safety and Defense Committee.

23  Apr. 1979 Reported with Committee Amendment.
23 Apr. 1979  Second reading.

7 May 1979 Amended

7 May 1979 Second reading, amended.

21 May 1979 Passed in Assembly, amended (66-0)

21 May 1979 Received in Senate.

11 June 1979 Assembly amendment passed in Senate (32-0)
29  Aug. 1979  Approved by Gov. Byrne as L.1979, c.176.

» S. 3329 - *‘the Firearms Amendments’’ -amends the firearms sections of the
Code of Criminal Justice.

14 June 1979 Introduced by Greenberg.

14 June 1979 Referred to the Judiciary Committee.

18 June 1979 Reported with Committee amendment.

18 June 1979  Second reading.

25 June 1979 Passed in Senate, amended (36-0)

28 June 1979 Received in Assembly.

28 June 1979 No reference to Committee, second reading.
9 July 1979  Substituted for A. 3352.

9 July 1979 Passed in Assembly (66-0)

29  Aug. 1979  Approved by Gov. Byrne as L.1979, ¢.179.
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A. 3352 - Proposes various amendments regarding firearms and other weapons
in the Code of Criminal Justice (P.L. 1978, c. 95).
21 May 1979 Introduced by Herman.
21 May 1979 Referred to Judiciary, Law, Public Safety &
Defense Committee.
28 June 1979 Reported with Committee amendment.
28 June 1979  Second reading.
9 July 1979 Substituted by S. 3329.

S. 3330 - “‘the Probation Amendments’’ amends the Code of Criminal Justice
with regard to probation and probation officers.

14 June 1979 Introduced by Greenberg.

14 June 1979 Referred to the Judiciary Committee.

18 June 1979 Reported with Committee Amendment.

18 June 1979  Second reading.

25 June 1979 Passed in Senate, amended (38-0).

28 June 1979 Received in Assembly.

28 June 1979 No reference to Committee, second reading.
9  July 1979 Substituted for A. 3351.

9 July 1979 Passed in Assembly (65-0).

29 Aug. 1979 Approved by Gov. Byrne as L.1979, ¢.180.

A. 3351 - Proposes various amendments regarding probation and probation
officers in the Code of Criminal Justice (P.L. 1978, ¢.95).
21 May 1979 Introduced by Herman.
21 May 1979 Referred to the Judiciary, Law, Public Safety
& Defense Committee.

28 June 1979 Reported with Committee Amendment.
28 June 1979  Second reading.

9 July 1979 Substituted by S. 3330.

A. 3451 - Provides jurisdiction in the municipal courts for certain crimes and
offenses under the ‘‘Code of Criminal Justice’’.

18 June 1979 Introduced by Thompson, Flynn, Scanlon,
Brown, Burstein, Codey, Herman, Bate, Kern.

18  June 1979 Referred to the Judiciary, Law, Public Safety
& Defense Committee.

18 June 1979 Reported, second reading.

21 June 1979 Passed in Assembly (60-0).

25 June 1979 Passed in Senate (32-0).

29 Aug. 1979 Approved by Gov. Byrne as L.1979, c.184.

All these came into effect as part of the new Code of Criminal Justice on 1 September
1979. '

* * *

Note: Selected Bibliography - next page
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SENATE JUDICIARY COMMITTEE
STATEMENT TO
SENATE, No. 738

with Senate committee amendments

STATE OF NEW JERSEY
DATED: MAY 15, 1978

Senate Bill No. 738, ‘‘The New Jersey Code of Criminal Justice,’’ is based upon the
Final Report of the Criminal Law Revision Commission which was created by the
Legislature in 1968 and given the responsibility of revising and codifying New Jersey’s
criminal law.

SUBTITLE I. GENERAL PROVISIONS.

Chapter 1 of the Code contains general operating provisions along with purposes
and objections. Many of the criminal law concepts covered by Chapter 1 (i.e., statutes
of limitations (2C:1-6), standards of proof (2C:1-13), and double jeopardy
(2C:1-9 through 2C:1-12) ) are substantially the same as set forth in present statutes or
case law.

Among the significant changes in current law made in Chapter 1 are the abolition
of all common law crimes (see 2C:1-5). Under current law, any offense not statutorily
defined which was an indictable offense at common law is a misdemeanor.
Prosecutions under this provision are virtually non-existent since current statutes
explicitly cover all actions considered criminal at common law. The Code would
eliminate this catchall provision and rely on the crimes specifically defined in the Code.

Another significant change in current law that it found in Chapter 1 is the Code’s
reclassification of conspiracy. Under current law, conspiracy to commit a crime is a
separate and distinct offense from the crime itself. Thus, a person can be convicted of
both the conspiracy to commit a robbery and the robbery itself. The Code adopts the
view that conspiracy to commit is an included offense like an attempt and that if the
crime is actually committed, the person can only be convicted of the crime itself. This
approach, reflecting the modern trend, would avoid multiple prosecutions.

By Judiciary Committee amendment, a provision of the Code which would have
permitted any person imprisoned on the effective date of the Code, to move to have
his sentence reviewed and to be sentenced as if he had been convicted under the Code,
was changed to permit such review only if the person was imprisoned for any offense
decriminalized by the Code or was sentenced to a maximum term of imprisonment
which exceeds the maximum established by the Code for such an offense. In either
case, the imposition of a new sentence would be discretionary rather than mandatory.

Also, by Committee amendment, the Senate Judiciary Committee eliminated, at the
suggestion of the Attorney General’s Office, a provision added in the Assembly during
the last session, which would have prohibited the dismissals of prosecutions for certain
offenses which involved the use of a firearm if such dismissal is made on a motion by
the prosecutor pursuant to a plea bargain. The committee felt that this provision
unduly restricted the ability of the prosecutor to handle certain criminal cases.
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Chapter 2 sets forth the general mens rea requirements for the establishment of
criminal liability; that is, the general definitions which establish the mental elements
necessary for each of the Code’s specific offenses. The Code defines four different
kinds of culpability: ‘“‘purposely,” ‘‘knowingly,”” ‘“‘recklessly’’ and ‘‘negligently”’
(see 2C:2-2). Under present law, such terms as ‘‘premeditatedly,”” ‘‘willfully’’ and
“‘unlawfully’’ serve the same function. Chapter 2 also defines various defenses to
criminal charges (i.e., duress (2C:2-9) and consent (2C:2-10) ) and accomplice liability
(see 2C:2-6).

Among the significant changes made in Chapter 2 is the inclusion of mistake of law
as a defense to a criminal charge (see 2C:2-4¢). Under current law, mistake of law is
not a defense to a criminal charge. The Code would allow mistake of law as a defense
in certain limited circumstances, i.e., reasonable reliance upon a judicial decision
afterwards determined to be invalid. By amendment, the Senate Judiciary Committee
increased from ‘‘by a preponderance of the evidence,’’ to ‘‘by clear and convincing
evidence,’’ the burden of proof which defendant seeking to use the mistake of law
defense must satisfy. ’

Chapter 2 also contains a provision whereby an assignment judge may dismiss a
prosecution if the facts of a particular case indicate a technical violation of a statute
and a conviction would be inappropriate (see 2C:2-11). The judge cannot act under
this section unless he first notifies the prosecutor and provides him an opportunity to
be heard. No such provision exists under current law.

Chapter 2 also refocuses the legal concept of entrapment. Under current law, the
question of whether or not a person was entrapped turns on the state of mind of the
accused; that is, the defendant’s predisposition. Under the Code, the question of
entrapment rests upon the behavior of the law enforcement personnel involved.

Chapter 3 deals with justification defenses; those situations in which a person may
use force upon another without being criminally liable for his conduct (self-defense
(2C:3-4), defense of other, (2C:3-6), defense of property (2C:3-6) and use of force by
law enforcement personnel (2C:3-7) ).

The major change that the Code makes with regard to justification defenses involves
the use of deadly force by law enforcement officers. Current law provides that a police
officer can use deadly force to apprehend a fleeing offender if the offender had
committed or attempted to commit any felony. The Code would provide that a police
officer could use deadly force to apprehend a fleeing offender if the use of such force
would not endanger innocent bystanders and if the offender was fleeing after
committing or attempting to commit one of the following crimes: homicide,
kidnapping, arson, robbery, burglary of an occupied building or a serious sexual
assault. (See 2C:3-7b(2)(b) and (c).) .

Chapter 4 covers the insanity defense. Prior to review by the Senate Judiciary
Committee, the Code abolished insanity as a defense to a criminal charge. The issue of
insanity was to be addressed at a post-conviction proceeding for the purposes of .
determining the disposition of the offender; that is, whether the person should be
imprisoned, committed for psychiatric treatment or released. At the suggestion of the
Attorney General’s Office and the Office of the Public Defender, the Judiciary
Committee voted to restore insanity as a defense to a criminal charge.

The Code would have also replaced the so-called M’Naughten rule currently in use -

in New Jersey as the legal test of sanity with the American Law Institute test for sanity.
The Committee decided to retain the M’Naughten rule (see 2C:4-1).
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. Chapter S deals with so-called inchoate crimes; that is, attempts and conspiracies
to commit criminal offenses. Under the Code, an attempt or a conpiracy to commit a
crime is a crime of the same grade and degree as the most serious crime attempted or
the most serious crime which is an object of the conspiracy, except that an attempt or
conspiracy to commit a crime of the first degree is a crime of the second degree
(see 2C:5-4).

The major change in Chapter 5 is the inclusion of renunciation of criminal purpose
as a defense to a charge of criminal attempt. Current law does not recognize such a
defense. In order for a defendant to avail himself of this defense, he must have taken
whatever actions are necessary to prevent the completion of the crime (see 2C:5-1d.
and 2C:5-2e.).

It should also be noted in connection with Subtitle I (first five chapters) of the Code
that the development of the legal concepts covered by these chapters, have tradi-
tionally been left to the courts in New Jersey. The Code attempts to insure legislative
input in these important areas of the criminal law by putting these concepts into
statutory form.

SUBTITLE II. DEFINITIONS OF SPECIFIC OFFENSES.

Chapter 11 deals with murder and related offenses. Homicide constitutes murder
under the Code when it is committed ‘‘purposely,’”’ ‘‘knowingly,”’ or when it occurs
during the commission of certain crimes (robbery, arson, burglary, kidnapping, a
serious sexual offense, or a criminal escape).

This third category (traditionally known as felony-murder) was amended by the
Senate Judiciary Committee so that participants in the above listed crimes would be
guilty of murder, even if the killing actually occurred as the result of an action by a
non-participant (i.e., a policeman accidentally shoots an innocent bystander when
trying to apprehend persons fleeing a robbery). The Code originally made offenders
only liable for killings actually committed by one of the participants. Offenders would
still not be liable for the death of a co-participant.

The committee also amended the Code provisions relating to ‘‘felony-murder’’ by
deleting language which would have afforded accomplices otherwise guilty under the
felony-murder doctrine, a defense under limited circumstances, to a murder charge.

Murder, under the Code, is a crime of the first degree; however, persons found
guilty of murder may be sentenced to up to 30 years imprisonment (the maximum for
other first degree crimes is 20 years imprisonment) (see 2C:3-11b). The Code also
provides a special extended term of imprisonment of between 30 years and a life
sentence (see 2C:43-7(1) ).

The Senate Judiciary Committee also deleted a section of Chapter 11 which
deals with negligent homicide. It was felt that the concept of negligent homicide
was too broad and the section was replaced by the current offense of death by auto
(see 2C:11-5).

Chapter 12 deals with assaults and related crimes. This chapter represents a
generalization and consolidation of current statutory provisions.

Chapter 13 concerns kidnapping and other crimes involving the restraint of persons
against their will.
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The major change in this chapter involves the definition of kidnapping. Under
current law, any forcible movement of the vicim can constitute kidnapping; in theory,
this could result in a charge when the victim of a robbery is forced to the back of his
store to open a safe. The Code provides that the vicim must be removed from the place
where he is found in order for a kidnapping to have occurred. The Code further
provides, however, that the confinement of a person for ransom or the use of a person
as a shield or hostage would constitute kidnapping (see 2C:13-1). By Senate Judiciary
Committee amendment, a term of imprisonment of between 15 and 30 years was
added as a special penalty for kidnapping in the first degree.

Chapter 13 also contains a new offense dealing with the interference with custody of
minor children (see 2C:13-4). No such offense occurs under current law.

Chapter 14 which deals with sexual offenses was totally revised by the Senate
Judiciary Committee during its review of the Code. Under this revision, there are four
basic sexual offenses: aggravated sexual assault (a crime of the first degree); sexual
assault (a crime of the second degree); aggravated criminal sexual contact (a crime of
the third degree); and criminal sexual contact (a crime of the fourth degree). The
category that a particular fact situation falls among these four offenses is dependent
upon the following:

the actual sexual acts committed;
the amount of force and physical injury involved in the offense;

the age of victim and sometimes the age of the accused (i.e., consensual
intercourse between a boy of 15 and a girl of 14 would not be an offense;

consensual intercourse between a man of 20 and a girl of 14 would be an
offense);

the mental state of victim (i.e., was the victim ‘‘physically helpless,”’
“mentally defective’’ or ‘‘mentally incapacitated’’); and

the relationship of the accused vis-a-vis the victim (Did the accused have
supervisory or disciplinary power over the victim? i.e., a prison guard and
an inmate),

It should also be noted with regard to these offenses that they are defined to cover
both homosexual and heterosexual situations and that these definitions are intended to
focus on the actions of the accused rather than on behavior of the victim.

One change in present law which result from enactment of Chapter 14 is that if the
other elements of the offense can be proved, a person may be found guilty of a sexual
offense even if the victim is his or her spouse (see 2C:14-5¢.).

Among the other provisions of Chapter 14 are: a special minimum term of 5 years
“for all persons convicted as a sexual offender of a sexual offense (see 2C:14-6) and a
provision strictly limiting the introduction of evidence of the victim’s previous sexual
conduct (see 2C:14-7).

Chapter 17 covers arson and related offenses. The major change in this chapter is
the division of arson into two categories, aggravated arson and arson. Aggravated
arson, a crime of the first degree, is reserved for those circumstances which pose the
greatest threat to human life (see 2C:17-1).

Chapter 17 also consolidates and generalizes disparate current statutory provisions

dealing with the destruction of property (i.e., desecration of a cemetery) into the
broader concept of criminal mischief (2C:17-3).
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: Chapter 18 deals with burglary and criminal trespass. The major change in the
expansion of the definition of burglary to include those circumstances whereby a

. person gains entrance to a building lawfully and then remains there unlawfully for the
purpose of committing an offense (see 2C:18-2a(2) ). By committee amendment, the
offense of burglary was expanded to cover burglaries of boats and airplanes.

Chapter 19 covers robbery and remains substantially unchanged from present law.

Chapter 20 concerns theft and related offenses. The Code consolidates various
property crimes (i.e., larceny, embezzlement, blackmail, extortion, conversion,
5 receiving of stolen property) into a single offense of theft with the aim of aiding
prosecutions by permitting a conviction for theft by proving that the offense was
accomplished by any of the methods (extortion, deception, ¢tc.) enumerated in the
chapter (see sections 2C:20-3 through 2C:20-10).

Chapter 21 covers forgery and other related fraudulent practices, i.e., bad checks,
misuse of credit cards, unlawful credit practices. The Code generalizes and
consolidates current law in this area.

Chapter 24 deals with offenses against the family, children and incompetents (i.e.,
bigamy, endangering the welfare of children, unlawful adoptions).

The major change in Chapter 24 involves the inclusion of a defense to a charge of
bigamy if the accused reasonably believed his first spouse was dead, or he reasonably
believed he was legally eligible to remarry (i.e., possessed a divorce decree which he
believed valid) (see 2C:24-1). Current law does not recognize such a defense.

Chapter 24 sets forth a new offense not found in current law, endangering the
welfare of an incompetent (see 2C:24-7).

Chapter 27 concerns bribery and corrupt influence with regard to public adminis-
tration, i.e., threats and other improper influence in official and political matters,
retaliation for past official action, and gifts to public servants by persons subject to
their jurisdiction.

It should be noted that the provision concerning gifts to public servants by persons
subject to their jurisdiction does not include the giving of small gifts which involve
“‘no substantial risk of undermining official impartiality,’’ i.e., a bottle of liquor at
Christmas (see 2C:27-6¢.(3) ).

The Senate Judiciary Committee upgraded offenses involving unlawful gifts to
public servants from crimes of the fourth degree to crimes of the third degree.

Chapter 28 covers perjury and other falsifications in official matters. Chapter 28
contains two major changes. Current law does not recognize retraction of false
statements as a defense to perjury. The Code would allow retraction as a defense if the
retraction is made prior to the termination of the proceeding (see 2C:28-1d.).

The other major change in Chapter 28 concerns the amount of corroboration
necessary to sustain a conviction for perjury. Under current law, a conviction for
perjury may be sustained based solely upon the contradictory testimony of a single
witness. The Code requires contradictory testimony by at least two witnesses (see
2C:28-1e.). This marks a return to the common law rule.

Chapter 29 concerns the obstruction of governmental operations, i.e., escapes, bail
jumping, resisting arrest. The major change in the chapter involves the hindering of
apprehension. Under present law, a person cannot be prosecuted for helping his
spouse avoid apprehension. The Code does not recognize this exception, although
such aid by a close family member would result in a lower grade of offense than would
normally be assessed for such illegal assistance (see 2C:29-3g.).
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Chapter 30 involves misconduct in office. Its provisions present a codification of
offenses (i.e., misfeasance in office) which, while not found in current New Jersey
statutes, were indictable at common law.

Chapter 33 deals with riot and related public disturbance offenses, i.e., false alarms.
The major change in this chapter involves the offense of riot. Under present law, a law
enforcement officer who kills or injures a person in the course of dispersing a riot is
deemed guiltless despite the circumstances surrounding the incident. The Code
eliminates this specific provision, and relies upon the defenses involving use of force by
law enforcement officers outlined in 2C:3-7 to cover this situation.

Chapter 33 contains two sections not found in present law. One is entitled harassment
(see 2C:33-4) and is meant to cover, among other activities, the making of obsecene
telephone calls. The other new offense is the obstruction of highways and other public
passages (see 2C:33-7). A third section containing the new offense of cutting in line was
deemed unnecessary and deleted by the Senate Judiciary Committee.

Chapter 34 concerns public indecency, i.e., open lewdness, prostitution, obsecenity.
By Senate committee amendment, a new section making it a disorderly persons offense
to sell obscene material to persons 16 years of age or older (see 2C:34-3) was included
in the Code. Prior to the addition of this section, the Code prohibited only the sale of
obscene materials to persons under 16 years of age and the public display of obscene
materials.

Chapter 37 deals with gambling offenses. The major changes in this chapter involve
the gradation of gambling offenses, the amount of the fines prescribed for gambling
offenses and the decriminalization of certain gambling activities,

Recognizing that illegal gambling is a source of substantial revenues to those
involved in organized crime, the Code adopts a gradation for gambling offenses which
focuses law enforcement efforts upon those persons at the managerial level of
gambling operations and a schedule of fines which emphasizes fines as a deterrent to
the monetary gains which result from gambling activities.

As an example of the type of gradation employed, under the provisions of 2C:37-2,
a person who engages in bookmaking to the extent he receives or accepts in any 1 day
more than five bets totaling more than $1,000.00, or receives in connection with a
numbers operation money or records from a person other than a player or more than
$100.00 in 1 day in plays, is guilty of a crime of the third degree. A person who receives
three or more bets in any 2-week period is guilty of a crime of the fourth degree.
Otherwise, any offense under 2C:37-2 is a disorderly persons offense.

In addition to this type of gradation based on the level of organizational involve-
ment which is followed throughout the various sections of Chapter 37, the Code
prescribes the following fines for gambling offenses:

Crimes of the third degree up to $25,000.00
Crimes of the fourth degree up to $15,000.00
Disorderly persons offenses up to $10,000.00

The normal fine prescribed by the code under the provisions of 2C:43-5 for crimes -
of the third or fourth degree is up to $7,500.00 and for disorderly persons offenses, up .
to $1,000.00.

In addition to the type of gradation and the amount of fines, the major change
which would result from the adoption of Chapter 37 would be decriminalization of
certain gambling activities now punishable under our current statutes. Those persons
engaging in gambling activities in the capacity that the Code defines as a ‘‘player,”’ .
(see 2C:37-1c.), i.e., a person making a bet, playing a number or participating in a
poker game, would no longer be subject to criminal sanctions.
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‘ Several amendments in Chapter 37 were made by the Senate Judiciary Committee.
To aid in the prosecution of gambling, the outright ‘‘player’’ exemption contained in
2C:37-2 was converted to an affirmative defense (see 2C:37-2¢.) so the burden would
be on the defendant to show that he was participating in gambling activities as a
player. Also to aid prosecutions, the phrase ‘‘rather than in a casual or personal
fashion’’ was deleted from the definition of bookmaking in 2C:37-1g. In making this

. deletion, it was not the intent of the committee to criminalize casual betting, but
rather, to remove any possible impediment to successful prosecutions of professional
gamblers.

Other changes made by the Judiciary Committee include:

An amendment to various sections of Chapter 37 to clarify that persons convicted of
gambling offenses in addition to the specially provided fines, are subject to other
penalties provided in the Code;

An amendment to equalize the penalties for maintenance of a gambling resort in a
private premises, and for maintenance of a resort in a public premises (the Code had
made the former a crime of the third degree and the latter a disorderly persons); the
committee made both a crime of the fourth degree (see 2C:37-4); and

An amendment to clarify that the possession of legal out-of-state lottery tickets (i.e.,
New York lottery tickets) would not be an offense (see 2C:37-6).

Chapter 39 sets forth offenses involving the use of firearms and other weapons.
Among the major changes in current law made in Chapter 39 are:

Under the Code, if a firearm is found in an automobile, it is presumed to be
possessed by all the occupants unless the firearm is found upon the person of the
occupants or concealed out of view, i.e., in the glove compartment or trunk (see
2C:39-2). No similar provision exists in current law.

Under the Code, possession of ‘‘dum-dum’’ or hollow-nose bullets by persons other
than law enforcement officers or persons engaged in hunting or target shooting is an
offense. No such prohibition currently exists (see 2C:39-3f).

Under the Code, a person who has a handgun in his possession without having both
a permit to purchase a handgun and a permit to carry is guilty of an offense (see
2C:39-5b.). Under current law, a person need only have a permit to carry.

The Code contains a provision permitting the voluntary surrender, without penalty
of unlawfully possessed weapons. This provision does not provide immunity from
prosecution for an offense other than that of the unlawful possession of such
surrendered weapons (see 2C:39-12). No similar provision is found in current law.

Under current law, the prohibition against the possession of certain weapons, i.e.,
switchblades, stilettos is absolute. The Code would modify this absolute prohibition by
prohibiting possession of such weapons without any explainable, lawful purpose

‘ (see 2C:39-3e.).

' By Senate committee amendment, motor vehicle inspectors were included among
those law enforcement officials totally exempted from the provisions of 2C:39-5 which
prohibits the possession of weapons without a license. Under the Code, motor vehicle
inspectors were included among those exempted from the prohibition against
possession of only handguns and rifles without a license (see 2C:39-6).

Chapter 40 deals with minor offenses relating to public safety, i.e., abandonment of
refrigerators, refusal to yield a party line. Its provisions represent no change from
current law.

It should be noted in connection with Subtitle 1I that enactment of the Code will
result in the nineteen chapters contained in Subtitle II becoming the source of all
nondrug related criminal offenses in New Jersey (drug related offenses are presently
found in Title 24 and are not affected by this revision). Also, as the result of enactment
of the Code, certain acts currently criminal would, because of their omission from
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Subtitle II, be decriminalized. In addition to social gambling mentioned above in
connection with Chapter 37, those acts which would be decriminalized include:
consensual sodomy, fornication, adultery and loitering.

SUBTITLE III. SENTENCING.

Chapter 43 includes the classification of offenses under the Code and the authorized
disposition of offenders (i.e., the length of prison term and the amount of fines).
Major changes under the provisions of Chapter 43 are as follows:

A. Classification of Crimes

Under current New Jersey law, crimes are divided into high misdemeanors and
misdemeanors; non-indictable offenses are classified as disorderly persons offenses.
The Code would replace this classification system with a system dividing indictable
offenses into crimes of the first, second, third and fourth degree (see 2C:43-1 a).
Non-indictable offenses would be divided into disorderly persons offenses and petty
disorderly persons offenses (see 2C:43-8);

B. Length of Ordinary Term of Imprisonment

Under current law, a high misdemeanor is punishable by up to 7 years imprison-
ment; a misdemeanor is punishable by up to 3 years imprisonment; and a disorderly
persons offense is punishable by up to 6 months imprisonment.

The Code provides the following sentencing structure:

Crimes of the first degree 2C:43-6a(1) between 10 and 20 years
Crimes of the second degree 2C:43-6a(2) between 5 and 10 years
Crimes of the third degree 2C:43-6a(3) between 3 and 5 years
Crimes of the fourth degree 2C:43-6a(4) not to exceed 18 months
Disorderly persons offense 2C:43-8 not to exceed 6 months
Petty disorderly persons offense 2C:43-8 not to exceed 30 days

(The minimum term for crimes of the first degree was changed from 8 to 10 years
and the maximum term for crimes of the second degree was changed from 8 to 10 years
by Senate committee amendments.)

It should be noted in connection with this sentence structure that the minimum-
maximum sentence now in use in New Jersey would be abandoned. The sentencing
judge would only set the maximum sentence from the range of sentences listed above.
In cases involving convictions of crimes of the first and second degree, the Code does,
however, permit the judge to set a minimum term of one half of the sentence which
must be served before the offender is eligible for parole (see 2C:43-6b).

C. Length of Extended Terms of Imprisonment
The Code also provides for the following extended terms of imprisonment (the
criteria for the imposition of these terms will be discussed in connection with Chapter 44).

Murder 2C:43-7 a(l) between 30 years and life imprisonment
Crimes of the first degree

2C:43-7 a(2) between 20 years and life imprisonment
Crimes of the second degree

2C:43-7 a(3) between 10 years and 20 years

Crimes of the third degree 2C:43-7 a(4) between 5 years and 10 years
(By Senate committee amendments the maximum extended term for murder was

changed from 50 years to life imprisonment; the extended term for other crimes of the
first degree was changed from between 15 years and 30 years to between 20 years and
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life imprisonment; the extended term for crimes of the second degree from between
8 years and 15 years to between 10 years and 20 years and the maximum term for
crimes of the third degree from 8 to 10 years.)

The court may also set a mandatory minimum in connection with extended terms as
was noted above in connection with the ordinary terms (see 2C:43-7 b).

D. Fines

Under current law, those found guilty of a high misdemeanor are subject to fine of
up to $2,000.00; those guilty of a misdemeanor, to fine of up to $1,000.00; and of a
disorderly persons offense, to a fine up to $500.00. There are, however, scattered
throughout current statutes, a wide range of different fines for different offenses
ranging in amount from $25.00 to $100,000.00.

The Code would set up the following fine structure:
Crimes of the first or second degree 2C:43-3 (a) $15,000.00

: Crimes of the third or fourth degree 2C:43-3 (b) $7,500.00
- Disorderly persons offense 2C:43-3 (c) $1,000.00
Petty disorderly persons offense 2C:43-3 (d) $500.00

The Code would also allow for the imposition of a fine of up to double the
pecuniary gain to the offender or loss to the victim caused by the conduct constituting
the offense (see 2C:43-3 e). No such provision is found under existing law,

E. Restitution

Under current law, there is no authorization for the imposition of restitution in
conjunction with a sentence of imprisonment. The Code would permit the imposition
of restitution in cases in which the offender is also sentenced to imprisonment (see
2C:43-b b(4) ).

F. Suspension of Sentences

Under current law, a judge has the power to suspend the imposition of sentence
(that is, not to pronounce any sentence) or to suspend execution of sentence (that is,
pronounce a custodial sentence and suspend serving it). On the rationale that when a
suspension is to be revoked, the causes of the revocation should be considered by the
judge in imposing sentence and that the judge should not be bound by any previously
fixed sentence, but rather, should be free to impose any sentence which could have
originally been imposed, the Code would eliminate the power of a judge to pronounce
sentence and suspend its execution and only allow a judge to suspend the imposition of
sentence (see 2C:43-2 (b) );

G. Expansion of the Jurisdiction of Sentencing Court

Under current law, by court rule, there are strict time limitations on when a motion
may be brought for modification of sentences. The Code would allow the sentencing
court to retain permanent jurisdiction to hear motions for modification of sentence at
any time, although the court would not be required to hear more than one such motion
a year (see 2C:43-2 e);

H. Separate Parole Term

Under the provisions of the Code, a criminal sentence has two parts. The first part
is the original term of imprisonment; the second part is the parole term. The Code
views parole as a period of supervised release which is an invaluable incident to any
prison sentence. This position represents an abandonment of the concept of parole as
a portion of the original prison sentence not required to be served in prison. Thus,
even if an offender were to serve his entire sentence, he would be on parole for some
period of time. Sentences of imprisonment for crimes of the first, second or third
degree carry a parole term of one year; crimes of the fourth degree a parole term of
6 months (see 2C:43-9b);
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I. Pretrial Intervention Programs

Pretrial intervention programs are currently operating in New Jersey pursuant to
court rule. The Code would place authorization for pretrial intervention programs
into our statutes, thus allowing for legislative input into the operation of such
programs. As amended by the Senate Judiciary Committee, entrance into a PTI
program would be controlled by the prosecutor. All offenders regardless of offense
would be eligible for such a program except that a person could only be admitted once
to such a program. The committee also lengthened to 3 years the period an offender
could spend in supervisory treatment (under current court rule, PTI is available on a
3-month basis with provisions for extensions). To facilitate the administration of PTI
programs, the committee added provisions requiring that each county prosecutor file
a report with the Attorney General’s office on the operation of PTI in their county
and requiring the Attorney General’s office to keep a central index of all person
admitted to PTI programs.

Chapter 44 sets forth the criteria to be used by courts in deciding whether a
particular offender should be sentenced to a regular term of imprisonment, an
extended term of imprisonment, or whether a fine or restitution should be imposed.
Among the new sentencing concepts and changes in present law in Chapter 44 are the
following:

A. Presumptions with Regard to Sentence of Imprisonment

Prior to review by the Senate Judiciary Committee, the basic sentencing presump-
tion provided in the Code was non-imprisonment unless imprisonment was found by
the court to be necessary for the protection of the public under criteria favoring
imprisonment discussed below (see 2C:44-1a). This presumption of non-imprisonment
was deleted by the committee except with regard to first offenders convicted of an
offense of the third degree or less (see 2C:44-1e). The committee retained a provision
establishing a presumption of imprisonment for those convicted of an offense of the
first or second degree (see 2C:44-1 d).

B. Ciriteria in Favor of a Sentence of Imprisonment (2C:44-1a)
The following factors favoring imprisonment are to be weighted by the sentencing
judge:

(1) The nature and circumstances of the offense;
(2) The gravity and seriousness of harm inflicted on the victim;
(3) The risk that the defendant will commit another crime;

(4) The need for correctional treatment which can be provided only in an
institution;

(5) A less sentence will depreciate the seriousness of the defendant’s crime
because it involved a breach of the public trust under chapters 27 and 30;

(6) The offense is characteristic of organized criminal activity;

(7) The defendant has previously been convicted of a crime or other penal
offense;

(8) The crime was committed in an especially heinous, cruel or depraved
manner;

(9) The defendant committed the offense as consideration for the receipt, or in
expectation of the receipt of anything of pecuniary value;

(10) The defendant procured the commission of the offense by payment or
promise of payment, or anything of pecuniary value;
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(11) The defendant committed the offense against a police or other law enforce-
ment officer, correctional employee or fireman, while performing his duties
or because of his status as a public servant;

(12) The need for deterring the defendant and others from violating the law,

Paragraphs (1) and (2) and (7) through (12) were added by Senate Judiciary
Committee amendments.

C. Ciriteria to be Weighed in Favor of Sentence of Non-Imprisonment (2C:44-1b)
The following criteria in favor of non-imprisonment are to be considered by the
sentencing judge:
(1) The offender neither caused nor threatened serious harm;
(2) The offender did not contemplate that his conduct would cause or threaten
serious harm;
(3) The offender acted under a strong provocation;
: (4) There were substantial grounds to excuse or justify the offender’s conduct;
(5) The victim induced or facilitated the crime;
(6) The offender did or will compensate the victim;
(7) The offender has no prior history of criminal activity;
(8) The offender’s conduct was the result of circumstances unlikely to recur;
(9) The character and attitudes of the offender indicate that he is unlikely to
commit another offense;
(10) The offender is particularly likely to respond to probationary treatment;

(11) The imprisonment of the defendant would detail excessive hardship to
himself or his family.

In reviewing both the criteria for and against a sentence of imprisonment, it should be
noted that under current New Jersey law, there is no statutory criteria to guide judges
in imposing sentences. However, several of the factors listed above have been cited in
recent case law as being relevant for the purpose of determining the proper sentence.

D. Ciriteria for Extended Sentences
Offenders falling under the following four categories are eligible for the extended
terms of imprisonment:

Persistent offenders 2C:44-3(a)
Professional criminals 2C:44-3(b)
Offenders who commit crimes for pecuniary gain 2C:44-3(¢)
Offenders who are found to be

dangerous and mentally abnormal 2C:44-3(d)

By committee amendment, the Senate Judiciary Committee added the dangerous
and mentally abnormal category and expanded the persistent offender and profes-
sional criminal categories. Under current law, there are no provisons for extended
sentences, although current law does provide additional penalties for offenses
committed while armed and for offenses committed by habitual offenders.

E. Ciriteria for Imposition of Fines and Restitution

The Code provides that the fines and restitution may be imposed if the defendant
derived a pecuniary gain from the offense or if the court is of the opinion that a fine
or restitution is an especially effective deterrent for the type of offense involved
(see 2C:44-2 a(1) and (2) ).

The Code also provides that the court should consider the offender’s ability to pay a
fine or make restitution and may sentence a defendant to pay a fine only if such
payment would not prevent the defendant from making restitution (2C:44-2 b and c).
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Again, as in the case of the criteria for the imposition of sentences of imprisonment,
there is no present statutory criteria for the imposition of fines, although present case
law does contain criteria with regard to the imposition of monetary penalties similar to
that found in the code.

F. Multiple Sentences

The Code retains the present general rule that multiple sentences run consecutively
or concurrently at the discretion of the court. The Code, however, imposes the
following limitations not found in current law on that discretion:

A term to a State penal or correctional institution and a term to a county institution
shall run concurrently and both sentences shall be satisfied by service of the State term
(2C:44-5 a(1) ).

The aggregate of consecutive terms to a county institution shall not exceed
18 months (2C:44-5 a(2) ). :

The aggregate of consecutive terms shall not exceed the longest extended term
authorized for the highest grade and degree of crime for which any of the sentences
was imposed (2C:44-5 a(3) ).

Not more than one sentence for an extended term shall be imposed (2C:44-5 a(4) ).

Chapter 45 deals with suspension of sentence and probation.

Chapter 46 deals with the collection of fines. Both, with minor exemptions, follow
present statutory and case law.

Chapter 58 concerns the licensing of firearms. Two major changes in current law are
made in Chapter 58. First, under current law, persons convicted of any offense cannot
obtain a permit to purchase a firearm. The Code enumerates the following specific
offenses, conviction of which would be a bar to obtaining a permit: assault; robbery;
theft; burglary; arson; a serious sexual offense; murder or kidnapping (see 2C:58-3c. (1) ).

Secondly, the Code would require that in order for a minor to use a firearm, he must
obtain a license. Under current law, no such license requirement exists (see 2C:58-6).

Other changes found in Chapter 58 include:

The number of days for the period of consideration of an application for a permit to
purchase or a firearms identification card has been extended from 10 days to 30 days
for residents and from 15 to 45 days for non-residents (see 2C:58-3f);

The fee for a permit to carry a handgun was increased from $3.00 to $10.00 (see
2C:58-4d.); and

The Code shifts responsibility for investigation of applications to possess
machineguns from the sheriff to the county prosecutor
(see 2C:58-5).

Chapter 51 deals with the loss of rights (i.e., right to vote; right to hold office),
which are incident to a conviction for a criminal offense. Chapter 51 also deals with
such issues as the sealing of arrest records and the expungement of criminal records.
Its provisions represent no significant change from existing law.

Chapter 62 sets forth the procedures to be followed in cases of willful nonsupport
and follows existing law.

Chapter 64 concerns the procedures to be followed when contraband (i.e., illegal

drugs) or other property (i.e., money resulting from gambling operations) is seized as
the result of criminal investigations. These procedures basically follow existing law.

64



SENATE JUDICIARY COMMITTEE
STATEMENT TO
SENATE. No. 3203

STATE OF NEW JERSEY
DATED: JUNE 18, 1979

The following is a section by section outline of the provisions of Senate Bill No.
3203 as it was released by the Senate Judiciary Committee.

Section 1 adds the words ‘‘and dispositions’’ to 2C:1-1a (Rules of Construction)
to clarify that, unless otherwise provided in the code, both the prosecution and
disposition of offenses which occurred before the effective date of the code are
governed by prior law.

Section 2 adds a new paragraph to 2C:1-2 (Prinicples of Construction) which states
that no provision of the code shall be construed to limit the right to an appeal either by
the defendant or, subject to the Federal and State Constitutions, by the State,

Section 3 and 4 of the bill clarify ambiguities concerning the effect of the code on
those offenses not in Title 2A which have not been revised or replaced as a result of the
enactment of the code.

Section 3 amends 2C:1-4 (Classes of Offenses) to provide that an offense established
by statute other than the code which is classified as a misdemeanor and sets a possible
penalty of imprisonment for 6 months or less, shall after the effective date of the code
be classified as a disorderly persons offense.

Section 4 amends 2C:1-5 (Application of the General Provisions of the Code) to
provide for the continuation of those penalties for offenses specifically set forth in
statutes enacted apart from the code. Should the offense be classified as a
misdemeanor but with no provision for a specific penalty, or with provisions for a
specific penalty of above 18 months, it will be treated as a crime of the fourth degree
after the effective date of the code. If the offense is classified as a high misdemeanor,
the offense would be treated after the effective date of the code as crime of the third
degree. The only exception to this scheme is in the case of drug offenses in Title 24,
which will be discussed in section 81 of this bill.

Section 5 amends 2C:1-6 (Time Limitations) to provide that the statute of
limitations will not run during the time a person is fleeing from justice. It establishes a
S-year statute of limitations for any civil action such as forfeiture brought under the
provisions of the code. Also, 2C:1-6 is amended to permit the downgrading of
indictable offenses to nonindictable offenses at any time so long as the prosecution
commenced within the statute of limitations applicable to the indictable offense.
Finally, section 5 deletes an erroneous reference to various sections of the code in
2C:1-6c¢.
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Section 6 makes technical amendments to 2C:1-8 (Method of Prosecution When
Conduct Constitutes More Than One Offense).

Section 7 amends 2C:1-13 (Affirmative Defenses). At present, 2C:1-13 provides that
all affirmative defenses must be proven by ‘‘a preponderance of the evidence.’”’ In
several other sections of the code, however, a different standard of proof for
affirmative defenses is required. To clarify this discrepancy, section 7 inserts the
phrase ‘‘or such other standard as specified in this code’’ to subsection b. of 2C:1-13.
Also, section 7 adds a new subsection which requires that the burden of proof in any
civil action commenced pursuant to the code shall be by ‘‘a preponderance of the
evidence.”” Section 8 defines the term ‘‘offense” in 2C:1-14 (Definitions). This
definition specifies that the code’s procedural and sentencing provisions apply only to
crimes, disorderly persons offenses, and petty disorderly persons offenses and not to
such matters as motor vehicle violations or violations of municipal ordinances.

By committee amendment, language was added to 2C:1-14 specifying that wherever
in the code, it is necessary to determine value in order to fix the degree of an offense,
that value will be the fair market value at the time and place of act constituting the
offense.

Section 9 amends 2C:2-12 (Entrapment) to state that the issue of entrapment shall
be tried by the ‘‘trier of fact,”’ not a “‘jury.’’ Should this section remain in its present
form, the issue of entrapment could only be tried by a jury and not by a judge sitting
without a jury.

Section 10 amends 2C:3-7 (Use of Force in Law Enforcement) by deleting the words
“‘physical injury’’ and inserting ‘‘bodily harm.”” The term ‘‘bodily harm,’’ not
“‘physical injury’’ is used throughout the code. This amendment is designed to attain
consistency in terminology.

[X3

Section 11 amends 2C:3-11 (Definitions) by deleting the words ‘‘aggravated rape’’
and ‘‘aggravated sodomy”’ and substituting the correct code nomenclature
“‘aggravated sexual assault’ and ‘‘sexual assault.’

As amended by the committee, sections 11A, 11B, 12, 13, 13A, 13B, 14, 15 and 16
make a series of amendments to Chapter 4 (Mental Responsibility). The purpose of
these amendments is to clarify that mental disease or defect is not a separate defense
apart from insanity but rather that evidence of mental dlsease or defect is admissible
only to negate the mental element of the offense.

Section 17 amends 2C:5-2 (Conspiracy) to provide that even if the one or more
objectives of a criminal conspiracy are not criminal acts (e.g., approval of a zoning
ordinance), this shall not be a defense to a charge of conspiracy so long as other
objectives of the conspiracy or the means of promoting these objectives are unlawful
(e.g., bribery).

Also, section 17 amends 2C:5-2f. (2) on the issue of abandonment of a conspiracy.
As the code now reads, abandonment of a conspiracy is presumed when no overt act in
pursuance of the conspiracy occurs during the period covered by the statute of
limitations. The amendment creates an exception to this rule for crimes of the first and
second degree because no overt act is deemed necessary to find guilt for a conspiracy
to commit such crimes.

Section 18 rewrites 2C:5-4 (Grading of Criminal Attempt and Conspiracy) for
purposes of clarity. No substantive changes are made.

By committee amendment, a new section 18A was added to amend 2C:5-5 (Burglar
Tools). The purpose of this amendment is to prohibit the publishing of plans or
instructions dealing with the manufacture or use of any burglar tools when the intent
of such publication is to facilitate the commission of criminal offenses. This amend-
ment is aimed at certain sophisticated burglary tools known as ‘‘blue boxes,”’ ‘‘black
boxes,”” or ‘‘red boxes’’ which are used to defraud telephone companies.
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Section 19 amends 2C:11-1 to make the definition contained therein applicable to
Chapters 11 through 15 instead of 11 through 14. This change is necessary because in
later amendments in this bill, Chapter 19 of the code the crime of robbery will be
allocated to Chapter 15.

Section 20 makes a technical amendment in 2C:11-2 (Criminal Homicide).

Section 21 adds language to 2C:11-3 (Murder) to insure that the specific higher
penalties provided in 2C:11-3, rather than the presumptive sentences found in Chapter
44 of the code, are applicable to the offense of murder. Section 21 also corrects an
incorrect reference.

By committee amendments, the concept of murder under 2C:11-3 was expanded to
include, in addition to those who ‘‘knowingly’’ or ‘‘purposely’’ cause, those
individuals who *‘‘purposely’’ or ‘‘knowingly’’ cause serious bodily injury which
results in death.

By committee amendments, a section 21A amending 2C:11-4 (Manslaughter) was
added to the bill. The purpose of the amendment is to create a new offense of
‘‘aggravated manslaughter’> when the accused causes death under circumstances
manifesting extreme indifference to human life.

Section 22 makes a grammatical correction in the last paragraph of 2C:12-1
(Assault).

Section 23 rewrites 2C:13-1¢ (Kidnapping) to promote clarity and to insure that the
higher specific penalty provided in 2C:13-1c., rather than the general presumptive
sentence contained in Chapter 44, is applicable to kidnapping.

Section 24 amends 2C:13-3 (False Imprisonment). Presently, 2C:13-3 provides that
it is an affirmative defense to a charge of false imprisonment when the person
restrained was a person under 18 and the accused was a relative whose purpose was to
assume control of the child. The amendment extends this affirmative defense to legal
guardians. :

Section 25 clarifies the language in 2C:13-4 (Interference With Custody). There are
no substantive changes.

By committee amendments, new sections 26, 27, 27A amending Chapter 14 (Sexual
Offenses) were added to the bill. Section 26 amends 2C:14-2 (Sexual Assault) to
provide that an act of sexual penetration where the victim is less that 13 years old, no
matter the age of the accused, constitutes aggravated sexual assault, a crime of the first
degree. Section 26 also provides that an act of sexual penetration where the victim is at
least 13 but less than 16 years old and the other party is at least 4 years older than the
victim constitutes sexual assault, a crime of the second degree.

Section 27 amends 2C:14-3 (Criminal Sexual Contact) to provide that an act of
sexual contact where the victim is at least 13 but less than 16 years of age and the
accused is at least 4 years older than the victim constitutes criminal sexual contact, a
crime of the fourth degree.

Section 27A adds a new section 2C:14-8 stating that nothing in Chapter 14 will be
deemed as limiting the jurisdiction of juvenile and domestic relations courts with
regard to sexual activities by teenagers under the Juveniles in Need of Supervision Act
(P.L. 1973, c. 306, C. 2A:4-42 et seq.).

Section 28 reallocates ‘‘Chapter 19. Robbery’’ of the code to Chapter 15. The

reason for this change is that it is considered more appropriate to place this offense in
“Part 1. OFFENSES INVOLVING DANGER TO THE PERSON?”’ rather than in
“Part 2. OFFENSES AGAINST PROPERTY."”
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Section 29 makes a technical change in 2C:17-1 (Arson).

By committee amendment, a new section 29A was added to amend 2C:17-2 (Causing
or Risking Widespread Injury or Damage). The purpose of this amendment was to
specifically include the dumping or abandonment of hazardous waste among
prescribed activities.

Section 30 amends 2C:17-3 (Criminal Mischief) by changing the language in the
grading section for purposes of clarity.

Section 31 omits the present language of 2C:17-4 (Endangering Pipes Transmitting
Certain Gases) and substitutes the language of the statute enacted by the Legislature in
1976 which deals with the matter.

Section 32 contains the present Chapter 19, Robbery. It is deleted and will become
Chapter 15. Chapter 19 will now be ‘“‘RESERVED.”’

Section 33 amends 2C:20-2 (Consolidation of Theft Offenses) to clarify that while
Chapter 20 does consolidate theft by whatever means, any unrelated criminal acts
embodied in different episodes or transactions are subject to separate prosecutions.

By committee amendment, ‘‘Horses’’ were included with property such as guns,
boats and automobiles, theft of which, no matter the value, is automatically classified
as a crime of the third degree.

Section 34 amends 2C:20-5 (Theft by Extortion), to require that theft by extortion
be both ‘‘unlawful’”’ as well as ‘‘purposely’’ in order to avoid prosecution of
individuals who make legitimate demands.

Section 35 adds language to 2C:20-7 (Receiving Stolen Property), clarifying that the
bringing of stolen property into New Jersey is among the activities prohibited.

Through committee amendments, a new section 35A amending 2C:20-10 (Unlawful
Taking of Means of Conveyance) was added. The amendments are intended to clarify
that ‘‘joyriding’’ is prohibited. By committee amendment, ‘‘Theft of Horses’’ was
specifically among the activities proscribed by 2C:20-10. Through committee
amendments, a new section 36B amending 2C:20-11 (Shoplifting) was added. The
amendment is intended to restore the provision of present law allowing merchants to
temporarily detain, with immunity from any criminal or civil liability, suspected
shoplifters.

Section 36 deletes the text of 2C:21-6 (Credit Cards) and substitutes present Title 2A
provisions dealing with credit card fraud, which are considered by law enforcement
officials to be more complete and easier to enforce.

By committee amendment, a new section 36A was added amending 2C:31-7
(Deceptive Business Practices). The purpose of the amendment is to include specific
language regulating the sale of kosher foods in the deceptive business practice section.

Sections 37, 38, 39, 40 and 41 amend 2C:21-9 (Misconduct by Corporate Official),
2C:21-10 (Commercial Bribery), 2C:21-11 (Rigging Publicly Exhibited Contest),
2C:21-13 (Fraud in Insolvency) and 2C:21-15 (Misapplication of Entrusted Property).
These amendments are of technical nature and are intended to clarify the sentencing
portions of those sections.

Section 42 amends 2C:21-19 (Wrongful Credit Practices) by setting the possible fine
for criminal usury up to $250,000.00. Section 42 also adds nonprofit social and
consumer counseling agencies to the lists of those persons not considered as ‘‘debt
adjusters.”’ This latter amendment is in accord with legislation enacted in 1979.

Sections 43, 44, 45 of the bill are blank.

Section 46, as amended by the committee, adds language in 2C:24-4 (Endangering
Welfare of Children) clarifying that in addition to prohibiting children’s participation
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in pornographic films, permitting children to perform in a live exhibition or
performance is prohibited by this section. Section 46 also makes several technical
amendments to 2C:24-4,

By committee amendments, the scope of activities prohibited by 2C:24-4 was
enlarged to encompass any sexual conduct which would impair or debauch the morals
of a child by any person with a legal duty to care for the child or who has assumed
responsibility for the child. Such persons would be guilty of a crime of the third
degree. Any other person engaging in such conduct with a child under 16 would be
guilty of a crime of the fourth degree. These amendments are intended to tie in with
the amendments previously discussed in connection with Chapter 14.

Sections 47, 48, 49, 50, 51, 52 and 53 of the bill, as amended by the committee,
rewrite and consolidate sections of Chapter 27 (Bribery and Corrupt Influence). After
review by the Division of Criminal Justice, Chapter 27 was deemed to be so overly
broad and duplicative. A literal reading of its provisions could result in criminal
liability attaching to legitimate lobbying and political fund raising activities.

Section 54 amends 2C:28-1 (Perjury), to provide that ‘‘retraction’’ of a perjured
statement is not a defense to a charge of perjury if the perjured testimony caused
‘‘irreparable harm to any party.”’

Section 55 amends 2C:28-2 (False Swearing) to make false swearing a crime of the
fourth degree rather than a disorderly persons offense.

Section 56 is blank.
Section 57 amends 2C:29-2 (Resisting Arrest) for purposes of clarity.

Section 58 amends 2C:29-4 (Compounding) for purposes of clarity. There are no
substantive changes.

By committee amendment, a section 58A was added amending 2C:29-5 (Escape).
The purpose of the amendment is to make 2C:29-5 applicable to escapes by persons
committed to mental institutions in connection with a criminal offense.

By committee amendment, section 60 which would have amended 2C:30-1 (Official
Oppression), was deleted. The committee further found that 2C:30-1 was a duplicate
of 2C:30-2 (Official Misconduct) and should be repealed (see section 147).

Section 61 amends 2C:30-2 (Official Misconduct), by removing the word ‘‘corrupt”’
since the phrase is not defined by the code, and since ‘‘corrupt’ purpose is not an
element required by existing case law in order to prove official misconduct.

Section 62 amends 2C:30-3 (Speculating or Wagering on Official Action), to clarify
that a former public servant is liable under 2C:30-3 if he committed the unlawful acts
while a public servant. The language change in the last paragraph was made for
consistency and clarity.

Section 63 makes a technical amendment in 2C:33-1 (Riot). There is no substantive
change.

Sections 64, 65 and 66 should be read together. Section 64 amends 2C:33-12
(Maintaining a Nuisance), by deleting the reference to section 2C:56-1. That section is
marked “‘[RESERVED]” in the present code and the reference here is meaningless.
Reference to 2C:33-12.1 had been inserted in its stead. Section 66 of the amendatory
bill creates a new 2C:33-12.1 which provides a procedure for abating a nuisance after a
conviction under 2C:33-12. Section 65 simply adds 2C:33-12.1 to the table of contents
for Chapter 33.

By committee amendment, a new section 66A amending 2C:33-13 (Smoking in
Public) was added to the bill. The purpose of this amendment is to clarify that
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smoking in a public place is to be governed by the municipal ordinance or by the
owner or person responsible for the operation of the public place and not by rule or
regulations of an executive agency. The amendment would preclude enforcement of
smoking regulations by an executive agency.

Section 67 which was deleted by committee amendment, would have amended
2C:34-1 (Prostitution) to include the prostitutes themselves among those guilty of the
offense of living off the earnings of a prostitute. The committee felt that this offense
should be reserved for pimps and others involved in prostitution operations in a
managerial capacity.

By committee amendment, section 68 amends 2C:34-5 (Diseased Person Committing
an Act of Sexual Penetration), to correct language defects and include correct code
nomenclature.

Sections 69, 70 and 71 amend 2C:37-2 (Promoting Gambling), 2C:37-3 (Possession
of Gambling Records), and 2C:37-4 (Maintenance of a Gambling Resort), respectively,
in the same manner in the grading subsection of each. Present language has been
deleted and new language added so that it will be absolutely clear that a custodial
sentence may be given to a person convicted of a gambling offense as well as the
specific fine provided for by these sections.

Also the committee amendments added language to 2C:37-3 establishing that an
affirmative defense to a charge of possession of gambling records must be proven by
‘‘clear and convincing evidence,”’ rather than by the lower standard ‘‘by a
preponderance of the evidence.”’

Section 72 makes a technical amendment to 2C:37-8 (Gambling Offenses;
Jurisdiction).

Sections 73, 74, 75, 76, 77, 78, 79 and 80 of the bill are blank.

Section 81 amends 2C:43-1 to clarify the legislative intent to preserve existing
sentences under the ‘‘Controlled Dangerous Substances Act,”” P.L. 1970, c. 226. Since
the general Title 2A authority for imposing sentences on misdemeanors and disorderly
person offenses has been repealed, as well as the authority to impose ‘‘minimum-
maximum’’ sentences under Title 2A, the intent is to retain the authority to impose the
maximum sentences established under Title 24. Section 2C:43-1 embodies the only
exceptions applicable to Title 24 offenses. Therefore, the section is designed to clarify
that, while Title 24 maxima are to control, the sentences are to be imposed as are other
sentences under the code (i.e., subject to definite terms, and not minimum-maximum
sentences), and that the other provisions of the subtitle (regarding probation,
revocation, fines, restitution, etc.) are to apply.

As amended by the committee, section 82 amends 2C:43-2 (Authorized
Dispositions), to increase from 90 to 180 days the period of imprisonment to which a
person convicted of a crime may be sentenced as a condition of probation. The 90-day
period would be retained for disorderly person offenses. Also, by committee
amendment, language was added to 2C:43-2 specifying that performance of
community-related service is an authorized noncustodial sentence under the code and
that where imprisonment is imposed the court shall state on the record its
consideration of the defendant’s eligibility for release under the law governing parole.

Section 83 amends 2C:43-3 (Fines and Restitutions), to provide for higher fines than
those set forth in this section, if authorized by another code section or any other
statute. The present language reads only ‘‘authorized by statute,”” so this amendment
is for clarification.

Section 84 amends 2C:43-5 (Young Adult Offenders), to clarify that indeterminate
terms are preserved under the code for ‘‘youthful offenders.”’
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Section 85, as amended by the committee, clarifies that under the provisions of
2C:43-6 (Ordinary Terms of Imprisonment), a court may fix a term of parole
ineligibility of up to one-half the custodial term imposed, provided that no defendant
could be eligible for parole at a date earlier than that provided under the law governing
parole.

Section 86, as amended by the committee, clarifies 2C:43-7 (Extended Terms of
Imprisonment), in the same manner as section 85 does 2C:43-6 (Ordinary Terms of
Imprisonment).

By committee amendment, a new section 86A amending 2C:43-9 (First Release of
All Offenders on Parole) was added. The purpose of the amendment is to delete
reference in 2C:43-9 to a separate parole term. Separate parole term was a concept
included in the original draft of the code when it was advocated that all inmates
become immediately eligible for parole upon incarceration. Since neither present
statutes governing parole nor the pending Parole Act of 11979 envision immediate
parole eligibility, the concept of a separate parole term is unnecessary.

Section 87 makes technical amendments to 2C:43-10 (Place of Imprisonment). No
substantive changes are made.

Section 88 amends 2C:43-12 (Supervisory Treatment), to clarify that no person
would be eligible for pretrial intervention if he was previously convicted of a criminal
offense. Section 88 makes several other technical amendments.

Section 89 adds language to 2C:43-13 (Supervisory Treatment Procedure),
indicating that the court has the authority to determine the length of the supervisory
treatment periods.

Sections 90 and 91 amend 2C:43-15 (Presentation of Proposed Rules at Judicial
Conference) and 2C:43-18 (Change or Cancellation of PTI Rules). The changes only
delete incorrect language and substitute proper section references.

Section 92 amends 2C:43-21 (PTI Index and Reports), to indicate that no order of
expungement or sealing will affect any entry in the index or registry of pretrial
intervention information established by the Administrative Office of the Courts.

Section 93 amends 2C;44-1 (Criteria for Withholding or Imposing Sentence of
Imprisonment), to permit the prosecution to appeal if a court imposes a noncustodial
or probationary sentence for a first or second degree crime. By committee amendment,
language was added to 2C:44-1 specifying that when imposing a sentence of imprison-
ment, the court shall consider the defendant’s possible eligibility for parole.The other
amendments in section 93 are of a technical nature.

Section 94 amends 2C:44-2 (Criteria for Imposing Fines and Restitutions), for the
purpose of language clarification.

Section 95 amends 2C:44-3 (Criteria for Sentence of Extended Term of Imprison-
ment). As amended by the committee, new language was added to subsection a. of
2C:44-3 with regard to persistent offenders, one of the three categories of defendants
eligible for extended terms.

The purpose of these amendments was to clarify that the defendant must be 21 at
the time of the commission of the crime for which he is to be judged a persistent
offender. Under the present language, it is unclear whether the 21 year age provision
refers to the date of the crime or the date of sentencing. Language was also added to
clarify the two previous convictions necessary to qualify an individual as a persistent
offender, the latest of these convictions must be within 10 years of the crime for which
the individual is now being sentenced or within 10 years of the date of the defendant’s
last release from confinement, whichever is later in time.
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By committee amendment, language specifically stating that in order for an
extended term to be imposed, the prosecuting attorney must make application to the
sentencing court was also added to 2C:44-3.

Section 96 basically rewrites 2C:44-4 (Definition of Prior Conviction), for purposes
of clarity. There is, however, a significant change in that a conviction in another
jurisdiction would constitute a prior conviction of a crime if a sentence of imprison-
ment in excess of 6 months was authorized.

Section 97 corrects an incorrect cross reference in 2C:44-5 (Multiple Sentences).

Section 98 amends 2C:45-1 (Conditions of Suspension or Probation), to provide
payment of a fine as one of the conditions that may be imposed when a court orders
suspension or probation. The committee also amended section 98 to reflect the earlier
amendments made to section 82.

By committee amendment, language was added to 2C:45-1 indicating that a court
may impose community service as a condition of probation.

Section 99 amends 2C:45-2 (Revocation of Probation). The amendment responds to
the concern that the power to resentence to a term of imprisonment, following
probation revocation, is too restrictive under the code.

By committee amendment, a sentence of imprisonment could always be imposed on
revocation, but language was added to 2C:45-2 providing that no revocation of
suspension or probation shall be based on failure to pay a fine or make restitution
unless such failure was willful.

Sections 101, 102, and 103 are amendment to the titles of 2C:47-1, 2C:47-2 and
2C:47-3, which relate to the Adult Diagnostic and Treatment Center. Section 100
shows these changes in the table of contents for Chapter 47.

Section 104 and 105 correct language omissions in 2C:47-7 and 2C:48-2.

By committee amendment, a new section 104A amending 2C:48-1 (Composition of
the Criminal Disposition Commission). The purpose of the amendment is to include
the chairman of the State Parole Board or his designee on the Criminal Disposition
Commission.

Section 106 amends 2C:51-3 (Voting and Jury Service). This section currently
provides for the disqualification of persons convicted of crimes from voting and jury
services. The amendment would remove the substantive language from the code and
provide that these matters be governed by the laws concerning elections and jury
service, R.S. 19:4-1 and N.J.S. 2A:69-1, respectively.

Sections 107 through 139 contains a new Chapter 52 dealing with expungement. The
chapter developed by the Division of Criminal Justice spells out an equitable system of
expungement of indictable and nonindictable offenses as well as of arrest records. The
chapter provides for a practical administrative procedure within the Division of State
Police which requires isolation of expunged but not obliteration of same. Certain uses
of expunged records, such as use by the Parole Board and the Department of
Corrections, would be specifically authorized. To offset the administrative costs
inherent in the expungement process, a fee up to $30.00 would be charged. The
original code provisions would be repealed.

By committee amendment, a new Chapter 65 was added to the code in section 140.
Chapter 65 establishes uniform procedures for disposition of stolen property and other -
documentary exhibits as evidence in criminal cases. One of the main objectives of the
chapter is to provide a mechanism whereby stolen property may be returned to its
rightful owner prior to the termination of the criminal case in which the property is
evidence.

Sections 141, 142, 143 and 144 are blank.
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Section 145 amends section 2C:98-2, the repealer section. This section lists all the
statutes in Title 2A that are repealed by the code. The amendments remove several
statutes from the repealer and place them in 2C:98-3, which saves them from repeal.
The sections thus saved from repeal are:

(1) N.J.S. 2A:127-4 makes it a misdemeanor for a person to have a short
wave radio operating on frequencies assigned for fire, police, municipal
or other governmental uses unless a permit has been issued therefor by the
police. Fire, police and governmental officials are excepted.

(2) N.J.S.2A:151-10 makes it a misdemeanor to offer, sell, lend, lease or give
to a person under 18 years of age any firearm, grenade, bomb or other
exposive, or the components thereof, or a pistol from which a loaded or
blank cartridge may be fired, or loaded or blank cartridges. There is an
exception for the minor to borrow a firearm, with his parents’ consent,
for purposes set forth in N.J.S. 2A:151-11.

(3) N.J.S. 2A:151-11 makes it a misdemeanor or act of juvenile delinquency
for any person under 18 years of age to purchase or acquire any firearm,
grenade, bomb or other explosive, or the components thereof. There are
various exceptions to permit the juvenile to carry, fire or use any firearm
in the presence or under the supervision of his parent or guardian, or of a
person who holds a permit to carry or a firearms identification card. The
exceptions apply when the juvenile uses the firearm for military drill
target shooting, or hunting, if he has completed a hunter’s safety course,
and has a valid hunting license.

(4) N.J.S. 2A:164-24 provides the formula for good time credit against
sentence for prisoners committed to any county jail or penitentiary. The
formula cannot exceed 1 day for every 6 days of sentence.

(5) N.J.S. 2A:169-3 gives any constable or police officer the power to arrest
without warrant, any person committing a disorderly persons offense in
such constable or officer’s presence.

(6) Laws of 1960, c. 24 (C. 2A:166A-1 to C. 2A:166A-4 both inclusive)
provide for reimbursement to counties for criminal prosecution expenses
in connection with the commission of a capital offense by a person while
confined to a State penal or correctional institution located in the county.
[These sections are currently in both the repealer and thus saved from
repeal sections of the code. The New Jersey Budget for Fiscal Year
1979-1980 appropriates $25,000.00 for this compensation. Therefore the
statutes should be saved from repeal.]

(7) Laws of 1955, c. 254 (C. 2A:171-1.1 and C. 2A:171-1.2 both inclusive).
C. 2A:171-1.1 makes it a disorderly persons offense to buy, sell or trade
new or used motor vehicles on Sunday and provides penalties for
violations. C. 2A:171-1.2 is the definitions section for C. 2A:171-1.1.

(8) Laws of 1959, c. 119 (C. 2A:171-5.8 to C. 2A:171-5.18 both inclusive).
These are the ‘‘Sunday Closing Laws’’ passed in 1959. The law, although
effective immediately upon enactment, did not become operative in any
county until the voters of the county determined by referendum that it
should apply therein. These statutes must be distinguished from the Laws
of 1958, c. 138 (C. 2A:171-5.1 to C. 2A:171-5.7 both inclusive) which,
although not specifically repealed by the 1959 statutes, are now repealed
in the code.
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Section 146 amends section 2C:98-3, the ‘‘saved from repeal’’ section. Except for
(6), items (1) through (8) listed in the section 145 amendments above, are incorporated
by amendment into section 2C:98-3. Item (6) is already in section 2C:98-3.

In addition, three other groups of statutes are being put into section 2C:98-3.
They are:
(1) Laws of 1975, c. 183 (C. 2A:170-20.11 and C. 2A:170-20.12). The first
section requires certain information to be disclosed by telephone solicitors
for contributions. The law covers solicitations on behalf of charitable and
noncharitable organizations. The second section makes violation a
disorderly persons offense.

(2) Laws of 1977, c. 215 (C. 2A:170-77.16 to 2A:170-77.18 both inclusive.
These statutes are the so-called ‘‘term paper’’ statutes. Although they are
now in Title 2A, the violations section specifically states that anyone
convicted of violating any provision ‘‘shall be guilty of a civil offense.’” A
fine can be levied up to $1,000.00, and there are provisions for injunctive
relief.

(3) Laws of 1975, c. 182 (C. 2A:170-90.3 to C. 2A:170-90.5 both inclusive).
These statutes deal with execution against or ‘‘garnishment’’ of earnings.
The first section contains the definitions. The second section states that
no employer can discharge any employee or take any other disiciplinary
action because the employee’s earnings have been garnished. The third
section makes violation a disorderly persons offense.

Section 147 repeals the following seven statutes:

(1) 2C:27-8 dealing with selling or political endorsements. This section was
found to be duplicative and unnecessary under the revision of Chapter 27,
as proposed by the Division of Criminal Justice.

(2) 2C:30-1 (Official Oppression). The rationale for repeal of this section is
discussed in connection with the deletion of section 60 of this bill.

(3) N.J.S. 2C:47-6. This section provides that no statute relating to remission
of sentence by way of commutation time for good behavior and for work
performed, shall apply to any person sentenced to the Adult Diagnostic
and Treatment Center. It also requires that provision be made for
monetary compensation in lieu of remission of sentence for work
performed, in an amount established by the Commissioner of Correc-
tions. The Department of Corrections believes that inmates sentenced to
the Adult Diagnostic and Treatment Center should receive communtation
credits.

(490 N.J.S. 2C:51-4. This section dealing with expungement and sealing of
records is being replaced by the new Chapter 52.

(5) N.J.S. 2C:58-6. This section provides for limited licenses to carry firearms
by minors. It is being replaced by the transfer of N.J.S. 2A:151-10 and
2A:151-11 from 2C:98-2 (repealer) to 2C:98-3 (saved from repeal).

(6) N.J.S. 2C:58-11. The provisions of this section concerning property rights
in weapons and forfeiture of weapons are covered in Chapter 64 of the
present code.

(7) P.L. 1970, c. 226, s. 28 (C. 24:21-28). The provisions of this section
concerning the expungement of records of arrest, trial and conviction for
violations of the ‘‘New Jersey Controlled Dangerous Substances Act’’ by
any person 21 years of age or younger at the time of the offense, would
now be covered in the new Chapter 52.
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ASSEMBLY JUDICIARY, LAW, PUBLIC SAFETY AND
DEFENSE COMMITTEE

STATEMENT TO
ASSEMBLY, No. 3279

with Assembly committee amendments

STATE OF NEW JERSEY

DATED: June 28, 1979

This bill amends and supplements the Code of Criminal Justice (Title 2C of the New
Jersey Statutes) to effect changes and additions deemed necessary for enactment to
become effective on September 1, 1979, the effective date of the code. The bill, as
presented to the Assembly Judiciary, Law, Public Safety and Defense Committee,
represents a consensus, on changes and additions, by participating staff representatives
of the offices of the Governor, the Attorney General, the Public Advocate and
Legislative Services. The bill is the product of months of intensive study and review
and reflects the input of literallv hundreds of individuals and of all components of
New Jersey’s criminal justice system.

After signing the New Jersey Code of Criminal Justice in August, 1978, Governor
Byrne, recognizing the need for the development of a systematic approach regarding
implementation, appointed a coordinating committee, chaired by the Attorney
General, to implement the Penal Code. The judiciary, county prosecutors, defense
attorneys, police officers, corrections and probation officers, educators and members
of the general public are represented on the committee.

The primary function of the Penal Code Implementation Committee has been to use
the 13-month period between the enactment date of the code and the effective date of
the code, September 1, 1979, to insure the proper education of all members of the
criminal justice community with respect to the code and its impact.

As a result, police officers, prosecutors, judges, defense attorneys, corrections and
probation officers and representatives of all other inter-related and supporting
criminal justice agencies have been and are now in the process of being thoroughly
educated with respect to the code. This massive educational program is a cooperative
effort by all involved. As of May 23, 1979, the Attorney General reported to the
Assembly Judiciary, Law, Public Safety and Defense Committee that ‘“The progress
to date has been excellent. At present, all of New Jersey’s county prosecutors have
been trained. The judiciary is now completing its initial training course for all Superior
Court Judges.”’

Approximately 10,000 State, county and municipal police officers have received the
required Penal Code training. Municipal court judges, probation and correction
officers and members of the defense bar will have received basic Penal Code training
prior to June 30, 1979. Thus, to date, an estimated 12,000 individuals have received
Penal Code training, and by the summer, all necessary implementation training will
have occurred.

One of the key components of this program has been the feedback from the
participants. The 13-month period has allowed for a continuous review and discussion
of the contents of the Penal Code by the literally thousands of individuals in the
criminal justice community. All segments of this community have been able to report
on how various aspects of the code might affect them. This process greatly assisted the
drafters of this bill in identifying problems and solutions, in creating these consensus
amendments to the Penal Code.
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This period has also been used by the Assembly Judiciary, Law, Public Safety and
Defense Committee in its review of the code, and of the proposed bills to amend the
code. Information has been received from all sectors of the criminal justice system.
For the past 2 months, the committee has held public hearings and committee meetings
to deal with the proposed Penal Code amendments. The committee’s review has been
extensive and intensive. The following parts of this statement deal section by section
with the proposed bill, as amended by the committee.

The Assembly Judiciary Committee amendment to the title reflects the proposed
repeal of two additional sections of the code.

Section 1 adds the language ‘‘and dispositions’’ to section 2C:1-1 to cover the situa-
tions where offenses occurring before the effective date of the code are disposed of
after that date. Unless otherwise provided in the code, the prior law will govern the
prosecution and disposition of these offenses.

Section 2 adds a new paragraph to 2C:1-2 stating that nothing in the code is
intended to limit the right of a defendant and, subject to the Federal and State
Constitutions, the right of the State to appeal.

Sections 3 and 4 amend sections 2C:1-4 and 2C:1-5 to clarify ambiguities concerning
the impact of the code on noncode offenses, in particular those offenses not in Title
2A which have not been revised or replaced as a result of the code. Section 2C:1-4 is
amended to state that an offense outside the code which is classified as a misdemeanor
but provides a penalty of 6 months imprisonment or less shall be now classified as a
disorderly persons offense.

Section 2C:1-5 is amended to provide that the penalties for noncode offenses shall
be continued as specified in the noncode statutes. However, if a noncode offense is
classified as a misdemeanor but with no provision for a specific penalty or with a
maximum penalty of more than 18 months of imprisonment, the provisions of section
2C:43-1b. shall apply, which makes it a crime of the fourth degree. Also, if the offense
is classified as a high misdemeanor, with no specific penalty, it becomes a third degree
crime. Title 24 drugs offenses are an exception to these rules, discussed in section 81 of
this bill.

Section 5 amends section 2C:1-6 to provide that the statute of limitations does
not run while a person is a fugitive. The section also establishes a 5-year statute of
limitations for those civil actions (such as forfeiture) in the code. Section 5 also
amends 2C:1-6 to permit downgrading of indictable offenses to nonindictable offenses
at any time as long as the case was commenced within the statute of limitations
applicable to the indictable offense. Finally, the section deletes erroneous references to
various sections of the code.

Section 6 amends section 2C:1-8 by inserting the word ‘‘criminal’’ in subsection b.
The Assembly Judiciary Committee amendment relocates the words ‘‘criminal’’ so
that the section is easier to understand.

Section 7 amends section 2C:1-13 regarding affirmative defenses, adding ‘‘or other
standard specified in this code’’ to the general rule that affirmative defenses must be
proven by ‘‘a preponderance of the evidence.’”” This amendment is necessary because
the code requires certain defenses to be proven by a standard other than by “‘a
preponderance of evidence.’” Section 6 also adds a new subsection to section 2C:1-13
which states that the burden of proof in any civil action commenced pursuant to the
code shall be by ‘‘a preponderance of the evidence.”’

Section 8 provides a definition of ‘‘offense’’ to section 2C:1-14. This would make it
clear that the code’s procedural and sentencing provisions apply only to ‘‘crimes,
disorderly persons offenses and petty disorderly persons offenses.”” The section also
defines ‘‘county court’ in accordance with recent constitutional changes. The
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Assembly Judiciary Committee amendment adds another new definition to the list of
general definitions, to help clarify those sections where it is necessary to determine the
value of something.

Section 9 amends section 2C:2-12 to state that the issue of entrapment shall be tried
by the “‘trier of fact,”’ not a ““jury.”’ If this section is not amended the issue of entrap-
ment could only be tried by a jury, and not by a judge sitting without a jury.

Section 10 amends section 2C:3-7¢e.(2) by deleting the words ‘‘physical injury’’ and
inserting ‘‘bodily harm.”” ‘‘Bodily harm”’ is used throughout the code; ‘‘physical
injury”’ is not. The amendment is for consistency in terminology.

Section 11 amends section 2C:3-11d. In that section, as it now reads, there is a
reference to ‘‘aggravated rape or aggravated sodomy.’’ These words are no longer
defined or used in the code and the amendment would substitute the new, correct
language of ‘‘aggravated sexual assault or sexual assault.”’

New section 11A and 11B have been added by Assembly Judiciary, Law, Public
Safety and Defense Committe¢ amendments, to amend 2C:4-1 and 2C:4-2. Insanity is
made an affirmative defense, to be proven by a preponderance of the evidence. Mental
disease or defect is an ordinary defense, that can be used to negate the mental
state requirement of an offense, if the defendant offers evidence to overcome the
presumption that a person is of sound mind and intends the natural consequences of
his acts. The amendments to sections 12, 13, 14, 15 and 16 and new sections 13A and
13B amend 2C:4-3 through 2C:4-8 in order to make consistent this distinction between
the affirmative defense or insanity and the ordinary defense of mental disease or
defect. Mental Incompetence replaces Mental Disease or Defect as the name for lack
of capacity to proceed to trial. The Assembly Judiciary Committee amendment allows
for the appearance of the prosecutor at any commitment proceedings for a person
found not guilty by reason of insanity. )

Section 2C:4-4 is amended to make clear that there need not be a jury in all cases,
including indictable cases, if the defendant waives his right to jury trial.

Section 2C:4-9 is amended to comport with the Supreme Court’s opinion in State v.
Krol, 68 N.J. 236 (1975).

Section 17 amends section 2C:5-2 to make clear that it is not a defense to a charge
of conspiracy that one or more of the objectives of a conspiracy is not criminal
(e.g., approval of a zoning ordinance), provided that the objectives or the means of
promoting an objective are criminal (e.g., bribery). Section 2C:5-2f.(2) is amended to
eliminate first and second degree crimes from the presumption of abandonment of
conspiracy. In general, abandonment of conspiracy is presumed if no avert act in
pursuance of the conspiracy occurs during the statute of limitations period. However,
since no overt act is necessary in conspiracy to commit crimes of the first or second
degree, an exception is made for them.

Section 18 amends section 2C:5-4 by rewriting subsection a. The amendatory
language puts an attempt or conspiracy to commit a crime of the first degree in the
beginning and then combines the language of subsections a.(1) and a.(2) into one
sentence. The title of the section is also amended to delete ‘“Multiple Convictions
Barred’’ because that subject matter is no longer covered in this section. These changes
are for clarity.

Section 18A is added by the Assembly Judiciary Committee to amend 2C:5-5.
The amendment prohibits publication of plans or instructions dealing with the
manufacture or use of burglar tools where the intent is to facilitate criminal offenses.
In particular, the amendment covers situations where underground tele-
communications specifications, ‘‘black boxes’’ and ‘‘blue boxes,”’ are published and
used to defraud telephone companies.
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Section 19 amends section 2C:11-1 so that the ‘‘Definitions’’ subsection refers to
Chapters 11 through 15, not 11 through 14. This is necessary because the crime of
robbery will become Chapter 15 instead of being Chapter 19, as now in the code.

Section 20 is simply a grammatical change in section 2C:11-2.

Section 21 contains a technical reference change in section 2C:11-3a. More
importantly it adds language in subsection b. that provides that the sentences for
murder shall be as set forth in that subsection notwithstanding the presumptive
sentences set forth in section 2C:44-1f, Without this change it can be argued that
murder could not carry a sentence of more than 15 years, as provided in section
2C:44-1f. The Assembly Judiciary Committee amendments clarify the culpability
necessary for murder, and comport the section with, and thereby perpetuates, current
case law. They also add a new first degree offense, aggravated manslaughter, when an
actor, not knowingly or purposely, causes death under circumstances manifesting
extreme indifference to human life.

Section 22 amends section 2C:12-1 only by a grammatical change in the last
paragraph, and the Assembly Judiciary Committee amendment corrects a spelling
error.

Section 23 amends section 2C:13-1c. The subsection is rewritten to put the more
serious degree of crime for kidnapping first. It also includes the same saving provision
as in the murder statute so that the 15 to 30 year sentence can be read in harmony with
the presumptive sentences called for in section 2C:44-1f.

Section 24 amends section 2C:13-3 by adding the words ‘‘or legal guardian.’’ This
change would now make section 2C:13-3 consistent with section 2C:13-4, making it an
affirmative defense to false imprisonment that the accused was a legal guardian, or a
relative, attempting to assume legal control of a person under 18.

Section 25 only cleans up language in various parts of 2C:13-4. There are no
substantive changes.

Section 26 amends 2C:14-2. The Assembly Judiciary Committee amendments to
2C:14-2 (sexual assault) should be read in combination with the Assembly Judiciary
Committee amendments to 2C:24-4 (Endangering Welfare of Children) (see below,
section 46). And both section should be read in the light of 2A:4-42 et seq., the law
governing juvenile delinquents and juveniles in need of supervision, which is
specifically reaffirmed in 2C:14-2. The Assembly Judiciary Committee amendments,
raise the general age of consent to 16, and provide a more comprehensive defintion of
illegal sexuality with children under 13. If either of the participants in an act of
“‘consensual’’ sexual penetration is under 13, then there is liability for aggravated
sexual assault. No specified age difference between the participants is required. If the
victim of such a ‘‘statutory rape’’ is between 13 and 16, and the actor is at least 4 years
older, then the actor is liable for sexual assault. If the victim of a ‘‘statutory rape’’ is
between 16 and 18 and the actor is a supervisory member of the victim’s household,
the actor is liable for sexual assault. If the victim of an act of ‘‘consensual’’ sexual
contact is less than 13, and the actor is at least 4 years older, then the actor is liable for
sexual assault. If the victim of an act of ‘‘consensual’’ sexual contact is between 13 and
16, and the actor is at least 4 years older, then the actor is liable for criminal sexual
contact. Aggravated sexual assault is a first degree crime; sexual assault is a second
degree crime; criminal sexual contact is a fourth degree crime. The amendments set a
minimum age of 13, below which any act of sexual intercourse is criminalized. They
also set a general age of consent of 16 with at least a 4-year age difference required for
prosecution of sexual intercourse with a victim between 13 and 16, and a 4-year age
difference required for prosecution of any sexual contact with a victim up to 16. In
special cases, the age of consent is set at 18.
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The amendments to 2C:24-4 (section 46 below) broaden the coverage of the law
prohibiting what was formerly called, ‘‘contributing to the delinquency of a minor.”’
The amendments broaden liability to ‘‘any person’ who engages in the prohibited
behavior, and specifically lists ‘‘sexual conduct which would impair or debauch the
morals of the child’’ as prohibited behavior. Socially unacceptable sexual conduct
between a person over 16 and a person under 16, which may not otherwise be covered
by 2C:14-2 or 2C:14-3, would be covered by this section, and would be a third or
fourth degree crime.

In specifically reaffirming 2A:4-42 et seq., the amendments point to another statute
which prohibits juvenile sexuality and to the noncriminal disposition of cases involving
defendants under 18 year of age. Where there is a violation of 2C:14 or 2C:24, in every
case where the defendant is less than 14, and in all but exceptional cases where the
defendant is betwen 14 and 18, the defendant may be adjudged a delinquent, rather
than guilty of a crime. Delinquency proceedings are ‘‘quasi-criminal,’’ are handled by
the Juvenile and Domestic Relations Court, and the law provides a wide variety of
possible dispositions (2A:4-61). This same statute also allows for Juvenile and
Domestic Relations Court jurisdiction over juveniles in need of supervision (J.I.N.S.).
The law provides for a noncriminal, essentially “‘civil,”’ judicial disposition of cases
involving juvenile ‘‘immorality’’ or ‘‘deportment which endangers the juvenile’s own
morals, health or general welfare.”’ These provisions cover socially unacceptable
sexual behavior involving persons under 18 years of age which might not be covered by
2C:14 or 2C:24. The provisions also allow for a less punitive treatment of juvenile
sexuality than a delinquency, or possibly criminal, proceeding.

With these several amendments, the Assembly Judiciary Committee has addressed
the public concern with statutory prohibition of socially unacceptable juvenile
sexuality and has attempted to fill the gaps in law. These amendments are a result of
several public meetings, at which representatives of numerous public groups and
government agenices were consulted. The amendments to 2C:14 and 2C:24 are an
attempt to address the legitimate concerns of all the parties, and they provide a more
comprehensive coverage of the subject than existing law, and the existing code. The
provisions of 2C:14 and 2C:24, as amended have the support of the New Jersey
Catholic Conference, which supports the idea of not condoning juvenile sexuality, but
at the same time not criminalizing it.

Section 27 has been deleted and will be marked ‘‘Blank’’ on the printed bill.

Section 28 relocates ‘‘Chapter 19. Robbery’’ as Chapter 15 in the code. The reason
for this change is that robbery ought more reasonably be placed in ‘“‘PART 1.
OFFENSES INVOLVING DANGER TO THE PERSON’’ than in ‘‘PART 2.

OFFENSES AGAINST PROPERTY.’’ The only change in the chapter is the addition
of the words “‘to be included in the phrase’’ in subsection a.(3). There is no substantive
change.

Section 29 only adds an “‘or’’ after 2C:17-1a.(1). The Assembly Judiciary
Committee amendments make one spelling and one grammatical change.

In Section 29A the Assembly Judiciary Committee amendments to 2C:17-2 add
hazardous wastes and toxic pollutants to the list of harmful or destructive substances,
the unlawful release or abandonment of which is made a second degree crime.

Section 30 amends section 2C:17-3 by changing the language in the grading section
for clarity.

Section 31 deletes section 2C:17-4 as it now appears in the code. It is rewritten to set
forth the amendments to the present law dealing with the matter that were passed by
the Legislature in 1976,

Section 32 contains the present Chapter 19, Robbery. It is deleted out and will
become Chapter 15. Chapter 19 will now be ‘“‘BLANK.”’
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Section 33 amends section 2C:20-2 to make clear that unrelated criminal acts
embodied in different episodes or transactions are subject to separate prosecutions.
There is a further amendment in subsection b.(3) dealing with grading. It only changes
language for clarity. The Assembly Judiciary Committee amendment adds horse theft
to the list of third degree crimes.

Section 34 amends section 2C:20-5 to require that theft by extortion be both
“‘unlawful’’ as well as “‘purposely’’ in order to avoid the possibility of prosecution of
individuals who make “‘lawful’’ demands.

Section 35 amends section 2C:20-7 to reincorporate into the code the provisions of
N.J.S. 2A:119-2 and thereby clarify that it is a crime to knowingly bring stolen
property into this State. The Assembly Judiciary Committee amendment makes a
minor grammatical change.

In section 35A, the Assembly Judiciary Committee amendments to 2C:20-10,
clarifying that joyriding is a disorderly persons offense, and add horses to the list of
specified ‘‘means of conveyance,’’ the temporary taking of which is an offense.

In section 35B the Assembly Judiciary Committee amends 2C:20-11, the shoplifting
section, to restore present law, and to provide guidelines for the detention and arrest
of suspected shoplifters. This amendment outlines a three-step process in cases of
suspected shoplifting: the initial detention of a suspect, the arrest of a suspect, the
subsequent detention of an arrested suspect. A key provision is that a merchant has an
immunity from criminal and civil liability for detaining or arresting a suspect if the
merchant has probable cause for the detention or arrest and acts reasonably in the
course of the detention. The merchant has, thus, a conditional immunity in such cases,
dependent upon his behaving as a reasonable man under the circumstances.

Section 36 amends section 2C:21-6 which is entitled ‘‘Credit Cards.’”’ The
amendatory language follows closely the language of the present law found in N.J.S,
2A:111-40 et seq., which is considered more complete and easier to enforce.

In section 36A the Assembly Judiciary Committee amends 2C:21-7, on deceptive
business practices, to specifically prohibit the sale of food falsely represented as
kosher.

Sections 37, 38, 39, 40 and 41 amend sections 2C:21-9, 2C:21-10, 2C:21-11,
2C:21-13 and 2C:21-15 respectively. There is an amendment to each section dealing
with the amount of benefit necessary for each degree of crime. The amendments are
technical and for clarity purposes. There is an additional amendment to section
2C:21-11d. The word ‘‘not’’ appears in that section, obviously inadvertently, but its
presence makes the whole section inoperative. The word ‘‘not’’ is being deleted.

Section 42 amends section 2C:21-19. There are two amendments. The first, in
subsection 2C:21-19b, deletes the language ‘‘and may be subject to a fine not to
exceed $25,000.00.” The offense proscribed here is a second degree crime and there is
no sound reasoning to limit the fine for criminal usury to $25,000.00. The Assembly
Judiciary Committee amendment raises the limit of possible fines to $250,000.00,
above the usual $100,000.00 limit for the second degree crimes. This is in consideration
of the fact that usury is a monetary crime, sometimes involving large amounts of ill-
gotten gains, and it is necessary, in order to achieve the desired deterrent and other
appropriate effects of sentencing, to allow the court to impose a fine commensurate
with the amounts involved in the crime.

The second amendment is to subsection 2C:21-9f. The words ‘‘a nonprofit social
service or consumer credit counseling agency’’ are added to the list of persons not
included as ‘‘debit adjusters’’ for the purpose of the section. The amendment is is
accord with the language of P.L. 1979, c. 16.

Sections 43, 44 and 45 have been deleted and will be marked ‘‘Blank’’ on the
printed bill.
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Section 46 amends section 2C:24-4. The Assembly Judiciary Committee amend-
ments to subsection a. are designed to reinstate those aspects of repealed sections
2A:96-3 and 2A:96-4, on debauching or impairing the morals of a child under 16-and
contributing to the delinquency of a child, which were not covered by 2C:24-4 as
initially enacted. The key provision is in expanding liability under this section from
supervisors, of children under 16, to any person who deals with a child under 16. These
provisions are intended to be read along with the amendments to 2C:14.

The Assembly Judiciary Committee amendments to subsection b. do two things.
Some language is omitted which was felt to be vague, unnecessary surplusage, and
other language is inserted which would clarify that using a child in a live sex show is a
second degree crime.

In section 46A, the Assembly Judiciary Committee amendment deletes the
provisions of 2C:24-6, unlawful adoptions, and refers to the provisions of Title 9
which govern the subject. N.J.S. 9:3-39 and 9:3-54, which prohibit adoptions without
legal authority and adoptions for consideration, was adopted in 1977, and the
provisions of 2C:24-6 were considered to be duplicative and unnecessary.

Section 47 amends section 2C:27-1. The language change in the first line is purely a
form matter. The other change, in subsection 2C:27-la., amends the definition of
‘“benefit”’ to include ‘‘pecuniary benefit’”’ to avoid any argument that a ‘‘pecuniary
benefit’’ is not a ‘‘benefit’’ given the different use of the terms in Chapters 27 through 30.

Section 48 amends section 2C:27-2, By amendment, receipt of unauthorized benefits
as a public official is made illegal with respect to ministerial as well as discretionary
acts. There are other amendments but only as to language for consistency and clarity.
There are no other substantive changes. The Assembly Judiciary Committee
amendments are as to language for consistency and clarity.

Section 49 amends section 2C:27-3 with a punctuation change and the addition of an
“‘or.” The Assembly Judiciary Committee amendments make some minor language
change, and delete subsection (4) as being vague, overbroad and substantively covered
by other sections of 2C:27.
Sections 50, 51, 52 and 53 amend sections 2C:27-4, 2C:27-6, 2C:27-7 and
' 2C:27-8 respectively, for consistency and clarity. The Assembly Judiciary Committee
amendments are of two kinds. Some are for.consistency and clarity. Others are to
delete certain sections which, upon review by the Division of Criminal Justice, were
found to be vague, overboard and unnecessary, as their substance is covered by other
sections of 2C:27. The deleted sections might have been read as prohibiting legitimate
lobbying activities and political contributions.

Section 54 amends section 2C:28-1. That section, governing perjury, is amended to
provide that ‘‘retraction’’ of a perjurious statement is not a defense to a charge of perjury
if the perjured testimony caused ‘‘irreparable harm to any party.’”’ For example, if the
statute of limitations runs or a witness disappears before a matter can be presented to a
grand jury, there would be irreparable harm. Similarly, if after the defendant testifies and
the case is ‘‘closed’’ or submitted to the jury, irreparable harm would result.

Section 55 amends section 2C:28-2. The change would make false swearing a crime
of the fourth degree, not a disorderly persons offense.

Section 56 has been deleted and will be marked ‘‘Blank’’ on the printed bill.

Section 57 amends section 2C:29-2, The language changes are only for clarity and
there is no substantive change. )

Section 58 amends section 2C:29-4. The changes are only for consistency and clarity
and there are no substantive changes.

In section 58A the Assembly Judiciary Committee amends 2C:29-5, on escape, to
criminalize an escape by a person civilly committed after being found not guilty by
reason of insanity, mental disease or mental defect.
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Section 59 amends section 2C:29-6 by adding the words ‘‘an institution’’ in sub-
section a. This would enable this section to cover institutions other than detention
facilities, e.g., mental hospitals.

Section 60 has been left blank by Assembly Judiciary Committee amendment, as its
original subject matter, 2C:30-1, has been repealed in section 147.

Section 61 amends section 2C:30-2. The amendment deletes the word ‘‘corrupt”’
since that phrase is not defined by the code, is not required by existing case law and
need not be an element of the offense given the elements required by subsections a.
and b. There is also a language amendment to the last paragraph of this section made
for consistency and clarity.

Section 62 amends section 2C:30-3 to make clear that a former public servant is
liable under this section if he committed unlawful acts while a public servant. There is
also a language amendment to the last paragraph of this section made for consistency
and clarity.

Section 63 amends section 2C:33-1. The amendment is to subsection b, and changes
the language from four to five persons. This seems consistent with the provisions of
subsection a. which speaks of a person who participates with four or more others.
That makes the basic number five and so it should be in subsection b.

Section 64, 65 and 66 must be read together. Section 64 amends section 2C:33-12 by
deleting the reference to section 2C:56-1. That section is marked ‘‘RESERVED”’ in the
present code and the reference is a nullity in this section. Section 2C:33-12.1 has been
inserted in its stead. As written in section 66 of the amendment bill it creates a new
section, 2C:33-12.1. It would provide a procedure for abating a nuisance after a
conviction under section 2C:33-12. Section 65 simply adds new section 2C:33-12.1 to
the table of contents for Chapter 33.

By committee amendment, a new section 66A amending 2C:33-13 (Smoking in
Public) is added. The purpose of this amendment is to clarify that smoking in a public
place is to be governed by the municipal ordinance or by the owner or person
responsible for the operation of the public place.

Section 67 has been left blank by Assembly Judiciary Committee amendment, as it
was decided to leave 2C:34-1 intact.

Section 68 amends section 2C:34-5 by deleting ‘‘or deviate sexual intercourse.’’ That
phrase is not defined in the code and should not remain in this section. The Assembly
Judiciary Committee amendments, in turn, substitute the phrase ‘‘sexual penetration”’
for “‘sexual intercourse,’’ as the former phrase is defined by the code, while the latter
phrase is not.

Sections 69, 70 and 71 amend section 2C:37-2, 2C:37-3 and 2C:37-4, respectively, all
in the same manner in the grading subsections. Present language has been deleted new
language added so that it will be absolutely clear that a custodial sentence may be given
to a person convicted of a gambling offense as well as a fine as provided for by the
sections. The Assembly Judiciary Committee amendments to 2C:37-3, Possession of
Gambling Records, raise, from a preponderance of the evidence to clear and
convincing evidence, the burden of proof a defendant must meet to prove that records
in his possession, of a kind commonly used in illegal gambling activities, were not in
fact part of illegal gambling activities.

There are further amendments to section 2C:37-3 that provide that certain defenses
to gambling charges need only be proven by the defendant by a preponderance of the
evidence. These are in 2C:37-3b. (1) and (2).

Section 72 amends section 2C:37-8 and deletes ‘‘County’’ and substitutes
““‘Superior’’ for the forum where offenses under Chapter 37 shall be tried.
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Sections 73, 74, 75, 76, 77, 78, 79 and 80 have been deleted and will be marked
“Blank’’ on the printed bill.

Section 81 amends section 2C:43-1. This section classifies crimes into various
degrees. The first amendment to it incorporates the exceptions made by amendments
to sections 2C:1-4¢c. and 2C:1-5b. in the code. The other amendment clarifies the
legislative intent to preserve existing sentences under the ‘‘Controlled Dangerous
Substances Act,”” P.L. 1970, c. 226. As the general Title 2A authority for imposing
sentences on misdemeanors and disorderly persons offenses has been repealed
as well as the authority to impose ‘‘minimum-maximum’’ sentences under Title 2A,
Section 2C:43-1 is intended to retain the authority to impose the maximum sentences
established under Title 24, Section 2C:43-1 embodies the only exceptions applicable to
Title 24 offenses. Therefore, the section is designed to make clear that, while
Title 24 maxima are to control, the sentences are to be imposed as other sentences
under the code (i.e., subject to definite terms, and not minimum-maximum sentences)
and the other provisions of the subtitle (regarding probation, revocation, fines,
restitution, etc.) are to apply.

Section 82 amends section 2C:43-2. This section set forth the various sentence
dispositions that can be made under the code. The amendment in subsection a. makes
an exception for any disposition provided by the code other than in Chapter 43. The
amendment in subsection b. deletes the reference to sections 2C:43-12 and 2C:43-13
(pretrial intervention). There are further minor language changes. The Assembly
Judiciary Committee amendments do three things. The first amendment modifies the
probation provision to allow the court to sentence a person convicted of a disorderly
or petty disorderly persons offenses to up to 90 days imprisonment as a condition of
probation, and to sentence a person convicted of a crime up to 180 days imprisonment
as a condition of probation. The second amendment adds community-related service
to the list of possible sentencing alternatives. The third amendment requires the court
to consider and report upon possible parole eligibility as a factor in determining a
sentence.

Section 83 amends section 2C:43-3. The amendment is to subsection f. and provides
for higher fines than set forth in this section if authorized by another code section or
any other statute, The present language reads only ‘‘authorized by statute,’’ so this
amendment is for clarification. ‘

Section 84 amends section 2C:43-5 to clarify that indeterminate terms are preserved
under the code for ‘‘youthful offenders.”’

Section 85, as amended by the Assembly Judiciary Committee, amends section
2C:43-6. This section fixes the ordinary terms of imprisonment for the four degrees of
crime. The first amendment provides an exception for different terms fixed by other
sections of the code. The first amendment to subsection b. makes it clear that a court
may fix a term of parole ineligibility of up to, but not to exceed, one-half of the
custodial term imposed for a first or second degree crime, provided that the parole
ineligibility term set must be at least as long as the term of incarceration that would be
served under the parole laws. This latter provision is necessary in order not to conflict
with the parole laws. The second amendment to subsection b. deletes the reference to
the extra parole term which was in 2C:43-9, but which is being deleted by section 86A.

Section 86, as amended by the Assembly Judiciary Committee, amends section
2C:43-7. This section fixes the extended terms of imprisonment. The amendments are
similar to those made in section 2C:43-6 and permit a court to fix a term of parole
ineligibility not to exceed one-half of the custodial term imposed. They also permit the
setting of a period of 25 years for parole ineligibility where the sentence imposed was
life imprisonment and the reference to 2C:43-9 is deleted.
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In section 86A the Assembly Judiciary Committee amendment deletes the provision
for a separate parole term, deferring the subject to the law governing parole.

Section 87 amends section 2C:43-10. The principal amendment is in subsection c.
and pertains to sentences for less than 1 year. The language ‘‘having a workhouse or
penitentiary’’ provides an exception for Bergen County, which although a first class
county, has neither. The other amendment merely changes the court reference from
“County’’ to ‘‘Superior,”

Section 88 contains technical amendments to section 2C:43-12. The phrase ‘“The
Supervisory Treatment Act’’ in subsection a. is replaced by the appropriate section
numbers in Chapter 43. The other amendment is also in subsection a. The present
language states that pretrial intervention should ordinarily be limited to persons who
have not been previously convicted of any criminal offense under New Jersey law, and
under the law of the United States or any other state only after the effective date of the
code (emphasis added). The amendment would delete this obvious inconsistent
provision. Failure to make this change would lead to this result: A person convicted of
armed robbery in Pennsylvania in 1978 could contend he is eligible for pretrial
intervention consideration after September 1, 1979. The Assembly Judiciary
Committee amendment clarifies requirements of subsection e.

Section 89 amends section 2C:43-13. The only substantive amendment is in
subsection c., where the language ‘‘as determined by the designated judge or the )
assignment judge’’ is added to provide who fixes the length of the supervisory
treatment period.

Sections 90 and 91 amend sections 2C:43-15 and 2C:43-18. The changes are only
deletions of incorrect language and substitution of proper section references.
Section 92 amends section 2C:43-21. Subsection d. is added to provide that no order of
expungement or sealing will affect any entry in the index or registry of pretrial
intervention information established by the Administrative Office of the Courts.

Section 93 amends section 2C:44-1. With the exception of the amendments to
subsections c¢. and f., all the other changes in section 2C:44-1 are either language
changes or deletions for clarity, punctuation changes, or changes from the word
“offense’’ to ‘‘crime’’ where necessary.

New paragraph 2C:44-1¢c(2) requires the court to consider the defendant’s parole
eligibility when decidiing on his sentence.

Section 2C:44-1f. has two changes. The first is the exception for the crime of murder
or kidnapping from the presumptive sentences in subsection f. The cross reference to
section 2C:44-1f. has been previously mentioned in the sections dealing with the
amendments to the murder and kidnapping sections in the code. The other change
would permit the prosecution to appeal if a court imposes a noncustodial or
probationary sentence for a first or second degree crime.

Section 94 amends section 2C:44-2. The only changes are in the language for clarity
purposes.

Section 95 amends section 2C:44-3, This section contains the criteria for imposing a
sentence of extended term. The principal amendment is in subsection a. and it clears
up ambiguous language in this persistent offender section. The change states that the
defendant must be 21 at the time of the commission of the offense (emphasis added).
The present language leaves it unclear whether 21 year age provision pertains to the
crime date or the sentence date. The other change in this subsection is only a language
change for clarity.

The changes in subsections b. and c. delete “‘offense’’ and insert ‘‘crime’’ This is the
extended term section and only applies to crimes, so ‘‘offense’’ is not the right word.
The first Assembly Judiciary Committee amendment clarifies that only the prosecutor
may apply for an extended sentence. The other amendment clarifies the defintion of a
persistent offender.
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Section 96 amends section 2C:44-4, The entire section has been rewritten so that it is
definitive and not merely a cross reference for other sections. There is, however, a
significant change in that a conviction in another jurisdiction would constitute a prior
conviction of a crime if a sentence of imprisonment in excess of 6 months was
authorized. This would put the time period in harmony with the code definition of a
crime in section 2C:1-4.

Section 97 amends section 2C:44-5 by correcting a cross reference to a code section
insubsection f. (1).

Section 98 amends section 2C:45-1 by adding subsection (11) under subsection b. to
provide payment of a fine as one of the conditions that may be imposed in a court
order for suspension of sentence or probation. The Assembly Judiciary Committee
amendments do two things. The first amendment adds community-related service to
the list of possible court ordered conditions of probation. The second amendment
allows for the split sentencing provided for and described in section 82, amending
2C:43-2,

Section 99, as amended by the Assembly Judiciary Committee, amends section
2C:45-3. The amendment is in response to conceerns that the power to resentence to a
term of imprisonment, following probation revocation, is too restrictive under the
code. These amendments broaden the power of a court to incarcerate a defendant
following probation revocation, but provide that no revocation shall be based on
failure to pay money, unless the failure was willful.

Sections 101, 102 and 103 are amendments to the titles of sections 2C:47-1, 2C:47-2
and 2C:47-3. Section 100 shows these changes in the table of contents for Chapter 47.

Section 104, as amended by the Assembly Judiciary Committee, amends section
2C:47-7. There was a language omission in the last sentence of this section and the
amendment corrects it. A minor language clarification is also made.

In section 104A, the Assembly Judiciary Committee increases the membership of the
Criminal Disposition Commission to eleven, by adding a representative of the State
Parole Board.

Section 105 amends section 2C:48-2. The word ‘‘to’’ was omitted at the end of the
second line. It has been added.

Section 106 amends section 2C:51-3. This section, as written, provides for the
, disqualfication of persons convicted of crimes from voting and jury services. The
amendment would remove the substantive language from the code and provide that
these matters be governed by the laws concerning elections and jury service,
R.S. 19:4-1 and N.J.S. 2A:69-1, respectively.

Sections 107 through 139 contain the table of contents and the 32 sections of new
Chapter 52. This chapter spells out an equitable system of expungement of indictable
and nonindictable convictions, as well as of arrest records following disposition
favorable to defendant. It provides for a practical administrative procedure within the
Division of State Police which requires isolation of expunged records but not

_obliteration of same. Certain uses of expunged records are specifically authorized.
This section would save the State substantial amounts of money which would have to
be expended under the expungement provisions as enacted. It also permits the State to
be reimbursed for certain costs incurred in processing expungements. The Assembly
Judiciary Committee amendements are for clarity and consistency of language.

In section 140, the Assembly Judiciary Committee amendment inserts a new
Chapter 65 into the code providing for a fair and effective procedure for returning
stolen property to victims, while retaining adequate evidence for criminal prosecution.
These provisions follow the procedures already used in many jurisdictions, and have
proven to be workable.

Sections 141, 142, 143 and 144 have been deleted and will be marked ‘*Blank’’ on
the printed bill.
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Section 145 amends section 2C:98-2, the repealer section. This section lists all the
statutes in Title 2A that are repealed by the code. The amendments remove several
statutes from the repealer and place them in 2C:98-3, which saves them from repeal.
The sections deleted are:

(1) N.J.S. 2A:127-4 makes it a misdemeanor for a person to have a short
wave radio operating on frequencies assigned for fire, police, municipal
or other governmental uses unless a permit has been issued therefor by the
police. Fire, police and governmental official are excepted.

(2) N.J1.S.2A:151-10 makes it a misdemeanor to offer, sell, lend, lease or give
to a person under 18 years of age any firearm, grenade, bomb or other
explosive, or the components thereof, or a pistol from which a loaded or
blank cartridge may be fired, or loaded or blank cartridges. There is an
exception for the minor to borrow a firearm, with his parents’ consent for
purposes set forth in N.J.S. 2A:151-11.

(3) N.I.S. 2A:151-11 makes it a misdemeanor or act of juvenile delinquency
for any person under 18 years of age to purchase or acquire any firearm,
grenade, bomb or other explosive, or the components thereof. There are
various exceptions to permit the juvenile to carry, fire or use any firearm
in the presence of or under supervision of his parent or guardian or a
person who holds a permit to carry or a firearms identification card. The )
exceptions apply when the juvenile will use the firearm for military drill
target shooting, or hunting, if he has completed a hunter’s safety course,
and has a valid hunting license.

(4) N.I.S. 2A:164-24 provides the formula for good time credit against
sentence for prisoners committed to any county jail or penetentiary. The
formula cannot exceed 1 day for every 6 days of sentence.

(5) N.J.S.2A:169-3 gives the power to arrest a person without warrant to any
constable or police officer for any disorderly persons offense committed
in his presence.

(6) Laws of 1960, c. 24 (C. 2A:166A-1 to C. 2A:166A-4 both inclusive)
provide for reimbursement to counties for criminal prosecution expenses
in connection with the commission of a capital offense by a person while
confined to a State penal or correctional institution located in the county.
These sections show in the code in both the repealer and saved from
repeal sections. The New Jersey Budget for Fiscal Year 1979-1980
appropriates $25,000.00 for this compensation. Therefore, the statutes
should be saved from repeal.

(7) Laws of 1955, c. 254 (C. 2A:171-1.1 and C. 2A:171-1.2 both inclusive).
C. 2A:171-1.1 makes it a disorderly persons offense to buy, sell or trade
new or used motor vehicles on Sunday and provides penalties for
violations. C. 2A:171-1.2 is a definition section for C. 2A:171-1.1

(8) Laws of 1959, c. 119 (C. 2A:171-5.8 to C. 2A:171-5.18 both inclusive).
These are the ‘‘Sunday Closing Laws’’ passed in 1959. The law, although
effective immediately upon enactment did not become operative in any
county until the voters of the county determined by referendum that it
should apply therein. These statutes must be distinguished from the Laws
of 1958, c. 138 (C. 2A:171-5.1 to C. 2A:171-5.7 both inclusive) which
although not specifically repealed by the 1959 statutes are now repealed in
the code.

The Assembly Judiciary Committee amendment removes from the repealer list two
statutes already repealed, between the time of the drafting of the code and its
upcoming effective date.
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Section 146 amends section 2C:98-3, the ‘‘saved from repeal’’ section. Except for
(6), items (1) through (8) listed in the section 145 amendments above, are incorporated
by amendment into section 2C:98-3. Item (6) is already in section 2C:98-3.

In addition three other groups of statutes are being put into section 2C:98-3. They
are:

(1) Laws of 1975, c. 183 (C. 2A:170-20.11 and C. 2A:170-20.12). The first
section requires certain information to be disclosed by telephone solicitors
for contributions. The law covers solicitations on behalf of charitable and
non-charitable organizations. The second section makes violation a
disorderly persons offense.

(2) Lawsof 1977, c. 215 (C. 2A:170-77.16 to C. 2A:170-77.18 both inclusive).
These statutes are the so-called ‘‘term paper’’ statutes. Although they are
now in Title 2A the violations section specifically states that anyone
convicted of violating any provision ‘‘shall be guilty of a civil offense.’’
(Emphasis added). A fine can be levied up to $1,000.00 and there are
provisions for injunctive relief.

(3) Laws of 1975, c. 182 (C. 2A:170-90.3 to C. 2A:170-90.5 both inclusive).
These statutes deal with execution against or ‘‘garnishment’’ of earnings.
The first section contains the definitions. The second section states that
) no employer can discharge any employee or take any other disciplinary
action against him because his earnings have been subjected to a garnish-

ment. The third section makes violation a disorderly persons offense.

Section 147, as amended by the Assembly Judiciary Committee, repeals seven
statutes. They are:

(1) N.J.S. 2C:47-6. This section provides that no statute relating to remission
of sentence by way of commutation time for good behavior and for work
performed shall apply to any person sentenced to the Adult Diagnostic
and Treatment Center. It further states that provision shall be made for
monetary compensation in lieu of remission of sentence for work
performed, the amount to be established by the Commissioner of

' Corrections.

(2) N.J.S. 2C:51-4. This is the section in the present code dealing with
expungement and sealing of records. It is being replaced by new Chapter
52.

(3) N.J.S. 2C:58-6. This section provides for the limited licenses to carry
firearms by minors. It is being replaced by the transfer of N.J.S.
2A:151-10 and 2A:151-11 from 2C:98-2 (repealer) to 2C:98-3 (saved from
repeal).

(4) N.J.S. 2C:58-11. This section deals with property rights in weapons and
forfeiture of weapons. The forfeiture of guns is covered in present
Chapter 64 of the code.

(5) P.L. 1970, c. 226, s. 28 (C. 24:21-28). This section provides for the
expungement of records of arrest, trial and conviction for violations of
the ‘“New Jersey Controlled Dangerous Substances Act’’ by any person
21 years of age or younger at the time of the offense. The subject matter
would now be covered in the new Chapter 52.

(6) N.J.S. 2C:27-8. This section prohibits selling political endorsements and
trading in special influence. It is being repealed as being overbroad and
unnecessary, the subject being covered by other sections of Chapter 27.

(7) N.J.S. 2C:30-1. This section prohibits official oppression. It is being
repealed as being overbroad and unnecessary, the subject being covered
by other sections of Chapter 30.
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COMMITTEE STATEMENT
In addition to the committee amendments included in the ‘‘Advance Copy of the
Official Copy Reprint,’” the committee adopted ‘‘Additional Assembly Committee
Amendments’’ prior to reporting the bill; these additional amendments are designed to
conform the text of the bill to Senate Bill No. 3203 as reported with Senate committee
amendments. The additional Assembly committee amendments will be indicated in the
Official Copy Reprint by *“* * | . . * *7,
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COMMENTS UPON THE NEW JERSEY PENAL CODE*

Robert E. Knowlton **

I. INTRODUCTION

In the early 1950’s, the American Law Institute began a major study designed to
establish a Model Penal Code.' This study continued for nearly ten years before the
Institute adopted its final draft, It was an attempt to correlate the learning and
expertise of lawyers, judges, law professors, social workers, and social and behavioral
scientists in order to provide a model for consideration by the several state legislatures.
The Code’s success is demonstrated by the number of new codes which have been
based in whole or in part upon it.?

The New Jersey codification effort began in 1968 with the report of the Joint
Legislative Committee to Study Crime and the System of Criminal Justice in New
Jersey® and the subsequent adoption of its proposal to establish a commission.* This
commission was mandated to propose a code ‘‘to modernize the criminal law . . . to
embody principles representing the best in modern statutory law, to eliminate
inconsistencies, ambiguities, outmoded and conflicting, overlapping and redundant
provisions and to revise and codify the law in a logical, clear and concise manner,”’*

After working for more than a year the commission submitted its fourth and final
draft and the report® to the Governor and the Legislature in October 1971.” The

) commission draft was studied and revised for several years before it was finally
enacted in 1978 and codified in Title 2C of New Jersey Statutes Annotated.®

II. BACKGROUND: THE GOALS OF A REVISION
The purpose of criminal law is to effect social control through deterrence,
. incapacitation, and reformation.’ One problem is that the effectiveness of these
methods can not be demonstrated in concrete terms.'® Furthermore, the courts have no
particular ability to determine or evaluate the facts upon which the appropriateness of
these methods may depend. Finally, there is an unascertainable element of retribution
in most sentencing decisions. Since criminal conduct normally reflects some individual
or social maladjustment, effective social control can be achieved only in the grossest

) terms through the use of criminal sanctions.

The most obvious goal of a new code, therefore, is to deal rationally with the outer
limits of what should be criminal. The history of criminal law has been one of
) legislative reaction to specific concerns rather than one of developing rational

* Reprinted by permission of Rutgers Law Review.

**  Professor of Law Emeritus, Rutgers Law School, Newark; Professor of Law, University of Arkansas School of Law, Fayetteville.

1. For a discussion of the Model Penal Code Project, see Wechsler,‘ The Challenge of a Model Penal Code, 65 HARV. L. REV. 1097
(1952). See also Wechsler, A Thoughtful Code of Substantive Law, 45 ). CRIM. L.C. & P.S. 524 (1955).

2. Seee.g., N.J. CODE OF CRIMINAL JUSTICE, N.J. STAT. ANN. § 2C (Supp. 1979); N.Y. PENAL LAW § 15.20 (McKinney 1975); VT.
STAT. ANN. tit. 13 § 4801 (1974).

3. JOINT LEGISLATIVE COMMITTEE TO STUDY CRIME AND THE SYSTEM OF CRIMINAL JUSTICE IN NEW JERSEY, 192D SESS.,
REPORT 17-18 (1968).

4. 1968 N.j. LAWS ch. 281 (repealed 1978).
5. ld

6. The expenditure of time involved was a very costly contribution for the private practitioners on the commission, a sacrifice which
had received little note.

7. In order to permit a less costly printing of the bill when introduced, the commission issued its final report in two volumes. The first
volume was the proposed Code and the second contained the comnients.

8. N.J. STAT. ANN. § 2C (Supp. 1979) (effective Sept. 1, 1979).

9. Cf. State v. Ivan, 33 N.J. 197, 199-200, 162 A.2d 851, 852 (1960) (suggested purposes of punishment: retribution, deterrence,
rehabilitation, protection of public). See also N.J. STAT. ANN. § 2C:1-2,

10. N.I. CRIMINAL LAW REVISION COMMISSION, 11 FINAL REPORT: COMMENTARY 3-4 (1971) (quoting State v. Ivan, 33 N.J. at
20102, 162 A.2d at 853-54) [hereinafter cited as Il FINAL REPORT: COMMENTARY).
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principles. As a result, criminal sanctions have been applied with no real service to the
goal of social control, or only at an exorbitant cost to individuals.'' Aside from the
inherent injustice arising from overly broad use of the criminal process, the failure to
limit properly the scope of the criminal law results in the costly waste of law enforce-
ment and judicial resources. Moreover, the police must use very aggressive tactics to

'y

ferret out and arrest violators of many of the so-called ‘‘crimes,’”’ often at an
unacceptable cost to individual rights and the police-community relationships so
necessary to the enforcement of more significant crimes.

A second goal of a new code is to achieve greater individual justice through a closer
relation between guilt and culpability, requiring workable definitions of the various
culpability factors.!? These factors must be related precisely to each element of an
offense, defense, or mitigation, and all unnecessary limitations upon individual
culpability should be eliminated. In addition to bearing upon the achievement of
individual justice, culpability factors also relate to the control factors of deterrence,
reformation, and incapacitation.

A third goal of a new code is to establish a rational and related framework with
overriding basic principles and accurate definitions. Such a code gives notice and the
appearance of justice to people involved in the criminal process. Equally important,
precise definitions limit the overlap of crimes. The undue multiplication of offenses
relative to a factual occurrence unnecessarily broadens unchecked prosecutorial
discretion far beyond what is necessary for the enforcement of criminal law.

Finally, a code must arrive at a viable formula for the allocation of sentencing power
among the various decision making bodies. While sentencing alternatives and methods
remain an area of confusion and dispute, the legislature should define criminal
conduct and evaluate the relationship between social harm and sanction requirements
in maximum terms.!*> Within these limits the amount of discretion to be permitted and
its allocation between judicial and administrative bodies are still the subject of heated
argument. As the trend in criminal sanctions has moved from fixed terms to judicial
discretion, discontent with unexplained variations in sentencing has led to restrictions
being placed upon judges. One early consequence of these restrictions was to shift
substantial discretion from judges to parole boards. Parole board decisions, or the
lack thereof, have come under attack, and a movement to limit or destroy such
administrative discretion has begun.'*

I11. THE GENERAL PROVISIONS
A. Introduction

Historically, the general provisions of criminal law have been developed judicially
with little legislative correction or innovation.'* One of the major contributions of the
new Code is the codification of the general provisions's relating to specific offenses,
such as culpability factors, justifications, defenses, and liability for acts of another.
Although precise definitions of crimes are needed to give notice of proscribed
behavior, prevent official harassment, and establish a definite standard of guilt,"’

1. *‘Nothing has been more widely recognized in modern criminal law scholarship than the danger of creating more evil by ili-
considered use of the criminal law than is caused by the target misconduct.’”’” Schwartz, The Proposed Federal Criminal Code,
reprinted in KADISH & PAULSEN, CRIMINAL LAW AND ITS PROCESSES 40 (3d ed. 1975).

12, The Code delineates minimum levels of culpability stating that ‘“‘a person is not guilty of an offense unless he acted purposely,
knowingly, recklessly or negligently . . .”’ N.J. STAT. ANN. §2C:2-2. These four kinds of culpability are defined precisely in the
Code, id. §§ 2C:2-2(b)(1) to -2(b)(4), and are based upon the proposals found in MODEL PENAL CODE § 2.02 (proposed Official
Draft 1962), as was the commission proposal.

13.  See, e.g., THE PRESIDENT'S COMMISSION ON LAW ENFORCEMENT AND ADMINISTRATION OF JUSTICE, TASK FORCE REPORT:
THE COURTS 14-15 (1967).

14.  See generally Wechsler, The Challenge of a Model Penal Code, 65 HARV. L. REV. 1097, 1126-29 (1952).

15. The need for codification of the general part was recognized by the commission. N.J. CRIMINAL LAW REVISION COMMISSION, 1
FINAL REPORT: REPORT AND PENAL CODE ix (1971) [hereinafter cited as 1 FINAL REPORT: PENAL CODE].

16.  The codification in this area appears in the first five chapters of the new statute. N.J. STAT. ANN. §§ 2C:1-1 to 5-6.

17.  This is, of course, a constitutional requirement, although the precise requirement for clarity is usually shrouded in a mass of
words. See, e.g., Papachristou v. City of Jacksonville, 405 U.S. 156, 162-71 (1972). As is frequently the case, the constitutional
standard represents the bare minimum rather than the desirable goal.
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history demonstrates that the need for a concrete legislative statement of the general
provisions is much less important to citizens or law enforcement personnel. To the
extent that basic policy decisions are made in formulating the general part, however,
they should be made by the politically responsive branches of government. The need
for legislative determination appears to be especially relevant to criminal matters
involving the coercive power of the state. Despite the desirability of a legislative
determination, it must be recognized that codification often limits the power of the
courts to deal with particular problems and freezes the solutions for an unforeseeable
length of time. Therefore, to the extent that legislative reaction to needed change may
be sluggish, codification of restrictive or undesirable solutions will inhibit change and
growth.'®

B. Specific Problems in the General Provisions
1. The Requirement of Reasonableness

The common law required mistakes of fact or law to be reasonable before they could
be a defense.!* Reasonable belief was also required before justifications were
acceptable.?® The imposition of an objective requirement effectively divorced liability
from culpability and transformed culpability crimes into crimes of negligence. For
example, if an actor kills in an actual but unreasonable belief that killing is necessary
for self-defense, the actor is negligent in forming the belief. He nonetheless will be
guilty of an intentional killing if the negligence defense is unavailable. Negligence is an
unusual form of culpability both because it inflicts criminal sanctions upon persons
whose sole dereliction is that they are not of average intelligence or awareness,?' and
because in most instances deterrence and other intermediate goals of the criminal law
have little effect upon such persons.

The common law imposed guilt upon objective rather than subjective culpability
because of the fear that too many people would be able to assert these defenses even
though they did not actually have the requisite subjective belief.2? As a practical
matter, it is unlikely that the jury would find that the accused had the unreasonable
belief based solely upon his own testimony, since the interest of the defendant as a
witness is transparent. If sufficient extrinsic evidence of the defendant’s belief exists,
however, the jury should be permitted to find mere negligence. The jurors as fact
finders should be trusted to determine subjective culpability without the added factor
of reasonableness.

The problem with respect to the reasonableness requirement is most obvious in the
chapter dealing with justification, where the Legislature inserted the requirement of
reasonableness as an element.?* Section 2C:3-9(b) provides that in cases where the
actor recklessly or negligently arrives at the belief required by the justifications, the
actor is guilty of an offense which requires recklessness or negligence. By its terms, the
literal effect of this section is to limit a defense that does not exist. Once again, assume
an unreasonable belief in the necessity of killing in self-defense. Under the self-defense
section, the defense is not available because it requires a reasonable belief. In these
circumstances the actor commits murder because to him it is a purposeful killing. If
section 2C:3-9(b) applies, however, the act is a criminal homicide only insofar as the
killing is reckless, because the generalized negligent homicide has been replaced by a
death by automobile statute.** The significant difference is that the justification

18. A good example of freezing an unfortunate decision into statutory form is the adoption of M’Naughten’s rule as the test for
responsibility. N.J. STAT. ANN. § 2C:4-1.

19. See J. MICHAEL & H. WECHSLER, CRIMINAL LAW AND ITS ADMINISTRATION 756 (1940).

20. See, e.g., 1l FINAL REPORT: COMMENTARY, supra note 10, at 82-87 (use of force in self-defense and defense of another required
“‘reasonable and honest belief”’).

21.  But see WILLIAMS, CRIMINAL LAW: THE GENERAL PART §122 (2d ed. 1961).
22.  See 0. W. HOLMES, THE COMMON LAW 48 (1881).

23. See N.J. STAT. ANN. § 2C:3-2 to 11.

24. N.J. STAT. ANN. § 2C:11-2(a).
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focuses upon its own elements, and the absence of one such element negates the
defense, while section 2C:3-9(b) focuses upon the definition of the crime once the
actual belief is established.

2. The Test of Responsibility

After starting to abolish the defense of lack of criminal responsibility, the Legislature
took an almost unbelievable turn by enacting the M’Naghten rule.?* New Jersey continues
to ask the impossible questions of whether the defendant knew the nature and
consequences of his act and whether he knew that this act was wrong. Other than New
Jersey, there is not a single jurisdiction that has adopted the M’Naghten rule in recent
years.?* The attack on the rule has been broad based and quite persuasive.?” The test is
absolute in an area where all answers are relative.?® It is moralistic when the issue is the
utility of the criminal law as a method of control. It is cognitional when the primary focus
is operational.?® It is phrased in terminology that limits the ability of experts to testify.*® It
is limited to a ‘‘disease’’ of the mind, without regard to a ‘‘defect.”

While the commissioners had recommended adopting a slightly modified Model
Penal Code test of responsibility, with the addition of the word ‘‘adequate,’’*" it is
beyond the scope of this general comment to detail the reasons for rejecting the rule of
M’Naghten. It is sufficient to note that some people who lack substantial and adequate
capacity to appreciate the wrongfulness of their conduct or to conform it to the
requirements of law will be convicted of crimes under the narrower M’Naghten test. If
these persons lack the capacity required by the commissioners’ proposed test, there is
no moral or utilitarian reason to convict them.?? Since there is neither moral culpability
nor hope for deterrence, mental care rather than incarceration seems to be the
appropriate remedy.

3. Liability for the Acts of Others

Both the commission and the Legislature generally followed the changes in the law
of conspiracy contained in the Model Penal Code,** although in one significant respect
the Legislature departed from the Model Code by making one person liable for the
conduct of another when both are engaged in a conspiracy.?*

The need for such a broad provision governing vicarious liability is not apparent, but
the dangers are obvious. If a person bears any substantial relation to a crime, he will be

25. N.J. STAT. ANN. § 2C:4-1 (stating the insanity defense).

26. The New Jersey Legislature, in adopting the M’Naghten rule, resists the marked trend towards adoption of alternative approaches,
in particular that of the Model Penal Code. See, e.g., United States v. Currens, 290 F.2d 751 (3d Cir. 1961);
N.Y. PENAL LAW § 15.20 (McKinney 1975); VT. STAT. ANN.§ 4801 (1974); Il FINAL REPORT: COMMENTARY, supra note 10, at 98.
See also ARK. STAT. ANN. § 41-601 (1977); United States v. Brawner, 471 F.2d 969 (D.C. Cir. 1972) (rejecting Durham and
adopting the Model Penal Code proposal).

27. See e.g., Durham v. United States, 214 F.2d 862 (D.C. Cir. 1954) (Bazelon, J.); W. LAFAVE & A. SCOTT, HANDBOOK ON
CRIMINAL LAW 280-83 (2d ed. 1972) [hereinafter cited as LAFAVE & SCOTT]; Wechsler, The Criteria of Criminal Responsibility, 22
U. CHI. L. REV. 367 (1955); Il FINAL REPORT: COMMENTARY, supra note 10, at 95-100. Bur see State v. Lucas, 30 N.J. 37, 87
(1959) (Weintraub, C.J., concurring) (defense of M'Naghten rule}. Consider, however, that to the extent the Chief Justice’s
opinion relies upon the need for legislative action, it does not seem to be relevant to the codification effort.

28. In contrast, the commission proposal required that the actor lack ‘‘substantial and adequate capacity . . .”’ 11 FINAL REPORT:
COMMENTARY, supra note 10, at 97. The term ‘‘substantial’’ comes from the Model Penal Code § 4.01 and ‘‘adequate’’ from the
Vermont statute, VT. STAT. ANN. tit. 13 § 4801 (1974).

29. California has managed to establish that the concept of operative knowledge includes the inability to conform under M'Naghten
although M’Naghten appears to be purely cognitive. See People v. Wolff, 61 CAL. 2d 795, 394 P.2d 959, 40 Cal. Rptr. 271 (1964).
See also LAFAVE & SCOTT supra note 26, at 280-81.

30. But see LAFAVE & SCOTT, supra note 26, at 282-83.

31. 1 FINAL REPORT: PENAL CODE, supra note 15 § 2C:4-1(a). *‘A person is not criminally responsible for conduct if at the time of
such conduct as a result of mental disease or defect he lacks substantial and adequate capacity either to appreciate the
wrongfulness of his conduct or to conform his conduct to the requirements of law.”’

32. See LAFAVE & SCOTT, supra note 27, at 281-82 (1972).

33. The Model Penal Code and the commission for example defined liability individually so that unknown reservations in the mind of
the other party would not be a defense for the party who in fact agreed. See 1t FINAL REPORT: COMMENTARY, supra note 10, at
131-32; MODEL PENAL CODE § 503.

34, N.J. STAT. ANN. § 2C:2-6(b)(4) (**A person is legally accountable for the conduct of another person when . . . he is engaged in a
conspiracy with such other person.’’).
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subject to the accomplice liability provisions. These provisions are broad enough to
encompass the conduct of leaders of criminal organizations or participants in the
planning and execution of crimes. Liability for the conspiracy as distinct from the
substantive offense also continues to exist. Thus there seems to be no need to multiply
the potential for punishment by making conspirators liable for each and every substan-
tive offense committed by a large criminal group, no matter how remote the person
was from the substantive crime nor how tangential his relationship to the conspiracy.

4. Entrapment

New Jersey case law had adopted the federal test for entrapment,®* which focuses
upon whether or not the defendant was otherwise innocent and whether or not the
intent to commit a crime originated with the police or the defendant. The new Penal
Code adopts the view espoused by a minority of the United States Supreme Court.*
This test makes it entrapment to employ ‘‘methods of persuasion or inducement which
create a substantial risk that such an offense will be committed by persons other than
those who are willing to commit it.”’*” The latter test is the better one because it
prevents the introduction of highly prejudicial evidence demonstrating the accused’s
propensity to commit crime, and it applies the same standard of police conduct for
everyone. Moreover, it reflects the fact that it is the police conduct that is important,
not the character of the accused.*®

. Because the guilt of the actor is unaffected by the issue of entrapment,?® the sole
rationale for the defense is, like the exclusionary rule for unconstitutionally obtained
evidence, to control police conduct. Police officers should not be paid to elicit conduct
that the Legislature has deemed to be criminal.*® In sumptuary crimes, however, the
police claim that it is necessary to provide the opportunity for crime as a detection
method. Without disputing that assertion, the line between acceptable and unaccept-
able behavior should rest upon the conduct of the police rather than the character of
the defendant.

The statute differs from the commission report in one significant respect in that it
provides that entrapment is to be decided by the jury;*' the commission recommended
that it be decided by the judge.‘? Unless additional procedural changes are made,
decision by the jury makes entrapment a trial issue, which appears to limit the
defendant’s right to demand that the state prove him guilty beyond a reasonable
doubt.*’ It is not at all clear why a defendant should be required to forego this right to
proof beyond a reasonable doubt in order to claim entrapment even if the defenses are
inconsistent. Secondly, the entrapment defense and the exclusionary rule of evidence
both focus upon an evaluation of police conduct in the light of society’s needs. The
mere fact that one merely excludes evidence while the other precludes conviction
neither obviates the greater expertise of judges nor the need for principled rather than

35.  See State v. Dolce, 41 N.J. 422, 197 A.2d 185 (1964).

36. See Sherman v. United States, 356 U.S. 369 (1958), and United States v. Russell, 411 U.S. 423 (1973), for a development of the
differing positions.

37. N.J. STAT. ANN. § 2C:2-12.
38. See Sherman v. United States, 356 U.S. 369, 378-85 (1958) (Frankfurter, J., concurring).

39, This is demonstrated by the fact that the same persuasion by a private person would be no defense to the charge. In entrapment
cases the normal situation is that the accused believes the officer to be a private person. Therefore, the difference between a
defense or no defense depends upon the existence of a fact unknown to thé actor,

40. ““The function of law enforcement is the prevention of crime and the apprehension of criminals. Manifestly that function does not
include the manufacturing of crime. . . ."’" Sherman v. United States, 356 U.S. 369, 372 (1958) (Warren, C.J.).

41. N.J. STAT. ANN. § 2C:2-12(b) (*‘The issue of entrapment shall be tried by the jury.”’).

42.  N.).STAT. ANN. § 2C:2-12; Il FINAL REPORT: COMMENTARY, supra note 10, at 78 (**[T]he issue of entrapment should be tried to
the court rather than to the jury.'’). The commission’s recommendation would have changed the New Jersey law since the issue is
tried by the jury. Id.

43.  Cf. Traynor, C.1., in People v. Perez, 62 Cal. 2d 769, 401 P.2d 934, 44 Cal. Rptr. 326 (1965). Even if a formal admission of guilt is
not required, the jurors are probably unable to keep the defenses separate in their minds.
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ad hoc determinations.** Finally, there seems to be no constitutional need for a jury
trial since the entrapment defense is new and it is neither related to the defendant’s
guilt or to the jury’s role in evaluating a defendant’s substantive conduct in the light of
societal mores.** Nevertheless it should be noted that the change in the test for entrap-
ment eliminates the gravest difficulty with a jury determination — the introduction at
trial of evidence of the defendant’s criminal propensity.

1V. PARTICULAR CRIMES
A. The Law of Homicide

The Penal Code simplifies the definition of murder through the removal of the issue
of capital punishment, making it unneccessary to distinguish between degrees.** A
straightforward statement of culpability was made possible by the Code’s precise
definition of the kinds of culpability factors.*’

The statute departs significantly from the commission report in two respects. The
first is the elimination of reckless murder.*® This is highly desirable since a homicide is
murder if it is committed knowingly.*® The element of ‘‘recklessness’’ requires
personal awareness of the risk and a conscious disregard of it,*° while the term
“‘knowingly’’ requires the actor to be ‘‘practically certain that his conduct will cause
such a result.””*' These two factors codify degrees of culpability for homicide: the
more stringent one of ‘‘knowingly’’ is more suitable for murder because of its greater
sanction; ‘‘recklessness’’ killings are properly made manslaughter.*?

The second change is the enlargement of the felony murder doctrine, which seems
both unnecessary and unjustified. The statute extends the liability of the person
committing the underlying felony to a killing by a third person.** The commission’s
proposal would have limited the felon’s liability to killings committed by him “‘or
another participant.”’** The difference is that if 4 and B begin to rob a bank and a
bank guard shoots and kills an innocent bystander, 4 and B are guilty of murder
under the statute, but not under the commission’s proposal. Liability under the severe
felony murder rule must be based upon the assumption that deaths arise out of the
listed felonies often enough to justify holding criminals to having foreseen them.?**

44, Equally important is the consideration that a jury verdict, although it may settle the issue of entrapment in the particular case,
cannot give significant guidance for official conduct for the future. Only the court, through the gradual evolution of explicit
standards in accumulated precedents, can do this with the degree of certainty that the wise administration of criminal justice
demands. Sherman v. United States, 356 U.S. 369, 385 (1958) (Frankfurter, J., concurring).

45. The requirement of the jury probably started when, in Sorrells v. United States, 287 U.S. 435 (1932), Chief Justice Hughes made
the defense depend upon an implied exception to the statute. This was done, no doubt, to justify the refusal to permit a conviction
when the actor had done precisely what the statute condemned. In Sorrells, the Chief Justice in referring to the implied exception
doctrine, said ‘‘it obviates the objection to the exercise by the court of a dispensing power in forbidding the prosecution of one who
is charged with the conduct assumed to fall within the statute.” 287 U.S. at 449. Such considerations have little to do with the
normal function of a jury. See Duncan v. Louisiana, 391 U.S. 145 (1968).

46. Degrees of murder were first introduced in the Pennsylvania murder statute to limit the application of the death penalty. Keedy,
History of the Pennsylvania Statute Creating Degrees of Murder, 97 U. PA. L. REV. 759 (1949).

47. N.J. STAT. ANN. §2C:2-2(b). See note 12 supra.

48. Compare N.). STAT. ANN. § 2C:11-3 with | FINAL REPORT: PENAL CODE, supra note t5, § 2C:11-3.

49.  N.J. STAT. ANN. § 2C:11-3(a)(2).

50. N.J. STAT. ANN. § 2C:2-2(b)(3).

S51.  N.J. STAT. ANN. § 2C:2-2(b)}(2).

52. N.J. STAT. ANN. § 2C:11-4(a)(1). This provision was subsequently amended to divide manslaughter between aggravated
manslaughter and reckless manslaugher depending upon the presence of ‘‘circumstances manifesting extreme indifference to

human life.”’

53.  N.J. STAT. ANN. § 2C:11-3(a)(3). Perhaps the best criticism of the felony murder doctrine as embodied in the statute is found in
Commonwealth v. Redline, 391 Pa. 486, 137 A.2d 472 (1958), and in State v. Canola, 73 N.J. 206, 374 A.2d 20 (1977).

54. 1 FINAL REPORT: PENAL CODE, supra note 15, § 2C:11-3(a)(4). The commission discussed at length the utility of the felony murder
rule, and it was this writer’s position that it should have been abolished, as the English did in the Homicide Act, 1957, 5§ & 6 Eliz. 2,
c. 11. § 1 (1957).

55.  See Judge Conford’s disposal of that argument in State v. Canola, 73 N.J. 206 (1977). But see Commonwealth v. Redline, 391 Pa.
486, 137 A.2d 472 (1958) (Jones, C.J.) (co-felon not guiliy of murder where policeman justifiably kills other felon).
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Nonetheless, the fact remains that the harsh sanctions for murder are imposed upon an
unintended consequence even when the felons themselves have not killed anyone.

Two factors somewhat limit the statute governing felony murder. If the person
killed by the third party is one of the participants in the crime, the other participants
are not guilty of murder.’® While liability for this conduct would be questionable,
there is no merit in imposing liability contingent upon the aim of third persons reacting
to the felony. In the hypothetical above, A would be guilty of murder if the bank
guard shot and killed an innocent bystander, but not if the guard killed 4 ’s accomplice.
Since the guard was shooting at 4 or B it is hard to understand why the fact that he
missed them and hit an innocent bystander reflects any increased culpability on the part
of A and B. The second limitation upon felony murder is the express defense provided
for the felon who did not commit the act that caused the death or did not ‘‘solicit,
request, command, importune, cause or aid’’ in its commission, if certain additional
requirements are met.*’ This defense was first articulated by the Model Penal Code and
was a part of the commission’s recommendation. Although it is desirable in itself, it
does little to alleviate the problem created by the statute’s undue extension of liability.

The statute creates two forms of manslaughter: the first is an unintentional but
reckless homicide;’® the second replaces the commission’s complicated proposal with a
straightforward ‘‘heat of passion resulting from a reasonable provocation.’’*® The
Legislature’s formulation ignores the commission’s attempt to define reasonableness,®°
and neither the statute nor the commission’s proposal requires ‘‘adequate’’ as opposed
to ‘‘reasonable’’ provocation.®' The Legislature has given the jury greater freedom to
determine reasonableness without being confined by arbitrary legal rules.

The final important change in the commission’s homicide proposals was the replace-
ment of negligent homicide with a death by automobile provision.®* The restriction of
criminal sanctions for negligence to deaths involving automobiles is a worthwhile
contribution; however, in doing so, the Legislature unfortunately has reenacted the
jargon of the original death by auto section.®® In the past, the New Jersey courts have
struggled to make ‘‘carelessly and heedlessly, in a willful or wanton disregard of the
rights or safety of others’’ mean something that is not contradictory on its face.®* Even
assuming that these decisions make the standard intelligible, the relation of these
words to the Code’s definition of culpability and reckless manslaughter is unclear.¢’

6.  ““{I}f any person causes the death of a person other than one of the participants . . .”” N.J. STAT. ANN. § 2C:11-3(a)(3).

§7. Id. § 2C:11-3(a)-(d). There are in fact four requirements for the defense. It is an affirmative defense if the defendant:

(a) Did not commit the homicidal act or in any way solicit, request, command, importune, cause or aid the commission thereof;
and

(b) Was not armed with a deadly weapon, or any instrument, article or substance readily capable of causing death or serious
physical injury and of a sort not ordinarily carried in public places by law-abiding persons; and

(c) Had no reasonable ground to believe that any other participant was armed with such a weapon, instrument, article or
substance; and

(d) Had no reasonable ground to believe that any other participant intended to engage in conduct likely to result in death or
serious physical injury.

58. N.J. STAT. ANN. § 2C:11-4(a)(1).

59. N.J. STAT. ANN. § 2C:11-4(a)(2).

60. The commission proposed to add: ‘‘The reasonableness of such explanation or excuse shall be determined from the viewpoint of a
person in the actor’s situation under the circumstances as he believes them to be.”” I FINAL REPORT: PENAL CODE, supra note 15, §
2C:11-4(a)(2). See the discussion in It FINAL REPORT: COMMENTARY, supra note 10, at 159. Impotency would be a part of the

actor’s situation. But see Bedder v. Director of Public Prosecutions, 2 ALL E.R. 801 {(1954) (objective reasonable man standard
applied).

61. The most obvious application of the requirement of adequate provocation was to hold mere words insufficient provocation as a
matter of law. See State v. King, 37 N.J. 285, 181 A.2d 158 (1962).

62. N.J. STAT. ANN. § 2C:11-5(a).

63. The original death by auto statute was codified at N.J. STAT. ANN. § 2A:113-9.

64. See, e.g., Justice Brennan’s opinion in In re Lewis, 11 N.J. 217, 94 A.2d 328 (1953).

65. It is not clear whether death by auto is the equivalent of negligence defined by the statute in N.J. STAT. ANN. § 2C:2-2(b)(4). It
would have been better to have defined the crime in the terms defined by the statute. Given Justice Brennan's opinion in In re

Lewis, the liability would not be substantially broadened by use of the negligence definition, and consistency in meaning would
have been achieved.
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Though it would seem to be an unjust result, it is not clear whether a reckless or
knowing homicide by auto is limited to the death by auto section, or whether it could
constitute a greater offense. In addition, the statute adds an anglicized non vult
statement which might be better left to the rules of procedure.®®

B. Sex Offenses

The law pertaining to sex offenses was completely reformulated by the commission,
and then revamped once more by the Legislature. Nevertheless, certain improvements
survived the revisions. Consensual sex acts between adults in private were excluded
from criminal conduct.®” The Code imposes criminal liability in instances when force,
taking advantage, and age factors are involved. Several differences between the
commission report and the legislation are worthy of comment, however. Unlike the
commission report, the statute applies the criminal law to conduct between spouses.*®
The exclusion of spousal conduct today cannot be based upon any waiver or implied
consent doctrine. To the extent that such an exception might have been based upon
some concept of ownership, it also would be unacceptable today. Questions as to the
utility of such a provision relate to the difficulties of proof within the intimate marital
relationship.®® Force which left significant, visible bodily damage obviously would
suffice to convict for assault or aggravated assault, but in the absence of such evidence
great confidence in the factual resolution seems unwarranted. Moreover, the danger
exists that threats of prosecution might give one spouse an undue weapon in marital
disputes. Because rape is both reprehensible and dangerous, it may be a good time to
find out whether these fears are merely idle speculation. It should also be noted that
prosecutors will use an informed discretion to determine whether prosecution is
justified on the facts of a particular case. Nonetheless, a continuing evaluation of the
impact of this change should be undertaken.

Another difficult area in sexual assault cases concerns the admission of evidence of
the victim’s past sexual activities. This problem centers about the claimed relevance of
such evidence as opposed to its obvious prejudicial impact upon the jury and its
denigration of the victim. Like'Rule 4 of the Rules of Evidence,’® the statute requires a
balancing of need against the potential for harm.’* The statute is more specific,
however, in that it requires the issue to be raised before trial, presumably to assure that
the jury will be kept unaware of the problem or to preclude exploration of collateral
issues during the trial.’? The statute specifically delineates the factors to which past
sexual activity can be relevant’® and the considerations to be weighed on the other
side.”* Finally, by requiring clear and convincing proof to support admission of the

66. See N.J. CT. R. 3:9-2 permitting the judge to limit a plea of guilty to any offense by not permitting it to be used as evidence in a civil
proceeding. The statute also deals with compelled joinder. N.J. STAT. ANN. § 2C:1-8(b). Cf. N.J. CT. R. 3:15-1(b). The statutory
provisions and the rules are not inconsistent, but the courts, through annual meetings and constant committee study are more
likely to be able to keep the rules ahead of developing problems. As to the fact that the State Constitution gives the supreme court
power over rules of procedure, see R. KNOWLTON & D. COBURN, NEW JERSEY CRIMINAL PROCEDURES § 1:8, at 8 (1976)
[hereinafter cited as KNOWLTON & COBURN].

67. This was done by drafting statutory provisions which did not include such conduct. This deletion includes consensual adultery.
This is one of the reasons it was felt that a relatively broad pre-emption statute which prohibits local governments from enacting
ordinances which conflict with or are pre-empted by *‘any policy of this State expressed by this code . . .”” was necessary. N.J.
STAT. ANN. § 2C:1-5(d) (Supp. 1979). See 11 FINAL REPORT: COMMENTARY, supra note 10, at 13 (1971).

68. The Commission proposal expressly precluded liability between husband and wife for rape offenses by saying ‘‘female not his
wife . . .”" | FINAL REPORT: PENAL CODE, supra note 15, §§ 2C:14-1(a),(b). With respect 1o sodomy, deviate sexual intercourse is
defined as conduct *‘between human beings who are not husband and wife.”” Id. § 2C:14-2(a). The statute omils any such limiting
words. N.J. STAT. ANN. §§ 2C:14-1 1o 14-7.

69. The difficulty of proof has also led to restrictions upon the offense of interspousal theft. See N.J. STAT. ANN. § 2C:20-2(d).
70. Rules of Evidence, N.J. STAT. ANN. § 2A:84A, Rule 4 (1976).
71.  N.J. STAT. ANN. § 2C:14-7.

72. Compare N.J. STAT. ANN. § 2C:14-7(a) with N.J. CT. R. 3:5-7 and reasons for the motion to suppress contained therein. See
KNOWLTON & COBURN, supra note 66, at 73,

73, Past sexual conduct **shall not be considered relevant unless it is material to negating the element of force or coercion or (o proving
that the source of semen, pregnancy or disease is a person other than the defendant.”” N.J. STAT. ANN. § 2C:14-7(c).

74. Al an in camera hearing the court must find *‘that the probative value of the evidence . . . is not outweighed by its collateral
nature or the probability that its admission will create undue prejudice, confusion of the issues, or unwarranted invasion of the
privacy of the victim . . .”” N.J. STAT. ANN. § 2C:14-7(a).
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evidence if the sexual activity was more than one year before the alleged offense, the
statute effectively precludes consideration of stale evidence.’ As a practical matter,
given the limits of relevancy established by the statute, it is difficult to imagine how
situations in which the conduct was more than a year old could be considered.

The Legislature also changed the commission report’s provision relating to age
factors. Contrary to the trend, the first version of the statute that went into effect
expressly provided that even a reasonable belief that the victim was over the critical age
of 13 was no defense.” But this statute was not as harsh as it appeared to be for two
reasons: if the child was under 13, her youth would be obvious;’” and, in addition, the
statute applied only when the actor was at least four years older.”® If the critical age
was higher than 13, a special relationship to the woman had to be present before
criminal liability would be imposed. It was assumed that the special relationship would
have given notice of the woman’s age and that in most cases it would involve the
potential for ‘‘taking advantage’ which might justify the sanction even without the
express age factor.”

C. Burglary

In Davis v. Hellwig®® the New Jersey Supreme Court noted that the crime of
burglary could be committed by a person entering with intent to shoplift from a store
that was open and doing business. Because there is no reason to believe that such a
person should be subjected to the severe sanctions of the burglary statute in addition
to those of the theft statute, the anomaly of Davis has been obviated by the new
Code.*! Incidentally, double punishment is still possible, since the new Code omitted a
provision in the commission report that prevented multiple convictions.*?

V. SENTENCING PROVISIONS
A. Introduction

The problem of sentencing mainly involves the allocation of power among three
branches of government. Even though the various discretionary schemes created since
the demise of fixed and mandatory sentences have proven difficult to control, certain
abstract guidelines are generally accepted. One of these is the need for legislative
determination of substantive crimes and maximum penalties. The creation of
sentencing alternatives, such as fines, restitution, probation, or imprisonment, and the
creation of the various correctional institutions are also a Legislative function. Finally,
the Legislature must allocate decision making responsibility between the judicial and
executive branches. General dissatisfaction has been expressed with respect to both
judicial and executive decisions. The courts have tried to rectify sentencing disparities
by using procedures that make rational decisions more likely,*? but these reforms have

75. N.I. STAT. ANN. § 2C:14-7(b).

76. N.J.STAT. ANN. § 2C:14-5(c). Note that the commission proposed that a reasonable mistake concerning a child below the age of 12
was no defense but that such a mistake was a defense for other ages. I FINAL REPORT: PENAL CODE, supra note 15, § 2C:14-6(a).

77.  See note 76 supra.

78.  N.J. STAT. ANN. §§ 2C:14-2(a)(1), 14-2(b).

79. N.J. STAT. ANN. §§ 2C:14-2(a)(2), 14-2(b)(4). The Legislature’s refusal to permit reasonable mistake of fact as to the woran’s age
as a defense to statutory rape is flatly contrary to the trend in other jurisdictions. Although the provision was not unduly harsh
when the critical age was set at 13, the Legislature subsequently raised the age of consent to 16. Insofar as 16 is generally the critical
age, a reasonable mistake of fact should be a defense to statutory rape.

80. 21 N.J. 412, 122 A.2d 497 (1956).

81. This appears from the fact that, while ‘‘breaking’’ is not required, the entry is not criminal if the ‘‘premises are at the time open to
the public . . ."" N.J. STAT. ANN. § 2C:18-2(a)(1).

82. The commission suggested a provision which read: ‘A person may not be convicted both for burglary and for the offense which it
was his purpose to commit after the burglarious entry or for an attempt to commit that offense.”’ [ FI RT: PENAL CODE,

AL REPO

83. In New Persey excessive sentences may be corrected. See ?i FINAL REPOR'F COMMENTARY, supra note 1% E) A presentence in-
vestigation and report are required to develop facts for consideration in sentencing. N.J. CT. R. 321 2 (Pressler ed. 1978)
Additionally, the facts used in sentencing must be disclosed to the defendant. The sentencing court must state its reasons for
imposing this sentence. N.J. CT. R. 3:21-4(¢). Finally, as a further protection the defendant is entitled to counsel at the sentencing
hearing. State v. Jenkins, 32 N.J. 109, 112 160 A.2d 25, 27 (1960). Cf. Mempa v. Rhay, 389 U.S. 128 (1967) (felony-defendant
must be afforded counsel at deferred sentencing stage).

supra note 15, § 2C:18-2(c).




proven inadequate, given the breadth and predictive nature of the decision making
process and the institutional pressures bearing upon it.

The sentencing provisions of the Model Penal Code were based upon the premise
that sentencing decisions should be made by the body acting closest to the point in time
at which the decision must be made.** In other words, while sentencing decisions are
always predictive in nature, they are better informed when they are based upon all of
the facts that have accumulated up until the very moment the decisions have to be
made. Though logically desirable, a system based upon that idea clearly would still
suffer the defects arising from the fact that sentencing decisions are necessarily
predictive in nature. Institutional pressures and differing views of the applicability of
deterrence, incapacitation, and reformation to the facts of particular cases also will
inevitably hinder the development of a rational and coherent sentencing system.

B. The Judicial Discretion

Under the prior New Jersey statutes sentencing courts had broad discretion®’ to
impose penalties ranging from probation or fines to long prison sentences. This
discretion was exercised without formal guidelines, although the appellate courts’
review of sentences, aided by judicial seminars, did establish some relevant factors
as well as some uniformity of results. If imprisonment was imposed, for example, the
judge was required to establish minimum and maximum terms within the range
permitted by the statute.®®

The commission report attempted to limit judicial discretion in a variety of ways
including the establishment of presumptions regarding imprisonment, fines, and
restitution,®’ as well as the criteria for overcoming them.?®® The Model Penal Code does
not require a mimimum and maximum sentence, but it does require the judge to mete
out sentences within a statutory range.® Under certain circumstances the commission
report would have allowed the judge to enter judgement for a lesser included offense.”
Finally, the result of the judge’s discretion in establishing the term was subject to
immediate alteration by the parole board, unless the sentence was one of life imprison-
ment.®’ In other words, the highly speculative nature of the decision was accounted for
by permitting another body to make a release decision based upon information
available to it at a later date.

The statute codifies some of the methods of the commission report but with several
significant changes and additions. It carries the presumptions one step further by
presuming specific terms of incarceration for each category of crime.?? Although this
provision significantly limits judicial discretion, the criteria for change are amorphous
enough to allow judges to change the presumptive terms. Another major change in the
sentencing provisions recommended by the commission involved the continuation of a
form of the old sex offender statute. Persons convicted of listed sex crimes may be
given a program of specialized treatment recommended by the Adult Diagnostic
Center if the Center found that the defendant’s conduct ‘‘was characterized by a
pattern of repetitive, compulsive behavior.”’?* The new system differs from the old one

84. See, e.g., N. MORRIS, THE FUTURE OF IMPRISONMENT 28-50 (1974); Kastenmeir & Eglit, Parole Release Decision-making:
Rehabilitation, Expertise, and the Demise of Mythology, 22 AM. U. L. REV. 477 (1973); Cohen, Abolish Parole: Why Not? 46
N.Y.S.B.J. 517 (1974).

85. See, KNOWLTON & COBURN, supra note 66, at 265.
86. N.J. STAT. ANN. § 2A:164-17 (1971).

87. 1FINAL REPORT: PENAL CODE, supra note 15, §§ 2C:44-1 to -2. Additionally, the commission recognized a presumption in favor
of imprisonment where a statute outside of the Code provided for a mandatory sentence. Certain statutes within the Code also
carried a presumption of imprisonment. See id. 11 FINAL REPORT: COMMENTARY, supra note 10, at 325-27 (1971).

88. 1 FINAL REPORT: PENAL CODE, supra note 15, §§ 2C:44-1 to -2; I FINAL REPORT: COMMENTARY, supra note 10, at 324-28.
89. I FINAL REPORT: PENAL CODE, supra note 15, § 2C:43-6.
90. Id. §2C:43-11.

91. See the proposed amendment to N.J. STAT. ANN. § 30:4-123.10. FINAL REPORT: PENAL CODE, supra note 15, at 168. A person
sentenced to life imprisonment would not be eligible for release on parole until fifteen years after confinement.

92. N.J. STAT. ANN. § 2C:44-1(f).
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in that the judge is required to sentence the offender under the regular provisions as
well.** Further, a special classification board must recommend an offender’s release to
the state parole board before it may grant parole.®* Good behavior time and work time
are not available under a special sentence as they are under a traditional sentence.®®
For several reasons, the commission did not recommend the retention of the sex
offender statute.®’” The idea that sex offenders progress to more vicious or dangerous
offenses is simply not true; nor is there any reason to believe that sex criminals have a
greater need for treatment than other offenders. Finally, society’s failure to provide
adequate treatment facilities is grossly unfair to persons subject to the special
treatment provisions,

C. Parole

Both the commission report and the statute provide for a separate parole term for
each sentence to assure that all prisoners will have an adjustment period between
imprisonment and complete freedom.®® Under the prior system a person who was not
paroled until the maximum sentence was served was unconditionally released. Under
the new Code, however, every prisoner will have to serve a parole term of some sort.
This obviously assumes that parole serves a purpose in helping former inmates to
adjust to society. Of course, the amount of assistance given in this regard depends
upon the number and the effectiveness of parole officers, but society has once again
failed to devote sufficient resources to assure success. Nevertheless, the alternative of
unconditional release does not provide sufficient hope for adjustment in enough cases
to make it preferable to the new approach.

Both the Model Penal Code and the commission report recommended the use of
broad administrative discretion within the statutory and judicial limits with respect to
parole decisions. Parole decisions are made at the time that they are necessary and the
the parole board has more evidence concerning a defendant than either the judges or
legislators. While unhappiness with parole board decisions has led to criticism of the
parole system, it seems that expert and effective decision making can be obtained only
by allowing for the discretion to make the necessary decisions.

D. Sentencing Alternatives

Under the new Code, restitution is made a sentencing alternative as well as a possible
condition for probation.®® This change in the status of restitution should bring it into
greater use, especially with respect to acquisitive crimes, for which it seems a
particularly appropriate remedy.'*

Diversion is another alternative way of proceeding,'®’ although in a strict sense
diversion is not a punishment alternative since it arises before the trial which
establishes guilt. Rather, it is an alternate mode of proceeding in lieu of the criminal
process this is a worthwhile concept but it is hardly new except insofar as it has now

93. N.J. STAT. ANN. § 2C:47-3,

94. N.J. STAT. ANN. § 2C:47-3(b).

95. N.J. STAT. ANN. § 2C:47-5.

96. N.J. STAT. ANN. § 2C:47-6. Monetary compensation is provided, however, instead of remission of sentence for work performed.

97. An extended term provision incorporated some of the terminology but applied to more than just sex offenders. See I FINAL
REPORT: PENAL CODE, supra note 15, § 2C:44-3. See comments by the commission in volume Il at 329. Transfer within the
institutions is, of course, administratively possible.

98. N.J. STAT. ANN. § 2C:43-9(b). For the commission’s parole reccommendations, see 1l FINAL REPORT: COMMENTARY, supra note
10, at 319.

99. N.J. STAT. ANN. § 2C:43-3.

100. N.J.STAT. ANN. §2C:43-3(f) expressly limits restitution to the amount of the victim’s loss. Therefore, to obtain any punitive effect,
a fine or imprisonment would have to be imposed. The same section provides that restitution ‘‘shall be in addition to any fine
which may be imposed . . . ."" /d.

101. N.J. STAT. ANN. § 2C:43-14 authorizes the Supreme Court to formulate rules of pretrial intervention so that those individuals best
suited to rehabilitation and supervision may receive these benefits without standing trial. These rules would be subject to legisiative
cancellation or change. N.J. STAT. ANN. § 2C:43-18. Compare this authorization of pretrial intervention with N.J. CT. R. 3:28.
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been made statutory. The New Jersey Supreme Court has had rules dealing with the
system, but legislative formulation may add lustre and increased acceptability to the
device, leading to its more frequent use.

Finally, it should be noted that the habitual offender statute is no longer in force,
The court instead has the power to sentence an offender to an extended term upon the
finding of certain facts.'®? These fact requirements are broader than the existence of
prior convictions required by the traditional habitual offender statute.

Y1. DECRIMINALIZATION

The basic premise that consensual sex acts between adults in private should not be
criminal is widely accepted today. Thus, as previously mentioned, neither the
commission’s report nor the statute provides for the punishment of such conduct. This
serves to repeal the crimes of fornication and sodomy as well as adultery. The
.erislature went further than the commission report in some respects, however. The
political body presumably was better able to determine what would be acceptable than
the commission, and several provisions that the Legislature eliminated from the
criminal code indeed should have been taken out. Public drunkenness is a case in
point.'®* Both the commission and the Legislature saw no reason to make this an
offense. Nonetheless, some alternative needs to be developed to deal with the problem.
Because the Legislature did not follow the commission’s lead in making public
drunkenness an offense, it is reasonable to suppose that the Legislature will provide
another means of assuring the protection of the intoxicated person and the public.
Finally, loitering was an offense that was wisely decriminalized under the new Code.
Clearly section 2A:170-1 was difficult to accept even after Chief Justice Weintraub’s
attempt to make it respectable.'”® The Model Penal Code draftsmen and the
commissioners tried with little success to develop a defensible statute on loitering'®*
that would be definite enough to give notice, provide a standard of guilt, and prevent
official harassment. To its credit, the Legislature abandoned the effort. It also deleted
many additional sections in a valiant effort to bring criminal law back into a
meaningful framework. This was probably its most significant accomplishment.

VII. CONCLUSION

A criminal code is the product of the political process. During the deliberations of
the commission there were heated debates in which each commissioner was on the
losing side may times. Thus the fact that the final proposal was unanimously adopted
did not mean that any commissioner believed that each and every provision was the
best one possible. Each commissioner had to determine whether the disagreements so
outweighed the advances made as to warrant a dissent in particular or general terms.
The length of the legislative consideration also demonstrates genuine concern over
problems that undoubtedly merit argument. The end product is necessarily an
accommodation of many different viewpoints. The code as enacted is, nevertheless, in
many ways a major improvement over existing law. As the legal community gains
experience under it, a more significant evaluation will be forthcoming.

102. N.J. STAT. ANN. §§ 2C:44-3(a), (b). The two most important facts to be considered in sentencing are whether the defendant is a
persistent offender or a professional criminal.

103. The commission proposal, based upon the ALI MODEL PENAL CODE § 250.6 (1975), is found in | FINAL REPORT: PENAL CODE,
supra note 15, § 2C:33-5. For the commission’s proposal to make public drunkenness a criminal offense, see ! FINAL REPORT:
PENAL CODE, stpra note 15, § 2C:33-5. The proposal was made because there was no adequate noncriminal method of dealing
with the problem. 11 FINAL REPORT: COMMENTARY, supra note 10, at 296 (1971).

104. State v. Zito, 54 N.J. 206, 254 A.2d 769 (1969). For a discussion on the constitutional problems underlying loitering statues, see
People v. Berck, 32 N.Y. 2d 567, 300 N.E.2d 411, 347 N.Y.S.2d 33, cert. denied, 414 U.S. 1093 (1973).

105. It was gratifying 10 find that loitering to solicit sexual activity and jostling, which were proposed as criminal offenses by the
commission, see 1 FINAL REPORT; PENAL CODE, supra note 15, §§ 2C:33-6, 34-3, were not enacted as such by the legislature.
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