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SENATE, No. 1813

STATE OF NEW JERSEY
209th LEGISLATURE

INTRODUCED JUNE 21, 2001

Sponsored by:

Senator JAMES S. CAFIERO

District 1 (Cape May, Atlantic and Cumberland)
Senator DIANE ALLEN

District 7 (Burlington and Camden)

Co-Sponsored by:
Senators Turner, Vitale, Furnari and Assemblyman Pennacchio

SYNOPSIS
Establishes court awarded kinship legal guardianship statusand createsthree
additional judgeships.

CURRENT VERSION OF TEXT
As introduced.

(Sponsor ship Updated As Of: 6/29/2001)
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AN AcT establishing kinship legal guardianship, supplementing Title
3B of the New Jersey Statutes and Title 30 of the Revised Statutes
and amending N.J.S.2B:2-1.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. (New section) The Legislature finds and declares that:

a. Thereisanincreasein the number of children who cannot reside
with their parents due to the parents' incapacity or inability to perform
the regular and expected functions of care and support of the child;

b. Anincreasing number of relatives, including grandparents, find
themselves providing care on a long-term basis to these children
without court approved legal guardianship status because the
caregivers either are unable or unwilling to seek termination of the
legal relationships between the birth parent and the child, particularly
when it is the caregiver's own child or sibling who is the parent. In
these cases, adoption of the child is neither feasible nor likely, and it
is imperative that the State create an alternative, permanent legal
arrangement for children and their caregivers. One such alternative
arrangement, which does not require the termination of parental rights,
is a court awarded kinship legal guardianship that is intended to be
permanent and self-sustaining, as evidenced by the transfer to the
caregiver of certain parental rights, but retains the birth parents' rights
to consent to adoption, the obligation to pay child support, and the
parents' right to have some ongoing contact with the child;

c. In considering kinship legal guardianship, the State is seeking to
add another aternative, permanent placement option, beyond custody,
without rising to the level of termination of parental rights, for
caregiversin relationships where adoption is neither feasible nor likely;
and

d. Therefore, it isin the public interest to create a new type of legal
guardianship that addresses the needs of children and caregiversin
long-term kinship relationships.

2. (New section) As used in sections 1 through 6 of P.L. , c.
(C. )(pending before the Legislature as this bill):

"Caregiver" means a person over 18 years of age, other than a
child's parent, who has a kinship relationship with the child and has
been providing care and support for the child, while the child has been
residing in the caregiver's home, for at least the last 12 consecutive
months.

"Child" means a person under 18 years of age, except as otherwise

EXPLANATION - Matter enclosed in bold-faced brackets [thus] in the above bill is not
enacted and intended to be omitted in the law.

Matter underlined thusis new matter.
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providedin P.L. ,c. (C. )(pending before the Legislature as this
bill).

"Commissioner" means the Commissioner of Human Services.

"Court" meansthe Superior Court, Chancery Division, Family Part.

"Department” means the Department of Human Services.

"Division" means the Division of Y outh and Family Servicesin the
Department of Human Services.

"Family friend" means a person who is connected to a child or the
child's parent by an established positive psychological or emotional
relationship that is not a biological or legal relationship.

"Homereview" meansthe basic review of the information provided
by the petitioner and a visit to the petitioner's home where the child
will continue to reside, in accordance with the provisions of P.L. , c.

(C. )(pending before the Legislature as this bill) and pursuant to
regulations adopted by the commissioner.

"Kinship caregiver assessment” means a written report prepared in
accordance with the provisionsof P.L. ,c. (C. )(pending before
the Legislature as this bill) and pursuant to regulations adopted by the
commissioner.

"Kinship legal guardian™ means a caregiver who iswilling to assume
care of achild due to parental incapacity, with the intent to raise the
child to adulthood, and who is appointed the kinship legal guardian of
the child by the court pursuantto P.L. , c. (C. ) (pending before the
Legislature asthishill). A kinship legal guardian shall be responsible
for the care and protection of the child and for providing for the child's
health, education and maintenance.

"Kinship relationship” means a family friend or a person with a
biological or legal relationship with the child.

"Parental incapacity” means incapacity of such a serious nature as
to demonstrate that the parent is unable, unavailable or unwilling to
perform the regular and expected functions of care and support of the
child.

3. (New section) The Superior Court, Chancery Division, Family
Part shall have jurisdiction under sections 1 through 6 of P.L. ,c.
(C. )(pending before the Legislature as this bill). Venue of akinship
legal guardianship action shall be determined in accordance with the
applicable Rules of Court.

4. (New section) a. (1) Except as provided in paragraph (2) of this
subsection, a kinship legal guardian shall have the same rights,
responsibilities and authority relating to the child as a birth parent,
including, but not limited to: making decisions concerning the child's
care and well-being; consenting to routine and emergency medical and
mental health needs; arranging and consenting to educational plansfor
the child; applying for financial assistance and socia servicesfor which
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the child is eligible; applying for a motor vehicle operator's license;
applying for admission to college; responsibility for activities necessary
to ensure the child's safety, permanency and well-being; and ensuring
the maintenance and protection of the child.

(2) A kinshiplegal guardian may not consent to the adoption of the
child or a name change for the child. The birth parent of the child shall
retain the authority to consent to the adoption of the child or a name
change for the child.

(3) Thebirth parent of the child shall retain the obligation to pay
child support.

(4) The birth parent of the child shall retain the right to visitation
or parenting time with the child, as determined by the court.

(5) The appointment of a kinship legal guardian does not limit or
terminate any rights or benefits derived from the child's parents,
including, but not limited to, those relating to inheritance or eligibility
for benefits or insurance.

(6) Kinship legal guardianship terminates when the child reaches
18 years of age or when the child is no longer continuously enrolled
in a secondary education program, whichever event occurs later, or
when kinship legal guardianship is otherwise terminated.

b. There shall be no filing fee charged for kinship legal
guardianship complaints or motions in the court.

c. For the purposes of P.L. ,c. (C. )(pending before the
Legislature as this bill), a kinship legal guardian shall have the same
meaning as the term "legal guardian” as defined in 42 U.S.C. s. 675,
except that the process, procedure and ruling for kinship legal
guardianship shall be apart from, and shall not amend, supplant or
contravene, the provisions of Chapter 12 of Title 3B of the New Jersey
Statutes.

d. (1) The provisionsof PL. ,c. (C. )(pending before the
Legislature as this bill) shall not be construed to grant or confer upon
any person appointed kinship legal guardian of a child any of the
additional rights or privileges accorded to persons appointed guardian
of a minor's person or estate by a Surrogate or the Superior Court,
Chancery Division, Probate Part pursuant to the provisions of Chapter
12 of Title 3B of the New Jersey Statutes.

(2) The provisions of P.L. ,c. (C. )(pending before the
Legislature as this bill) shall not be construed to preclude an
application to the court for guardianship of the person or estate of a
minor by any person appointed kinship legal guardian of a child.

5. (New section) a. Upon petition of a caregiver, the court may
appoint the caregiver as kinship legal guardian of a child residing in
the caregiver's home pursuant to the provisionsof P.L. ,c. (C. )
(pending before the Legislature as this bill).

b. A petition for the appointment of akinship legal guardian shall
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include a kinship caregiver assessment, which shall contain:

(1) the full name and address of the person seeking to become the
kinship legal guardian;

(2) the circumstances of the kinship relationship;

(3) the whereabouts of the child's parents, if known;

(4) the nature of the parents' incapacitation, if known;

(5) the wishes of the parents, if known;

(6) theability of the kinship caregiver family to assume permanent
care of the child;

(7) the child's property and assets, if known;

(8) the wishes of the child, if appropriate;

(9) any current involvement of achild with the division if the child
has an open division case and is actively receiving services,

(10) certification from the caregiver that the caregiver has been
providing care and support for the child, while the child has been
residing in the caregiver's home, for at least the last 12 consecutive
months;

(11) theresults from a criminal history record background check
and adomestic violence central registry check of the caregiver and any
adult residing in the caregiver's household conducted pursuant to
section9of P.L. ,c. (C. )(pending before the Legislature as this
bill);

(12) the results from a child abuse record check arranged for and
coordinated by the division pursuant to section 9 of P.L. ,c. (C. )
(pending before the Legislature as this bill); and

(13) the results of the caregiver's home review.

6. (New section) a. In making its determination about whether to
appoint the caregiver as kinship legal guardian, the court shall
consider:

(1) if proper notice was provided to the child's parents;

(2) the best interests of the child,

(3) the kinship caregiver assessment;

(4) in cases in which the division is involved with the child as
provided in subsection a. of section 8 of P.L. , c. (C. )(pending
beforethe Legislature asthishill), the recommendation of the division,
including any parent time or visitation restrictions;

(5) the potential kinship legal guardian's ability to provide a safe
and permanent home for the child;

(6) the wishes of the child's parents, if known to the court;

(7) thewishes of the child if the child is 12 years of age or older,
unless unique circumstances exist that make the child's age irrelevant;

(8) the suitability of the kinship caregiver and the caregiver's family
to raise the child,;

(9) the ability of the kinship caregiver to assume full legal
responsibility for the child,;



S1813 CAFIERO, ALLEN
6

(10) the commitment of the kinship caregiver and the caregiver's
family to raise the child to adulthood,;

(11) the results from the child abuse record check conducted
pursuant to section 9 of P.L. ,c. (C. )(pending before the
Legislature as this bill); and

(12) the results from the criminal history record background check
and domestic violence check conducted pursuant to section 9 of
P.L. ,c. (C. )(pending before the Legislature as this bill). In any
case in which the caregiver petitioning for kinship legal guardianship,
or any adult residing in the prospective caregiver's home, has arecord
of criminal history, the court shall review the record with respect to
the type and date of the criminal offense and make a determination as
to the suitability of the person to become akinshiplegal guardian. For
the purposes of this paragraph, the court shall consider convictions for
offenses specified in subsections c., d. and e. of section 1 of P.L.1985,
€.396 (C.30:4C-26.8).

b. The court shall not award kinship legal guardianship of the child
unless proper notice was served upon the parents of the child and any
other party to whom the court has awarded custody or parenting time
for that child, in accordance with the Rules of Court.

c. The court shall not award kinship legal guardianship of the child
solely because of parental incapacity.

d. The court shall appoint the caregiver as akinship legal guardian
if, based upon clear and convincing evidence, the court finds that:

(1) each parent's incapacity is of such a serious nature as to
demonstrate that the parents are unable, unavailable or unwilling to
perform the regular and expected functions of care and support of the
child;

(2) the parents' inability to perform those functionsis unlikely to
change in the foreseeable future;

(3) in cases in which the division is involved with the child as
provided in subsection a. of section 8 of P.L. , c. (C. )(pending
before the Legidature asthis bill), (a) the division exercised reasonable
efforts to reunify the child with the birth parents and these
reunification efforts have proven unsuccessful or unnecessary; and (b)
adoption of the child is neither feasible nor likely; and

(4) awarding kinship legal guardianship is in the child's best
interests.

e. The court order appointing the kinship legal guardian shall
specify, as appropriate, that:

(1) a kinship legal guardian shall have the same rights,
responsibilities and authority relating to the child as a birth parent,
including, but not limited to: making decisions concerning the child's
care and well-being; consenting to routine and emergency medical and
mental health needs; arranging and consenting to educational plansfor
the child; applying for financial assistance and socia servicesfor which
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the child is eligible; applying for a motor vehicle operator's license;
applying for admission to college; responsibility for activities necessary
to ensure the child's safety, permanency and well-being; and ensuring
the maintenance and protection of the child; except that akinship legal
guardian may not consent to the adoption of the child or a name
change for the child,;

(2) the birth parent of the child retains the authority to consent to
the adoption of the child or a name change for the child,;

(3) the birth parent of the child retains the obligation to pay child
support;

(4) the birth parent of the child retains the right to visitation or
parenting time with the child, as determined by the court;

(5) the appointment of a kinship legal guardian does not limit or
terminate any rights or benefits derived from the child's parents,
including, but not limited to, those relating to inheritance or eligibility
for benefits or insurance; and

(6) kinship legal guardianship terminates when the child reaches 18
years of age or when the child is no longer continuously enrolled in a
secondary education program, whichever event occurs later, or when
kinship legal guardianship is otherwise terminated.

f. Anorder or judgment awarding kinship legal guardianship may
be vacated by the court prior to the child's 18th birthday if the court
finds that the kinship legal guardianship is no longer in the best
interests of the child or, based upon clear and convincing evidence, the
court finds that the parental incapacity or inability to care for the child
that |ed to the original award of kinship legal guardianship isno longer
the case and termination of kinship legal guardianship isin the child's
best interests.

In cases in which the division was involved, when determining
whether a child should be returned to a parent, the court may refer a
parent for an assessment prepared by the division, in accordance with
regulations adopted by the commissioner.

g. An order or judgment awarding kinship legal guardianship may
be vacated by the court if, based upon clear and convincing evidence,
the court finds that the guardian failed or is unable, unavailable or
unwilling to provide proper care and custody of the child, or that the
guardianship is no longer in the child's best interests.

7. (New section) As used in sections 7 through 10 of P.L. , c.
(C. ) (pending before the Legislature as this bill):

"Caregiver" means a person over 18 years of age, other than a
child's parent, who has a kinship relationship with the child and has
been providing care and support for the child, while the child has been
residing in the caregiver's home, for at least the last 12 consecutive
months.

"Child" means a person under 18 years of age, except as otherwise
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providedin P.L. ,c. (C. )(pending before the Legislature as this
bill).

"Commissioner" means the Commissioner of Human Services.

"Court" meansthe Superior Court, Chancery Division, Family Part.

"Division" meansthe Division of Y outh and Family Servicesin the
Department of Human Services.

"Kinship caregiver assessment” means a written report prepared in
accordance with the provisionsof P.L. ,c. (C. )(pending before
the Legislature as this bill) and pursuant to regulations adopted by the
commissioner.

"Kinship legal guardian™ means a caregiver who iswilling to assume
care of achild due to parental incapacity, with the intent to raise the
child to adulthood, and who is appointed the kinship legal guardian of
the child by the court pursuant to P.L. , c. (C. ) (pending before the
Legislature asthishill). A kinship legal guardian shall be responsible
for the care and protection of the child and for providing for the child's
health, education and maintenance.

"Kinship relationship” means a family friend or a person with a
biological or legal relationship with the child.

8. (New section) a. In the case of a child who has been removed
from his home by the division within the last 12 months, or for whom
the division has an open or currently active case:

(1) The kinship caregiver assessment required pursuant to section
50f PL. ,c. (C. )(pending before the Legislature as thisbill) shall
be conducted by the division, at no cost to the caregiver.

(2) Anindigent parent and child shall be afforded the same right to
legal counsel and representation as actions under P.L.1974, c.119
(C.9:6-8.21 et seq.) and section 54 of P.L.1999, ¢.53 (C.30:4C-15.4).

(3) In caseswhere the child has been placed in the caregiver's home
by the division and the child has resided in the caregiver's home for at
least the last 12 consecutive months, the caregiver shall obtain the
consent of the division in order to petition the court for the
appointment of the caregiver as kinship legal guardian of the child.
The appointment of a kinship legal guardian for a child shall be
considered by the court as the permanent placement for the child.

b. In all cases other than those specified in subsection a. of this
section:

(1) The kinship caregiver assessment required pursuant to section
50f PL. ,c. (C. )(pending before the Legislature as this bill) shall
be conducted by an agency in accordance with regulations adopted by
the commissioner.

(2) The costs for the kinship caregiver assessment shall be born by
the department in cases where a financially eligible individual is
applying for cash assistance under a kinship care program or pilot
program provided by the department, for which kinship legal
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guardianship is a requirement for receiving such assistance. For all
other cases under this subsection, the caregiver shall be responsible for
all of the costs of the kinship caregiver assessment.

9. (New section) a. Prior to the submission of a petition for
appointment as a kinship legal guardian, the caregiver and any adult
residing in the caregiver's household shall undergo:

(1) a criminal history record background check, which shall be
conducted by the Division of State Police in the Department of Law
and Public Safety and shall include an examination of itsown filesand
the obtaining of a similar examination by the Federal Bureau of
Investigation; and

(2) a domestic violence central registry check, which shall be
conducted by the Division of State Police. The Division of State
Police shall provide a report on all incidents of domestic violence
involving the caregiver and any adult in the caregiver's household.

The Division of State Police shall provide the results of the
criminal history background and central registry checks to the
commissioner or his designee.

b. Prior to the submission of apetition for appointment as akinship
legal guardian, the division shall arrange for and coordinate adivision
child abuse registry record check. The division shall report the results
of the registry check directly to the court.

10. (New section) With respect to a complaint initiated by the
division pursuant to P.L.1974, ¢.119 (C9:6-8.21 et seq.) and section
15 of P.L.1951, ¢.138 (30:4C-15):

a. Only thedivision or the court shall have legal standing to seek
akinship legal guardianship arrangement as an alternative disposition.
The parents of the child who is the subject of the complaint may
request, with appropriate notice to the division, that the court consider
akinship legal guardianship arrangement as an alternative disposition.
If the division agreesto akinship legal guardianship arrangement as an
alternative disposition, the division shall not be required to file a new
petition, but may amend the pending complaint in accordance with the
Rules of Court.

b. If the court appoints a kinship legal guardian as an alternative
disposition, the court shall consider such an appointment as the final
disposition of the complaint.

11. The Commissioner of Human Services, pursuant to the
"Administrative Procedure Act,” P.L.1968, c.410 (C.52:14B-1 et
seq.), shall adopt rules and regulations to effectuate the purposes of
this act.

12. The Supreme Court of New Jersey may adopt court rules to
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effectuate the purposes of this act.

13. N.J.S.2B:2-1 is amended to read as follows:
2B:2-1. Number of Judges.
a. The Superior Court shall consist of [428] 431 judges.

b. (1) The Superior Court shall at all times consist of the following
number of judges, who at the time of their appointment and

reappointment were resident of each county:

ATTANTIC. ... e 11
BaIGEN. ... 27
BUITINGEON......eiiiiiiieee e 10
(©F210 00 < o P RETTRR 16
CAPE MAY....eeiiiiiiiiieeiieieieeeeeeeeeeeeee e eeeeeee e e e e e e e e e e e e eeeeeeeeeeeeeeeeaes

Cumberland...........ooeii
ESSEX 34
GlOUCESEN ... .ueeiee et 10
HUASON e 24
Hunterdon..........ccccoo .
= o N
MIAAIESEX . ..uueieeeeeeeeeecee e e e e e e e eeeaaeas 24
MONMOULN........oooiiie e, 17
MOITIS oo 15
OCBAN 15
PaSSAIC oo 17
SaAlEM e
0] 1S £
SUSSEX eieiiiiiie e e e e et
UNION it 20
WaITEN e

(2) Additionally, the following number of those judges of the
Superior Court satisfying the residency requirements set forth above

shall at all times sit in the county in which they reside:

ALIANtIC o 4
Bargen 12
BUITINGLON. ...t 4
CaMUEN. ... e 8
CAPE MAY ...ttt a e e e e e 2
Cumberland...........cccoee e, 4
ESSEX 14
GlOUCESLEN ....ueee e e e e e eeeeens 6
HUASON e 6
Hunterdon..........cooo 2
= o P 6
MIAAIESEX.....euvevereriiiiiiiriiiriririr i aaraenraasaaaanane 8
MONMOULN........ooiiiii e

MOITIS oo 6
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OCBAN e 8
PaSSAiC oo 6
= =2 PR 2
S0 < £ 4
SUSSEX eiieiiiiie e e e e aaaaas 2
UNION e e 6
WaaITEN e e e e eees 2

(cf: P.L.1999, c.104, s.1)

14. This act shall take effect 180 days after the date of enactment.

STATEMENT

Thisbill establishes anew type of guardianship called kinship legal
guardianship to address the needs of children who cannot reside with
their parents due to the parents' incapacity or inability. Kinship legal
guardians are caregivers who have a biological, legal, extended or
committed emotional or psychological relationship with a child and
who are willing to assume care of the child due to parental incapacity
or inability, with the intent to raise the child to adulthood. Kinship
legal guardianship does not terminate parental rights. A kinship legal
guardian is responsible for the care and protection of the child and for
providing for the child's health, education and maintenance, while the
child's parents retain the right to visitation and to consent to adoption.
Kinship legal guardianship terminates when achild reaches 18 years of
age, or when the child is no longer continuously enrolled in a
secondary education program, whichever occurs later.

Upon petition of a caregiver, the Superior Court, Chancery
Division, Family Part may appoint the caregiver as kinship legal
guardian of achild who hasresided in the caregiver's home for at least
the last 12 consecutive months.

A petition for the appointment of a kinship legal guardian must
include a kinship caregiver assessment, which contains:

(1) the full name and address of the person seeking to become the
kinship legal guardian;

(2) the circumstances of the kinship relationship;

(3) the whereabouts of the child's parents, if known;

(4) the nature of the parents' incapacitation, if known;

(5) the wishes of the parents, if known;

(6) the ability of the kinship family to assume permanent care of the
child;

(7) the child's property and assets, if known;

(8) the wishes of the child, if appropriate;

(9) any current involvement of a child with the Division of Y outh
and Family Services (DYFS) if the child has an open DY FS case and
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is actively receiving services;

(10) certification from the caregiver that the caregiver has been
providing care and support for the child, while the child has been
residing in the caregiver's home, for at least the last 12 consecutive
months;

(11) the results from a criminal history record background check
and adomestic violence central registry check of the caregiver and any
adult residing in the caregiver's household,;

(12) the results from a child abuse record check arranged for and
coordinated by DYFS; and

(13) the results of the caregiver's home review.

In making its determination about whether to appoint the caregiver
as kinship legal guardian, the court shall consider:

(1) if proper notice was provided to the child's parents;

(2) the best interests of the child,;

(3) the kinship caregiver assessment;

(4) in cases in which DYFS is involved with the child, the
recommendation of DYFS, including any parent time or visitation
restrictions,

(5) the potential kinship legal guardian's ability to provide a safe
and permanent home for the child;

(6) the wishes of the child's parents, if known to the court;

(7) the wishes of the child if the child is 12 years of age or older,
unless unique circumstances exist that make the child's age irrelevant;

(8) the suitability of the kinship caregiver and the caregiver'sfamily
to raise the child;

(9) the ability of the kinship caregiver to assume full legal
responsibility for the child,;

(10) the commitment of the kinship caregiver and the caregiver's
family to raise the child to adulthood,;

(112) the results from the child abuse record check; and

(12) the results from the criminal history record background check
and domestic violence check.

The bill specifies that the court shall not award kinship legal
guardianship unless proper notice was served upon the parties
pursuant to court rules. Also, kinship legal guardianship shall not be
awarded solely because of parental incapacity.

The court shall appoint the caregiver as akinship legal guardian if,
based upon clear and convincing evidence, the court finds that:

(1) each parent's incapacity is of such a serious nature as to
demonstrate that the parents are unable, unavailable or unwilling to
perform the regular and expected functions of care and support of the
child;

(2) the parents' inability to perform those functions is unlikely to
change in the foreseeable future;

(3) in cases in which DYFS isinvolved with the child: (a) DYFS
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exercised reasonable efforts to reunify the child with the birth parents
and these reunification efforts have proven unsuccessful or
unnecessary; and (b) adoption of the child is neither feasible nor likely;
and

(4) awarding kinship legal guardianship is in the child's best
interests.

The court order appointing the kinship legal guardian shall specify,
as appropriate, that:

(1) a kinship legal guardian shall have the same rights,
responsibilities and authority related to the child as a birth parent,
including, but not limited to: making decisions concerning the child's
care and well-being; consenting to routine and emergency medical and
mental health needs; arranging and consenting to educational plansfor
the child; applying for financial assistance and socia servicesfor which
the child is eligible; applying for a motor vehicle operator's license;
applying for admission to college; responsibility for activities necessary
to ensure the child's safety, permanency and well-being; and ensuring
the maintenance and protection of the child; except that akinship legal
guardian may not consent to the adoption of the child or a name
change for the child,;

(2) the authority to consent to the adoption of the child or a name
change for the child is retained by the birth parent of the child;

(3) the birth parent of the child retains the obligation to pay child
support;

(4) the birth parent of the child retains the right to visitation or
parenting time with the child, as determined by the court;

(5) the appointment of a kinship legal guardian does not limit or
terminate any rights or benefits derived from the child's parents,
including but not limited to, those relating to inheritance or eligibility
for benefits or insurance; and

(6) kinship legal guardianship terminates when the child reaches 18
years of age or when the child is no longer continuously enrolled in a
secondary education program, whichever event occurs later, or when
kinship legal guardianship is otherwise terminated.

An order or judgment awarding kinship legal guardianship may be
vacated by the court prior to the child's 18th birthday if the court finds
that the kinship legal guardianship is no longer in the best interests of
the child or, based upon clear and convincing evidence, the court finds
that the parental incapacity or inability to care for the child that led to
the original award of kinship legal guardianship is no longer the case
and termination of kinship legal guardianship is in the child's best
interests. The order or judgment also may be vacated by the court if,
based upon clear and convincing evidence, the court finds that the
guardian failed or isunable, unavailable or unwilling to provide proper
care and custody of the child, or that the guardianship is no longer in
the child's best interest.
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In cases in which DYFS has removed the child from his home
within the last 12 months, or DY FS has an open or currently active
case, DY FS will conduct the kinship caregiver assessment required in
thisbill and will not charge afee for the assessment. In all other cases,
an agency will conduct the assessment in accordance with regulations
adopted by the Commissioner of Human Services. In these cases, the
caregiver will be responsible for the costs of the assessment; however,
there will be no charge for the assessment in cases where afinancially
eligible individual is applying to the department for cash assistance
under akinship care program or pilot program for which kinship legal
guardianship is a requirement.

Thebill also providesthat for pending litigation under N.J.S.A.9:6-
8.21 et seq. (adjudication of child abuse or neglect) or N.J.S.A.30:4C-
15 (termination of parental rights), DY FSis not required to file a new
petition, but may amend the pending litigation upon notice to the
parents. The bill provides that only DY FS has legal standing to seek
akinship legal guardianship arrangement as an alternative disposition.
The parent, with appropriate notice to DYFS, may request that the
court consider a kinship legal guardianship arrangement as a final
disposition of the litigation. In a case that originated under
N.J.S.A.9:6-8.21 et seg. or N.J.S.A.30:4C-15 in which an appointment
of kinship legal guardianship is made, the bill provides that the court
will view the kinship legal guardianship appointment as the final
disposition of the case.

Finally, this bill amends N.J.S.2B:2-1 to create three additional
judgeships in the Superior Court to implement the kinship legal
guardianship process.



SENATE WOMEN'S ISSUES, CHILDREN AND FAMILY
SERVICES COMMITTEE

STATEMENT TO

SENATE, No. 1813

STATE OF NEW JERSEY

DATED: JUNE 25, 2001

The Senate Women's Issues, Children and Family Services
Committee reports favorably Senate Bill No. 1813.

This bill establishes anew type of guardianship called kinship legal
guardianship to address the needs of children who cannot reside with
their parents due to the parents incapacity or inability. Kinship legal
guardians are caregivers who have a biological, legal, extended or
committed emotional or psychological relationship with a child and
who are willing to assume care of the child due to parental incapacity
or inability, with the intent to raise the child to adulthood. Kinship
legal guardianship does not terminate parental rights. A kinship legal
guardian is responsible for the care and protection of the child and for
providing for the child's health, education and maintenance, while the
child's parents retain the right to visitation and to consent to adoption.
Kinship legal guardianship terminates when a child reaches 18 years of
age, or when the child is no longer continuously enrolled in a
secondary education program, whichever occurs later.

Upon petition of a caregiver, the Superior Court, Chancery
Division, Family Part may appoint the caregiver as kinship legal
guardian of achild who hasresided in the caregiver's home for at least
the last 12 consecutive months.

A petition for the appointment of a kinship legal guardian must
include a kinship caregiver assessment, which contains:

(1) thefull name and address of the person seeking to become the
kinship legal guardian;

(2) the circumstances of the kinship relationship;

(3) the whereabouts of the child's parents, if known;

(4) the nature of the parents' incapacitation, if known;

(5) the wishes of the parents, if known;

(6) the ability of the kinship family to assume permanent care of
the child,;

(7) the child's property and assets, if known;

(8) the wishes of the child, if appropriate;

(9) any current involvement of a child with the Division of Y outh
and Family Services (DYFS) if the child has an open DY FS case and
is actively receiving services;



(10) certification from the caregiver that the caregiver has been
providing care and support for the child, while the child has been
residing in the caregiver's home, for at least the last 12 consecutive
months;

(11) theresults from acriminal history record background check
and adomestic violence central registry check of the caregiver and any
adult residing in the caregiver's household,;

(12) theresults from a child abuse record check arranged for and
coordinated by DYFS; and

(13) theresults of the caregiver's home review.

In making its determination about whether to appoint the caregiver
as kinship legal guardian, the court shall consider:

(1) if proper notice was provided to the child's parents;

(2) the best interests of the child,

(3) the kinship caregiver assessment;

(4) in cases in which DYFS is involved with the child, the
recommendation of DYFS, including any parent time or visitation
restrictions,

(5) the potential kinship legal guardian's ability to provide a safe
and permanent home for the child;

(6) the wishes of the child's parents, if known to the court;

(7) thewishes of the child if the child is 12 years of age or older,
unless unique circumstances exist that make the child's age irrelevant;

(8) the suitability of the kinship caregiver and the caregiver's
family to raise the child,

(9) the ability of the kinship caregiver to assume full legal
responsibility for the child,;

(10) the commitment of the kinship caregiver and the caregiver's
family to raise the child to adulthood,;

(12) the results from the child abuse record check; and

(12) theresultsfrom the criminal history record background check
and domestic violence check.

The bill specifies that the court shall not award kinship legal
guardianship unless proper notice was served upon the parties
pursuant to court rules. Also, kinship legal guardianship shall not be
awarded solely because of parental incapacity.

The court shall appoint the caregiver asakinship legal guardian if,
based upon clear and convincing evidence, the court finds that:

(1) each parent's incapacity is of such a serious nature as to
demonstrate that the parents are unable, unavailable or unwilling to
perform the regular and expected functions of care and support of the
child;

(2) the parents' inability to perform those functionsis unlikely to
change in the foreseeable future;

(3) incasesinwhich DYFSisinvolved with the child: (a) DYFS
exercised reasonabl e efforts to reunify the child with the birth parents
and these reunification efforts have proven unsuccessful or



unnecessary; and (b) adoption of the child isneither feasible nor likely;
and

(4) awarding kinship legal guardianship is in the child's best
interests.

The court order appointing the kinship legal guardian shall specify,
as appropriate, that:

(1) a kinship legal guardian shall have the same rights,
responsibilities and authority related to the child as a birth parent,
including, but not limited to: making decisions concerning the child's
care and well-being; consenting to routine and emergency medical and
mental health needs; arranging and consenting to educational plansfor
the child; applying for financial assistance and social servicesfor which
the child is eligible; applying for a motor vehicle operator's license;
applying for admission to college; responsibility for activities necessary
to ensure the child's safety, permanency and well-being; and ensuring
the maintenance and protection of the child; except that akinship legal
guardian may not consent to the adoption of the child or a name
change for the child,

(2) the authority to consent to the adoption of the child or a name
change for the child is retained by the birth parent of the child;

(3) the birth parent of the child retains the obligation to pay child
support;

(4) the birth parent of the child retains the right to visitation or
parenting time with the child, as determined by the court;

(5) the appointment of a kinship legal guardian does not limit or
terminate any rights or benefits derived from the child's parents,
including, but not limited to, those relating to inheritance or eligibility
for benefits or insurance; and

(6) kinship legal guardianship terminates when the child reaches
18 years of age or when the child is no longer continuously enrolled
in a secondary education program, whichever event occurs later, or
when kinship legal guardianship is otherwise terminated.

An order or judgment awarding kinship legal guardianship may be
vacated by the court prior to the child's 18th birthday if the court finds
that the kinship legal guardianship is no longer in the best interests of
the child or, based upon clear and convincing evidence, the court finds
that the parental incapacity or inability to care for the child that led to
the original award of kinship legal guardianship is no longer the case
and termination of kinship legal guardianship is in the child's best
interests. The order or judgment also may be vacated by the court if,
based upon clear and convincing evidence, the court finds that the
guardian failed or isunable, unavailable or unwilling to provide proper
care and custody of the child, or that the guardianship is no longer in
the child's best interest.

In cases in which DYFS has removed the child from his home
within the last 12 months, or DY FS has an open or currently active
case, DY FS will conduct the kinship caregiver assessment required in



thisbill and will not charge afee for the assessment. In all other cases,
an agency will conduct the assessment in accordance with regulations
adopted by the Commissioner of Human Services. In these cases, the
caregiver will be responsible for the costs of the assessment; however,
there will be no charge for the assessment in cases where afinancially
eligible individual is applying to the department for cash assistance
under akinship care program or pilot program for which kinship legal
guardianship is a requirement.

Thebill also providesthat for pending litigation under N.J.S.A.9:6-
8.21 et seq. (adjudication of child abuse or neglect) or N.J.S.A.30:4C-
15 (termination of parental rights), DY FSis not required to file a new
petition, but may amend the pending litigation upon notice to the
parents. The bill provides that only DY FS has legal standing to seek
akinship legal guardianship arrangement as an alternative disposition.
The parent, with appropriate notice to DYFS, may request that the
court consider a kinship legal guardianship arrangement as a final
disposition of the litigation. In a case that originated under
N.J.S.A.9:6-8.21 et seg. or N.J.S.A.30:4C-15 in which an appointment
of kinship legal guardianship is made, the bill provides that the court
will view the kinship legal guardianship appointment as the final
disposition of the case.

Finally, this bill amends N.J.S.2B:2-1 to create three additional
judgeships in the Superior Court to implement the kinship legal
guardianship process.

This bill is identical to Assembly Bill No. 3673 (Pennacchio),
which is on second reading in the General Assembly.



SENATE BUDGET AND APPROPRIATIONS COMMITTEE

STATEMENT TO

SENATE, No. 1813

STATE OF NEW JERSEY

DATED: JUNE 25, 2001

The Senate Budget and Appropriations Committee reports
favorably Senate Bill No. 1813.

This bill establishes a new type of guardianship called kinship legal
guardianship to address the needs of children who cannot reside with
their parents due to the parents' incapacity or inability. Kinship legal
guardians are caregivers who have a biological, legal, extended or
committed emotional or psychological relationship with a child and
who are willing to assume care of the child due to parental incapacity
or inability, with the intent to raise the child to adulthood. Kinship
legal guardianship does not terminate parental rights. A kinship legal
guardian is responsible for the care and protection of the child and for
providing for the child's health, education and maintenance, while the
child's parents retain the right to visitation and to consent to adoption.
Kinship legal guardianship terminates when a child reaches 18 years of
age, or when the child is no longer continuously enrolled in a
secondary education program, whichever occurs later.

Upon petition of a caregiver, the Superior Court, Chancery
Division, Family Part may appoint the caregiver as kinship legal
guardian of achild who hasresided in the caregiver's home for at least
the last 12 consecutive months.

A petition for the appointment of a kinship legal guardian must
include a kinship caregiver assessment, which contains:

(1) thefull name and address of the person seeking to become the
kinship legal guardian;

(2) the circumstances of the kinship relationship;

(3) the whereabouts of the child's parents, if known;

(4) the nature of the parents' incapacitation, if known;

(5) the wishes of the parents, if known;

(6) the ability of the kinship family to assume permanent care of
the child;

(7) the child's property and assets, if known;

(8) the wishes of the child, if appropriate;

(9) any current involvement of a child with the Division of Y outh
and Family Services (DYFS) if the child has an open DY FS case and
is actively receiving services;

(10) certification from the caregiver that the caregiver has been
providing care and support for the child, while the child has been



residing in the caregiver's home, for at least the last 12 consecutive
months;

(11) theresultsfrom acriminal history record background check
and adomestic violence central registry check of the caregiver and any
adult residing in the caregiver's household,;

(12) theresults from a child abuse record check arranged for and
coordinated by DYFS; and

(13) theresults of the caregiver's home review.

In making its determination about whether to appoint the caregiver
as kinship legal guardian, the court shall consider:

(1) if proper notice was provided to the child's parents;

(2) the best interests of the child,

(3) the kinship caregiver assessment;

(4) in cases in which DYFS is involved with the child, the
recommendation of DYFS, including any parent time or visitation
restrictions,

(5) the potential kinship legal guardian's ability to provide a safe
and permanent home for the child;

(6) the wishes of the child's parents, if known to the court;

(7) thewishes of the child if the child is 12 years of age or older,
unless unique circumstances exist that make the child's age irrelevant;

(8) the suitability of the kinship caregiver and the caregiver's
family to raise the child,;

(9) the ability of the kinship caregiver to assume full legal
responsibility for the child,;

(10) the commitment of the kinship caregiver and the caregiver's
family to raise the child to adulthood,;

(12) the results from the child abuse record check; and

(12) theresultsfrom the criminal history record background check
and domestic violence check.

The bill specifies that the court shall not award kinship legal
guardianship unless proper notice was served upon the parties
pursuant to court rules. Also, kinship legal guardianship shall not be
awarded solely because of parental incapacity.

The court shall appoint the caregiver asakinship legal guardian if,
based upon clear and convincing evidence, the court finds that:

(1) each parent's incapacity is of such a serious nature as to
demonstrate that the parents are unable, unavailable or unwilling to
perform the regular and expected functions of care and support of the
child;

(2) the parents' inability to perform those functionsis unlikely to
change in the foreseeable future;

(3) incasesinwhich DYFSisinvolved with the child: (a) DYFS
exercised reasonabl e efforts to reunify the child with the birth parents
and these reunification efforts have proven unsuccessful or
unnecessary; and (b) adoption of the child isneither feasible nor likely;
and



(4) awarding kinship legal guardianship is in the child's best
interests.

The court order appointing the kinship legal guardian shall specify,
as appropriate, that:

(1) a kinship legal guardian shall have the same rights,
responsibilities and authority related to the child as a birth parent,
including, but not limited to: making decisions concerning the child's
care and well-being; consenting to routine and emergency medical and
mental health needs; arranging and consenting to educational plansfor
the child; applying for financial assistance and socia servicesfor which
the child is eligible; applying for a motor vehicle operator's license;
applying for admission to college; responsibility for activities necessary
to ensure the child's safety, permanency and well-being; and ensuring
the maintenance and protection of the child; except that akinship legal
guardian may not consent to the adoption of the child or a name
change for the child,;

(2) the authority to consent to the adoption of the child or a name
change for the child is retained by the birth parent of the child;

(3) the birth parent of the child retains the obligation to pay child
support;

(4) the birth parent of the child retains the right to visitation or
parenting time with the child, as determined by the court;

(5) the appointment of a kinship legal guardian does not limit or
terminate any rights or benefits derived from the child's parents,
including but not limited to, those relating to inheritance or eligibility
for benefits or insurance; and

(6) kinship legal guardianship terminates when the child reaches
18 years of age or when the child is no longer continuously enrolled
in a secondary education program, whichever event occurs later, or
when kinship legal guardianship is otherwise terminated.

An order or judgment awarding kinship legal guardianship may be
vacated by the court prior to the child's 18th birthday if the court finds
that the kinship legal guardianship is no longer in the best interests of
the child or, based upon clear and convincing evidence, the court finds
that the parental incapacity or inability to care for the child that led to
the original award of kinship legal guardianship is no longer the case
and termination of kinship legal guardianship is in the child's best
interests. The order or judgment also may be vacated by the court if,
based upon clear and convincing evidence, the court finds that the
guardian failed or isunable, unavailable or unwilling to provide proper
care and custody of the child, or that the guardianship is no longer in
the child's best interest.

In cases in which DYFS has removed the child from his home
within the last 12 months, or DY FS has an open or currently active
case, DY FS will conduct the kinship caregiver assessment required in
thisbill and will not charge afee for the assessment. In all other cases,
an agency will conduct the assessment in accordance with regulations



adopted by the Commissioner of Human Services. In these cases, the
caregiver will be responsible for the costs of the assessment; however,
there will be no charge for the assessment in cases where afinancially
eligible individual is applying to the department for cash assistance
under akinship care program or pilot program for which kinship legal
guardianship is a requirement.

Thebill also providesthat for pending litigation under N.J.S.A.9:6-
8.21 et seq. (adjudication of child abuse or neglect) or N.J.S.A.30:4C-
15 (termination of parental rights), DY FSis not required to file a new
petition, but may amend the pending litigation upon notice to the
parents. The bill provides that only DY FS has legal standing to seek
akinship legal guardianship arrangement as an alternative disposition.
The parent, with appropriate notice to DYFS, may request that the
court consider a kinship legal guardianship arrangement as a final
disposition of the litigation. In a case that originated under
N.J.S.A.9:6-8.21 et seg. or N.J.S.A.30:4C-15 in which an appointment
of kinship legal guardianship is made, the bill provides that the court
will view the kinship legal guardianship appointment as the final
disposition of the case.

Finally, this bill amends N.J.S.2B:2-1 to create three additional
judgeships in the Superior Court to implement the kinship legal
guardianship process.

FISCAL IMPACT:

The proposed FY2002 Appropriations Act includes an
appropriation to the Judiciary in the amount of $970,000 for Kinship
Lega Guardianship, subject to the enactment of legislation establishing
the program.




LEGISLATIVE FISCAL ESTIMATE
SENATE, No. 1813

STATE OF NEW JERSEY
209th LEGISLATURE

DATED: JULY 19, 2001

SUMMARY

Synopsis: Establishes court awarded kinship legal guardianship status and
creates three additional judgeships.

Type of Impact: General Fund expenditure increase.

Agencies Affected:  Department of Human Services (DHS) and the courts.

Office of Legislative Services Estimate

Fiscal I mpact Year 1 Year 2 Year 3
State Cost
Judiciary Costs The cost for the three Routine Inflationary Increases
new Judgeships would be See Comments Below
about $1 million
annually.
DHS Costs Indeterminate

I The number of "caregivers" that will petition the court to be appointed "kinship legal
guardian™ isnot known. The amount of time DHS will need to conduct the various functions
assigned to the department cannot be determined, as it is not known how many caregivers
that will seek guardianship are already known to DHS and how many are not known to DHS.

BILL DESCRIPTION

Senate Bill No. 1813 of 2001 establishes a program of court awarded legal guardianship
status and creates three additional judgeships.

Under the terms of the legislation, a caregiver who has a kinship relationship with the child
and has been providing care and support for the child for at least 12 consecutive months may
petition the court to be appointed as a "kinship legal guardian." DHS would be required to
provide the court with various information on the petition, including a kinship caregiver
assessment and a home review for certain cases in which the Division of Youth and Family
Services (DY FS) is or has been involved with child. Inother cases, DHS may designate another
agency to conduct the assessment and home review, the cost of which will be assumed by the
caregiver.

Office of Legidative Services Legidlative Budget and Finance Office
State House Annex "— oLS — Phone (609) 292-8030
P.O. Box 068 Fax (609) 777-2442

Trenton, New Jersey 08625 www.njleg.state.nj.us
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FISCAL ANALYSIS

OFFICE OF LEGISLATIVE SERVICES

The Office of Legislative Services estimates that the legislation would cost a minimum of
$1.0 million during the first year as follows:

Judiciary Costs - The estimated cost per judgeship, including support staff, is about
$340,000 annually. As three new judgeships would be established under the legislation, the
annual cost is approximately $1,020,000.

DHS Costs - The additional costs DHS may incur cannot be determined as the number of
caregivers (known to DY FS) who will petition the court to become a kinship legal guardian is
not known. If the caregiver is known to DHS, additional costs may be incurred to prepare the
caregiver assessment, home review and to arrange for a criminal history record background
check. The cost to conduct a home review and kinship caregiver assessment isnot known as the
amount of staff time required to conduct such functions is not known. At present, the State
Police charges about $50 to conduct an individual criminal history record background check.

Section: Human Services; Judiciary.

Analyst: Jay Hershberg
Principal Fiscal Analyst
Anne Raughley

Lead Fiscal Analyst

Approved: Alan R. Kooney
Legislative Budget and Finance Officer

This fiscal estimate has been prepared pursuant to P.L.1980, c.67.



[First Reprint]
SENATE, No. 1813

STATE OF NEW JERSEY
209th LEGISLATURE

INTRODUCED JUNE 21, 2001

Sponsored by:

Senator JAMES S. CAFIERO

District 1 (Cape May, Atlantic and Cumberland)
Senator DIANE ALLEN

District 7 (Burlington and Camden)

Co-Sponsored by:
Senators Turner, Vitale, Furnari and Assemblyman Pennacchio

SYNOPSIS
Establishes court awarded kinship legal guardianship status, creates seven
additional judgeships; appropriates $2,737,716.

CURRENT VERSION OF TEXT

As amended on October 3, 2001 by the Senate pursuant to the Governor's
recommendations.

(Sponsor ship Updated As Of: 6/29/2001)
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AN AcT establishing kinship legal guardianship, supplementing Title
3B of the New Jersey Statutes and Title 30 of the Revised Statutes
[and].* amending N.J.S.2B:2-1 *and making an appropriation®.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. (New section) The Legislature finds and declares that:

a. Thereisanincrease in the number of children who cannot reside
with their parents due to the parents' incapacity or inability to perform
the regular and expected functions of care and support of the child;

b. Anincreasing number of relatives, including grandparents, find
themselves providing care on a long-term basis to these children
without court approved legal guardianship status because the
caregivers either are unable or unwilling to seek termination of the
legal relationships between the birth parent and the child, particularly
when it is the caregiver's own child or sibling who is the parent. In
these cases, adoption of the child is neither feasible nor likely, and it
is imperative that the State create an alternative, permanent legal
arrangement for children and their caregivers. One such alternative
arrangement, which does not require the termination of parental rights,
is a court awarded kinship legal guardianship that is intended to be
permanent and self-sustaining, as evidenced by the transfer to the
caregiver of certain parental rights, but retains the birth parents' rights
to consent to adoption, the obligation to pay child support, and the
parents' right to have some ongoing contact with the child;

c. Inconsidering kinship legal guardianship, the State is seeking to
add another alternative, permanent placement option, beyond custody,
without rising to the level of termination of parental rights, for
caregiversin relationships where adoption is neither feasible nor likely;
and

d. Therefore, itisinthe publicinterest to create a new type of legal
guardianship that addresses the needs of children and caregiversin
long-term kinship relationships.

2. (New section) Asused in sections 1 through 6 of P.L. , c.
(C. )(pending before the Legislature as this bill):

"Caregiver" means a person over 18 years of age, other than a
child's parent, who has a kinship relationship with the child and has
been providing care and support for the child, while the child has been
residing in the caregiver's home, for at least the last 12 consecutive

EXPLANATION - Matter enclosed in bold-faced brackets [thus] in the above bill is not
enacted and intended to be omitted in the law.

Matter underlined thusis new matter.

Matter enclosed in superscript numerals has been adopted as follows:

1 Senate amendments adopted in accor dance with Governor's
recommendations October 3, 2001.
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months.

"Child" means a person under 18 years of age, except as otherwise
provided inP.L. ,c. (C. )(pending before the Legislature as this
bill).

"Commissioner" means the Commissioner of Human Services.

"Court" means the Superior Court, Chancery Division, Family Part.

"Department” means the Department of Human Services.

"Division" meansthe Division of Y outh and Family Servicesin the
Department of Human Services.

"Family friend" means a person who is connected to a child or the
child's parent by an established positive psychological or emotional
relationship that is not a biological or legal relationship.

"Homereview" meansthe basic review of the information provided
by the petitioner and a visit to the petitioner's home where the child
will continue to reside, in accordance with the provisionsof P.L.
c. (C. )(pending before the Legislature as this bill) and pursuant
to regulations adopted by the commissioner.

"Kinship caregiver assessment”" means a written report prepared in
accordance with the provisionsof P.L. ,c. (C. )(pending before
the Legislature as this bill) and pursuant to regulations adopted by the
commissioner.

"Kinship legal guardian" means a caregiver who iswilling to assume
care of achild due to parental incapacity, with the intent to raise the
child to adulthood, and who is appointed the kinship legal guardian of
the child by the court pursuant to P.L. ,c. (C. ) (pending
before the Legislature as this bill). A kinship legal guardian shall be
responsible for the care and protection of the child and for providing
for the child's health, education and maintenance.

"Kinship relationship” means a family friend or a person with a
biological or legal relationship with the child.

"Parental incapacity” means incapacity of such a serious nature as
to demonstrate that the parent is unable, unavailable or unwilling to
perform the regular and expected functions of care and support of the
child.

3. (New section) The Superior Court, Chancery Division, Family
Part shall have jurisdiction under sections 1 through 6 of P.L. ,c.
(C. )(pending before the Legislature as this bill). Venue of a
kinship legal guardianship action shall be determined in accordance
with the applicable Rules of Court.

4. (New section) a. (1) Except as provided in paragraph (2) of
this subsection, a kinship legal guardian shall have the same rights,
responsibilities and authority relating to the child as a birth parent,
including, but not limited to: making decisions concerning the child's
care and well-being; consenting to routine and emergency medical and
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mental health needs; arranging and consenting to educational plansfor
the child; applying for financial assistance and socia servicesfor which
the child is eligible; applying for a motor vehicle operator's license;
applying for admission to college; responsibility for activities necessary
to ensure the child's safety, permanency and well-being; and ensuring
the maintenance and protection of the child.

(2) A kinshiplegal guardian may not consent to the adoption of the
child or a name change for the child. The birth parent of the child shall
retain the authority to consent to the adoption of the child or a name
change for the child.

(3) The birth parent of the child shall retain the obligation to pay
child support.

(4) The birth parent of the child shall retain the right to visitation
or parenting time with the child, as determined by the court.

(5) The appointment of akinship legal guardian does not limit or
terminate any rights or benefits derived from the child's parents,
including, but not limited to, those relating to inheritance or eligibility
for benefits or insurance.

(6) Kinship legal guardianship terminates when the child reaches
18 years of age or when the child is no longer continuously enrolled
in a secondary education program, whichever event occurs later, or
when kinship legal guardianship is otherwise terminated.

b. There shall be no filing fee charged for kinship legal
guardianship complaints or motions in the court.

c. For the purposesof P.L. ,c. (C. )(pending before the
Legislature as this bill), a kinship legal guardian shall have the same
meaning as the term "legal guardian” as defined in 42 U.S.C. s. 675,
except that the process, procedure and ruling for kinship legal
guardianship shall be apart from, and shall not amend, supplant or
contravene, the provisions of Chapter 12 of Title 3B of the New Jersey
Statutes.

d. (1) Theprovisionsof P.L. ,c. (C. )(pending before the
Legislature as this bill) shall not be construed to grant or confer upon
any person appointed kinship legal guardian of a child any of the
additional rights or privileges accorded to persons appointed guardian
of a minor's person or estate by a Surrogate or the Superior Court,
Chancery Division, Probate Part pursuant to the provisions of
Chapter 12 of Title 3B of the New Jersey Statutes.

(2) The provisionsof P.L. ,c. (C. )(pending before the
Legislature as this bill) shall not be construed to preclude an
application to the court for guardianship of the person or estate of a
minor by any person appointed kinship legal guardian of a child.

5. (New section) a. Upon petition of a caregiver, the court may
appoint the caregiver as kinship legal guardian of a child residing in
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the caregiver's home pursuant to the provisions of P.L. , c.
(C. ) (pending before the Legislature as this bill).

b. A petition for the appointment of akinship legal guardian shall
include a kinship caregiver assessment, which shall contain:

(1) the full name and address of the person seeking to become the
kinship legal guardian;

(2) the circumstances of the kinship relationship;

(3) the whereabouts of the child's parents, if known;

(4) the nature of the parents' incapacitation, if known;

(5) the wishes of the parents, if known;

(6) theability of the kinship caregiver family to assume permanent
care of the child;

(7) the child's property and assets, if known;

(8) the wishes of the child, if appropriate;

(9) any current involvement of achild with the division if the child
has an open division case and is actively receiving services;

(10) certification from the caregiver that the caregiver has been
providing care and support for the child, while the child has been
residing in the caregiver's home, for at least the last 12 consecutive
months;

(11) theresults from a criminal history record background check
and adomestic violence central registry check of the caregiver and any
adult residing in the caregiver's household conducted pursuant to
section9 of P.L. ,c. (C. )(pending before the Legislature as
this bill);

(12) the results from a child abuse record check arranged for and
coordinated by the division pursuant to section 9 of P.L. , c.
(C. ) (pending before the Legislature as this bill); and

(13) the results of the caregiver's home review.

6. (New section) a. In making its determination about whether to
appoint the caregiver as kinship legal guardian, the court shall
consider:

(1) if proper notice was provided to the child's parents;

(2) the best interests of the child,

(3) the kinship caregiver assessment;

(4) in cases in which the division is involved with the child as
provided in subsection a. of section8of P.L. ,c. (C. )(pending
beforethe Legislature asthishill), the recommendation of the division,
including any parent time or visitation restrictions;

(5) the potential kinship legal guardian's ability to provide a safe
and permanent home for the child;

(6) the wishes of the child's parents, if known to the court;

(7) thewishes of the child if the child is 12 years of age or older,
unless unique circumstances exist that make the child's age irrelevant;

(8) the suitability of the kinship caregiver and the caregiver's family
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to raise the child;

(9) the ability of the kinship caregiver to assume full legal
responsibility for the child,;

(10) the commitment of the kinship caregiver and the caregiver's
family to raise the child to adulthood,;

(11) the results from the child abuse record check conducted
pursuant to section 9 of P.L. ,c. (C. )(pending before the
Legislature as this bill); and

(12) theresults from the criminal history record background check
and domestic violence check conducted pursuant to section 9 of
PL. ,c. (C )(pending before the Legislature as this bill). In
any case in which the caregiver petitioning for kinship legal
guardianship, or any adult residing in the prospective caregiver'shome,
has a record of criminal history *or arecord of being subjected to a
final domestic violence restraining order under P.L.1991, c.261
(C.2C:25-17 et seq.)", the court shall review the record with respect
to the type and date of the criminal offense *or the provisions and date
of the final domestic violence restraining order* and make a
determination as to the suitability of the person to become a kinship
legal guardian. For the purposes of this paragraph, *with respect to
criminal history,* the court shall consider convictions for offenses
specified in subsections c., d. and e. of section 1 of P.L.1985, ¢.396
(C.30:4C-26.8).

b. The court shall not award kinship legal guardianship of the child
unless proper notice was served upon the parents of the child and any
other party to whom the court has awarded custody or parenting time
for that child, in accordance with the Rules of Court.

c. The court shall not award kinship legal guardianship of the child
solely because of parental incapacity.

d. The court shall appoint the caregiver as akinship legal guardian
if, based upon clear and convincing evidence, the court finds that:

(1) each parent's incapacity is of such a serious nature as to
demonstrate that the parents are unable, unavailable or unwilling to
perform the regular and expected functions of care and support of the
child;

(2) the parents' inability to perform those functionsis unlikely to
change in the foreseeable future;

(3) in cases in which the division is involved with the child as
provided in subsection a. of section 8 of P.L. , c. (C. )(pending
before the Legislature as this hill), (a) the division exercised reasonable
efforts to reunify the child with the birth parents and these
reunification efforts have proven unsuccessful or unnecessary; and (b)
adoption of the child is neither feasible nor likely; and

(4) awarding kinship legal guardianship is in the child's best
interests.

e. The court order appointing the kinship legal guardian shall
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specify, as appropriate, that:

(1) a kinship legal guardian shall have the same rights,
responsibilities and authority relating to the child as a birth parent,
including, but not limited to: making decisions concerning the child's
care and well-being; consenting to routine and emergency medical and
mental health needs; arranging and consenting to educational plansfor
the child; applying for financial assistance and social servicesfor which
the child is eligible; applying for a motor vehicle operator's license;
applying for admission to college; responsibility for activities necessary
to ensure the child's safety, permanency and well-being; and ensuring
the maintenance and protection of the child; except that akinship legal
guardian may not consent to the adoption of the child or a name
change for the child,;

(2) the birth parent of the child retains the authority to consent to
the adoption of the child or a name change for the child,;

(3) the birth parent of the child retains the obligation to pay child
support;

(4) the birth parent of the child retains the right to visitation or
parenting time with the child, as determined by the court;

(5) the appointment of a kinship legal guardian does not limit or
terminate any rights or benefits derived from the child's parents,
including, but not limited to, those relating to inheritance or eligibility
for benefits or insurance; and

(6) kinship legal guardianship terminates when the child reaches
18 years of age or when the child is no longer continuously enrolled
in a secondary education program, whichever event occurs later, or
when kinship legal guardianship is otherwise terminated.

f. Anorder or judgment awarding kinship legal guardianship may
be vacated by the court prior to the child's 18th birthday if the court
finds that the kinship legal guardianship is no longer in the best
interests of the child or, based upon clear and convincing evidence, the
court finds that the parental incapacity or inability to care for the child
that |ed to the original award of kinship legal guardianship isno longer
the case and termination of kinship legal guardianship isin the child's
best interests.

In cases in which the division was involved, when determining
whether a child should be returned to a parent, the court may refer a
parent for an assessment prepared by the division, in accordance with
regulations adopted by the commissioner.

g. An order or judgment awarding kinship legal guardianship may
be vacated by the court if, based upon clear and convincing evidence,
the court finds that the guardian failed or is unable, unavailable or
unwilling to provide proper care and custody of the child, or that the
guardianship is no longer in the child's best interests.
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7. (New section) Asused in sections 7 through 10 of P.L. , c.
(C. ) (pending before the Legislature as this bill):

"Caregiver" means a person over 18 years of age, other than a
child's parent, who has a kinship relationship with the child and has
been providing care and support for the child, while the child has been
residing in the caregiver's home, for at least the last 12 consecutive
months.

"Child" means a person under 18 years of age, except as otherwise
providedinP.L. ,c. (C. )(pending before the Legislature as
this bill).

"Commissioner" means the Commissioner of Human Services.

"Court" means the Superior Court, Chancery Division, Family Part.

"Division" meansthe Division of Y outh and Family Servicesin the
Department of Human Services.

"Kinship caregiver assessment” means a written report prepared in
accordance with the provisionsof P.L. ,c. (C. )(pending before
the Legislature as this bill) and pursuant to regulations adopted by the
commissioner.

"Kinship legal guardian™ means a caregiver who iswilling to assume
care of achild due to parental incapacity, with the intent to raise the
child to adulthood, and who is appointed the kinship legal guardian of
the child by the court pursuant to P.L. ,c. (C. ) (pending
before the Legislature as this bill). A kinship legal guardian shall be
responsible for the care and protection of the child and for providing
for the child's health, education and maintenance.

"Kinship relationship” means a family friend or a person with a
biological or legal relationship with the child.

8. (New section) a. In the case of achild who has been removed
from his home by the division within the last 12 months, or for whom
the division has an open or currently active case *and where legal
representation is currently being provided by the Office of the Public
Defender either through its Law Guardian Program or Parental
Representation Unit":

(1) Thekinship caregiver assessment required pursuant to section
50f PL. ,c. (C. )(pending before the Legislature as this bill) shall
be conducted by the division, at no cost to the caregiver.

(2) Anindigent parent and child shall be afforded the same right to
legal counsel and representation as actions under P.L.1974, c.119
(C.9:6-8.21 et seq.) and section 54 of P.L.1999, c¢.53 (C.30:4C-15.4).

(3) In caseswhere the child has been placed in the caregiver's home
by the division and the child has resided in the caregiver's home for at
least the last 12 consecutive months, the caregiver shall obtain the
consent of the division in order to petition the court for the
appointment of the caregiver as kinship legal guardian of the child.
The appointment of a kinship legal guardian for a child shall be
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considered by the court as the permanent placement for the child.

b. In all cases other than those specified in subsection a. of this
section:

(1) Thekinship caregiver assessment required pursuant to section
50fPL. ,c (C )(pending before the Legislature as this bill)
shall be conducted by an agency in accordance with regulations
adopted by the commissioner.

(2) The costsfor the kinship caregiver assessment shall be born by
the department in cases where a financially eligible individual is
applying for cash assistance under a kinship care program or pilot
program provided by the department, for which kinship legal
guardianship is a requirement for receiving such assistance. For all
other cases under this subsection, the caregiver shall be responsible for
all of the costs of the kinship caregiver assessment.

9. (New section) a. Prior to the submission of a petition for
appointment as a kinship legal guardian, the caregiver and any adult
residing in the caregiver's household shall undergo:

(1) a criminal history record background check, which shall be
conducted by the Division of State Police in the Department of Law
and Public Safety and shall include an examination of itsown filesand
the obtaining of a similar examination by the Federal Bureau of
Investigation; and

(2) a domestic violence central registry check, which shall be
conducted by the Division of State Police. The Division of State
Police shall provide a report on all incidents of domestic violence
[involving] perpetrated by' the caregiver and any adult in the
caregiver's household.

The Division of State Police shall provide the results of the
criminal history background and central registry checks to the
commissioner or his designee.

b. Prior to the submission of apetition for appointment as akinship
legal guardian, the division shall arrange for and coordinate adivision
child abuse registry record check. The division shall report the results
of the registry check directly to the court.

10. (New section) With respect to a complaint initiated by the
division pursuant to P.L.1974, ¢.119 (C9:6-8.21 et seq.) and section
15 of P.L.1951, ¢.138 (30:4C-15):

a. Only thedivision or the court shall have legal standing to seek
akinship legal guardianship arrangement as an alternative disposition.
The parents of the child who is the subject of the complaint may
request, with appropriate notice to the division, that the court consider
akinship legal guardianship arrangement as an alternative disposition.
If the division agreesto akinship legal guardianship arrangement asan
alternative disposition, the division shall not be required to file a new
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petition, but may amend the pending complaint in accordance with the
Rules of Couirt.

b. If the court appoints a kinship legal guardian as an alternative
disposition, the court shall consider such an appointment as the final
disposition of the complaint.

11. The Commissioner of Human Services, pursuant to the
"Administrative Procedure Act,” P.L.1968, c.410 (C.52:14B-1 et
seq.), shall adopt rules and regulations to effectuate the purposes of
this act.

12. The Supreme Court of New Jersey may adopt court rules to
effectuate the purposes of this act.

13. N.J.S.2B:2-1 is amended to read as follows:

2B:2-1. Number of Judges.

a The Superior Court shall consist of [428] *[431] 435" judges.

b. (1) The Superior Court shall at all times consist of the following
number of judges, who at the time of their appointment and
reappointment were resident of each county:

ATANTIC. ... 11

BaIGEN. ... 27

BUITINGLON. ...t e e 10
CaMUEN......eeeeec e 16
CAPE MAY....eeieeiiiiiiiitieieieeeeeeeeeeeeeeeeeeeeee e e e e e e e e eeeeeeeeeeeeeeeeeeeeeees 4
Cumberland...........ooi 7
ESSEX o 34
GlOUCESEN ... et 10
HUASON e 24
Hunterdon..........cccoo . 3

= o PN 9
MIAAIESEX . ..uueeee e e e e e e e eeaaaes 24
MONMOULN........oooiii e, 17
MOITIS oo 15
OCBAN 15
PaSSAIC oo 17
SaAlEM e 3
S0 S £ 6

SUSSEX eeiieieiiiie e e i et e 4
UNION e 20
WaAITEN e 3

(2) Additionally, the following number of those judges of the
Superior Court satisfying the residency requirements set forth above
shall at all times sit in the county in which they reside:

ATIANTIC e 4

Bargen 12
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BUITINGEON. ...t 4
CaMUEN. ... 8
CAPE MAY .. i 2
Cumberland...........ccooee i, 4
ESSEX 14
GlOUCESLEN ... vttt aeeeeaens 6
Hudson . 6
Hunterdon..........coooo 2
Y o 6
MIAAIESEX.....euveveriiiriiiieiiiiririr i araanaaeaaananaae 8
MONMOULN. ... 4
MOITIS oo 6
OCBAN e 8
PaSSaiC oo 6
= =2 PP 2
IS0 < £ 4
SUSSEX eiieiiiiie e e e e e e aaaaas 2
UNION e 6
WaaITEN e e 2

(cf: P.L.1999, c.104, s.1)

'14. a Thereis appropriated to the Administrative Office of the
Courts from the General Fund $464,000 for costs associated with the
additional judgeships created by this act.

b. Thereis appropriated to the Administrative Office of the Courts
from the General Fund $1.401.000 for staff associated with the
operation of the additional judgeships created by this act.

c. Thereis appropriated to the Office of the Public Defender from
the General Fund $872,716 for costs associated with implementation
of the kinship legal guardianship program.*

'[14.] 15." This act shall take effect *[180 days after the date of
enactment] January 1, 2002, except that sections 13 and 14 shall take
effect December 1, 2001".
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AN AcT establishing kinship legal guardianship, supplementing Title
3B of the New Jersey Statutes and Title 30 of the Revised Statutes
and amending N.J.S.2B:2-1.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. (New section) The Legislature finds and declares that:

a. Thereis an increase in the number of children who cannot reside
with their parents due to the parents' incapacity or inability to perform
the regular and expected functions of care and support of the child;

b. An increasing number of relatives, including grandparents, find
themselves providing care on a long-term basis to these children
without court approved legal guardianship status because the
caregivers either are unable or unwilling to seek termination of the
legal relationships between the birth parent and the child, particularly
when it is the caregiver's own child or sibling who is the parent. In
these cases, adoption of the child is neither feasible nor likely, and it
is imperative that the State create an alternative, permanent legal
arrangement for children and their caregivers. One such alternative
arrangement, which does not require the termination of parental rights,
is a court awarded kinship legal guardianship that is intended to be
permanent and self-sustaining, as evidenced by the transfer to the
caregiver of certain parental rights, but retains the birth parents' rights
to consent to adoption, the obligation to pay child support, and the
parents' right to have some ongoing contact with the child;

c. In considering kinship legal guardianship, the State is seeking to
add another aternative, permanent placement option, beyond custody,
without rising to the level of termination of parental rights, for
caregiversin relationships where adoption is neither feasible nor likely;
and

d. Therefore, it isin the public interest to create a new type of legal
guardianship that addresses the needs of children and caregiversin
long-term kinship relationships.

2. (New section) As used in sections 1 through 6 of P.L. , c.
(C. )(pending before the Legislature as this bill):

"Caregiver" means a person over 18 years of age, other than a
child's parent, who has a kinship relationship with the child and has
been providing care and support for the child, while the child has been
residing in the caregiver's home, for at least the last 12 consecutive
months.

EXPLANATION - Matter enclosed in bold-faced brackets [thus] in the above bill is not
enacted and intended to be omitted in the law.

Matter underlined thusis new matter.
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"Child" means a person under 18 years of age, except as otherwise
providedin P.L. ,c. (C. )(pending beforethe Legislature as this
bill).

"Commissioner" means the Commissioner of Human Services.

"Court" means the Superior Court, Chancery Division, Family Part.

"Department” means the Department of Human Services.

"Division" meansthe Division of Y outh and Family Servicesin the
Department of Human Services.

"Family friend" means a person who is connected to a child or the
child's parent by an established positive psychological or emotional
relationship that is not a biological or legal relationship.

"Homereview" meansthe basic review of the information provided
by the petitioner and a visit to the petitioner's home where the child
will continue to reside, in accordance with the provisions of P.L. |, c.

(C. )(pending before the Legislature as this bill) and pursuant to
regulations adopted by the commissioner.

"Kinship caregiver assessment”" means a written report prepared in
accordance with the provisionsof P.L. ,c. (C. )(pending before
the Legislature as this bill) and pursuant to regulations adopted by the
commissioner.

"Kinship legal guardian” means a caregiver who iswilling to assume
care of achild due to parental incapacity, with the intent to raise the
child to adulthood, and who is appointed the kinship legal guardian of
the child by the court pursuantto P.L. , c. (C. ) (pending before the
Legislature asthishill). A kinship legal guardian shall be responsible
for the care and protection of the child and for providing for the child's
health, education and maintenance.

"Kinship relationship” means a family friend or a person with a
biological or legal relationship with the child.

"Parental incapacity” means incapacity of such a serious nature as
to demonstrate that the parent is unable, unavailable or unwilling to
perform the regular and expected functions of care and support of the
child.

3. (New section) The Superior Court, Chancery Division, Family
Part shall have jurisdiction under sections 1 through 6 of P.L. ,c.
(C. )(pending before the Legislature asthis bill). Venue of akinship
legal guardianship action shall be determined in accordance with the
applicable Rules of Court.

4. (New section) a. (1) Except as provided in paragraph (2) of this
subsection, a kinship legal guardian shall have the same rights,
responsibilities and authority relating to the child as a birth parent,
including, but not limited to: making decisions concerning the child's
care and well-being; consenting to routine and emergency medical and
mental health needs; arranging and consenting to educational plansfor
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the child; applying for financial assistance and socia servicesfor which
the child is eligible; applying for a motor vehicle operator's license;
applying for admission to college; responsibility for activities necessary
to ensure the child's safety, permanency and well-being; and ensuring
the maintenance and protection of the child.

(2) A kinship legal guardian may not consent to the adoption of the
child or a name change for the child. The birth parent of the child shall
retain the authority to consent to the adoption of the child or a name
change for the child.

(3) The birth parent of the child shall retain the obligation to pay
child support.

(4) The birth parent of the child shall retain the right to visitation
or parenting time with the child, as determined by the court.

(5) The appointment of a kinship legal guardian does not limit or
terminate any rights or benefits derived from the child's parents,
including, but not limited to, those relating to inheritance or eligibility
for benefits or insurance.

(6) Kinship legal guardianship terminates when the child reaches 18
years of age or when the child is no longer continuously enrolled in a
secondary education program, whichever event occurs later, or when
kinship legal guardianship is otherwise terminated.

b. There shall be no filing fee charged for kinship legal guardianship
complaints or motions in the court.

c. For the purposes of P.L. ,c. (C. )(pending before the
Legislature as this bill), a kinship legal guardian shall have the same
meaning as the term "legal guardian” as defined in 42 U.S.C. s. 675,
except that the process, procedure and ruling for kinship legal
guardianship shall be apart from, and shall not amend, supplant or
contravene, the provisions of Chapter 12 of Title 3B of the New Jersey
Statutes.

d. (1) The provisions of P.L. ,c. (C. )(pending before the
Legislature as this bill) shall not be construed to grant or confer upon
any person appointed kinship legal guardian of a child any of the
additional rights or privileges accorded to persons appointed guardian
of a minor's person or estate by a Surrogate or the Superior Court,
Chancery Division, Probate Part pursuant to the provisions of Chapter
12 of Title 3B of the New Jersey Statutes.

(2) The provisions of P.L. , c. (C. )(pending before the
Legislature as this bill) shall not be construed to preclude an
application to the court for guardianship of the person or estate of a
minor by any person appointed kinship legal guardian of a child.

5. (New section) a. Upon petition of a caregiver, the court may
appoint the caregiver as kinship legal guardian of a child residing in
the caregiver's home pursuant to the provisions of P.L. , C.
(C. )(pending before the Legislature as this bill).
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b. A petition for the appointment of akinship legal guardian shall
include a kinship caregiver assessment, which shall contain:

(1) the full name and address of the person seeking to become the
kinship legal guardian;

(2) the circumstances of the kinship relationship;

(3) the whereabouts of the child's parents, if known;

(4) the nature of the parents' incapacitation, if known;

(5) the wishes of the parents, if known;

(6) the ability of the kinship caregiver family to assume permanent
care of the child;

(7) the child's property and assets, if known;

(8) the wishes of the child, if appropriate;

(9) any current involvement of achild with the division if the child
has an open division case and is actively receiving services,

(10) certification from the caregiver that the caregiver has been
providing care and support for the child, while the child has been
residing in the caregiver's home, for at least the last 12 consecutive
months;

(11) the results from a criminal history record background check
and adomestic violence central registry check of the caregiver and any
adult residing in the caregiver's household conducted pursuant to
section9of P.L. ,c. (C. )(pending before the Legislature as this
bill);

(12) the results from a child abuse record check arranged for and
coordinated by the division pursuant to section 9 of P.L. , c.
(C. )(pending before the Legislature as this bill); and

(13) the results of the caregiver's home review.

6. (New section) a. In making its determination about whether to
appoint the caregiver as kinship legal guardian, the court shall
consider:

(1) if proper notice was provided to the child's parents;

(2) the best interests of the child,;

(3) the kinship caregiver assessment;

(4) in cases in which the division is involved with the child as
provided in subsection a. of section 8 of P.L. , c. (C. )(pending
beforethe Legislature asthisbill), the recommendation of the division,
including any parent time or visitation restrictions;

(5) the potential kinship legal guardian's ability to provide a safe
and permanent home for the child;

(6) the wishes of the child's parents, if known to the court;

(7) the wishes of the child if the child is 12 years of age or older,
unless unique circumstances exist that make the child's age irrelevant;

(8) the suitability of the kinship caregiver and the caregiver'sfamily
to raise the child;

(9) the ability of the kinship caregiver to assume full legal
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responsibility for the child,;

(10) the commitment of the kinship caregiver and the caregiver's
family to raise the child to adulthood,;

(11) the results from the child abuse record check conducted
pursuant to section 9 of P.L. ,c. (C. )(pending before the
Legislature as this bill); and

(12) the results from the criminal history record background check
and domestic violence check conducted pursuant to section 9 of
P.L. ,c. (C. )(pending before the Legislature as this bill). In any
case in which the caregiver petitioning for kinship legal guardianship,
or any adult residing in the prospective caregiver's home, has arecord
of criminal history, the court shall review the record with respect to
the type and date of the criminal offense and make a determination as
to the suitability of the person to become akinshiplegal guardian. For
the purposes of this paragraph, the court shall consider convictions for
offenses specified in subsections c., d. and e. of section 1 of P.L.1985,
€.396 (C.30:4C-26.8).

b. The court shall not award kinship legal guardianship of the child
unless proper notice was served upon the parents of the child and any
other party to whom the court has awarded custody or parenting time
for that child, in accordance with the Rules of Court.

c. The court shall not award kinship legal guardianship of the child
solely because of parental incapacity.

d. The court shall appoint the caregiver as akinship legal guardian
if, based upon clear and convincing evidence, the court finds that:

(1) each parent's incapacity is of such a serious nature as to
demonstrate that the parents are unable, unavailable or unwilling to
perform the regular and expected functions of care and support of the
child;

(2) the parents' inability to perform those functions is unlikely to
change in the foreseeable future;

(3) in cases in which the division is involved with the child as
provided in subsection a. of section 8 of P.L. , c. (C. )(pending
before the Legidature asthis bill), (a) the division exercised reasonable
efforts to reunify the child with the birth parents and these
reunification efforts have proven unsuccessful or unnecessary; and (b)
adoption of the child is neither feasible nor likely; and

(4) awarding kinship legal guardianship is in the child's best
interests.

e. The court order appointing the kinship legal guardian shall
specify, as appropriate, that:

(1) a kinship legal guardian shall have the same rights,
responsibilities and authority relating to the child as a birth parent,
including, but not limited to: making decisions concerning the child's
care and well-being; consenting to routine and emergency medical and
mental health needs; arranging and consenting to educational plansfor
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the child; applying for financial assistance and socia servicesfor which
the child is eligible; applying for a motor vehicle operator's license;
applying for admission to college; responsibility for activities necessary
to ensure the child's safety, permanency and well-being; and ensuring
the maintenance and protection of the child; except that akinship legal
guardian may not consent to the adoption of the child or a name
change for the child,;

(2) the birth parent of the child retains the authority to consent to
the adoption of the child or a name change for the child,

() the birth parent of the child retains the obligation to pay child
support;

(4) the birth parent of the child retains the right to visitation or
parenting time with the child, as determined by the court;

(5) the appointment of a kinship legal guardian does not limit or
terminate any rights or benefits derived from the child's parents,
including, but not limited to, those relating to inheritance or eligibility
for benefits or insurance; and

(6) kinship legal guardianship terminates when the child reaches 18
years of age or when the child is no longer continuously enrolled in a
secondary education program, whichever event occurs later, or when
kinship legal guardianship is otherwise terminated.

f. Anorder or judgment awarding kinship legal guardianship may
be vacated by the court prior to the child's 18th birthday if the court
finds that the kinship legal guardianship is no longer in the best
interests of the child or, based upon clear and convincing evidence, the
court finds that the parental incapacity or inability to care for the child
that led to the original award of kinship legal guardianship isno longer
the case and termination of kinship legal guardianship isin the child's
best interests.

In cases in which the division was involved, when determining
whether a child should be returned to a parent, the court may refer a
parent for an assessment prepared by the division, in accordance with
regulations adopted by the commissioner.

g. An order or judgment awarding kinship legal guardianship may
be vacated by the court if, based upon clear and convincing evidence,
the court finds that the guardian failed or is unable, unavailable or
unwilling to provide proper care and custody of the child, or that the
guardianship is no longer in the child's best interests.

7. (New section) As used in sections 7 through 10 of P.L. , c.
(C. )(pending before the Legislature as this bill):

"Caregiver" means a person over 18 years of age, other than a
child's parent, who has a kinship relationship with the child and has
been providing care and support for the child, while the child has been
residing in the caregiver's home, for at least the last 12 consecutive
months.
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"Child" means a person under 18 years of age, except as otherwise
providedin P.L. ,c. (C. )(pending beforethe Legislature as this
bill).

"Commissioner" means the Commissioner of Human Services.

"Court" means the Superior Court, Chancery Division, Family Part.

"Division" meansthe Division of Y outh and Family Servicesin the
Department of Human Services.

"Kinship caregiver assessment” means a written report prepared in
accordance with the provisionsof P.L. ,c. (C. )(pending before
the Legislature as this bill) and pursuant to regulations adopted by the
commissioner.

"Kinship legal guardian™ means a caregiver who iswilling to assume
care of achild due to parental incapacity, with the intent to raise the
child to adulthood, and who is appointed the kinship legal guardian of
the child by the court pursuantto P.L. , c. (C. ) (pending before the
Legislature asthishill). A kinship legal guardian shall be responsible
for the care and protection of the child and for providing for the child's
health, education and maintenance.

"Kinship relationship” means a family friend or a person with a
biological or legal relationship with the child.

8. (New section) a. In the case of a child who has been removed
from his home by the division within the last 12 months, or for whom
the division has an open or currently active case:

(1) The kinship caregiver assessment required pursuant to section
50f PL. ,c. (C. )(pending before the Legislature as thisbill) shall
be conducted by the division, at no cost to the caregiver.

(2) Anindigent parent and child shall be afforded the same right to
legal counsel and representation as actions under P.L.1974, ¢.119
(C.9:6-8.21 et seg.) and section 54of P.L.1999, ¢.53 (C.30:4C-15.4).

(3) In caseswhere the child has been placed in the caregiver's home
by the division and the child has resided in the caregiver's home for at
least the last 12 consecutive months, the caregiver shall obtain the
consent of the division in order to petition the court for the
appointment of the caregiver as kinship legal guardian of the child.
The appointment of a kinship legal guardian for a child shall be
considered by the court as the permanent placement for the child.

b. In all cases other than those specified in subsection a. of this
section:

(1) The kinship caregiver assessment required pursuant to section
50f PL. ,c. (C. )(pending before the Legislature as thisbill) shall
be conducted by an agency in accordance with regulations adopted by
the commissioner.

(2) The costsfor the kinship caregiver assessment shall be born by
the department in cases where a financially eligible individual is
applying for cash assistance under a kinship care program or pilot
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program provided by the department, for which kinship legal
guardianship is a requirement for receiving such assistance. For all
other cases under this subsection, the caregiver shall be responsible for
all of the costs of the kinship caregiver assessment.

9. (New section) a. Prior to the submission of a petition for
appointment as a kinship legal guardian, the caregiver and any adult
residing in the caregiver's household shall undergo:

(1) a criminal history record background check, which shall be
conducted by the Division of State Police in the Department of Law
and Public Safety and shall include an examination of its own filesand
the obtaining of a similar examination by the Federal Bureau of
Investigation; and

(2) a domestic violence central registry check, which shall be
conducted by the Division of State Police. The Division of State
Police shall provide a report on all incidents of domestic violence
involving the caregiver and any adult in the caregiver's household.

The Division of State Police shall provide the results of the
criminal history background and central registry checks to the
commissioner or his designee.

b. Prior to the submission of a petition for appointment as a kinship
legal guardian, the division shall arrange for and coordinate adivision
child abuse registry record check. The division shall report the results
of the registry check directly to the court.

10. (New section) With respect to a complaint initiated by the
division pursuant to P.L.1974, ¢.119 (C9:6-8.21 et seq.) and section
15 of P.L.1951, ¢.138 (30:4C-15):

a. Only thedivision or the court shall have legal standing to seek
akinship legal guardianship arrangement as an alternative disposition.
The parents of the child who is the subject of the complaint may
request, with appropriate notice to the division, that the court consider
akinship legal guardianship arrangement as an alternative disposition.
If the division agreesto akinship legal guardianship arrangement asan
alternative disposition, the division shall not be required to file a new
petition, but may amend the pending complaint in accordance with the
Rules of Court.

b. If the court appoints a kinship legal guardian as an alternative
disposition, the court shall consider such an appointment as the final
disposition of the complaint.

11. The Commissioner of Human Services, pursuant to the
"Administrative Procedure Act,” P.L.1968, c.410 (C.52:14B-1 et
seq.), shall adopt rules and regulations to effectuate the purposes of
this act.
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12. The Supreme Court of New Jersey may adopt court rules to

effectuate the purposes of this act.

13. N.J.S.2B:2-1 is amended to read as follows:

2B:2-1. Number of Judges.

a. The Superior Court shall consist of [428] 431 judges.

b. (1) The Superior Court shall at all times consist of the following

number of judges, who at the time of their appointment and
reappointment were resident of each county:

AtlantiC.....ooooiii . 11

BaIgON. .. 27
BUITINGLON. ... 10
(010 00 (= o TR UOTSPRR S 16
CAPE MY .. 4
(@18 1101 01=7 =T [o TP 7
BSOSO 34
GlOUCESLEN ... ..o 10
[ 10T S0 o 24
HUNLErdON. ..., 3
<o 9
MIAAIESEX.....uvieeeeee e 24
1Yo a1 3T U 11 o T 17
1Yo € =P 15
OCBAN e 15
PaSSAIC oo 17
SAlBIM i —————————————————— 3
IS0 0= T P 6
SUSSEX iiiiiieiiiee e e e e e e — e e e e en e eaaaas 4
UNION e e e e e e e e aaaaaaes 20
WaITEN e 3

(2) Additionally, the following number of those judges of the

Superior Court satisfying the residency requirements set forth above
shall at all times sit in the county in which they reside:

ALIANTIC 4
BaIgeN - 12
BUITINGLON. ... 4
(O 1 1[0 (= o TR PR RRR 8
CAPE MAY .. 2
(@10 1101 01= =T [0 TP 4
S 14
GlOUCESLEN ... et 6
HUSON e 6
[ V01 (= o (o] PP 2
o 6
MIAAIESEX.....cvneeiieeee e e 8
MONMOULN.........eiiiiiiii e 4
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MOITIS oo e e e e e e e e e e eaaaaaans 6
OCBAN e 8
PASSAIC oo 6
SAlBIM e ——————— 2
SOMEISEL. ...e it e e e et e e e aaaas 4
SUSSEX iiiitiiiiei e e e et e e aeaaaa 2
[ 0T 0 o PR 6
WA e 2

(cf:P.L.1999, c.104, s.1)

14. Thisact shall take effect 180 days after the date of enactment.

STATEMENT

Thisbill establishes anew type of guardianship called kinship legal
guardianship to address the needs of children who cannot reside with
their parents due to the parents' incapacity or inability. Kinship legal
guardians are caregivers who have a biological, legal, extended or
committed emotional or psychological relationship with a child and
who are willing to assume care of the child due to parental incapacity
or inability, with the intent to raise the child to adulthood. Kinship
legal guardianship does not terminate parental rights. A kinship legal
guardian is responsible for the care and protection of the child and for
providing for the child's health, education and maintenance, while the
child's parents retain the right to visitation and to consent to adoption.
Kinship legal guardianship terminates when achild reaches 18 years of
age, or when the child is no longer continuously enrolled in a
secondary education program, whichever occurs later.

Upon petition of a caregiver, the Superior Court, Chancery
Division, Family Part may appoint the caregiver as kinship legal
guardian of achild who hasresided in the caregiver's home for at least
the last 12 consecutive months.

A petition for the appointment of a kinship legal guardian must
include a kinship caregiver assessment, which contains:

(1) the full name and address of the person seeking to become the
kinship legal guardian;

(2) the circumstances of the kinship relationship;

(3) the whereabouts of the child's parents, if known;

(4) the nature of the parents' incapacitation, if known;

(5) the wishes of the parents, if known;

(6) the ability of the kinship family to assume permanent care of the
child;

(7) the child's property and assets, if known;

(8) the wishes of the child, if appropriate;
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(9) any current involvement of a child with the Division of Y outh
and Family Services (DYFS) if the child has an open DY FS case and
is actively receiving services;

(10) certification from the caregiver that the caregiver has been
providing care and support for the child, while the child has been
residing in the caregiver's home, for at least the last 12 consecutive
months;

(11) the results from a criminal history record background check
and adomestic violence central registry check of the caregiver and any
adult residing in the caregiver's household,;

(12) the results from a child abuse record check arranged for and
coordinated by DY FS; and

(13) the results of the caregiver's home review.

In making its determination about whether to appoint the caregiver
as kinship legal guardian, the court shall consider:

(1) if proper notice was provided to the child's parents;

(2) the best interests of the child,;

(3) the kinship caregiver assessment;

(4) in cases in which DYFS is involved with the child, the
recommendation of DYFS, including any parent time or visitation
restrictions;

(5) the potential kinship legal guardian's ability to provide a safe
and permanent home for the child;

(6) the wishes of the child's parents, if known to the court;

(7) the wishes of the child if the child is 12 years of age or older,
unless unique circumstances exist that make the child's age irrelevant;

(8) the suitability of the kinship caregiver and the caregiver'sfamily
to raise the child,;

(9) the ability of the kinship caregiver to assume full legal
responsibility for the child,;

(10) the commitment of the kinship caregiver and the caregiver's
family to raise the child to adulthood;

(112) the results from the child abuse record check; and

(12) the results from the criminal history record background check
and domestic violence check.

The bill specifies that the court shall not award kinship legal
guardianship unless proper notice was served upon the parties
pursuant to court rules. Also, kinship legal guardianship shall not be
awarded solely because of parental incapacity.

The court shall appoint the caregiver as akinship legal guardian if,
based upon clear and convincing evidence, the court finds that:

(1) each parent's incapacity is of such a serious nature as to
demonstrate that the parents are unable, unavailable or unwilling to
perform the regular and expected functions of care and support of the
child;

(2) the parents' inability to perform those functions is unlikely to
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change in the foreseeable future;

(3) in cases in which DYFS isinvolved with the child: (a) DYFS
exercised reasonabl e efforts to reunify the child with the birth parents
and these reunification efforts have proven unsuccessful or
unnecessary; and (b) adoption of the child isneither feasible nor likely;
and

(4) awarding kinship legal guardianship is in the child's best
interests.

The court order appointing the kinship legal guardian shall specify,
as appropriate, that:

(1) a kinship legal guardian shall have the same rights,
responsibilities and authority related to the child as a birth parent,
including, but not limited to: making decisions concerning the child's
care and well-being; consenting to routine and emergency medical and
mental health needs; arranging and consenting to educational plansfor
the child; applying for financial assistance and social servicesfor which
the child is eligible; applying for a motor vehicle operator's license;
applying for admission to college; responsibility for activities necessary
to ensure the child's safety, permanency and well-being; and ensuring
the maintenance and protection of the child; except that akinship legal
guardian may not consent to the adoption of the child or a name
change for the child,

(2) the authority to consent to the adoption of the child or a name
change for the child is retained by the birth parent of the child;

(3) the birth parent of the child retains the obligation to pay child
support;

(4) the birth parent of the child retains the right to visitation or
parenting time with the child, as determined by the court;

(5) the appointment of a kinship legal guardian does not limit or
terminate any rights or benefits derived from the child's parents,
including but not limited to, those relating to inheritance or eligibility
for benefits or insurance; and

(6) kinship legal guardianship terminates when the child reaches 18
years of age or when the child is no longer continuously enrolled in a
secondary education program, whichever event occurs later, or when
kinship legal guardianship is otherwise terminated.

An order or judgment awarding kinship legal guardianship may be
vacated by the court prior to the child's 18th birthday if the court finds
that the kinship legal guardianship is no longer in the best interests of
the child or, based upon clear and convincing evidence, the court finds
that the parental incapacity or inability to care for the child that led to
the original award of kinship legal guardianship is no longer the case
and termination of kinship legal guardianship is in the child's best
interests. The order or judgment also may be vacated by the court if,
based upon clear and convincing evidence, the court finds that the
guardian failed or isunable, unavailable or unwilling to provide proper
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care and custody of the child, or that the guardianship is no longer in
the child's best interest.

In cases in which DYFS has removed the child from his home
within the last 12 months, or DY FS has an open or currently active
case, DY FS will conduct the kinship caregiver assessment required in
thisbill and will not charge afee for the assessment. In all other cases,
an agency will conduct the assessment in accordance with regulations
adopted by the Commissioner of Human Services. In these cases, the
caregiver will be responsible for the costs of the assessment; however,
there will be no charge for the assessment in cases where afinancially
eligible individual is applying to the department for cash assistance
under akinship care program or pilot program for which kinship legal
guardianship is a requirement.

Thebill also providesthat for pending litigation under N.J.S.A.9:6-
8.21 et seq. (adjudication of child abuse or neglect) or N.J.S.A.30:4C-
15 (termination of parental rights), DY FSis not required to file a new
petition, but may amend the pending litigation upon notice to the
parents. The bill provides that only DY FS has legal standing to seek
akinship legal guardianship arrangement as an alternative disposition.
The parent, with appropriate notice to DYFS, may request that the
court consider a kinship legal guardianship arrangement as a final
disposition of the litigation. In a case that originated under
N.J.S.A.9:6-8.21 et seg. or N.J.S.A.30:4C-15 in which an appointment
of kinship legal guardianship is made, the bill provides that the court
will view the kinship legal guardianship appointment as the final
disposition of the case.

Finally, this bill amends N.J.S.2B:2-1 to create three additional
judgeships in the Superior Court to implement the kinship legal
guardianship process.
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The Assembly Appropriations Committee reports favorably
Assembly Bill No. 3673.

Assembly Bill No. 3673 establishes a new type of guardianship
called kinship legal guardianship to address the needs of children who
cannot reside with their parents due to the parents' incapacity or
inability.

Kinshiplegal guardiansare caregiverswho haveabiological, legal,
extended or committed emotional or psychological relationship with
achild and who are willing to assume care of the child due to parental
incapacity or inability, with the intent to raise the child to adulthood.
Kinship legal guardianship does not terminate parental rights. A
kinship legal guardian is responsible for the care and protection of the
child and for providing for the child's health, education and
maintenance, while the child's parents retain the right to visitation and
to consent to adoption. Kinship legal guardianship terminates when
a child reaches 18 years of age, or when the child is no longer
continuously enrolled in a secondary education program, whichever
occurs later.

The bill alows the Superior Court, Chancery Division, Family Part,
to appoint, upon petition of a caregiver, the caregiver as kinship legal
guardian of achild who hasresided in the caregiver's home for at least
the last 12 consecutive months.

The bill requires a petition for the appointment of a kinship legal
guardian to include a kinship caregiver assessment, which contains:

(1) the full name and address of the person seeking to become the
kinship legal guardian;

(2) the circumstances of the kinship relationship;

(3) the whereabouts of the child's parents, if known;

(4) the nature of the parents' incapacitation, if known;

(5) the wishes of the parents, if known;

(6) the ability of the kinship family to assume permanent care of
the child,;

(7) the child's property and assets, if known;

(8) the wishes of the child, if appropriate;

(9) any current involvement of a child with the Division of Y outh
and Family Services (DYFS) of the Department of Human Services if
the child has an open DY FS case and is actively receiving services;
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(10) certification from the caregiver that the caregiver has been
providing care and support for the child, while the child has been
residing in the caregiver's home, for at least the last 12 consecutive
months;

(11) the results from a criminal history record background check
and adomestic violence central registry check of the caregiver and any
adult residing in the caregiver's household,;

(12) the results from a child abuse record check arranged for and
coordinated by DYFS; and

(13) the results of the caregiver's home review.

The bill requires the court to consider in making its determination
about whether to appoint the caregiver as kinship legal guardian:

(1) if proper notice was provided to the child's parents;

(2) the best interests of the child,;

(3) the kinship caregiver assessment;

(4) in cases in which DYFS is involved with the child, the
recommendation of DYFS, including any parent time or visitation
restrictions,

(5) the potential kinship legal guardian's ability to provide a safe
and permanent home for the child;

(6) the wishes of the child's parents, if known to the court;

(7) the wishes of the child if the child is 12 years of age or older,
unless unique circumstances exist that make the child's age irrelevant;

(8) the suitability of the kinship caregiver and the caregiver's family
to raise the child;

(9) the ability of the kinship caregiver to assume full legal
responsibility for the child,;

(10) the commitment of the kinship caregiver and the caregiver's
family to raise the child to adulthood,;

(112) the results from the child abuse record check; and

(12) the results from the criminal history record background check
and domestic violence check.

The bill specifies that the court shall not award kinship legal
guardianship unless proper notice was served upon the parties
pursuant to court rules. Also, kinship legal guardianship shall not be
awarded solely because of parental incapacity.

Under the bill, the court shall appoint the caregiver as akinship
legal guardian if, based upon clear and convincing evidence, the court
finds that:

(1) each parent's incapacity is of such a serious nature as to
demonstrate that the parents are unable, unavailable or unwilling to
perform the regular and expected functions of care and support of the
child;

(2) the parents' inability to perform those functionsis unlikely to
change in the foreseeable future;

(3) in casesin which DYFS isinvolved with the child: (a) DYFS
exercised reasonabl e efforts to reunify the child with the birth parents
and these reunification efforts have proven unsuccessful or
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unnecessary; and (b) adoption of the child isneither feasible nor likely;
and

(4) awarding kinship legal guardianship is in the child's best
interests.

The bill requires that the court order appointing the kinship legal
guardian to specify, as appropriate, that:

(1) a kinship legal guardian shall have the same rights,
responsibilities and authority related to the child as a birth parent,
including, but not limited to: making decisions concerning the child's
care and well-being; consenting to routine and emergency medical and
mental health needs; arranging and consenting to educational plansfor
the child; applying for financial assistance and social servicesfor which
the child is eligible; applying for a motor vehicle operator's license;
applying for admission to college; responsibility for activities necessary
to ensure the child's safety, permanency and well-being; and ensuring
the maintenance and protection of the child; except that akinship legal
guardian may not consent to the adoption of the child or a name
change for the child,

(2) the authority to consent to the adoption of the child or a name
change for the child is retained by the birth parent of the child;

(3) the birth parent of the child retains the obligation to pay child
support;

(4) the birth parent of the child retains the right to visitation or
parenting time with the child, as determined by the court;

(5) the appointment of a kinship legal guardian does not limit or
terminate any rights or benefits derived from the child's parents,
including but not limited to, those relating to inheritance or eligibility
for benefits or insurance; and

(6) kinship legal guardianship terminates when the child reaches 18
years of age or when the child is no longer continuously enrolled in a
secondary education program, whichever event occurs later, or when
kinship legal guardianship is otherwise terminated.

Under the bill, an order or judgment awarding kinship legal
guardianship may be vacated by the court prior to the child's 18th
birthday if the court finds that the kinship legal guardianship is no
longer in the best interests of the child or, based upon clear and
convincing evidence, the court finds that the parental incapacity or
inability to care for the child that led to the original award of kinship
legal guardianship is no longer the case and termination of kinship
legal guardianship is in the child's best interests. The order or
judgment also may be vacated by the court if, based upon clear and
convincing evidence, the court finds that the guardian failed or is
unable, unavailable or unwilling to provide proper care and custody of
the child, or that the guardianship is no longer in the child's best
interest.

In cases in which DY FS has removed the child from the child's
home within the last 12 months, or DY FS has an open or currently
active case, DYFS will conduct the kinship caregiver assessment
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required in this bill and will not charge afee for the assessment. In all
other cases, an agency will conduct the assessment in accordance with
regul ations adopted by the Commissioner of Human Services. Inthese
cases, the caregiver will be responsible for the costs of the assessment;
however, there will be no charge for the assessment in cases where a
financially eligible individual is applying to the department for cash
assistance under a kinship care program or pilot program for which
kinship legal guardianship is a requirement.

Thebill also providesthat for pending litigation under N.J.S.A.9:6-
8.21 et seq. (adjudication of child abuse or neglect) or N.J.S.A.30:4C-
15 (termination of parental rights), DY FSis not required to file a new
petition, but may amend the pending litigation upon notice to the
parents. The bill provides that only DY FS has legal standing to seek
akinship legal guardianship arrangement as an alternative disposition.
The parent, with appropriate notice to DYFS, may request that the
court consider a kinship legal guardianship arrangement as a final
disposition of the litigation. In a case that originated under
N.J.S.A.9:6-8.21 et seg. or N.J.S.A.30:4C-15 in which an appointment
of kinship legal guardianship is made, the bill provides that the court
will view the kinship legal guardianship appointment as the final
disposition of the case.

Finally, this bill amends N.J.S.2B:2-1 to create three additional
judgeships in the Superior Court to implement the kinship legal
guardianship process.

FISCAL IMPACT:

The Office of Legislative Services has estimated the cost of the
three new judgeships, including support staff, at $340,000 per
judgeship or atotal of $1,020,000 annually.

The additional costs that the Department of Human Services may
incur cannot be determined as the number of caregivers who will
petition the court to become kinship legal guardians, the costs of
conducting a home review, and the costs of conducting a kinship
caregiver assessment are not known.



LEGISLATIVE FISCAL ESTIMATE
ASSEMBLY, No. 3673

STATE OF NEW JERSEY
209th LEGISLATURE

DATED: JULY 11, 2001

SUMMARY

Synopsis: Establishes court awarded kinship legal guardianship status and
creates three additional judgeships.

Type of Impact: General Fund expenditure increase.

Agencies Affected:  Department of Human Services (DHS) and the courts.

Office of Legislative Services Estimate

Fiscal Impact Year 1 Year 2 Year 3
State Cost
Judiciary Costs The cost for the three Routine Inflationary Increases
new Judgeships would See Comments Below
be about $1 million
annually.
DHS Costs Indeterminate

I The number of "caregivers" that will petition the court to be appointed "kinship legal
guardian” isnot known. The amount of time DHS will need to conduct the various functions
assigned to the department cannot be determined, as it is not known how many caregivers
that will seek guardianship are already known to DHS and how many are not known to DHS.

BILL DESCRIPTION

Assembly Bill No. 3673 of 2001 establishes a program of court awarded legal guardianship
status and creates three additional judgeships.

Under the terms of the legislation, a caregiver who has a kinship relationship with the child
and has been providing care and support for the child for at least 12 consecutive months may
petition the court to be appointed as a "kinship legal guardian." DHS would be required to
provide the court with various information on the petition, including a kinship caregiver
assessment and a home review for certain cases in which the Division of Youth and Family
Services (DY FS) isor has been involved with child. Inother cases, DHS may designate another
agency to conduct the assessment and home review, the cost of which will be assumed by the
caregiver.
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FISCAL ANALYSIS

OFFICE OF LEGISLATIVE SERVICES

The Office of Legislative Services estimates that the legislation would cost a minimum of
$1.0 million during the first year as follows:

Judiciary Costs - The estimated cost per judgeship, including support staff, is about
$340,000 annually. As three new judgeships would be established under the legislation, the
annual cost is approximately $1,020,000.

DHS Costs - The additional costs DHS may incur cannot be determined as the number of
caregivers (known to DY FS) who will petition the court to become a kinship legal guardian is
not known. If the caregiver is known to DHS, additional costs may be incurred to prepare the
caregiver assessment, home review and to arrange for a criminal history record background
check. The cost to conduct a home review and kinship caregiver assessment isnot known as the
amount of staff time required to conduct such functions is not known. At present, the State
Police charges about $50 to conduct an individual criminal history record background check.

Section: Human Services; Judiciary.

Analyst: Jay Hershberg and Anne Raughley

Approved: Alan R. Kooney
Legislative Budget and Finance Officer

This fiscal estimate has been prepared pursuant to P.L.1980, c.67.



SENATE BILL NO. 1813

To the Senate:
Pursuant to Article V, Section |, Paragraph 14 of the New Jersey Constitution, |
am returning Senate Bill No. 1813 with my recommendations for reconsideration.

A.Summary of Bill

This bill establishes a new type of legal guardianship to address the needs of
children who cannot reside with their parents due to their parents’ incapacity or
inability. Kinship legal guardianship does not terminate parental rights. Instead, it
allows kinship caregivers to assume full responsibility for the child in providing for the
child’s health, protection, education and maintenance. Biological parents retain the
right to visitation and the duty to pay support, as determined by the court. Finally, this
bill, as drafted, creates three additional judgeships in the Superior Court to implement
the kinship legal guardianship process.

Following a properly executed petition to the court, a caregiver will only be
awarded legal guardianship of a child when that caregiver has demonstrated that he or
she satisfies several requirements. For example, a kinship caregiver must present and
satisfy the following criteria: a kinship caregiver assessment detailing the relationship
between the caregiver and the child; the circumstances of the biological parents’
incapacitation, if known; the wishes of the biological parents, if known; the wishes of
the child, if appropriate; any current involvement of a child with the State’s Division of
Youth and Family Services (DYFS) in the Department of Human Services; the results of
a criminal background check of the caregiver and a domestic violence central registry
check of the caregiver and any adult residing in the caregiver’s household; and the
results of a caregiver's home review and child abuse record check administered by
DYFS.

Additionally, the court shall consider several factors in determining whether to
appoint the caregiver as a kinship legal guardian including: the best interests of the

child; whether proper notice was given to the biological parents; the recommendation of



DYFS, if applicable; whether the criteria mentioned above have been satisfied; and the
suitability and commitment of the caregiver to raise the child.

The court shall appoint the caregiver as kinship legal guardian if, based upon
clear and convincing evidence, the court finds that each parent’s incapacity is of such a
serious nature as to demonstrate that the parents are unable, unavailable or unwilling
to perform the regular and expected functions of care and support of the child and if
each parent’'s inability to perform those functions is unlikely to change in the
foreseeable future. Additionally, in cases in which DYFS is involved with the child, the
court shall appoint the caregiver as the kinship legal guardian if the court finds that:
DYFS exercised reasonable efforts to reunify the child with the birth parents and these
reunification efforts have proven unsuccessful or unnecessary; adoption of the child is
neither feasible nor likely; and awarding kinship legal guardianship is in the child’s best
interests.

B. Recommended Action

| commend the sponsors of this bill for their commitment to improving the lives of
New Jersey’s children and caregivers. | believe that kinship legal guardianship is an
important and innovative initiative that will greatly improve the lives of children and
caregivers throughout the State of New Jersey by offering more permanent, stable and
secure home environments. Kinship legal guardianship will provide stability and
permanency to children whose parents are unable or unwilling to care for them by
allowing the caregiver to raise, protect, educate and care for them. This legislation is
intended to require thorough background checks for all potential kinship legal
guardians. Therefore, | recommend that criminal background checks of potential
caregivers include an examination of acts of domestic violence. A technical change is
also recommended to ensure that perpetrators of domestic violence, and not their
victims, are barred from consideration as a kinship caregiver.

| have been advised that the number of judges in the bill must be increased from
three to seven in order to administer the kinship legal guardianship program most
effectively. As a result, | have recommended an appropriation to address the costs

associated with creating the additional judgeships and requisite staff. 1 also



recommend that the bill clarify the role of the Office of the Public Defender in kinship

legal guardianship cases. Accordingly, an appropriation to fund the additional

responsibilities of the Office of the Public Defender is also recommended.

Finally, because kinship legal guardianship is such an important and necessary

program, and has long been anticipated by many caregivers and children throughout

the State of New Jersey, | recommend the effective date of the bill be amended to allow

for the earliest possible commencement of the judgeships and the program.

Therefore, | herewith return Senate Bill No. 1813 and recommend that it be

amended as follows:

Page 1, Title, Line, 2:

Page 1, Title, Line, 3:

Page 6, Section 6. a. (12), Line 11:

Page 6, Section 6. a. (12), Line 12:

Page 6, Section 6. a. (12), Line 14:

Page 8, Section 8. a., Line 23:

After “Revised Statutes” insert “,”

Delete “and”; after “N.J.S.2B:2-1" Insert “and
making an appropriation”

After “of criminal history,” insert “or a record of
being subjected to a final domestic violence
restraining order under P.L.1991, c.261
(c.2C:25-17 et seq.),”

After “criminal offense” insert “or the provisions
and date of the final domestic violence
restraining order”

After “this paragraph” insert “with respect to
criminal history,”

After “active case” insert “and where legal
representation is currently being provided by
the Office of the Public Defender either

through

Page 9 ., Section 9.a.(2), Line 16:

Page 10, Section 13, Line 5:

Page 11, After Line 8:

its Law Guardian Program or Parental
Representation Unit”

Delete “involving” insert “perpetrated by”
Delete “431” insert “435”

Insert New Section 14 as follows: “14.a. There
is appropriated to the Administrative Office of

the Courts from the General Fund $464,000 for
costs associated with the additional judgeships
created by this act. b. There is appropriated to
the Administrative Office of the Courts from the
General Fund $1,401,000 for staff associated
with the operation of the additional judgeships
created by this act. c. There is appropriated to
the Office of the Public Defender from the
General Fund $872,716 for costs associated



Page 11, Section 14, Line 10:

[seal]

Attest:
/s/ James A. Harkness

Chief Counsel to the Governor

with implementation of the Kkinship legal
guardianship program.”

Delete “14.” Insert “15.”; Delete 180 days after
the date of enactment” insert “January 1, 2002,
except that sections 13 and 14 shall take effect
December 1, 2001.”

Respectfully,
/s/ Donald T. DiFrancesco

Acting Governor
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Title 3B.

Chapter 12A. (New)
Kinship Legal
Guardianship
881-6, 12 -
C.3B:12A-1

to 3B:12A-7
8§87-11 -
C.30:4C-84

to 30:4C-88

8§14 - Approp.

815 - Note to §81-14

P.L. 2001, CHAPTER 250, approved October 11, 2001
Senate, No. 1813 (First Reprint)

AN AcCT establishing kinship legal guardianship, supplementing Title
3B of the New Jersey Statutes and Title 30 of the Revised Statutes
[and].* amending N.J.S.2B:2-1 *and making an appropriation®.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. (New section) The Legislature finds and declares that:

a. Thereisanincreasein the number of children who cannot reside
with their parents due to the parents' incapacity or inability to perform
the regular and expected functions of care and support of the child;

b. Anincreasing number of relatives, including grandparents, find
themselves providing care on a long-term basis to these children
without court approved legal guardianship status because the
caregivers either are unable or unwilling to seek termination of the
legal relationships between the birth parent and the child, particularly
when it is the caregiver's own child or sibling who is the parent. In
these cases, adoption of the child is neither feasible nor likely, and it
is imperative that the State create an alternative, permanent legal
arrangement for children and their caregivers. One such alternative
arrangement, which does not require the termination of parental rights,
is a court awarded kinship legal guardianship that is intended to be
permanent and self-sustaining, as evidenced by the transfer to the
caregiver of certain parental rights, but retains the birth parents' rights
to consent to adoption, the obligation to pay child support, and the
parents' right to have some ongoing contact with the child;

c. Inconsidering kinship legal guardianship, the State is seeking to
add another aternative, permanent placement option, beyond custody,
without rising to the level of termination of parental rights, for
caregiversin relationships where adoption is neither feasible nor likely;

EXPLANATION - Matter enclosed in bold-faced brackets [thus] in the above bill is not
enacted and intended to be omitted in the law.

Matter underlined thusis new matter.

Matter enclosed in superscript numerals has been adopted as follows:

1 Senate amendments adopted in accor dance with Governor's
recommendations October 3, 2001.



O© 0O NO 0O B WN B

a1 W NP O OO0 N O O W NP O OO NOO O, WNPFPOOWOONOO OGP WDNPEO

S1813[1R]
2

and

d. Therefore, itisinthe publicinterest to create a new type of legal
guardianship that addresses the needs of children and caregiversin
long-term kinship relationships.

2. (New section) Asused in sections 1 through 6 of P.L. , c.
(C. )(pending before the Legislature as this bill):

"Caregiver" means a person over 18 years of age, other than a
child's parent, who has a kinship relationship with the child and has
been providing care and support for the child, while the child has been
residing in the caregiver's home, for at least the last 12 consecutive
months.

"Child" means a person under 18 years of age, except as otherwise
provided in P.L. ,c. (C. )(pending beforethe Legislature as this
bill).

"Commissioner" means the Commissioner of Human Services.

"Court" means the Superior Court, Chancery Division, Family Part.

"Department” means the Department of Human Services.

"Division" meansthe Division of Y outh and Family Servicesin the
Department of Human Services.

"Family friend" means a person who is connected to a child or the
child's parent by an established positive psychological or emotional
relationship that is not a biological or legal relationship.

"Homereview" meansthe basic review of the information provided
by the petitioner and a visit to the petitioner's home where the child
will continue to reside, in accordance with the provisionsof P.L.
c. (C. )(pending before the Legislature as this bill) and pursuant
to regulations adopted by the commissioner.

"Kinship caregiver assessment” means a written report prepared in
accordance with the provisionsof P.L. ,c. (C. )(pending before
the Legislature as this bill) and pursuant to regulations adopted by the
commissioner.

"Kinship legal guardian" means a caregiver who iswilling to assume
care of achild due to parental incapacity, with the intent to raise the
child to adulthood, and who is appointed the kinship legal guardian of
the child by the court pursuant to P.L. ,c. (C. ) (pending
before the Legislature as this bill). A kinship legal guardian shall be
responsible for the care and protection of the child and for providing
for the child's health, education and maintenance.

"Kinship relationship” means a family friend or a person with a
biological or legal relationship with the child.

"Parental incapacity” means incapacity of such a serious nature as
to demonstrate that the parent is unable, unavailable or unwilling to
perform the regular and expected functions of care and support of the
child.
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3. (New section) The Superior Court, Chancery Division, Family
Part shall have jurisdiction under sections 1 through 6 of P.L. ,c.
(C. )(pending before the Legislature as this bill). Venue of a
kinship legal guardianship action shall be determined in accordance
with the applicable Rules of Court.

4. (New section) a. (1) Except as provided in paragraph (2) of
this subsection, a kinship legal guardian shall have the same rights,
responsibilities and authority relating to the child as a birth parent,
including, but not limited to: making decisions concerning the child's
care and well-being; consenting to routine and emergency medical and
mental health needs; arranging and consenting to educational plansfor
the child; applying for financial assistance and socia servicesfor which
the child is eligible; applying for a motor vehicle operator's license;
applying for admission to college; responsibility for activities necessary
to ensure the child's safety, permanency and well-being; and ensuring
the maintenance and protection of the child.

(2) A kinshiplegal guardian may not consent to the adoption of the
child or a name change for the child. The birth parent of the child shall
retain the authority to consent to the adoption of the child or a name
change for the child.

(3) Thebirth parent of the child shall retain the obligation to pay
child support.

(4) The birth parent of the child shall retain the right to visitation
or parenting time with the child, as determined by the court.

(5) The appointment of a kinship legal guardian does not limit or
terminate any rights or benefits derived from the child's parents,
including, but not limited to, those relating to inheritance or eligibility
for benefits or insurance.

(6) Kinship legal guardianship terminates when the child reaches
18 years of age or when the child is no longer continuously enrolled
in a secondary education program, whichever event occurs later, or
when kinship legal guardianship is otherwise terminated.

b. There shall be no filing fee charged for kinship legal
guardianship complaints or motions in the court.

c. For the purposesof P.L. ,c. (C. )(pending before the
Legislature as this bill), a kinship legal guardian shall have the same
meaning as the term "legal guardian” as defined in 42 U.S.C. s. 675,
except that the process, procedure and ruling for kinship legal
guardianship shall be apart from, and shall not amend, supplant or
contravene, the provisions of Chapter 12 of Title 3B of the New Jersey
Statutes.

d. (1) Theprovisionsof P.L. ,c. (C. )(pending before the
Legislature as this bill) shall not be construed to grant or confer upon
any person appointed kinship legal guardian of a child any of the
additional rights or privileges accorded to persons appointed guardian
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of a minor's person or estate by a Surrogate or the Superior Court,
Chancery Division, Probate Part pursuant to the provisions of
Chapter 12 of Title 3B of the New Jersey Statutes.

(2) The provisionsof P.L. ,c. (C. )(pending before the
Legislature as this bill) shall not be construed to preclude an
application to the court for guardianship of the person or estate of a
minor by any person appointed kinship legal guardian of a child.

5. (New section) a. Upon petition of a caregiver, the court may
appoint the caregiver as kinship legal guardian of achild residing in
the caregiver's home pursuant to the provisions of P.L. , c.
(C. ) (pending before the Legislature as this bill).

b. A petition for the appointment of akinship legal guardian shall
include a kinship caregiver assessment, which shall contain:

(1) the full name and address of the person seeking to become the
kinship legal guardian;

(2) the circumstances of the kinship relationship;

(3) the whereabouts of the child's parents, if known;

(4) the nature of the parents' incapacitation, if known;

(5) the wishes of the parents, if known;

(6) theability of the kinship caregiver family to assume permanent
care of the child;

(7) the child's property and assets, if known;

(8) the wishes of the child, if appropriate;

(9) any current involvement of achild with the division if the child
has an open division case and is actively receiving services,

(10) certification from the caregiver that the caregiver has been
providing care and support for the child, while the child has been
residing in the caregiver's home, for at least the last 12 consecutive
months;

(11) theresultsfrom a criminal history record background check
and adomestic violence central registry check of the caregiver and any
adult residing in the caregiver's household conducted pursuant to
section9 of P.L. ,c. (C. )(pending before the Legislature as

this bill);
(12) the results from a child abuse record check arranged for and
coordinated by the division pursuant to section 9 of P.L. , C.

(C. ) (pending before the Legislature as this bill); and
(13) the results of the caregiver's home review.

6. (New section) a. In making its determination about whether to
appoint the caregiver as kinship legal guardian, the court shall
consider:

(1) if proper notice was provided to the child's parents;

(2) the best interests of the child,

(3) the kinship caregiver assessment;
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(4) in cases in which the division is involved with the child as
provided in subsection a. of section8of P.L. ,c. (C. )(pending
beforethe Legislature asthishill), the recommendation of the division,
including any parent time or visitation restrictions;

(5) the potential kinship legal guardian's ability to provide a safe
and permanent home for the child;

(6) the wishes of the child's parents, if known to the court;

(7) thewishes of the child if the child is 12 years of age or older,
unless unique circumstances exist that make the child's age irrelevant;

(8) the suitability of the kinship caregiver and the caregiver's family
to raise the child,;

(9) the ability of the kinship caregiver to assume full legal
responsibility for the child,;

(10) the commitment of the kinship caregiver and the caregiver's
family to raise the child to adulthood,;

(11) the results from the child abuse record check conducted
pursuant to section 9 of PL. ,c. (C. )(pending before the
Legislature as this bill); and

(12) theresults from the criminal history record background check
and domestic violence check conducted pursuant to section 9 of
PL. ,c. (C )(pending before the Legislature as this bill). In
any case in which the caregiver petitioning for kinship legal
guardianship, or any adult residing in the prospective caregiver'shome,
has a record of criminal history *or arecord of being subjected to a
final domestic violence restraining order under P.L.1991, c.261
(C.2C:25-17 et seq.)*, the court shall review the record with respect
to the type and date of the criminal offense *or the provisions and date
of the final domestic violence restraining order* and make a
determination as to the suitability of the person to become a kinship
legal guardian. For the purposes of this paragraph, *with respect to
criminal_history,* the court shall consider convictions for offenses
specified in subsections c., d. and e. of section 1 of P.L.1985, ¢.396
(C.30:4C-26.8).

b. The court shall not award kinship legal guardianship of the child
unless proper notice was served upon the parents of the child and any
other party to whom the court has awarded custody or parenting time
for that child, in accordance with the Rules of Court.

c. The court shall not award kinship legal guardianship of the child
solely because of parental incapacity.

d. The court shall appoint the caregiver as akinship legal guardian
if, based upon clear and convincing evidence, the court finds that:

(1) each parent's incapacity is of such a serious nature as to
demonstrate that the parents are unable, unavailable or unwilling to
perform the regular and expected functions of care and support of the
child;

(2) the parents' inability to perform those functionsis unlikely to
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change in the foreseeable future;

(3) in cases in which the division is involved with the child as
provided in subsection a. of section 8 of P.L. , c. (C. )(pending
before the Legislature as this hill), (a) the division exercised reasonable
efforts to reunify the child with the birth parents and these
reunification efforts have proven unsuccessful or unnecessary; and (b)
adoption of the child is neither feasible nor likely; and

(4) awarding kinship legal guardianship is in the child's best
interests.

e. The court order appointing the kinship legal guardian shall
specify, as appropriate, that:

(1) a kinship legal guardian shall have the same rights,
responsibilities and authority relating to the child as a birth parent,
including, but not limited to: making decisions concerning the child's
care and well-being; consenting to routine and emergency medical and
mental health needs; arranging and consenting to educational plansfor
the child; applying for financial assistance and socia servicesfor which
the child is eligible; applying for a motor vehicle operator's license;
applying for admission to college; responsibility for activities necessary
to ensure the child's safety, permanency and well-being; and ensuring
the maintenance and protection of the child; except that akinship legal
guardian may not consent to the adoption of the child or a name
change for the child,;

(2) the birth parent of the child retains the authority to consent to
the adoption of the child or a name change for the child,

(3) the birth parent of the child retains the obligation to pay child
support;

(4) the birth parent of the child retains the right to visitation or
parenting time with the child, as determined by the court;

(5) the appointment of a kinship legal guardian does not limit or
terminate any rights or benefits derived from the child's parents,
including, but not limited to, those relating to inheritance or eligibility
for benefits or insurance; and

(6) kinship legal guardianship terminates when the child reaches
18 years of age or when the child is no longer continuously enrolled
in a secondary education program, whichever event occurs later, or
when kinship legal guardianship is otherwise terminated.

f. Anorder or judgment awarding kinship legal guardianship may
be vacated by the court prior to the child's 18th birthday if the court
finds that the kinship legal guardianship is no longer in the best
interests of the child or, based upon clear and convincing evidence, the
court finds that the parental incapacity or inability to care for the child
that led to the original award of kinship legal guardianship isno longer
the case and termination of kinship legal guardianship isin the child's
best interests.

In cases in which the division was involved, when determining
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whether a child should be returned to a parent, the court may refer a
parent for an assessment prepared by the division, in accordance with
regulations adopted by the commissioner.

g. An order or judgment awarding kinship legal guardianship may
be vacated by the court if, based upon clear and convincing evidence,
the court finds that the guardian failed or is unable, unavailable or
unwilling to provide proper care and custody of the child, or that the
guardianship is no longer in the child's best interests.

7. (New section) Asused in sections 7 through 10 of P.L. , c.
(C. ) (pending before the Legislature as this bill):

"Caregiver" means a person over 18 years of age, other than a
child's parent, who has a kinship relationship with the child and has
been providing care and support for the child, while the child has been
residing in the caregiver's home, for at least the last 12 consecutive
months.

"Child" means a person under 18 years of age, except as otherwise
providedinP.L. ,c. (C. )(pending before the Legislature as
this bill).

"Commissioner" means the Commissioner of Human Services.

"Court" means the Superior Court, Chancery Division, Family Part.

"Division" meansthe Division of Y outh and Family Servicesin the
Department of Human Services.

"Kinship caregiver assessment” means a written report prepared in
accordance with the provisionsof P.L. ,c. (C. )(pending before
the Legislature as this bill) and pursuant to regulations adopted by the
commissioner.

"Kinship legal guardian™ means a caregiver who iswilling to assume
care of achild due to parental incapacity, with the intent to raise the
child to adulthood, and who is appointed the kinship legal guardian of
the child by the court pursuant to P.L. ,c. (C. ) (pending
before the Legislature as this bill). A kinship legal guardian shall be
responsible for the care and protection of the child and for providing
for the child's health, education and maintenance.

"Kinship relationship” means a family friend or a person with a
biological or legal relationship with the child.

8. (New section) a. Inthe case of achild who has been removed
from his home by the division within the last 12 months, or for whom
the division has an open or currently active case *and where legal
representation is currently being provided by the Office of the Public
Defender either through its Law Guardian Program or Parental
Representation Unit*:

(1) Thekinship caregiver assessment required pursuant to section
50f PL. ,c. (C. )(pending before the Legislature as this bill) shall
be conducted by the division, at no cost to the caregiver.
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(2) Anindigent parent and child shall be afforded the same right to
legal counsel and representation as actions under P.L.1974, ¢.119
(C.9:6-8.21 et seq.) and section 54 of P.L.1999, ¢.53 (C.30:4C-15.4).

(3) In caseswhere the child has been placed in the caregiver's home
by the division and the child has resided in the caregiver's home for at
least the last 12 consecutive months, the caregiver shall obtain the
consent of the division in order to petition the court for the
appointment of the caregiver as kinship legal guardian of the child.
The appointment of a kinship legal guardian for a child shall be
considered by the court as the permanent placement for the child.

b. In all cases other than those specified in subsection a. of this
section:

(1) Thekinship caregiver assessment required pursuant to section
50fPL. ,c (C )(pending before the Legislature as this bill)
shall be conducted by an agency in accordance with regulations
adopted by the commissioner.

(2) The costsfor the kinship caregiver assessment shall be born by
the department in cases where a financially eligible individual is
applying for cash assistance under a kinship care program or pilot
program provided by the department, for which kinship legal
guardianship is a requirement for receiving such assistance. For all
other cases under this subsection, the caregiver shall be responsible for
all of the costs of the kinship caregiver assessment.

9. (New section) a. Prior to the submission of a petition for
appointment as a kinship legal guardian, the caregiver and any adult
residing in the caregiver's household shall undergo:

(1) a criminal history record background check, which shall be
conducted by the Division of State Police in the Department of Law
and Public Safety and shall include an examination of itsown filesand
the obtaining of a similar examination by the Federal Bureau of
Investigation; and

(2) a domestic violence central registry check, which shall be
conducted by the Division of State Police. The Division of State
Police shall provide a report on all incidents of domestic violence
'[involving] perpetrated by' the caregiver and any adult in the
caregiver's household.

The Division of State Police shall provide the results of the
criminal history background and central registry checks to the
commissioner or his designee.

b. Prior to the submission of apetition for appointment as akinship
legal guardian, the division shall arrange for and coordinate a division
child abuse registry record check. The division shall report the results
of the registry check directly to the court.

10. (New section) With respect to a complaint initiated by the
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division pursuant to P.L.1974, ¢.119 (C9:6-8.21 et seq.) and section
15 of P.L.1951, ¢.138 (30:4C-15):

a. Only thedivision or the court shall have legal standing to seek
akinship legal guardianship arrangement as an alternative disposition.
The parents of the child who is the subject of the complaint may
request, with appropriate notice to the division, that the court consider
akinship legal guardianship arrangement as an alternative disposition.
If the division agreesto akinship legal guardianship arrangement asan
alternative disposition, the division shall not be required to file a new
petition, but may amend the pending complaint in accordance with the
Rules of Court.

b. If the court appoints a kinship legal guardian as an alternative
disposition, the court shall consider such an appointment as the final
disposition of the complaint.

11. The Commissioner of Human Services, pursuant to the
"Administrative Procedure Act,” P.L.1968, c.410 (C.52:14B-1 et
seq.), shall adopt rules and regulations to effectuate the purposes of
this act.

12. The Supreme Court of New Jersey may adopt court rules to
effectuate the purposes of this act.

13. N.J.S.2B:2-1 isamended to read as follows:

2B:2-1. Number of Judges.

a. The Superior Court shall consist of [428] [431] 435" judges.

b. (1) The Superior Court shall at all times consist of the following
number of judges, who at the time of their appointment and
reappointment were resident of each county:

AtlantiC.....ooooiii 11

BaIGEN. ... 27

BUITINGEON. ...t 10
CaMUEN. ... 16
CAPE MAY ... i 4
Cumberland............coooii 7
ESSEX 34
GlOUCESLEN ... euieeeeeeeeeeeecce et 10
HUdsSoN .o, 24
Hunterdon...........cccoo . 3

Y o 9
MIAAIESEX.....euvevereiiiiiiiiriiiririri b araraearaasannaaaae 24
MONMOULN......iiice e 17
MOITIS oo 15
OCBAN e 15
PaSSAIC .o 17
SAlEIM 3
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(2) Additionally, the following number of those judges of the
Superior Court satisfying the residency requirements set forth above
shall at all times sit in the county in which they reside:

ALIANTIC s 4
Bergen 12
BUIINGEON. ...t 4
Camden.........ooooiiii 8
CAPE MAY ... 2
Cumberland..........coooeiiiiiiie 4
ESSEX 14
(€] Lo U (oS = PP 6
Hudson . 6
HUNEErdON.....coeeeeeeeee e 2
< o 6
MIAAIESEX.....euveviiiiiririiiiiiiri e aaae 8
MONMOULN. ... 4
MOITIS oo e e e e e s 6
OCBAN e 8
PassaiC .. 6
= =2 PP 2
SOMEISEL. ..ot enaas 4
SUSSEX eieeiiiiiie e e e e e aaaaas 2
UNION 6
WaaITEN e e 2

(cf: P.L.1999, c.104, s.1)

114. a Thereis appropriated to the Administrative Office of the
Courts from the General Fund $464,000 for costs associated with the
additional judgeships created by this act.

b. Thereis appropriated to the Administrative Office of the Courts
from the General Fund $1.401.000 for staff associated with the
operation of the additional judgeships created by this act.

c. Thereis appropriated to the Office of the Public Defender from
the General Fund $872,716 for costs associated with implementation
of the kinship legal guardianship program.*

'[14.] 15." This act shall take effect *[180 days after the date of
enactment] January 1, 2002, except that sections 13 and 14 shall take
effect December 1, 2001".
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Establishes court awarded kinship legal guardianship status, creates
seven additional judgeships; appropriates $2,737,716.



CHAPTER 250

AN AcT establishing kinship legal guardianship, supplementing Title 3B of the New Jersey
Statutes and Title 30 of the Revised Statutes, amending N.J.S.2B:2-1 and making an
appropriation.

BE IT ENACTED by the Senate and General Assembly of the State of New Jersey:

C.3B:12A-1 Findings, declarations relative to kinship legal guardianship.

1. The Legislature finds and declares that:

a. Thereisanincrease in the number of children who cannot reside with their parents due
to the parents incapacity or inability to perform the regular and expected functions of care and
support of the child;

b. Anincreasing number of relatives, including grandparents, find themselves providing care
on along-term basis to these children without court approved legal guardianship status because
the caregivers either are unable or unwilling to seek termination of the legal relationships
between the birth parent and the child, particularly when it is the caregiver's own child or sibling
who is the parent. In these cases, adoption of the child is neither feasible nor likely, and it is
imperativethat the State create an alternative, permanent legal arrangement for children and their
caregivers. One such alternative arrangement, which does not require the termination of parental
rights, is a court awarded kinship legal guardianship that is intended to be permanent and self-
sustaining, as evidenced by the transfer to the caregiver of certain parental rights, but retains the
birth parents' rights to consent to adoption, the obligation to pay child support, and the parents'
right to have some ongoing contact with the child;

c. Inconsidering kinship legal guardianship, the State is seeking to add another alternative,
permanent placement option, beyond custody, without rising to the level of termination of
parental rights, for caregivers in relationships where adoption is neither feasible nor likely; and

d. Therefore, it isin the public interest to create a new type of legal guardianship that
addresses the needs of children and caregivers in long-term kinship relationships.

C.3B:12A-2 Definitions relative to kinship legal guardianship and court action.

2. Asused in sections 1 through 6 of P.L.2001, ¢.250 (C.3B:12A-1 et seq.):

"Caregiver" means a person over 18 years of age, other than a child's parent, who has a
kinship relationship with the child and has been providing care and support for the child, while
the child has been residing in the caregiver's home, for at least the last 12 consecutive months.

"Child" means a person under 18 years of age, except as otherwise provided in P.L.2001,
€.250 (C.3B:12A-1 et al.).

"Commissioner" means the Commissioner of Human Services.

"Court" means the Superior Court, Chancery Division, Family Part.

"Department” means the Department of Human Services.

"Division" means the Division of Y outh and Family Servicesin the Department of Human
Services.

"Family friend" means a person who is connected to a child or the child's parent by an
established positive psychological or emotional relationship that is not a biological or legal
relationship.

"Home review" means the basic review of the information provided by the petitioner and a
visit to the petitioner's home where the child will continue to reside, in accordance with the
provisions of P.L.2001, ¢.250 (C.3B:12A-1 et al.) and pursuant to regulations adopted by the
commissioner.

"Kinship caregiver assessment” means a written report prepared in accordance with the
provisions of P.L.2001, ¢.250 (C.3B:12A-1 et al.) and pursuant to regulations adopted by the
commissioner.

"Kinship legal guardian” means a caregiver who is willing to assume care of a child due to
parental incapacity, with the intent to raise the child to adulthood, and who is appointed the
kinship legal guardian of the child by the court pursuant to P.L.2001, ¢.250 (C.3B:12A-1 et a.).
A kinship legal guardian shall be responsible for the care and protection of the child and for
providing for the child's health, education and maintenance.

"Kinship relationship” meansafamily friend or apersonwith abiological or legal relationship
with the child.
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"Parental incapacity" means incapacity of such a serious nature as to demonstrate that the
parent is unable, unavailable or unwilling to perform the regular and expected functions of care
and support of the child.

C.3B:12A-3 Jurisdiction, venue.

3. The Superior Court, Chancery Division, Family Part shall have jurisdiction under sections
1 through 6 of P.L.2001, ¢.250 (C.3B:12A-1 et seq.). Venue of a kinship legal guardianship
action shall be determined in accordance with the applicable Rules of Court.

C.3B:12A-4 Rights, responsibilities, authority of kinship legal guardian.

4. a. (1) Except as provided in paragraph (2) of this subsection, a kinship legal guardian shall
have the same rights, responsibilities and authority relating to the child as a birth parent,
including, but not limited to: making decisions concerning the child's care and well-being;
consenting to routine and emergency medical and mental health needs; arranging and consenting
to educational plansfor the child; applying for financial assistance and social services for which
the child is eligible; applying for a motor vehicle operator's license; applying for admission to
college; responsibility for activities necessary to ensure the child's safety, permanency and well-
being; and ensuring the maintenance and protection of the child.

(2) A kinship legal guardian may not consent to the adoption of the child or a name change
for the child. The birth parent of the child shall retain the authority to consent to the adoption
of the child or a name change for the child.

(3) The birth parent of the child shall retain the obligation to pay child support.

(4) The birth parent of the child shall retain the right to visitation or parenting time with the
child, as determined by the court.

(5) The appointment of a kinship legal guardian does not limit or terminate any rights or
benefits derived from the child's parents, including, but not limited to, those relating to
inheritance or eligibility for benefits or insurance.

(6) Kinship legal guardianship terminates when the child reaches 18 years of age or when the
child is no longer continuously enrolled in a secondary education program, whichever event
occurs later, or when kinship legal guardianship is otherwise terminated.

b. Thereshall beno filing fee charged for kinship legal guardianship complaints or motions
in the court.

c. For the purposes of P.L.2001, ¢.250 (C.3B:12A-1 et al.), a kinship legal guardian shall
have the same meaning as the term "legal guardian” as defined in 42 U.S.C. s. 675, except that
the process, procedure and ruling for kinship legal guardianship shall be apart from, and shall not
amend, supplant or contravene, the provisions of Chapter 12 of Title 3B of the New Jersey
Statutes.

d. (1) The provisions of P.L.2001, c.250 (C.3B:12A-1 et al.) shall not be construed to grant
or confer upon any person appointed kinship legal guardian of achild any of the additional rights
or privileges accorded to persons appointed guardian of a minor's person or estate by a
Surrogate or the Superior Court, Chancery Division, Probate Part pursuant to the provisions of
Chapter 12 of Title 3B of the New Jersey Statutes.

(2) Theprovisions of P.L.2001, ¢.250 (C.3B:12A-1 et a.) shall not be construed to preclude
an application to the court for guardianship of the person or estate of a minor by any person
appointed kinship legal guardian of a child.

C.3B:12A-5 Appointment as kinship legal guardian; contents of petition.

5. a. Upon petition of a caregiver, the court may appoint the caregiver as kinship legal
guardian of achild residing in the caregiver's home pursuant to the provisions of P.L.2001, ¢.250
(C.3B:12A-1let al.).

b. A petition for the appointment of akinship legal guardian shall include a kinship caregiver
assessment, which shall contain:

(1) the full name and address of the person seeking to become the kinship legal guardian;

(2) the circumstances of the kinship relationship;

(3) the whereabouts of the child's parents, if known;
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(4) the nature of the parents' incapacitation, if known;

(5) the wishes of the parents, if known;

(6) the ability of the kinship caregiver family to assume permanent care of the child;

(7) the child's property and assets, if known;

(8) the wishes of the child, if appropriate;

(9) any current involvement of achild with the division if the child has an open division case
and is actively receiving services,

(20) certification from the caregiver that the caregiver has been providing care and support
for the child, while the child has been residing in the caregiver's home, for at least the last 12
consecutive months;

(11) the results from a criminal history record background check and a domestic violence
central registry check of the caregiver and any adult residing in the caregiver's household
conducted pursuant to section 9 of P.L.2001, ¢.250 (C.30:4C-86);

(12) the results from a child abuse record check arranged for and coordinated by the division
pursuant to section 9 of P.L.2001, ¢.250 (C.30:4C-86); and

(13) the results of the caregiver's home review.

C.3B:12A-6 Considerations for appointment as kinship legal guardian.

6. a. In making its determination about whether to appoint the caregiver as kinship legal
guardian, the court shall consider:

(1) if proper notice was provided to the child's parents;

(2) the best interests of the child;

(3) the kinship caregiver assessment;

(4) incasesin which the division isinvolved with the child as provided in subsection a. of
section 8 of P.L.2001, ¢.250 (C.30:4C-85), the recommendation of the division, including any
parenting time or visitation restrictions;

(5) thepotential kinship legal guardian'sability to provide a safe and permanent home for the
child;

(6) the wishes of the child's parents, if known to the court;

(7) thewishesof the child if the child is 12 years of age or older, unless unique circumstances
exist that make the child's age irrelevant;

(8) the suitability of the kinship caregiver and the caregiver's family to raise the child,;

(9) the ability of the kinship caregiver to assume full legal responsibility for the child,;

(10) the commitment of the kinship caregiver and the caregiver's family to raise the child to
adulthood;

(11) the results from the child abuse record check conducted pursuant to section 9 of
P.L.2001 , c.250 (C.30:4C-86); and

(12) the results from the criminal history record background check and domestic violence
check conducted pursuant to section 9 of P.L.2001, ¢.250 (C.30:4C-86). In any case in which
the caregiver petitioning for kinship legal guardianship, or any adult residing in the prospective
caregiver's home, has a record of criminal history or a record of being subjected to a final
domestic violence restraining order under P.L.1991, ¢.261 (C.2C:25-17 et seq.), the court shall
review the record with respect to the type and date of the criminal offense or the provisions and
date of the final domestic violence restraining order and make a determination as to the
suitability of the person to become a kinship legal guardian. For the purposes of this paragraph,
with respect to criminal history, the court shall consider convictions for offenses specified in
subsections c., d. and e. of section 1 of P.L.1985, ¢.396 (C.30:4C-26.8).

b. Thecourt shall not award kinship legal guardianship of the child unless proper notice was
served upon the parents of the child and any other party to whom the court has awarded custody
or parenting time for that child, in accordance with the Rules of Court.

c. The court shall not award kinship legal guardianship of the child solely because of
parental incapacity.

d. The court shall appoint the caregiver as a kinship legal guardian if, based upon clear and
convincing evidence, the court finds that:

(1) each parent'sincapacity is of such a serious nature as to demonstrate that the parents are
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unable, unavailable or unwilling to perform the regular and expected functions of care and
support of the child;

(2) the parents inability to perform those functions is unlikely to change in the foreseeable
future;

(3) incasesinwhich the division isinvolved with the child as provided in subsection a. of
section 8 of P.L.2001, ¢.250 (C.30:4C-85), (a) the division exercised reasonable efforts to
reunify the child with the birth parents and these reunification efforts have proven unsuccessful
or unnecessary; and (b) adoption of the child is neither feasible nor likely; and

(4) awarding kinship legal guardianship isin the child's best interests.

e. The court order appointing the kinship legal guardian shall specify, as appropriate, that:

(1) akinship legal guardian shall have the same rights, responsibilities and authority relating
to the child as a birth parent, including, but not limited to: making decisions concerning the
child's care and well-being; consenting to routine and emergency medical and mental health
needs; arranging and consenting to educational plans for the child; applying for financial
assistance and social services for which the child is eligible; applying for a motor vehicle
operator's license; applying for admission to college; responsibility for activities necessary to
ensure the child's safety, permanency and well-being; and ensuring the maintenance and
protection of the child; except that a kinship legal guardian may not consent to the adoption of
the child or a name change for the child,

(2) the birth parent of the child retains the authority to consent to the adoption of the child
or a name change for the child;

(3) the birth parent of the child retains the obligation to pay child support;

(4) the birth parent of the child retainsthe right to visitation or parenting time with the child,
as determined by the court;

(5) the appointment of a kinship legal guardian does not limit or terminate any rights or
benefits derived from the child's parents, including, but not limited to, those relating to
inheritance or eligibility for benefits or insurance; and

(6) kinship legal guardianship terminates when the child reaches 18 years of age or when the
child is no longer continuously enrolled in a secondary education program, whichever event
occurs later, or when kinship legal guardianship is otherwise terminated.

f.  Anorder or judgment awarding kinship legal guardianship may be vacated by the court
prior tothe child's 18th birthday if the court finds that the kinship legal guardianship is no longer
in the best interests of the child or, based upon clear and convincing evidence, the court finds
that the parental incapacity or inability to care for the child that led to the original award of
kinship legal guardianship is no longer the case and termination of kinship legal guardianshipis
in the child's best interests.

In cases in which the division was involved, when determining whether a child should be
returned to a parent, the court may refer a parent for an assessment prepared by the division, in
accordance with regulations adopted by the commissioner.

g. Anorder or judgment awarding kinship legal guardianship may be vacated by the court
if, based upon clear and convincing evidence, the court finds that the guardian failed or isunable,
unavailable or unwilling to provide proper care and custody of the child, or that the guardianship
is no longer in the child's best interests.

C.30:4C-84 Definitions relative to kinship legal guardianship and State agency action.

7. Asused in sections 7 through 10 of P.L.2001, ¢.250 (C.30:4C-84 et seq.):

"Caregiver" means a person over 18 years of age, other than a child's parent, who has a
kinship relationship with the child and has been providing care and support for the child, while
the child has been residing in the caregiver's home, for at least the last 12 consecutive months.

"Child" means a person under 18 years of age, except as otherwise provided in P.L.2001,
€.250 (C.3B:12A-1 et al.).

"Commissioner" means the Commissioner of Human Services.

"Court" means the Superior Court, Chancery Division, Family Part.

"Division" means the Division of Y outh and Family Servicesin the Department of Human
Services.
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"Kinship caregiver assessment” means a written report prepared in accordance with the
provisions of P.L.2001, ¢.250 (C.3B:12A-1 et al.) and pursuant to regulations adopted by the
commissioner.

"Kinship legal guardian” means a caregiver who is willing to assume care of a child due to
parental incapacity, with the intent to raise the child to adulthood, and who is appointed the
kinship legal guardian of the child by the court pursuant to P.L.2001, ¢.250 (C.3B:12A-1 et a.).
A kinship legal guardian shall be responsible for the care and protection of the child and for
providing for the child's health, education and maintenance.

"Kinship relationship” meansafamily friend or apersonwith abiological or legal relationship
with the child.

C.30:4C-85 Conduct of kinship caregiver assessment in certain cases.

8. a. Inthe case of a child who has been removed from his home by the division within the last
12 months, or for whom the division has an open or currently active case and where legal
representation is currently being provided by the Office of the Public Defender either through
its Law Guardian Program or Parental Representation Unit:

(1) The kinship caregiver assessment required pursuant to section 5 of P.L.2001, c¢.250
(C.3B:12A-5) shall be conducted by the division, at no cost to the caregiver.

(2) An indigent parent and child shall be afforded the same right to legal counsel and
representation as in actions under P.L.1974, c.119 (C.9:6-8.21 et seq.) and section 54 of
P.L.1999, ¢.53 (C.30:4C-15.4).

(3) In cases where the child has been placed in the caregiver's home by the division and the
child hasresided in the caregiver'shomefor at |east the last 12 consecutive months, the caregiver
shall obtain the consent of the division in order to petition the court for the appointment of the
caregiver as kinship legal guardian of the child. The appointment of akinship legal guardian for
achild shall be considered by the court as the permanent placement for the child.

b. Inall cases other than those specified in subsection a. of this section:

(1) The kinship caregiver assessment required pursuant to section 5 of P.L.2001, c¢.250
(C.3B:12A-5) shall be conducted by an agency in accordance with regulations adopted by the
commissioner.

(2) The costs for the kinship caregiver assessment shall be borne by the department in cases
where a financially eligible individual is applying for cash assistance under a kinship care
program or pilot program provided by the department, for which kinship legal guardianship is
a requirement for receiving such assistance. For all other cases under this subsection, the
caregiver shall be responsible for all of the costs of the kinship caregiver assessment.

C.30:4C-86 Checks required prior to submission of petition.

9. a. Prior to the submission of a petition for appointment as a kinship legal guardian, the
caregiver and any adult residing in the caregiver's household shall undergo:

(1) acriminal history record background check, which shall be conducted by the Division of
State Police in the Department of Law and Public Safety and shall include an examination of its
own files and the obtaining of asimilar examination by the Federal Bureau of Investigation; and

(2) adomestic violence central registry check, which shall be conducted by the Division of
State Police. The Division of State Police shall provide a report on all incidents of domestic
violence perpetrated by the caregiver and any adult in the caregiver's household.

The Division of State Police shall provide the results of the criminal history background and
central registry checks to the commissioner or his designee.

b. Prior to the submission of a petition for appointment as a kinship legal guardian, the
division shall arrange for and coordinate a division child abuse registry record check. The
division shall report the results of the registry check directly to the court.

C.30:4C-87 Kinship legal guardianship as alternative disposition.

10. With respect to acomplaint initiated by the division pursuant to P.L.1974, c¢.119 (C.9:6-
8.21 et seq.) and section 15 of P.L.1951, ¢.138 (C.30:4C-15):

a  Only the division or the court shall have legal standing to seek a kinship legal
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guardianship arrangement as an alternative disposition. The parents of the child who is the
subject of the complaint may request, with appropriate notice to the division, that the court
consider akinship legal guardianship arrangement as an alternative disposition. If the division
agreesto akinship legal guardianship arrangement as an alternative disposition, the division shall
not be required to file anew petition, but may amend the pending complaint in accordance with
the Rules of Couirt.

b. If the court appoints akinship legal guardian as an alternative disposition, the court shall
consider such an appointment as the final disposition of the complaint.

C.30:4C-88 Rules, regulations.

11. The Commissioner of Human Services, pursuant to the "Administrative Procedure Act,"
P.L.1968, c.410 (C.52:14B-1 et seq.), shall adopt rules and regulations to effectuate the
purposes of this act.

C.3B:12A-7 Court rules.
12. The Supreme Court of New Jersey may adopt court rules to effectuate the purposes of
this act.

13. N.J.S.2B:2-1 is amended to read as follows:

Number of judges.

2B:2-1. Number of Judges.

a. The Superior Court shall consist of 441 judges.

b. (1) The Superior Court shall at all times consist of the following number of judges, who
at the time of their appointment and reappointment were resident of each county:

Atlantic ....... ... . . 11
Bergen ... 28
Burlington ............ ... .. i 10
Camden ............. i 16
CapeMay ... 4
Cumberland. ......... ... ... ... 7
ESSEX oo 34
Gloucester ...t 11
Hudson............ . .. 24
Hunterdon ........... ... . ..., 3
MErCEr . 9
Middlesex .......... ... 24
Monmouth .......... ... .. ... . ... ... .... 18
MOITIS 16
OceaN ... i e 15
Passaic ............ci 17
Salem .. 3
SOMEISEt ..o e 6
SUSSEX vt ittt e 4
UNion ... 20
Warren ... 3

(2) Additionally, the following number of those judges of the Superior Court satisfying the
residency requirements set forth above shall at all times sit in the county in which they reside:

Atlantic ........ ... 4
Bergen ... 12
Burlington .......... ... ... 4
Camden ... 8
CapeMay ........iiii 2
Cumberland. .......... .. .. .. . .., 4

ESSeX ... 14
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Gloucester. ... 6
Hudson......... ... 6
Hunterdon ........... ... . ..., 2
MErCEr .. 6
Middlesex. . ... 8
Monmouth .......... ... .. ... .. ... ... 4
MOITIS o 6
OCEaN ... e 8
PassaiC ..........ccciii 6
Salem ..

SOMEISEt .o 4
SUSSEX v it ittt e 2
UNioN ... 6
Warren ... e 2

14. a. Thereis appropriated to the Administrative Office of the Courts from the General Fund
$464,000 for costs associated with the additional judgeships created by this act.

b. Thereisappropriated to the Administrative Office of the Courts from the General Fund
$1,401,000 for staff associated with the operation of the additional judgeships created by this
act.

c. There is appropriated to the Office of the Public Defender from the General Fund
$872,716 for costs associated with implementation of the kinship legal guardianship program.

15. Thisact shall take effect January 1, 2002, except that sections 13 and 14 shall take effect
December 1, 2001

Approved October 11, 2001.
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