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PROCEDURAL HISTORY

On April 2, 1981, Essex County Indictment No. 4225-8-80 was
filed, charging defendant Alberto Scabone with the murder of Monica
Scabone, contrary to N.J.S.A. 2C:11-3 (count.one); the murder of
Yannet Estevez, contrary to N.J.S.A. 2C:11-3 (count two); the
murder of Norma Estevez, contrary to N.J.S.A. 2C:11-3 (count
three); and second-degree arson, contrary to N.J.S.A. 2C:17-
la(2)(count four). (Da 1 to 5).

With the Honorable Eugene J. Codey, Jr., J.S.C. presiding,
defendant was tried before a jury on November 9, 10, 12, 15, 16, 17
and 18, 1993. The jury convicted defendant as to the
passion/provocation manslaughter of Monica Scabone, the Estevez
murders and as to the arson charge. (Da 6).

On January 14, 1994, Judge Codey sentenced defendant as
follows: 10 years' imprisonment with a_ five-year parole
disqualifier as to the manslaughter conviction; 30 vyears'
imprisonment with a 15-year parole disqualifier as to each of the
murder convictions; and 10 years' imprisonment with a five-year
parole disqualifier as to the arson conviction. Each of the terms
were imposed to run consecutively with one another. Accordingly,
defendant's aggregate sentence was 80 years' imprisonment with a
40-year parole disqualifier. A $30 Violent Crimes Compensation

Board penalty was assessed on each of the four convictions. (Da 6;



8T 37-6 to 38-10").
On March 14, 1994, defendant filed a Notice of Appeal with the
Appellate Division. (Da 8).

' "1T" denotes transcript dated November 9, 1993.
"2T" denotes transcript dated November 10, 1993.
"3T" denotes transcript dated November 12, 1993.
"4T" denotes transcript dated November 15, 1993.
"ST" denotes transcript dated November 16, 1993.
"6T" denotes transcript dated November 17, 1993.
"7T" denotes transcript dated November 18, 1993.
"8T" denotes transcript dated January 14, 1994.



STATEMENT OF FACTS

On April 2, 1981, at 10:17 p.m., a fire alarm was sounded for
239 Bloomfield Avenue in Newark, a three-story frame building,
containing a store in the first floor's front and an apartment in
the floor's rear, one apartment on the second -floor and one
apartment on the third floor. (1T 27-20 to 28-22). Firefighters
were dispatched to the scene and upon their arrival discovered in
the bedroom of the first floor apartment, where the fire
originated, the fully-clothed bodies of three women -- Monica
Scabone, Yannet Estevez and Norma Estevez -- lying on twin beds.
(1T 29-19 to 30-18).

A subsequent arson investigation of the fire-damaged apartment
revealed that an undetermined flammable liquid had been used to
accelerate the fire. (1T 61-8 to 19). Autopsies of the three
women disclosed that they had died prior to the start of the fire,
as there were no traces of carbon monoxide in their bodies.
Multiple stab wounds, resulting in massive hemorrhaging, was the
cause of death for each of the three women. (2T 84-14 to 92-1).

In April 1981, defendant resided Qith his wife, Monica, their
son, Alberto, Monica's sister, Yannet, and Monica's mother, Norma,
in the first-floor apartment. (2T 50-13 to 52-8). According to
Ana Gonzalaz, another sister of Monica's, she often had witnessed
defendant and Monica "fight[ing] about anything, everything." (2T
52-6 to 12). More particularly, defendant was "very jealous" of
Monica, as "[h]e didn't want her to get made up. He didn't want
her to get dressed up. He didn't let her have friends, male or
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female." (2T 52-16 to 22). when'they fought, Monica "defended
herself" physically. (2T 55-5 to 9).

In March 1980, Gonzalaz was in the apartment when, she
recalled, defendant hit Monica with a bottle and yelled that he was
going "to burn the house." (2T 56-23 to 57-25). While Monica and
defendant were visiting his parents in Uruguay in January 1988,
defendant, according to Gonzalaz, threatened to kill Monica and her
entire family. (2T 58-22 to 59-13). Gonzalaz also remembered that
defendant had threatened to kill Monica "[m]any times" and "always
said" that he would burn down their apartment. (2T 59-23 to 60-4).
However, because Gonzalaz did not believe the threats, she never
contacted the police. (2T 60-5 to 9).

Leopoldo Silva, who was married to a third sister of Monica's,
frequently spent time with defendant. On one occasion, at an
indeterminate date, when defendant, Monica and other relatives were
at his house, Silva recalled defendant's saying, for no apparent
reason, "I'm going to kill these three crazy women." Defendant
obviously was referring to Monica, Yannet and Norma, who were in
the kitchen. When Silva smiled, defendant responded that he was
serious, adding that he would go to Mexico or to Uruguay after the
killings. Still not taking defendant's threat seriously, Silva
never reported it to the police. (2T 68-23 to 73-20).

In the evening of the fire, between 9:00 and 9:20, Jose German
Delsid, an illegal alien using the name "Secundo Cunas" to conceal
his true identity, arrived at defendant's apartment. Delsid worked
with defendant at a factory that processed copper wire in West
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Caldwell and hoped that defendant would drive him to work for their
nightly shift, 11:00 p.m. to 7:00 a.m. However, when no one
answered his knocking on the door, Delsid went to a nearby diner to
eat. There he saw Gerardo Guerrero, another co-worker at the
factory. A brief time later, Delsid, along with Guerrero, returned
to defendant's apartment. About 10 to 15 minutes later, defendant,
carrying a suitcase and television set, exited the apartment with
his young son, Alberto. Using defendant's car, the four proceeded
to the factory. (1T 98-14 to 102-12).

En route, Delsid asked defendant why he was bringing his
little boy with him. According to Delsid, defendant replied that
he was having problems with his wife, that she was very jealous.
(1T 108-16 to 23). Defendant also mentioned that he did not have
anyone to take care of his son and supposedly asked how much time
it would take to get to "the border of Canada, Miami [sic]." (1T
108-23 to 109-3). Upon their arrival at the factory, at about
10:49 p.m., the "punch-in" time for Delsid (1T 103-12 to 104-4),
the three men entered while Alberto stayed in the car (1T 109-6 to
Mo

As Delsid began working, defendant and Guerrero spoke to their
supervisor. A "real nervous" Guerrero and a "very quiet" defendant
explained that defendant's wife had thrown him out of the
apartment, that defendant was going to spend the night at
Guerrero's house and that he needed his paycheck. The supervisor
complied, handing defendant his paycheck, and the two men left the
factory. A short time later, Guerrero returned, alone, to work.

T Y



The next morning,‘after completion of his shift, Guerrero offered
Delsid a ride home in defendant's car. En route, they stopped off
at Guerrero's apartment, where Guerrero picked up defendant and his
son so that they could determine if Delsid's wife would take care
of Alberto. However, without any inquiry as to his wife's being
willing to take care of the boy, Delsid was dropped off in front of
his building. (2T 12-3 to 18-11).

Later that day, at about 1:00 p.m., defendant went to a travel
agency in Elizabeth and made plane reservations to Uruguay for two,
one-way for Alberto and round-trip for himself. But because
defendant did not have the money to purchase the tickets, he never
received them. (3T 76-18 to 83-4).

During Easter week in April 1981, Elieth Camacho Alvarado,
while on vacation in Mexico City, met defendant and his son in a
park. Defendant introduced himself as "Alberto," and in response
to her inquiry as to the whereabouts of the child's mother,
defendant replied that he was a widower. Learning that Alvarado
was going to return to her native Costa Rica, defendant volunteered
that he was going to go there and asked for her phone number. She
granted his request. (3T 40-2 to 43-3; 3T 71-12 to 14).

About a month after their meeting, defendant, along with his
son, arrived in Costa Rica and contacted Alvarado. The two began
dating one another, and Alvarado knew him as Marguerito Ramirez
Rodriguez (defendant told her that he preferred "Alberto," his
father's name) and to be of Mexican descent. She learned from him
that his wife, sister-in-law and mother-in-law had died in an
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automobile accident. During defendant's stay in Costa Rica, his
mother visited him and took his son with her upon completion of the
visit. (3T 39-20 to 23; 3T 43-9 to 45-7; 3T 71-18 to 24).

Defendant and Alvarado eventually settled together in
Veracruz, Mexico, where they had disagreements because defendant
was "very jealous. He wanted me to get pregnant later, and for
that reason we had problems." (3T 45-16 to 46-4). Although
Alvarado gave birth to defendant's child in 1983, problems
continued, resulting in Alvarado's leaving defendant with their
child and returning to Costa Rica to 1live with her parents.
Defendant, however, followed her, and the two resumed living
together. A second child was born to them in 1985, and defendant
and Alvarado were married in 1987. Nevertheless, because defendant
"went'around with a lot of women," and "[hle was always very
jealous of everything, of things that he imagined," their marriage
faltered. (3T 46-6 to 50-7).

Sometime after their marriage, defendant's parents visited
them and Alvarado discovered Scabone to be defendant's surname, not
Ramirez Rodriguez. Now suspicious of her husband's true identity,
Alvarado contacted her girlfriend in Los Angeles and related her
discovery. At about this time, as the marriage deteriorated
further, Alvarado went to a lawyer to institute divorce
proceedings. (3T 50-21 to 53-15).

Approximately the end of 1988, Alvarado learned from his Los
Angeles friend that defendant was a fugitive, having been charged
with killing his wife and his wife's family. A disbelieving
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Alvarado contacted Interpol, the International police, who
confirmed this information. Against her expressed wishes,
defendant's name was publicized in the media. Subsequently, as a
result of her children receiving inquiries and taunts about their
"killer" father, Alvarado moved with them to Guadalajara, Mexico.
(3T 57-18 to 60-7).

Months after their return to Mexico, defendant appeared at the
residence, assured Alvarado that everything was going to be all
right and announced that he was going to live with them. Alvarado
accepted him into the home and, in the beginning, defendant behaved
very well. However, the situation soon worsened dramatically, when
defendant threatened to kill her. (3T 61-13 to 62-6). One
Christmas, while Alvarado's mother and sister were visiting them,
defendant threatened to kill them. At this time, Alvarado
confronted him with the deaths of his previous wife and her family,
asking him if he was going to do the same things that "you did that
one day." According to her, defendant retorted, "If I have to do
it, I'm going to do it again." (3T 62-8 to 23).

On a subsequent occasion, at an indeterminate date, defendant
detailed the killings to her. According to her, he related his
wife grabbing a knife from above the bed while they were fighting;
his taking the knife away from her and wounding her with it; his
then panicking and killing her; and his subsequently killing his
wife's mother and sister when they arrived at the apartment. (3T
63-7 to 64-2).

With defendant's emotional state seemingly hitting rock-bottom
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and certain that defendant eventually would attempt to kill her,
Alvarado went to the Mexican police, who were disinterested because
the Kkillings had not occurred within their jurisdiction.
Consequently, in January 1993, Alvarado went to the American
Consulate in Guadalajara, where she spoke to Gilbert Alvarez, a
special agent for the F.B.I. (3T 64-18 to 65-19). She recalled
telling him that defendant had confessed the killings to her. (3T
71-4 to 6). However, Alvarez remembered, as corroborated by his
notes taken during the Alvarado interview, that she believed
defendant was wanted for the killings but that he was unaware as to
her having knowledge of the killings. (5T 86-5 to 87-5). 1In any
event, a telex between Alvarez and authorities in Newark confirmed
defendant's wanted-status, and he was apprehended soon after the
telecommunication. (5T 88-1 to 10).

Defendant, testifying in his own behalf, denied killing his
wife, mother-in-law or sister-in-law. (5T 15-18 to 20). To the
contrary, he professed his love for Norma and considered Yannet to
be "like his little sister." (5T 56-17 to 57-9). He readily
conceded using the word "kill" in reference to family members,
though just as "an expression I always say," but denied ever
threatening to burn his house down or telling Silva that he would
go to Mexico or to his native Uruguay after "killing" the three
women. (5T 39-3 to 40-3; 5T 47-10 to 13).

Regarding the evening of April 2, 1981, defendant told of
returning to his apartment with his son at about 9:40, after having
"been shopping and in the company of a few friends, only to find
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smoke in the apartment and the three women dead. (5T 20-15 to 24-
16; ST 69-3 to 4). Just after he attempted to extinguish the dying
fire, Guerrero and Delsid (whom defendant knew as Cunas) arrived
outside the apartment door and discouraged defendant from calling
the police. (5T 24-7 to 10; 5T 27-9 to 25). Defendant, not
carrying anything but his son from the apartment (a valise and
television set had been placed in his car's trunk sometime before
the incident, in an attempt to sell them at work) drove to work
with his two co-workers and his son. (5T 28-2 to 29-3). En route,

defendant mentioned that Monica and he "had a lot problems with

other people." (5T 31-3 to 6). Thus fearing for his own safety
and his son's -- having witnessed the remains of his wife and part
of her family -- defendant fled to Mexico soon thereafter, and

until the murders were solved. (5T 37-18 to 19; 5T 71-4 to 9).
Because it was very difficult, if not impossible, for foreigners to
obtain employment in Mexico, defendant received a birth certificate
from his friend Marguerito Ramirez Rodriguez, prior to departing,
and subsequently assumed his identity. (5T 18-13 to 20; 5T 37-15
to 16).
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LEGAL ARGU T
POINT I - THE ADMISSION OF OTHER CRIMES, WRONGS OR ACTS
EVIDENCE CONSTITUTES REVERSIBLE ERROR.
(PARTIALLY RAISED BELOW)

A. Ana Gonzalaz and Leopoldo Silva Testimony

In opening to the jury, the prosecution stated, in pertinent
part:

Investigators start talking to relatives.
They start talking to the relatives of Monica
Scabone, Yannet Estevez and Norma Estevez.
They talk to an Ana Gonzalaz, who was the
sister of Monica Scabone, and they say, gees,
do you know anything about where he is or what
happened here?

The relatives give a few leads which turn out
to be nothing. But, more importantly, they
tell that there were prior occasions where
Alberto Scabone had threatened to kill Monica,
his wife, and her family. [1T 9-16 to 24.]

Defense counsel objected at this point and requested a side
bar, which was granted. At the side bar, counsel mentioned that
the prosecution's comments regarding Gonzalaz's expected testimony
"sounds like Rule 55 [sic] material to me." (1T 10-8). However,
as to her testimony and regarding the similarly anticipated
testimony of Leopoldo Silva,. defendant's brother-in-law, counsel
did not pursue his objection at this time, adding, "I really don't
have any objection to the brother-in-law, and probably none to the
sister, but I will raise it again when the time comes to testify if
I need to." (1T 11-1 to 15).

The prosecution then resumed the opening to the jury:

Again, you will hear the live testimony of Ana
Gonzalaz, and what types of threats she heard,
and what the exact nature of those threats
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were.
You're also going to hear from Leopoldo Silva.

Now, Leopoldo Silva is the brother-in-law of
Alberto Scabone, and the brother-in-law of
Monica Scabone, Yannet Estevez and the son-in-
law of Norma Estevez.

He will also testify as to the threats that
Scabone made against the women, and he will
tell you exactly when and where those threats
were made, and why he did nothing about those
threats. [1T 11-22 to 12-7.]

Prior to Gonzalaz's testifying before the jury, the
prosecution made the following proffer to the court:

She will testify, or she's planning to testify
in conjunction with her statement where she
states that on prior occasions Alberto Scabone
had threatened to kill her sister and had also
threatened to burn the house down, burn the
apartment down on Bloomfield Avenue.

She gives a specific time as to when the
actual statement was made. She gives a second
instance when she was down in Uruguay. The
first instance is in March of 1980. The
second instance is November of 1980, when the
family was down in Uruguay where he had
threatened to kill -- this defendant had
threatened to kill his wife, and the other
instance in March of '80, he had threatened to
kill Monica Scabone, and he said he was going
to burn the house down.

She will also testify as to the relationship.
They were always arguing and fighting, and
that he was always jealous of her, and that
she would fight him back, and that she herself
was a physically aggressive woman. [2T 39-10
to 40-1.]
Defense counsel objected to Gonzalaz's so testifying, citing
N.J.R.E. 404(b) and adding that even if her testimony fell within

one of the rule's exceptions, the testimony's probative value was
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undermined "by attenuation in time" as to the crimes of April 2,

1981.

(2T 40-21 to 43-11).

The trial court deemed the testimony admissible,

pertinent part:

I am, in fact, going to allow the testimony of
these two witnesses. I've weighed the
prejudice possibly to Mr. Scabone. I find
that the probative value of this information
clearly outweighs any problem that it might
cause for Mr. Scabone. [2T 46-7 to 11.]

* * *

There's a case which I think is exactly on
point, State v. Engel, 249 N.J. Super., at
Page 336, and that is a very similar case
involving a husband who had prior evidence of
threats and acts of violence against his
former wife. It was admitted at that trial,
and in that trial he had hired a hit man to
murder his wife. The Court in that proceeding
allowed all of that testimony in because it
shows a continuing enduring hostility between
the parties which I think is the underlying
thing here.

There was a severe situation between the
parties based on the testimony we've already
heard from a number of other witnesses.

Mr. Scabone had informed other co-workers that
he was -- he was very jealous of his wife, and
he had been thrown out of the house, and that
hostility obviously goes to the intent, to the
motive of Mr. Scabone. It's definitely a
relevant issue. How much weight a jury wants
to give it, that's totally and entirely up to
a jury. Likewise, the fact that the testimony
is coming in from relatives of the decedents
in the case is a factor that can be explored
by [defense counsel]. It does not foreclose
him in any way. Again, the jury can weigh the
information and consider the sources from
which it comes in, but the information in the
interest of truth this jury should definitely
have. So we're going to allow it all in. [2T
46-18 to 47-16.]
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* * *

Just supplementing my ruling on the 404 issue,
I also want to make it clear that I find the
factors that were specified in State v.
Cofield to apply. The matters being discussed
by the next two witnesses [Ana Gonzalaz and
Leopoldo Silva] are relevant to a material
issue, that being intent, motive and jealousy;
that they're similar in nature and kind, and
they've been reasonably proximately close in
time, and that the evidence is more than clear
and convincing beyond not only that standard
but beyond a reasonable doubt that it should
be allowed in. [2T 47-21 to 48-4.]

Ana Gonzalaz then proceeded to testify before the jury that
she often had witnessed her sister Monica and defendant "fight([ing]
about anything, everything." (2T 52-6 to 12).  More particularly,
defendant was "very jealous" of Monica, as "[h]e didn't want her to
get made up. He didn't want her to get dressed up. He didn't let
her have friends, male or female." (2T 52-16 to 22). When they
fought, Monica "defended herself" physically. (2T 55-5 to 9).

In March 1980, Gonzalaz remembered being in the apartment when
defendant hit Monica with a bottle and yelled that he was going "to
burn the house." (2T 56-23 to 57-25). While Monica and defendant
were visiting his parents in Uruguay in January 1981, Gonzalaz
heard defendant threaten to kill Monica and her entire family. (2T
58-22 to 59-13). Gonzalaz also recalled defendant's threatening to
kill Monica "[m]any times" and "always said" that he would burn
down their apartment. (2T 59-23 to 60-4). However, because
Gonzalaz did not believe the threats, she never contacted the
police. (2T 60-5 to 9).

Silva followed Gonzalaz to the stand. He told the jury about
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one occasion, at an indeterminate date, when defendant, Monica and
other relatives were at his house, and defendant, for no apparent
reason, said, "I'm going to kill these three crazy women."
Defendant obviously was referring to Monica, Yannet and Norma, who
were in the kitchen. When Silva smiled, defendant responded that
he was serious, adding that he would go to Mexico or to Uruguay
after the killings. Still not taking defendant's threat seriously,
Silva never reported it to the police. (2T 68-23 to 73-20).

In summation to the jury, the prosecution recounted the
Gonzalaz-Silva testimony. (6T 41-24 to 42-5; 6T 47-5 to 48-14).

As to this Gonzalaz-Silva testimony (and that of Elieth
Camacho Alvarado, defendant's second wife), the trial court charged
the jury, as follows:

The State presented testimony during the
course of this trial of a number of people.
Some of those were Ana Gonzalaz, who is the
sister of Monica Scabone and the sister of
Yannet Estevez, and Leopoldo Silva, a brother-
in-law of some of those individuals,
pertaining to incidents and statements that
were allegedly made and done by Mr. Scabone
prior to the April 2, 1981 date set out in
this indictment that brings us here for this
trial.

You also heard testimony from Mr. Scabone's
present wife, Mrs. Alvarado Camacho [sic],
regarding a threat that was allegedly made to
her during the course of their marriage. This
evidence was offered for a very limited and
specific purpose.

As I told you during the course of the trial
[sic), evidence that a person committed a
prior wrong on a specified occasion is
inadmissible to prove his disposition to
commit the crimes for which he has been
indicted and is presently on trial. 1In other
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words, such evidence
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out
himself
directed toward the three
that
Norma Estevez and Yannet Estevez.

malice or
the marital
and Monica

of
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the admission of Gonzalaz's and silva's testimony as

acts constitutes reversible error.

acts. Evidence of
or acts is not
disposition of a
he acted in

Such evidence may be
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This rule, the successor to Evid. R. 55, "prohibits the

admissibility of other crimes simply to show that the defendant had

a propensity to act in a certain way." State v. Stevens, 222 N.J.
Super. 602, 614 (App. Div. 1988), aff'd 115 N.J. 289 (1989)(citing
State v. Kociolek, 23 N.J. 400, 419 (1957)). It is designed to

"protect defendants from the potentially great prejudice inherent
in 'other like crimes' evidence, since the average jury will much
more readily accept the belief that one is guilty of the crime
charged where it is demonstrated that he has committed a similar
crime." State v. Peltack, 172 N.J. Super. 287, 292 (App. Div.
1980), certif. denied, 84 N.J. 474 (1980); see also State v. Moore,
113 N.J. 239, 275 (1988); State v. Gibbons, 105 N.J. 67, 77 (1987);
State v. Ortiz, 253 N.J. Super. 239, 242-43 (App. Div. 1992),
certif. denied, 130 N.J. 6 (1992).

In State v. Cofield, 127 N.J. 328, 338 (1992), our Supreme
Court identified the criteria for admitting other crime evidence:
1) The evidence of the other crime must be
admissible as relevant to a material issue; 2)

It must be similar in kind and reasonably
close in time to the offense charged; 3) The
evidence of the other crime must be clear and
convincing; and 4) The probative value of the
evidence must not be outweighed by its
apparent prejudice. [Quoting Abraham P.
Ordover, Balancing The Presumptions Of Guilt

And Innocence: n
609(a), 38 Emory L.J. 135, 160 (1989)(footnote
omitted).]

To be sure, evidence of arguments or violence between a
defendant and a homicide victim has been admitted under Evid. R. 55
or its precursor. See State v. Ramseur, 106 N.J. 123, 267
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(1987)(evidence of prior peatings and threats admissible as to
intent); State v. Mulero, 51 N.J. 224, 228-29 (1968)(evidence that
the defendant peat his mother admissible to show his intent when he
peat his daughter to death); Stat v . Donohue, 2 N.J. 3g1, 388
(1949) (evidence of the prior peatings of the defendant's wife, the
murder victim, admissible to show malice when the defendant was
accused of his wife's killing); state V. Lederman, 112 N.J.L. 366,
372-73 (E. & A. 1934) (evidence of beating by the defendant of her
husband three days before she allegedly peat him to death
admissible to show malice and common scheme); State V. Schuyler, 75
N.J.L. 487, 488 (E; & A. 1907) (evidence of altercation petween the
defendant and the homicide victim to show malice); State V.
slobodian, 120 N.J. Super. 68, 75 (APP- piv. 1972). certif. denied,
62 N.J. 77 (1972) (evidence that the defendant threatened his wife

with the pistol two months pefore he shot her admissible to how his

state df mind); State V. Engel, 249 N.J. Super. 336, 372 (APP- Div.
1991), certif. denied, 130 N.J. 393 (1992) (prior acts of violence

and threats highly relevant with respect to the issue of motive).

Except for Engel, the common thread that ran through all the
other cases was the defendant's intent, or state of mind; that is,
there was no dispute that the defendant killed the victim, but
rather in issue was the defendant's culpability for having
committed the act. In the matter at bar -- notwithstanding the
trial court's limiting jpnstruction to the contrary -~ defendant's
intent never was in issue, as he denied being the killer.
Therefore, the wgrial court's failure to focus the jury's attention
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on the limited purpose for which the evidence was admissible
allowed the jury such free rein that it was clearly capable of
confusing propensity" with the evidence as to the specific
allegations, mandates a reversal of defendant's convictions.
cofield, supra, 127 N.J. at 342.

As to the admissibility of the Gonzalaz-Silva testimony of
prior bad acts supposedly paralleling the "mdtive" or "enduring
hostility" exception recognized in Engel, there the '"reasonably
close in time," cofield, supra, 127 N.J. at 238, violence or
threats were specified (the last being a couple of months before
the killing). In the instant matter, only one of defendant's
alleged prior violence or threats to his wife occurred within a
comparable time frame (January 1981, three months preceding the
killings), while the remaining threats and violence were, in ore
instance, too attenuated to the killings (occurring in Mawch
19890), or, as in gilva's testimony and in mich of Gonzalaz's
nebulous testimony ("[m]any times," "always said"), lacking any
time period whatsoever. Thus, at the very most, if one assumes the
continued viability of Engel, in that two or three months is
"reasonably clcse in time," only Gonzalaz's testimony as to her
having heard defendant threaten to kill Monica and her family in
January 1981 should have been admitted. See also Ramseur, supra,
106 N.J. at 266, "The temporal remoteness of a past wrong effects
its probative value."

Absent the remaining acts of prior violence and threats
alleged by defendant to his wife, the State's case against
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defendant was grounded upon extremely tenuous circumstantial
evidence: the alleged threat by defendant in January 1981 was
testified to by Gonzalaz, Monica's vengeful sister, and even if one
assumes the veracity of her testimony, defendant explained that he
often used "kill" merely as "an expression" (5T 39-4 to 7),
testimony supported by Gonzalaz's disbelieving the threat (2T 60-5
to 9); the alleged confession by defendant's estranged second wife,
whose credibility, particularly as to the "confession," was
obliterated by Gilbert Alvarez's testimony that, according to her
belief, defendant was unaware that she knew of the killings (5T 86—
5 to 87-5); defendant's "flight" to Central America, explained by
defendant's fear that the person(s) who killed his wife and her
family members also intended to get him, and that he would be
accused unjustly of the killings (5T 37-18 to 19; ST 71-4 to 9);
the mysterious Jose German Delsid's paid testimony (1T 98-5 to 8)
that he, an illegal alien and residing in the United Statés under
a fictitious name (1T 98-14 to 99-1), saw defendant remove his
suitcase and television set from the apartment and heard him say
that he and his wife were having problems, testimony subsequently
rebutted by defendant (5T 28-2 to 29-3; ST 31-3 to 6).

wrhere is widespread agreement that other-crime evidence has
a unique tendency to turn a jury against the defendant." State v.
Stevens, 115 N.J. 289, 302 (1989). In the instant matter, there is
little doubt that the prior bad acts' erroneous admission,
individually, and compounded by the trial court's erroneous jury
jnstruction, cumulatively, diverted the jurors "from a reasonable
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and fair evaluation of the basic issue of guilt or innocence."

State v. Moore, 122 N.J. 420, 467 (1991)(quoting _State V. Sanchez,

224 N.J. Super. 231, 249-50 (App. Div. 1988), certif. denied, 111
N.J. 653 (1988)), and clearly was capable of producing the guilty
verdicts. Therefore, defendant's convictions must be reversed.
state v. Macon, 57 N.J. 325, 335-36 (1971); Cofield, supra, 127
N.J. at 341.

B. The Elieth camacho Alvarado Testimony

Prior to the testimony of defendant's second wife, Elieth
camacho Alvarado, the prosecution proffered defendant's alleged
acts of violence and threats to her, including, on one occasion,
when defendant allegedly threatened to kill her, her sister and her
mother, immediately followed by his admission as to the killings at
bar. (3T 14-8 to 20-7).

Defense counsel objected strenuously to the admission of any
“"pad" acts which occurred in defendant's second marriage, stating,
in pertinent part:

wWe're just having people say bad things about
him. Judge, if you let them keep saying
enough bad things, the jury will convict him.
gh::':'ghe theory of the Prosecution. 3y 21-

* * *

Now, in that context, we have another
application under Rule 55 [sic] for prior
conduct. It's very interesting to counsel
that conduct seven years later could bear any
relevance to intent with regard to an act that
took place seven years prior.

I don't understand how that works.
what it does do, Judge, is it tells this jury
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that Mr. Scabone is predisposed to prove that
he is at disposition to do this kind of thing.
wWe could bury him under six feet of mud, and
then he would probably die, and we wouldn't

have to have this trial.

put if this Court allows continuous mud
slinging, inadmissible mud slinging, alleged
prior pad acts, surely, he's going to lose.
They're going to win their case. There's no
doubt about it, if we Keep it UuP- [3T 22-16
to 24.]

The trial court ruled, in pertinent part:

[Prosecutor], 1 agree with a lot of what
(defense counsell said here. 1 have no
objection whatsoever in Ana Gonzalaz'
testimony an also Mr. silva's testimony
pecause 1 do feel, and I am confident if it
goes to the Appellate pivision 1'll be upheld
on motive and intent as to the marital discord
petween Mr. gcabone and Monica Scabone. We're
on firm ground there.

1 don't think we're on as firm ground if
you're looking to introduce a whole litany of
subsequent events between Mr. Scabone and his
present wife. I have no objection whatsoever
if his present wife wants to testify that Mr.
gscabone Wwas very Jjealous; that there was
marital discord, and then get into the
specific reference to this particular case
where a threat was made by Mr. gcabone that he
was going to kill her and her family., and she
came back with a question, the same as you did
to your family, and the admission against
interest by Mr. Scabone. [3T 25-16 to 26-17.1

in accordance with the court's ruling, Alvarado vaguely
related her problem—filled relationship with defendant to the jury.
but highlighted that "[olnce at Christmas," while Alvarado's mother
and sister were visiting, defendant had threatened to kill them.
(3T 62-8 to 13). At this time, Alvarado who had learned at the end

of 1988 that defendant was wanted for the killings of his first
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wife and her family (3T 57-18 to 58-11), confronted him with this
information, asking her if he was going to do the same things that
"you did that one day." According to her, defendant replied, "If
1 have to do it, I'm going to do it again." (3T 62-18 to 2331

As previously set forthL the trial court in its limited
instruction to the jury charged that defendant's alleged threat to
Alvarado and her family -- uttered more than seven years after the
killings at bar -- could be used to determine "Mr. Scabone's motive
or intent" regarding the killings. (6T 87-3 to 6).

Obviously it is rare, if not unprecedented, for a crime oOr
civil wrong perpetrated subsequently to the crime at bar to be
admitted to show defendant's earlier motive or intent,
particularly when there are different victims involved in the
separate incidents. Cf. evidence of prior arguments oOr violence
petween a defendant and a victim deemed admissible pursuant to the
cases cited heretofore. See also State V. Hasher, 246 N.J. Super.
495, 500 (Law Div. 1991), holding that evidence of a prior similar
crime by the defendant on a victim in 1982 did not "fully and
logically reveal reasons" why he may have committed a similar crime
on another victim six years later (the trial court excluded
defendant's intent as an jssue because it did not "disclosel ] the
mental intention or purpose of a defendant when he committed a
criminal offense," and also discounted the evidence as bearing upon
the defendant's motive because it did not shed light on the reasons
why the defendant committed the offenses at bar).

In any event, defendant's alleged threat to his second wife
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and her family failed to satisfy the Cofield criteria: even if one
assumes that it was admissible as being relevant to a material
issue, thus meeting the first requirement -- a dubious assumption,
at best -- it most certainly was not "reasonably close in time to
the offenses charged," nor did its probative value outweigh its
apparent prejudice. Cofield, supra, 127 N.J. at 338.

Indeed, the admission of defendant's threat to his second
wife, her sister and her mother provided to the jury an irreparably
prejudicial nexus to the killings of his first wife, her sister and
her mother, impermissibly and inescapably allowing the jury to
infer that defendant possessed the criminal disposition to fulfill
his threats, and thereby subverted N.J.R.E. 404(b)'s prophylactic
purpose.

This extremely inflammatory evidence, not extinguished by the
limiting instruction which permitted the jury to apply the evidence
erroneously as to defendant's "motive or intent," surely diverted
the jurors "from a reasonable and fair evaluation of the basic

issue of guilt or innocence," Moore, supra, and thus was clearly

capable of producing the guilty verdicts independent of the
wrongful admission of Ana Gonzalaz's and Leopoldo Silva's damaging
testimony.

Aggregately, this avalanche of other crimes, wrongs, or acts
evidence obscured the State's weak case and buried defendant's

right to a fair trial, sealing his fate. Therefore, his
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convictions must be reversed.

N.J. at 341.

Macon,

= L3 o

supra;

Cofield,

supra,
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POINT II - THE ADMISSION OF THE INCULPATORY TESTIMONY OF
DEFENDANT'S SECOND WIFE, GOVERNED BY AN EX
POST FACTO LAW, CONSTITUTES REVERSIBLE ERROR.

Prior to defendant's second wife, Elieth Camacho Alvarado,
testifying before the jury, defense counsel objected, citing
marital privilege and contending "that these offenses took place
while the state of the law was different; that he, in fact, has the
privilege to prevent this testimony, and that if that is so that he
would exercise that privilege." (3T 35-10 to 16).

The trial court overruled the objection, citing recently-
adopted N.J.R.E. 509, which permits disclosure in a criminal
proceeding of confidential communications between spouses if either
spouse consents. (3T 36-1 to 8).

Accordingly, just before her jury testimony, Alvarado waived
the marital privilege and agreed to testify against defendant, her
current husband. (3T 34-19 to 35-8).

Alvarado, in her jury testimony, detailed her tumultuous
relationship with defendant, including his threats to kill her, her
mother and her sister, and his admission that he had stabbed to
death his first wife, her mother and her sister. (3T 61-13 to 62-
23; 3T 63-7 to 64-2).

The trial court erred in allowing Alvarado's testimony as to
her marital communications with defendant, in that the law allowing
either spouse to waive the privilege was ex post facto.

The Legislature amended the marital communications privilege

by Act of November 17, 1992, L.1992, C.142. Evid. R. 28 (now
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N.J.R.E. 509), N.J.S.A. 2A:84-22. The amendment substantially

relaxes the privilege to permit disclosure of marital

communications "in a criminal action or proceeding in which eithe

spouse consents to the disclosure." (Emphasis added.) The

amendment applies "to all criminal actions regardless of the date
on which the offense was committed or the action initiated."

Committee Statement to Senate, No. 10545, L.1992, C.142.

Ex post facto laws are prohibited by the United States and the
New Jersey constitutions. U.S. Const. art. I, sec. 10, cl.1; N.J.

Const. of 1947, art. IV, sec. 7, para. 3. Beazell v. Ohio, 269

U.s. 167, 169-70, 46 sS.Ct. 68, 70, 70 L.Ed. 216, 217-18 (1925)
defined the prohibition as follows:
[Alny statute which punishes as a crime an act
previously committed, which was innocent when
done, which makes more burdensome the
punishment for a crime, after its commission,
or which deprives one charged with crime of
any defense available according to law at the
time when the act was committed, is prohibited
as ex post facto.

Accord State v. Jiminez, 266 N.J. Super. 560, 572 (App. Div.
1993}

In this regard, post-crime evidence rules have not been deemed
ex post facto. See, e.g., Thompson v. Missouri, 171 U.S. 380, 386-
87, 18 s.ct. 922, 924, 43 L.Ed. 204, 207 (1898)(the Legislature
enacted a rule that rendered admissible for comparison purposes
documents indisputably handwritten by the alleged writer of a
disputed handwritten document to establish the authenticity of the

disputed document); State v. Bethune, 121 N.J. 137, 146 (1990)(thé
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Court stated that there is '"a strong likelihood" that testimony
would be admissible at a retrial pursuant to Evid. R. 63(33), the
tender-years exception to the hearsay rule, enacted after the
Bethune trial); State v. Gadsden, 245 N.J. Super. 93, 97 (App. Div.
1990)(the Legislature authorized use of a map in lieu of testimony
to establish that a drug transaction occurred within 1,000 feet of
school property).

However, an evidentiary rule enacted after the commission of

a crime is ex post facto if it deprives a defendant of a

"substantive right." Gadsden, supra, citing Thompson v. Missouri,

supra. Such was the case herein, where the marital-communications
privilege, unlike the aforecited cases, protects a '"substantive
right" -- the right to a peaceful marriage.

The privilege "has long been recognized as a protection of
marital confidences. It stems from the strong policy of
encouraging free and uninhibited communications between spouses,
and consequently, of protecting the sanctity and tranquility of
marriage." State v. Szemple, 135 N.J. 406, 414 (1994); accord Blau
v. United States, 340 U.S. 336, 333, 71 S.Ct. 301, 302, 95 L.Ed.
306, 308 (1951); Wolfle v. United States, 291 U.S. 7, 14, 54 S.Ct.
279, 280, 7 L.Ed. 617, 620 (1934).

Consequently, as the retroactive application of N.J.R.E. 509
to the 1981 crimes alleged in the matter at bar, wherein Alvarado
singularly was permitted to waive the privileged communications
during her marriage to defendant, violated the prohibitions against
ex post facto laws, the trial court erred in allowing her
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testimony.

As set forth in POINT I, supra, the erroneous admission alone
of defendant's alleged threats to Alvarado, her sister and her
mother constitute reversible error. The erroneous admission of
defendant's alleged confession regarding the killings at bar
removes any lingering doubt as to their combined harmful effect.
See State v. McCloskey, 90 N.J. 18, 31 (1982) (although finding
that "the State has sufficient evidence so that a reasonable jury
might convict him," the Court reversed, stating, in pertinent part,
that "the improper use of incriminating statements made by a
criminal defendant has great potential for prejudice. We can
assume that inculpatory remarks made by a defendant have a tendency
to resolve the jurors' doubts about defendant's guilt to his
detriment.")

Therefore, defendant's convictions must be reversed. Macon,

supra.
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POINT III - DEFENDANT'S SENTENCE WAS MANIFESTLY
EXCESSIVE.

A. Consecutive Terms Should Not Have Been Imposed.

The sentencing court, in imposing consecutive terms for the
two murders (30 years with a 15-year parole disqualifier for each),
the manslaughter (10 years with a five-year parole disqualifier),
and the second-degree arson (10 years with a five-year parcle
disqualifier) -- the maximum possible sentence allowed by law in
1981 (8T 37-1 to 4) -- stated, in pertinent part:

I've also reviewed the sentencing guidelines
of State v. Yarborough [sic]. We've had a
recent legislative change in the Yarborough
[sic] rule, but that legislative bill did not
address whether it would apply retroactively
or prospectively. So rather than look for an
appealable issue, I'm going to consider that
Yarborough [sic] still applies to this
situation, even though that statute is no
longer in effect, and I am sentencing Mr.
Scabone in accordance with the Yarborough
[sic] guidelines.

Those guidelines are number 1, that there are
no free crimes in this system for which the
punishment should fit the crime. Number 2,
the reasons for imposing either consecutive or
concurrent sentences should be separately
stated on the record in our. decision. And
some of the reasons to be considered by the
Court should include facts relating to the
crimes included under Subsection A, the crimes
and their objectives were predominantly
independent of each other. B, that the crimes
involved separate acts of violence or threats
of violence. C, the crimes were committed at
different times or separate places rather than
being committed so closely in time and place
as to indicate a single period of aberrant
behavior.

Had any of the crimes involved multiple
victims, E, the convictions for which the
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sentences are to be imposed are numerous. And
number 4, there should be no double counting
the aggravating factors. Number 5, successive
terms for the same offense should not
ordinarily be equal to the punishment for the
first offense. And number 6, there should be
an overall outer limit on the accumulation of
consecutive sentences for multiple offenses
not to exceed the sum of the longer terms that
could be imposed for the two most serious
offenses.

Although Mr. Scabone's offenses may be
construed as being committed so closely in
time and place as to indicate a single period
of aberrant behavior as recommended by
[defense counsel], even conceding that point,
if in fact it does exist, and I don't concede
that fact because of the time periods in
between the arrival of the separate victims
into that apartment, these circumstances are
vastly outweighed by the fact that these
offenses involved numerous multiple victims.
And separate and distinct the acts of
violence, including what I characterize as the
execution style murders of two totally
innocent family members who had absolutely no
contact with the :initial dispute that arose
into the stabbing of Monica Scabone and the
passion/provocation manslaughter of Mrs.
Scabone, as well as the second degree arson on
the multiple family dwelling.

What is clear is the crimes committed were
predominantly independent of one another and
they involved separate acts of violence. And
it was likewise apparent from the trial proofs
that all 3 victims were fully clothed and
stabbed to death individually at different
times as they entered the apartment. The fire
was then set after all of the deaths had been
completed to conceal the evidence and to
assist Mr. Scabone in making his get away.
[8T 33-9 to 35-11.]

Indeed, as recited by the sentencing court, State v. Yarbough,
100 N.J. 627, 643-44 (1985), cert. denied, 475 U.S. 1014, 106 S.Ct.
1193, 89 L.Ed. 2d 308 (1986), adopted guidelines to be applied by
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sentencing courts on fashioning consecutive terms. However, the
imposition of the consecutive terms in the instant matter violated
the Yarbough guidelines.

The consecutive terms imposed obviously exceeded "the sum of
the longest terms (including an extended term if eligible) that
could be imposed for the two most serious offenses." Id. at 644.

Although our Supreme Court expressly provided for exceptions
within the sentencing guidelines, a caveat was added:

We recognize that even within the general
parameters that we have announced there are
cases so extreme and so extraordinary that
deviation from the guidelines may be called
for. Still we believe that we must strive for
proportionality * * * It is a goal that we
have pursued continually for over fifty years
in New Jersey. [Id. at 647.]

See also State v. Louis, 117 N.J. 250 (1989), where the Court
clarified Yarbough:

When we said in State v. Yarbough that some
cases might warrant a departure from
guidelines, we did not intend that the
sentences would wholly disregard the
principles that relate to consecutive
sentencing. Among the factors mentioned in
Yarbough that the trial court declined to
apply was whether the crimes and their
objectives were predominantly independent of
each other, whether the crimes were committed
at different times or places, and whether
there was any double counting of aggravating
factors. [Id. at 254.]

The Court, though recognizing that the Louis crimes did
involve separate acts of violence against multiple victims
(including the attempted murder and robbery of a mother in her

children's presence), upheld the Appellate Division's decision to
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reduce the senteﬁcing court's 130-year sentence with a 65-year
parole disqualifier to a 60-year sentence with a 30-year parole
disqualifier, reasoning that

the crimes and their objectives did not seem

to be predominantly independent of each other.

Nor were they committed at different times or

in separate places rather than being so

closely in time as to indicate a single period

of aberrant behavior. [Ibid].

Similarly, the killings and the arson in the matter at bar
were not "predominantly independent of each other," as the killing
of defendant's wife, according to defendant's alleged confession to
his second wife (3T 63-7 to 64-2), precipitated the other crimes
which occurred at the same site and at approximately the same time,
"as to indicate a single period of aberrant behavior."

Cf. State v. List, 270 N.J. Super. 169, 176 (App. Div. 1993),
where consecutive terms were warranted, because the murders were
predominantly independent of each other and occurred at different
locations and times (the defendant shot his wife in the head from
behind while she was sitting at the breakfast table after the
children went to school; he then went to the third floor where his
mother-in-law lived in separate quarters and shot her; he then
picked up one of his children from school and shot her; he
subsequently picked up a second child from school and shot him; and
when the remaining child returned home from school, the defendant
shot and killed him).

B. Parole Disqualifier Should Not Have Been Imposed.

In imbosing discretionary parole disqualifiers on each of the
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four convictionsz the court stated, in pertinent part:

There obviously is a presumption of
incarceration. We have 3 separate deaths.
These are first degree offenses and also
second degree offenses. I'm familiar with all
of the facts of the case. I've also reviewed
Mr. Scabone's eligibility for release on
parole. The mitigating factors that do apply,
I agree with [defense counsel], we heard
mention during the course of the trial that
Mr. Scabone has been involved with a number of
international law enforcement bodies and a
number of different countries. But not one
iota of proof has been presented in the way of
certified abstract. So as for [sic] as I'm
concerned, Mr. Scabone has no prior record.

Obviously, Mr. Scabone's conduct is the result
of circumstances unlikely to reoccur [sic].
That's an obvious one when the victims are
deceased. They're never going to be back on
the earth with us again. In regard to
mitigating factor number 11, Mr. Scabone has a
kidney medical problem which will require
attention in the institution, but that's
something that can be addressed during his
incarceration. In regard to the agggravating
factors, I am mindful of the double counting
requirement and criteria. So for these
reasons, I am not going to count in
aggravating factors 1 and 2 on our list
concerning circumstances being heinous and
cruel involving the stab wounds. Likewise, in
fact, with Monica Estevez [sic] had been
stabbed a number of times and that his mother-
in-law Norma was 59 years of age.

Again, I don't want to be accused of double
counting any of the factors, so this sentence
is not in any way based on aggravating factor
number 1 or 2. Number 3, obviously the risk

'At the time of the offenses, defendant, as a convicted
murderer, was subject "(1) to a term of 30 years of which the
person must serve 15 years before being eligible for parole, or (2)
as in a crime of the first degree except that the maximum term for
such a crime of the first degree shall be 30 years." N.J.S.A.
2C:11-3b.
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that Mr. Scabone will commit another offense.
I think the likelihood is extremely high, if
not a hundred percent certain that that
aggravating factor applies to this case.
Aggravating factor number 6, the seriousness
of the ofense [sic].

We have 3 separate victims plus the arson.
So, easily other people could have been
injured as a result of Mr. Scabone's conduct
other than the 3 individuals of his own family
who in fact were brutally murdered by him.
And, aggravating factor number 9, the need for
deterrence. The fact that 3 human lives were
lost, I don't think needs to be stated anymore
on the record that that obviously is conduct
that someone cannot incur [sic]. It's clear
that the aggravating factor [sic] clearly
preponderate and I'm clearly convinced that
these aggravating factors substantially
outweigh the mitigating factors requiring
consecutive discretionary minimum terms on
this case. [8T 31-3 to 32-21.]

The sentencing court may impose a mandatory minimum term only
if it is 'clearly convinced" that the aggravating factors
"substantially outweigh" the mitigating. N.J.S.A. 2C:43-6b.
However, mandatory minimums, or parole disqualifiers, should not be
routinely imposed, for they are "the exception and not the rule."
State v. Kruse, 105 N.J. 354, 359 (1987) (quoting State v.

Martelli, 201 N.J. Super. 378, 382 (App. Div. 1985). Therefores, in

addition to its findings on the various aggravating and mitigating
factors, the sentencing court must "describe the balancing process"
and "explain how it determined defendant's sentence." Kruse,
supra, 105 N.J. at 360. See also State v. Sainz, 107 N.J. 283, 290
(1987) (rejecting the State's argument that the three-year parole
disqualifier "encompassed an implicit finding and weighing of
aggravating and mitigating factors"; resentencing ordered); State
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v. Vitale, 102 N.J. 350 (1985) (remanded for resentencing because
"the sentencing transcript does not reveal an articulation of
balancing of aggravating and mitigating factors required to
establish the base or parole ineligibility terms."

The sentencing court, in the instant m;tter, though finding
both aggravating and mitigating factors, failed to provide the
balancing analysis on the record, thus mandating a resentencing on
this ground alone. Moreover, the court compounded its sentencing
error by doing what it feared doing: double counting the
seriousness of the crimes as aggravating factors.

It is clear that where the Legislature has already taken
certain aspects of the nature and circumstances of the offense into
grading, the sentencing court may not consider those same aspects
again as aggravating factors. State v. Pineda, 119 N.J. 621
(1990); see also State v. Reyes, 236 N.J. Super. 378, 387 (App.
Div. 1989), aff'd 124 N.J. 113 (1991) (death of victim may not be
considered an aggravating factor in sentencing for murder); State
v._ Abrams, 256 N.J. Super. 390 (App. Div. 1992), certif. denied,

130 N.J. 395 (1992) (death of victim cannot be used as an

aggravating factor in a manslaughter case); State v.. Gardner, 113

N.J. 510 (1989) (where seriousness of risk of harm distinguishes
second- from third-degree arson, it cannot be considered a factor
aggravating an arson).

"The risk that defendant will commit another offense"
(N.J.S.A. 2C:44-1a(3)), the first aggravating factor recognized by
the sentencing court, almost always applies only if the defendant
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has a prior, if not extensive, record. See, e.g., State V.
Ghertler, 114 N.J. 383, 389-90 (1989); State V. _Dunbar, 108 N.J.
80, 97 (1987). However, sentencing courts, in a few cases, have
applied this factor to defendants who have never pbefore been
arrested or convicted of a crime. See State V. Toro, 229 N.J.
super. 215, 227 (App. Div. 1989), certif. denied, 118 N.J. 216
(1989) (the Appellate pivision overruled a finding of this factor,
noting that "(t]lhe fact that defendant had been gainfully employed
for over two years, had no prior criminal record and was a
respected member of the community militate against this
conclusion," as did the fact that defendant was not charged with
distribution of drugs on other occasions); sgggg"y;_glpgggg;;, 117
N.J. 210, 216-17 (1989) (where defendant, a police officer, was
"almost boastful" of his conduct in beating the victim and the
record supported the sentencing court's finding of risk of future
offenses, notwithstanding that defendant had lost his job with the
police department); state v. Mara, 253 N.J. Super. 204, 215 (App.
piv. 1992) (risk of another offense deemed an aggravating factor in
a drunk driving aggravated assault case where the defendant refused

to admit to an alcohol problem); State v. Varona, 242 N.J. Super.

474, 491 (ApP. piv. 1990), certif. denied, 122 N.J. 386 (1990)
(although defendant was "an established businessman" with no prior
record, the fact that he was found with a kilogram of cocaine in
his possession justified the sentencing court's finding of risk of
future offenses); but cf. §;g;g_x4_§inn_, 222 N.J. Super. 583, 596

(App. Div. 1988), certif. denied, 111 N.J. 624 (1988) (where
A
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prediction of future offense is based on the instant conviction,
there must be more shown than that the defendant stands convicted
of a crime which is profitable and, therefore, he may commit the
same crime again).

Consequently, the sentencing court herein improperly
recognized the "risk" factor, basing its finding solely upon the
seriousness of the crimes; no other reason was provided.
Accordingly, this intrinsic aggravating factor, irrespective as to
defendant's being sentenced for first- and second-degree crimes,
constitutes a classic case of double counting.

Perhaps an even more egregious error was the sentencing
court's citing "the seriousness of the offense" as an aggravating
factor. Obviously "[t]he extent of the defendant's prior criminal
record and the seriousness of the offenses of which he has been

convicted" (emphasis supplied, N.J.S.A. 2C:44-1a(6)) pertains only

to prior convictions, of which defendant had none. And again, even
if one applied this aggravating factor to the instant convictions,
double counting would preclude it as an aggravating factor.
Regarding the remaining aggravating factor recognized by the
sentencing court, the "need for deterring the defendant and others
from violating the law" (N.J.S.A. 2C:44-1a(9)), this seemingly

ubiquitous factor is primarily used where there is a special need

to deter the defendant. See Martelli, supra, 201 N.J. Super. at

385-86 (resentencing ordered in part because the record did not
disclose "what special need for deterrence or non-depreciation of
the offense differentiates the case from other cases***" in its
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» class). No "special need for deterrence" was mentioned by the

sentencing court in tﬁe matter at bar. Moreover, with the absence
of a '"special need," or specific deterrence, 'general deterrence
has relatively insignificant penal value." Gardner, supra, 113
N.J. at 520; State v. Jarbath, 114 N.J. 394, 405 (1989).
C. Maximum Base Terms Should Not Have Been Imposed.
Appellate courts are to modify sentences if the recognition of
the sentencing court's aggravating factors are not supported by the
credible evidence, or if the legislative policies involved in the
'use of aggravating factors are violated. State v. Roth, 95 N.J.
334, 364-65 (1984); accord, O'Donnell, supra 117 N.J. at 215-16;

Jarbath, supra, 114 N.J. at 406-08; Ghertler, supra.

Such is the case in the instant matter, where scrutinization
of the aggravating factors has revealed that if any imbalance
existed between them and the recognized mitigating factors ("The
defendant has no history of prior delinquency or criminal activity
or has led a law-biding life for a substantial period of time
before the commission of the present offense," N.J.S.A. 2C:44-
1b(7); "The defendant's conduct was the result of circumstances
unlikely to recur," N.J.S.A. 2C:44-1b(8); "The imprisonment of the
defendant would entail excessive hardship to himself for his
defendants," N.J.S.A. 2C:44-1b(11)), the latter may well have
outweighed the aggravating factors.

Consequently, the sentencing court erred in imposing the
maximum base terms, which were predicated upon the aggravating
factors outweighing the mitigating factors. N.J.S.A. 2C:43-6a(2),
N.J.S.A. 2C:44-1f1(1).
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For the reasons stated herein, it is respectfully requested
that defendant's convictions be reversed or, in the alternative,
that his sentence be modified.

Respectfully submitted,
SUSAN L. REISNER

Acting Public Defender
Attorney for Defendant-Appellant

! J
' 1 ,! "
BY: _E_%’/I‘Zzw
STEVEN M. GILSON
Designated Counsel

DATED: August 24, 1994
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Essex County, to wit:
The Grand Jurors of the State of New Jersey, for the County of Essex, upon
their oath present that ALBERTO SCABONE
on the 2nd day of April, 1981
at the city of Newark in the County of Essex

aforesaid and within the jurisdiction of this Court, a1d murder Monica Scabcne

contrary to the provisions of N.J.S. 2C:11-3

and against the peace of this Statc, the governinent and dignity of the same.
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FasezoSaspbadR.ait .smocam

ang The Grand Jurors. of the State of New Jersey, for the County of Essex, upon

their oath present that ALEERYO SCABONE
on the o4 day of April, 1981
at the city of  Newark in the County of Essex

aforesaid and within the jurisdiction of this Court, €14 rurder Yannet Estevez

contrary to the provisions of N 3.5, 2c::11-3

and against the peace of this State, the governinent and dignity of the same.
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RrossoSqumbootRition: THIRD COUNT

ana The Grand Jurors of the State of New Jersey, for the County of Essex, upon

their oath present that PLEERTO SCABONE
on the nd day of April, 1981
at the city of  sewark in the County of Essex

aforesaid and within the jurisdiction of this Court, add murder Nomma Estevez

contrary to the provisions °fN.J.$. 20:11-3

and against the peace of this State, the government and dignity of the same.
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i
escSenototooniie FOURTH COUNT

and The Grand Jurors of the State of New Jersey, for the County of Essex, upon

their oath present that ALBFRTO SCAEGIE

on the 2nd day of april, 1981
at the City of Newark in the County of Essex
aforesaid and within the jurisdiction of this Court, aid purposely destroy an

occupied multiple family dwelling at 239 Bloamfield Averue, Newark, N.J.

contrary to the provisions of y 7.5, 2C:17-3a.(2), a crire of the Second Degree

and against the peace of this Statc, the government and dignity of the same.

GECRGE L, SCHNEIDER
SQOUNTY PROSECUTOR
BY: ::nT
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! State of New Jerse, New Jersey Superior Court

v. ESSEX County
Law Division - Criminal
ALBERTO SCABONE (¥XJudgment of Conviction
Delendant (Specity Complete Name) ; D Ch'"“ ofJudgmenl.

O Order for Commitment
O IndictmentAccusation Dismissed

11/5/53 DATE OF BIRTH O Judgment of Acquittal
2045204 :A.‘I"E'OF ARREST A ATION 8
/ ADJUDICATION BY DATE
f;g:gi . DATE IND / ACC FILED XX GuILTY PLEA
11/18/93. .. OATE OF ORIGINAL PLEA 0 JURY TRIAL —11/18/93
KX NOTGULTY ([ GuiLTy  ORIGINAL PLEA ) NON-JURY TRIAL
ORIGINAL CHARGES Clemstscheton
IND/ACC No Count  Descnpuon Degree  Stawe
4225-8-80 1 Murder lst 2C:11-4b(a)
& $ 2 Murder lst 2C:11-3
it oo A 3 Murder lst 2C:11-3
b LA 4 Arson 2nd 2C:17-1a(2)
FINAL CHARGES — : i

Count Decrgon ! i

)% 2.0, 0
it \/ e AOC, L3

................ PAROLE ...

0 -

Its, therefore, on _ ] /14/94 ORDERED and ADJUDGED that the defendant i1s sentenced as fcilows

aly
.

Same as above

Ct.i#2 - Commit to the Commissioner of the Department of Corrections for rhe
term of thirty years of which he must serve fifteen years before being elipibl
for parole.

Ct.#3 - Commit to the Commissioner of the Department of Corrections for the
term of thirty years of which he must serve fifteen years before being
eligible for parole consecutive to Ct.#2.

Ct.#1 - Commit to the Commissioner of the Department of Corrections for the
term of ten years of which he must serve five years consecutive to Cts. #2 & =

Ct.#4 - Commit to the Commissioner of the Department of Corrections for the ¢
term of ten years of which he must serve five years consecutive to Cts. #2.3,!

£3 it:1s turther ORDERED that the shenff deliver the to the approp: authonty
Delendant is 10 recene Cred lor bme spent i Cusiody (R 3.21 8 336 days 2/3/93 to
o & b ™ ’ mz ATES From Tor
1/16/94
OA (LI
[0 Oetencani s 10 recerve gap ume crec lor Wie spent i Cusiody [N J S A 2C 34-5042))
D SN —
Total C Term 30 yrs. Dept. of Correctionslotal Probation Term
A0IMArsic8tive Othce of 1he Cowr v CPOIVE (Mev | Ya Repmmen .= oy = 3
31810 Buresu of \Genitastion

COPIES TO  CWIEF PROBATION OFFICER STATE POLICE AOC CAMINAL PRACTICE DIVISION OEPT OF COMRECTIONS or COUNTY PENAL INSTITUTION
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State of New Jersey v SBI # IND ACC#
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—_2naDegree @ $2000 ___ Disoroerty Persons or Peny
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' an assessment of $50 '3 ¥MpOSEd ON each Count on Total D.E.D.R. Penaity$
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| 1991, uniess a ngner penaity s notea. Assessment s Total LAB FEE s
! $25 i offlense 1s Delore January 9. 1986.) 3) Name of Drugs Invoived
i
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i o 1,236 The suspension shail begwn 10Gay. g ena
| Drnver's License Number
| s 30.00 each. (IF THE COURT IS UNABLE TO COLLECT THE LICENSE PLEASE ALSO COMPLETE
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a 90.00 O s Adaress
Total VCCB s Eye Color Sex Dawe o Bvmn
Dmmmmmmmm«u-aum’:m-wmn-m
[ nstaiiment payments are due at the rate Drwver's icanse
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(DATE)
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NAME (Court Clark or Person who prepares (hs lorm) TELEPHONE NUMBE R NAME (Allornay lor Oetencant a1 Seniencing)
TERRY MONTEMURRO (201) 621-4805 Kevin McLaughlin , Esqg.
STATEMENT OF REASONS
The aggravating factors are the risk rhat the defendant will commit
another offense, the seriousness of the offenses of which he has been

| convicted; and the need for deterring the defendant and others from
| violating the law.

The mitigating factors are the defendant has no history of prior
delinquency or criminal activity or has had a law-abiding life for

a substantial period of time before the commission of the present
offense; the defendant's conduct was the result of circumstances unlihely
to recur; and the imprisonment of the defendant would entail excessive
hardship to himself or his dependents.
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SUSAN L. REISNER
Acting Public Defender
Office of the Public Defender

Appellate Section A

31 Clinton Street o | ) ' L "o |

Box 46003, 9th Floor Y. /// 1 /

Newark, New Jersey 07101 o

201-877-1200 SUPERIOR COURT OF NEW JERSEY

APPELLATE DIVISION
IND. NO(S). 4255-8-80
STATE OF NEW JERSEY, : CRIMINAL ACTION
Plaintiff-Respondent, S NOTICE OF APPEAL
v. 2
ALBERTO SCABONE, H

Defendant-Appellant. 3

PLEASE TAKE NOTICE that the defendant, CONFINED at ESSEX
COUNTY JAIL appeals to this Court from the final judgment of
conviction of MURDER, ARSON entered on JANUARY 20, 1994 in the
Superior Court, Law Division, ESSEX COUNTY, in which a sentence of
80 YEARS WITH A 40  YEAR PAROLE DISQUALIFIER, $90.00 VCCB PENALTY
was imposed by the Honorable EUGENE J. CODEY, JR..

SUSAN L. REISNER

Acting Public Defender
Attorney foy Defendant-Appellant

BY:

Assistant Deputy Public Defender
Intake Unit

The undersigned certifies that the requirements of R. 2:5-3(a) have
been complied with by ordering the transcript(s) on March 9, 1994
as indicated on the accompanying transcript request form(s) and
that a copy of this Notice has been majled tp the tribunal
designated above.
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: SUPER:OR COURT OF NEW JERSEY
STATE OF NEW JERSEY, APPELLATE DIVISION

DOCKET NO. A-3498-93T74

Plaintiff-Respondent,
CRIMINAL ACTION
v.
ON APPEAL FROM A FINAL JUDGMENT

ALBERTO SCABONE, OF CONVICTION AND SENTENCE
3 ENTERED BY THE SUPERIOR COUR‘I‘
Defendant-Appellant. OF NEW JERSEY, LAW DIVISION,-
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CLIFFORD J. MINOR
PROSECUTOR

PETER J. FRANCESE
PIRSY ASSISTANT PrOSECUTOR

Emille R. Cox, Clerk
Appellate Division
Superior Court of New
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JOHN 8. REDDEN
DEPUTY FIRST ASSISTANT PRosEcUTOR

FREDERIC R. MCOANIEL
DEPUTY FIRET ASSISTANT PRosscuToR

HAROLD J. MYNETT
DEPUTY FIRET ASSISTANT PRosEcuToR
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DEPUTY FIRST ASSISTANT PROSECUTOR
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APPELLAIE DIVISION

Jersey
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RE: STATE v. ALBERTO SCABONE ~
DOCKET NO. A-3498-93T4

Dear Mr. Cox:

Pursuant to

this Court's Order partially granting the

State's motion to file an overlength brief, enclosed please
find five copies of the state's revised answering brief which
does not exceed 85 pages.

Also enclosed is a certification of service upon our

adversary.

EAD/BAR:md
Enclosure
CC: Steven N. Gilson,

Very truly yours,

CLIFFORD J. MINOR
ESSEX COUNTY PfECUTOR

ELI BETH A. DUELLY
DIRECTOR
APPELLATE SECTION

Bekraan € Lrstusrs

BARBARA A. ROSENKRANS

ASSISTANT PROSECUTOR

APPELLATE SECTION
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Designated Counsel
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PRELIMINARY STATEMENT

Solely out of jealousy and hatred, defendant Alberto Scabone,
who claimed to routinely use the word "kill" just as an expression,
even while making love, butchered his wife Monica by stabbing her 14
times. To save his own neck, he got rid of any witnesses to this
carnage by slaughtering his 59 year old mother-in-law, Norma
Estevez, and his 17 year old sister-in-law, Yannet Estevez,
stabbing her 41 times, as they separately entered the apartment where
he had already killed Monica. He inflicted 93 stab wounds. To
further cover up this atrocity and to facilitate his flight, defendant
then set fire to the apartment, risking the lives of other tenants and
the responding firefighters. Defendant fled to Mexico, and soon
began, in essence, to proposition a woman whom he would later marry.
Despite having received threatening letters from the defendant before
trial, she testified that, after years of deception, the defendant
admitted, and later described these killings to her, in the context of

threatening to do the same to her and her family.

COUNTER-STATEMENT OF PROCEDURAL HISTORY
Oon April 2, 1981, the Essex County Grand Jury returned
Indictment No. 4225-80 against the defendant Alberto Scabone,
charging him with the purposeful or knowing murders of Monica
Scabone, Norma Estevez and Yannet Estevez, contrary to
N.J.S.A. 2C:11-3 (Counts One, Two and Three) and second degree arson

by purposely setting fire to the multiple family dwelling at 239



Bloomfield Avenue, Newark, in violation of N.J.S.A. 2C:17-1(a)(2)
(Count Four). (Dal-S).1

Defendant was tried before the Honorable Eugene J. Codey, Jr.,
J.S.C. and a jury from November 9 through 18, 1993. A number of
witnesses who at the time of the trial lived in South or Central
American countries testified for the State. During trial, the court
ruled that Ana Gonzalaz, the daughter of Norma and sister of
Monica and Yannet, and Leopoldo Silva, Monica's former
brother-in-law, were permitted to testify about the tumultuous
relationship between the defendant and Monica as well as threats and
fights defendant had with Monica, pursuant to N.J.R.E. 404(b).
(2T46-7 to 48-4).

Prior to Elieth Camacho Alvarado, the defendant's second
wife testifying, the trial judge held that the amended marital
privilege, applied in this case and that Ms. Camacho was qualified
to testify if she consented to do so. Also, the trial court ruled
that Ms. Camacho was allowed to testify about the defendant's threat
to kill Ms. Camacho and her family, as this threat was inextricably
entwined with and provided the context for, his admission after years
of deception, that he stabbed the three victims to death.

On November 18, 1993, the jury found the defendant guilty of the
purposeful or knowing murders of Yannet and Norma Estevez, the
passion/provocation manslaughter of Monica, and arson. (Da6-7;

7T36-15 to 38-3). The trial court, on January 14, 1994, sentenced the

1The transcript designation code is on Page ix.



defendant to an aggregate sentence of eighty (80) years imprisonment
with a forty (40) year parole di-qualitier.z (Da6-7;

8T37-19 to 38-10).

COUNTER-STATEMENT OF FACTS

Defendant was a professional soccer player in his native land,
Uruguay. (2T70-25 to 71-4). Defendant met and began to date Monica
Estevez. Norma Estevez, Monica's mother, knew the defendant's
family. In April, 1978, defendant and Monica were married in Newark.
(2T51-6 to 14). Defendant and Monica 1lived at 239 Bloomfield
Avenue, Newark, a three story frame building in the apartment behind
the store on the first floor. There was one apartment on the second
floor and another apartment on the third floor. (1T27-20 to 28-22).

Unfortunately, defendant and Monica's marriage was strained
because of the defendant’'s uncontrollable jealousy and anger. As
Ana Gonzalaz, Monica's sister, revealed, "They would fight about
anything everything. -..He was very jealous." (2T52-12; 2T52-18).
Defendant would physically and verbally fight with Monica. Defendant
would ‘“punch," "kick" and "attack" Monica, but Monica "defended
herself.” As Ana described, "{Monica} tried to hit {the defendant}
but he's very strong ...but {Monica} had a strong character." (2T53-19
to 21; 2T55-5 to 13).

Because of his intense jealousy, defendant "didn’'t want {Monica}

to get made up. He didn't want her to get dressed up. He didn't let

2Defendant was sentenced in accordance with the
statutes in effect in April, 1981, when these executions
occurred. (8T32-24 to 33-1).



her have friends, male or female." (2T52-20 to 22). Monica and her
sister Ana both worked at Stanley Tool in Newark. (2T53-1 to 5).
Monica had a job "in the office" while Ana "worked {a} dirty, dirty
job" "in the factory, production.” (2T53-7 to 12). Since Monica
worked "in the office," Monica "had to be fixed up, dressed up, and
{the defendant} wouldn't let her wear make up." (2T53-13 to 14).

Defendant admitted that he cheated on Monica. Defendant even
had the gall to admit that he used the money his mother-in-law Norma
gave him to date other women behind his faithful wife's back. As the
defendant boasted, "If I wanted to go out with the girls {Norma}
would give me money. She was an excellent woman, my mother-in-law.
Few mother-in-laws could anyone find like her." (5T56-18 to 21).
Despite their tumultuous relationship, defendant and Monica had a son,
named Alberto, nicknamed Tito.

In March, 1990, Ana went to the defendant and Monica's
apartment because Monica was going to take Ana to the airport so she
could fly to Uruguay to visit their ill father. Defendant and Monica
were fighting. Defendant "hit {Monica} with the bottle that he was
drinking from in the back." Monica and defendant “"grabbed each
other," then Norma "got in the middle to separate them." Defendant
"insulted" Monica, then "yelled at her that he was going to burn the
house."” (2T57-1 to 58-7).

Monica and Ana's father died in November, 1980. Ana went to
Uruguay in November and remained there. (2T58-17 to 23). In January,
1981, defendant and Monica along with Tito traveled to Uruguay.
While Ana, defendant, Monica and Tito were visiting defendant's
parents at their home in Uruguay, defendant and Monica "fought."

"{Defendant} told {Monica} that he was going to kill her and the whole



family like he would always {tell} her." (2T59-9 to 14). Ana
remembered that the defendant "many times" threatened to kill Monica
and "always" menaced to burn down the house but she "never thought he
was capable of doing that." (2T59-23 to 60-19).

Leopoldo Silva who had been married to Monica's sister
Martha at the time of the murders had a friendly relationship with the
defendant. Leopoldo was a former professional soccer player in
Uruguay. Defendant and Leopoldo travelled together to several South

American countries for business with football, with soccer.">
(2T68-23 to 70-15). They "went to put together some football games,
soccer games with" the former Cosmos Soccer Club. (2T70-19 to 24).
Monica and the defendant went to the Silva home in Elizabeth
many weekends for dinner. (2T71-19 to 72-4). During one of those
weekend dinners, Monica, Yannet and Norma were in the kitchen
talking with Martha. While the women were in the kitchen, the
defendant, out of the blue, while watching television with Leopoldo,
told Leopoldo, "{O}ne day I'm going to kill these three crazy
women” and then "go to Mexico or Uruguay." Leopoldo "didn't give
any importance to what {the defendant} said," and "smiled." Defendant
then admonished, "{Y)lou're laughing, I'm talking seriously{.}"
(2T72-5 to 73-5). Leopoldo knew that the defendant was referring to

Monica, Norma and Yannet when he threatened to kill the "three crazy

women. "

350ccer is referred to as football in many European
and South American countries.



In April, 1981, Norma and Yannet, Monica's 17 year old sister,
were 1living with the defendant and Monica in their apartment.
Defendant and Monica "were going to move" and Norma and Yannet
planned on renting the apartment. (2T51-17 to 20). At this time,
defendant was working at Nessor Alloy Corporation, a factory in West
Caldwell that processed copper wire. (1T99-4 to 20). Jose German
Delsid worked with the defendant at this factory. At the time, Mr.
Delsid, who had since moved to Honduras, used the name Secundo
Cunas because he was in this country illegally. He needed to
support his family in Honduras and he could not work if it were known
that he was here illegally. (1T98-14 to 99-5). Often, defendant, who
had a distinctive black Camaro, would drive Delsid and another
co-worker, Gerardo Guerrero, to work.

On April 2, 1981, Mr. Delsid took the bus from High Street,
Newark, where he lived, to Mt. Prospect Avenue, then walked to the
defendant's Bloomfield Avenue house so that the defendant could
drive him to work for the 11:00 p.m. to 7:00 a.m. shift. Between 9:00
p-m. to 9:20 p.m., Mr. Delsid knocked on the door to the defendant's
apartment, but no one answered. (1T100-17 to 101-1). As a result, Mr.
Delsid walked to a nearby diner. The "Peruvian fellow," Mr.
Guerrero, entered the diner and Mr. Delsid told him no one had
answered when he knocked on the defendant's apartment door. (1T101-1
to 19).

Upon reaching the defendant’'s apartment, Mr. Guerrero loudly
knocked on the door. Five minutes later, defendant answered.
Defendant told his two co-workers, "({W})ait a minute, I'm coming
back, I'm coming back." (1T101-20 to 102-2; 1T106-16 to 19). Ten to

fifteen minutes later, defendant “came out, he came out with a



suitcase, a television and the child." Defendant disclosed to his
co-workers that the boy was his son Tito. (1T101-23 to 102-7).
Defendant put the suitcase and television in his Camaro. Then the
three men and Tito drove to work in the defendant's Camaro between
9:55 p.m. and 10:02 p.m. (1T102-8 to 15; 1T107-18 to 108-10).

On the way to work, Mr. Delsid asked the defendant why he had
his son Tito with him. Defendant retorted that "he had problems
with his wife," "that the woman was very jealous." Then defendant
asked if Mr. Delsid’'s wife "could take care of the little boy for
him." Defendant mentioned that he {d}idn't have anywhere to take
{Tito}," and "asked {Mr. Delsid} how much distance in time it
would take to get to the border of Canada {or)} Miami." (1T108-11 to
109-3). Also, defendant queried about the length of time it would
take to get a passport for Tito. (2T3-17 to 20). After arriving at
the factory at about 10:49 p.m., defendant and his co-workers entered
while Tito was left in the car. (1T103-12 to 104-4; 1T109-6 to 7).

As soon as they arrived, defendant and Mr. Guerrero spoke to
their foreman, Angelo Digiacomu, while Mr. Delsid went to work.
Mr. Digiacomo found a "very quiet" defendant and a "real nervous"
Mr. Guerrero in his office. (2T25-8; 2T28-21 to 29-4; 2T30-23 to
31-9). The "real nervous" Mr. Guerrero asked Mr. Digiacomo for
his and the defendant's paychecks because "{the defendant 's) wife {had
thrown} him out of the house”" and Mr. Guerrero "was going to take
him to his house for the night." Mr. Digiacomo gave both men their
paychecks. Mr. Guerrero said he would return to work afterwards.
(2T29-5 to 30-20; 2T36-14 to 19). Defendant then holed up at Mr.
Guerrero's apartment. Upon returning to work, Mr. Guerrero

appeared very nervous the rest of the night. (2T37-23 to 25).



At 10:17 p.m., a fire alarm was sounded for the Scabone
residence at 239 Bloomfield Avenue. (1T27-20 to 28-22).
Firefighters were dispatched. Firefighter Joseph Lardiere, after
the fire had been controlled, entered the first floor Scabone
apartment and discovered in the bedroom, where the fire originated,
the fully-clothed and stabbed bodies of Monica, Norma and Yannet who
still had their shoes on, which was odd since the fire occurred at
night. (1T30-8 to 24). The charred and stabbed bodies of 22 year old
Monica and 59 year old Norma were on one bed, while the burnt and
wounded body of 17 year old Yannet was on the other bed. Firefighter
Lardiere recovered $1,908 in cash and some pieces of jewelry and
letters from under one of the mattresses. (1T31-2 to 32-19).

Retired Battalion Chief Raymond Bishof opined that the fire
was intentionally set. (1T93-23 to 25). “There was absolute evidence
that an accelerant had been used to get this fire roaring and
roaring quickly..." (1T61-11 to 13). Former Chief Bishof opined
that the presence of a very definitive burn pattern on the bedroom
floor showed that an accelerant was used to set this fire. (1T61-8
to 20). Former Chief Bishof explained that the fire originated in
"the floor areas behind the beds..." damaging the underside of one of
the beds’' boxsprings "indicating without a doubt that the fire
started at floor level and burned up into the beds.” (1T64-21 to 65-1;
1T67-12 to 21).

The entire bedroom became engulfed in flames within two or three
minutes. (1T68-8 to 16). The fire “"almost simultaneous{ly}"
extended into the kitchen. The fire then "vented itself out of the

rear bedroom window, and engulfed...the rear of the



building...including the exterior porch leading to the second and
third floor." (1T68-20 to 69-2).

Autopsies of Monica, Norma and Yannet revealed that all three
had died prior to the start of the fire. (2T84-14 to 85-8; 2T87-18 to
88-1; 2T90-18 to 19). Yannet had third degree burns over most of
her body. (2T81-4 to 10). Most of Yannet's scalp was burnt away and
her bones were “charred." Also, Yannet's right arm was also
completely burned off. (2T81-11 to 22). She had endured 41 stab
wounds up to 5 1/2 inches in depth. (2T82-2 to 83-8).

Norma's body was also severely burned, including "third degree
burns of the right side of the face and torso."” (2T85-15 to 17). She
had suffered 35 stab wounds. (2T88-d8 to 10; 2T85-15 to 17).

Monica's body was likewise severely charred. (2T94-23 to 24).
Monica was stabbed a total of fourteen (14) times with wounds up to 4
1/2 inches in depth. (2T92-8 to 12). Dr. Tamburri opined that the
cause of all three victims' deaths was massive internal bleeding.
(2T85-9 to 18; 2T89-18 to 25; 2T90-22 to 91-2; 2T94-16 to 20).

After completion of their shift on April 3, 1981 at 7:00 a.m.,
Mr. Guerrero offered Mr. Delsid a ride home in the defendant's
black Camaro. En route, they stopped at Mr. Guerrero's house
where they picked up the defendant and Tito. Defendant entered the
driver's seat and they then went to Mr. Delsid's High Street
apartment to see if Mr. Delsid’'s wife "could take care of the little
boy for him." Defendant dropped Mr. Delsid off at his apartment,
then defendant suddenly left before Mr. Delsid could ask his wife
about caring for Tito. (2T12-3 to 18-19).

Defendant collected his unemployment check. Then defendant

returned to his apartment "to look for money" but did not enter



because "a lot of people” were there putting out the fire. (5T33-11 to
15; 5T34-12 to 3T-11). At about 1:00 p.m. defendant proceeded to see
his travel agent Gloria DeMicco at Cruz del Sur Travel in
Elizabeth. Tito was with the defendant, who looked "tired" and
whose hair "was not straight”. The Scabone family had been regular
customers of Ms. DeMicco. (3T76-11 to 78-22). Defendant wanted to
purchase tickets for himself and Tito to Uruguay on the 8:52 p.m.
Land Chile flight. Defendant did not have enough money to buy them.
(3T79-1 to 82-20), and he left the travel agency and never paid for
the tickets. (3T82-21 to 83-19).

Extensive efforts were made to locate defendant, including
surveilling parks when he would play soccer and various soccer and
Spanish clubs. (4T10-3 to 13-14). Information was then disseminated
to the wire service used by all law enforcement agencies in the United
States. (4T13-16 to 20).

Elieth Camacho Alvarado, a native of Costa Rica, was on
vacation in Mexico City during Easter week of April, 198l1. (3T40-8 to
11) . Easter Sunday was April 19, 1981. Around Good Friday, Ms.
Camacho was in a park with some friends, and she saw Tito "playing
with some pigeons.” “{T}he little boy ran towards the street behind
the pigeons," and Ms. Camacho "ran to stop the little boy so a car
wouldn't run him over." At this point, defendant came up to Ms.
camacho and "said that it was his son." (3T40-23 to 41-4). Ms.
camacho queried where Tito's mother was. Defendant answered that
"he was a widower." (3T42-22 to 43-3).

Defendant asked Ms. Camacho where she was from. She replied
that she was from Costa Rica. Defendant told Ms. Camacho that "he

was going to go there, if {she} would give him {her} number so that
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when he arrived there he would call {her}; if {she} could help him
somehow because he didn't know Costa Rica." (3T41-25 to 42-7). Ms.
camacho gave the defendant her telephone number and he left,
entering his black Camaro. (3T42-8 to 21).

A month later, defendant came to Costa Rica with Tito and
asked Ms. Camacho "if {she} could find a hotel for him..." (3T43-23
to 44-2). At some point, defendant's mother visited and took Tito
with her. (3T44-3 to 5). pefendant told Ms. Camacho that his name
is Marguerito Ramirez Rodriguez and that he is a Mexican.
(3T39-23; 3T44-9 to 11). Ms. Camacho and the defendant then began
to date.

After they began to date, defendant told Ms. Camacho that his
first wife, mother-in-law and sister-in-law all were killed in an
automobile accident. (3T44-8 to 45-7). Defendant was not working at
this time, but he later had a job working on a ship, telling Ms.
camacho that "he was in the Navy, in the American Navy." (3T45-8 to
12). Defendant went to sea. Upon his return, defendant and Ms.
camacho settled in Veracruz, Mexico where they "went to make {their}
life as husband and wife, to live together." (3T45-13 to 22).

pefendant and Ms. Camacho began to fight because he was "very
jealous” and there was a dispute regarding the timing of her
pregnancy. (3T46-1 to 3). Ms. Camacho gave birth to their baby boy
Alberto Camacho Alvarado on January 31, 1983. (3T46-4 to 15).
pefendant and Ms. Camacho continued to have marital problems. As a
result, when the baby was about eight months old, Ms. Camacho moved
in with her parents in Costa Rica. (3T46-16 to 25). Ms. Camacho and

her father started a restaurant. (3T47-5 to 6). However, defendant
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followed Ms. Camacho to Costa Rica and the two resumed 1living
together. (3T47-5 to 12).

pefendant and Ms. Camacho still had a tumultuous relationship
because "he went around with a lot of women" and "{h}e was always very
jealous of everything, of things that he imagined." (3T47-13 to 21).
Ms. Camacho gave up her restaurant in an attempt to get rid of the
defendant. Defendant, however, was "always looking for Ms.
Camacho,” "didn't leave {her} alone," and Ms. Camacho took the
defendant back. (3T47-22 to 48-1). On October 15, 1985, Ms. Camacho
gave birth to a little girl. (3T50-6 to 7). Defendant and Ms.
Camacho separated, then reconciled numerous times. (3T48-23 to 49-1)

Despite their stormy relationship, and the defendant 's jealousy
and philandering, defendant and Ms. Camacho married in June, 1987.
(3T49-13 to 17). Ms. Camacho still loved the defendant. (3T50-16 to
17).

After their marriage, defendant's parents were going to visit
the defendant and Ms. Camacho. When Ms. Camacho picked up the
airline tickets for the defendant's parents, she noticed that their
last name was listed as Scabone on their tickets. This made Ms.
camacho suspicious of the defendant's true identity “because before
{the defendant} had told me... about a problem that he had had in the
United States" regarding a fight over a girl. As a result, Ms.
camacho contacted her girlfriend in Los Angeles, Denise Rodriguez,
and asked her to investigate. (3T50-21 to 52-2; 2Dal4-15).

Once the defendant's parents arrived, the “whole thing turned
into complete insanity."” (3752-15 to 16). Defendant and Ms.
camacho's marriage deteriorated further and she told the defendant

"that the best thing was that we separated, that we got divorced."

12



(3T752-17 to 25). Divorce proceedings were instituted. (3T53-1 to
15). Once the defendant discovered this, matters "got worse, a lot."
(3T56-18 to 24). Defendant was then arrested. (3T58-22).

At the end of 1988, a few days after the defendant's arrest, Ms.
Camacho's friend Denise from Los Angeles warned Ms. Camacho that
the defendant was wanted for killing "his wife and his wife's family"
and was "a very dangerous person”. (3T57-25 to 58-22). A disbelieving
Ms. Camacho, "after a week of thinking about it and turning it over
in {her} mind," contacted Interpol, the international police, which
verified this information. Contrary to Ms. Camacho's express wish,
Interpol broadcasted this information in the media, causing
tremendous embarrassment to herself and children. (3T59-4 to 25). 1In
1989, after receiving information regarding the defendant 's
whereabouts, Investigator Ruben Contreras began to investigate if
the case against the defendant was still viable and located a number
of fact and expert witnesses. (4T21-23 to 32-22). Ms. Camacho
remained in Costa Rica for about a year, then, while the defendant was
still in prison, moved to Guadalajara, Mexico with her children. She
only told a godparent of one of her children of the move. (3T60-1 to
61-7).

The child's godparent violated his promise to keep Ms.
Camacho's move a secret because months later, “"he came and knocked
on {Ms. Camacho's} door, and there he was, Alberto." (3T61-10 to
16). Upon seeing the defendant, "the children went crazy seeing their
father" and the defendant told Ms. Camacho that “everything was
going to change like always, the same thing." (3T61-18 to 22). At
first, defendant "behaved very well," but matters became worse "to the

point in which he was threatening {Ms. Camacho}.” (3T61-25 to 62-4).
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During Christmas, when Ms. Camacho's mother and sister
visited, defendant threatened that "he was going to kill all three of
them. " Ms. Camacho confronted the defendant about the prior
killings, and asked, "{Y}ou're going to do the same thing that you
did that one day." Defendant retorted, "{I}f I have to do it, I'm
going to do it again." (3T62-8 to 23).

At some later point, defendant revealed the details.

He told me that one day he had had a fight with his
wife; that they had a knife...above the bed where they
slept; that she had grabbed it and that when they were
fighting, he took it away from her, and he wounded
her. And then he got very afraid, and he killed her.

Then her mother and the girls’ sister, they weren't
there, and when the woman arrived he killed her also,
and when the little girl arrived he killed her, too.
(3T63-13 to 64-2).
Defendant stated to Ms. Camacho that Tito “"was there seeing
everything" and said "kill them, kill them." (3T64-9 to 14).
Defendant's emotional state was “very, very bad" and Ms.
camacho feared that the defendant was "going to kill {her}." (3T63-3
to 6). Later, defendant was committed to a sanitarium. (3T65-11 to
13). Fearing for her life, Ms. Camacho went to the Mexican police
who were disinterested because the killings did not occur there.
(3T64-23 to 65-1). In January, 1993, Ms. Camacho went to the
American Embassy in Guadalajara and spoke with FBI Agent Gilbert
Alvarez. Ms. Camacho asked Agent Alvarez to "help {her} because
she was very afraid"” and "knew he was going to kill {her}." (3T65-3 to
19). She told Agent Alvarez that the defendant confessed to
murdering his first wife and in-laws and that if the defendant found

out what {she)} was doing, he would kill {her}." (3T66-5 to 9). 1In
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light of the Interpol fiasco, Ms. Camacho feared that the
information once again would be publicized. (3T66-10 to 13).

A telex between Agent Alvarez and law enforcement authorities
in Newark confirmed the defendant's wanted status. Investigator Ruben
Contreras went to the American Embassy after speaking with Agent
Alvarez to take a statement from Ms. Camacho, which he~ did.
(4T34-7 to 39-15). Arrangements were made to bring the defendant to
pallas, Texas, where he was arrested by Investigator Contreras.
Defendant then was brought to New Jersey. (4T33-2 to 22). After the
trial testimony was completed, the judge had to admonish the defendant
to stop sending a "barrage" of terrorizing letters to his second wife,
Ms. Camacho Alvarado in Mexico. (5T109-5 to 110-19).

pefendant challenges the credibility of the State's witnesses,

but to no avail. The most important component of Ms. Camacho's
testimony - her disclosure of the defendant's recounting of the
killings - is corroborated by objective evidence. Firefighter

Lardiere stated that it was unusual for an evening fire that all the
women were still dressed and had their shoes on. This is consistent
with the defendant's confession that he killed Monica during a fight,
then, as Yannet and Norma arrived later, he killed them.

pefendant makes much of the fact that after his first meeting
with Ms. Camacho, Agent Alvarez sent a telex which said that Ms.
camacho revealed that the defendant was not aware that she knew of the
killings. (5T86-17 to 25). This does not in any way indicate that the
defendant did not confess to the murders to Ms. Camacho. This same
telex warns to protect Ms. Camacho's identity, which was included
because of her concern for her safety. She may have been trying to

avoid a re-run of the fiasco with Interpol, which dishonored her
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wishes and broadcasted information. Also, Ms. Camacho had a total 4
to 7 later interviews with Agent Alvarez and another agent and could
have given specific information about the defendant’'s realizing that
she was aware of the defendant’'s murders at these later interviews.
(5T89-25 to 90-25).

Mr. Delsid, who had a seasonal coffee business, was given
$2,000 to make him whole and cover the financial losses incurred by
his absence resulting from him testifying at trial. (1T96-6 to
98-12). The case was originally scheduled for trial in June, 1993,
and Mr. Delsid’'s business was busiest from October through March.
He did not request any money when it appeared the trial would be held
off-season.

In contrast, defendant, who laughed countless times when he was
on the witness stand (8T30-10 to 17), concocted an inherently
incredible tale, undercut by the objective proofs. After playing
soccer that day with Guerrero and Marguerito Ramirez, Ramirez,
who "had a girl waiting to see him in Elizabeth,"” wanted the defendant
to go with him. Defendant saw Monica, who told him to purchase milk.
(5T19-19 to 20-6). Defendant told Monica he would do the errand, but
lied to her, and said that Ramirez did not have a car to go to work
thus, the defendant had to take him. (5T20-9 to 12). Defendant,
Ramirez and Guerrero then went to Elizabeth where "they were quite
a long time with the girls." (5T21-12 to 16).

Defendant testified that he arrived home at 9:40 p.m.,
apparently never encountering the "real" arsonist/murderer who, based
on the objective evidence, had to have just set the fire. Defendant

and Ramirez left the groceries by the door. Tito “"started to drag
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one of them." Defendant opened the front door, then went about
fifteen feet and went inside the apartment.

Upon entering the apartment, defendant saw some fire and the
bodies in the bedroom, poured milk and juice on the fire, touched each
of the bodies, (one of which was in the kitchen, not the bedroom), in
several places looking for a pulse or heartbeat at which time "there
was just smoke. That's all...a little fire..." (5T22-25 to 24-12;
5T59-2 to 61-8; 5T64-19 to 66-6). "It was a flame like half a moon"
by Norma's feet. (5T63-12 to 13). He then headed outside, and in
doing -6, encountered the "Italian guy," apparently referring to Mr.
Mellilo, the owner of the building, who was going up to his own
apartment, yet did not tell him about the fire! (5T67-1 to 25). It is
interesting that defendant decided to, himself, make the determination
that the victims were dead, rather than attempt to get them out,
specifically since in his version the fire was only slight. After
exiting the building, carrying his son, the defendant claims he then
re-entered it with Mr. Guerrero, who had died before the trial
(4T25-16 to 26-15), and put "a little milk" on the fire in the
bedroom. When asked why he did not fill a cooking pot with water and
throw it on the fire, defendant replied, "I don't know." (5T69-20 to
22). Defendant then left the apartment but re-entered it yet again to
retrieve his son's passport. (5T68-15 to 70-12). At this time, in
contrast to Chief Bishof's testimony, the defendant claimed “"there
wasn't any fire anymore...was just a little bit of smoke." (5T70-16 to
19).

Defendant asserted that he had a television and "bag with two
suits" in the trunk of his Camaro. "It was two suits and a small

television set. You could connect it to the cigarette lighter in the
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car." Regarding the suits, defendant claimed, "I had it there for
some time because sometimes when I didn't work I would go to a
dance..."” (5T74-20 to 25).

The defendant testified that this was such a "“chaotic moment"
for him that he "really couldn’'t make a decision,” so deferred to the
advice of two co-workers who suggested he wait until the next day to
call the police to report the horrendous murders of his family.
pDefendant, however, never reported these incidents. (5T71-12 to
72-15). Rather than calling the police, ever, defendant went to work,
got his paycheck, then hid overnight at the home of a co-worker.
(5T71-12 to 72-15; 5T32-1 to 33-1). Two to three minutes after
observing the horrendous site of the dead bodies of his beloved wife,
the mother-in-law he loved and the sister-in-law whom he considered to
be a little sister, defendant decided, "Let the police take care of
it..." and left to get his check. (5T70-21 to 24). Yet, defendant,
despite the chaos, had the presence of mind to go to work with his
co-workers and pick up his paycheck then made arrangements to hole up
in Guerrero's Harrison apartment overnight, and the next day,
collected his unemployment check, returned to his house to get more
money, but did not enter because there were a lot of people around,
checked his travel agency to get the quickest flight (3T79-2 to 80-17)
to Uruguay, and got Ramirez' birth certificate so he could work when
he fled. (5T32-1 to 37-19).

According to the defendant, he left for Mexico at 5:00 p.m. The
grieving widower claimed that he met Ms. Camacho at a night club in
Gulfito, Costa Rica on April 17, 1981. (5T49-1 to 50-10).

pDefendant contended that he "turned” himself in when authorities

came to him on February 1, and gave them $300. (5T33-6 to 20). Ms.
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Camacho allegedly told him to go to Acapulco. (5T53-22). Two days
later, defendant was arrested.

In an attempt to explain away his statement to Mr. Silva that
he would kill the victims, then go to Mexico or Uruguay, the defendant
concocted the story that he uses the word "kill® as an expression. "I
say that when I'm going to make love. The French say it when they
make love also..." (5T46-11 to 24).

After providing a detailed, albeit incredible account of the
events of the night in question, thirteen years later, defendant
stated he "remember{ed} almost everything" because "{t}here are
things that one doesn't forget..." (5T77-12 to 18). Yet, in a letter
to Elieth Camacho Alvarado which defendant wrote while in the
Essex County Jail, defendant stated "I don't remember what happened

that night." (5T77-19 to 80-3).
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LEGAL ARGUMENT

POINT I(A

JUDGE CODEY PROPERLY EXERCISED HIS DISCRETION IN
ADMITTING EVIDENCE OF DEFENDANT'S JEALOUSY TOWARD HIS
WIFE MONICA, HIS THREATS TOWARD HER AND HER FAMILY
(INCLUDING A THREAT TO BURN THE HOUSE DOWN), HIS
ASSAULT UPON HER AND FIGHTS WITH HER, AND DEFENDANT'S
STATEMENT THAT HE WOULD “KILL THESE THREE CRAZY
WOMEN," THEN GO TO MEXICO OR URUGUAY; THIS EVIDENCE
REVEALED HIS ENDURING HATRED AND HOSTILITY TOWARD
THEM, AND PROVIDED HIS MOTIVE, AND ESTABLISHED HIS
INTENT TO COMMIT THE PURPOSEFUL OR KNOWING MURDER OF
THE THREE WOMEN

The defendant contends that the trial judge should not have
allowed the State to produce evidence of defendant's relationship with
his wife, Monica, which included his jealousy toward her, and threats,
acts and statements of intended violence toward her and her family.
Defendant argues these incidents were too temporally remote, not
relevant toward his mental state since he denied the homicidal acts,
overly prejudicial and not the subject of a proper limiting
instruction.

The State submits that the trial judge properly exercised his
discretion in admitting these incidents (while excluding others) which
revealed defendant's enduring hostility toward the victims and
established his intent and motive to kill his wife, Monica, her
mother, Norma, and her sister, Yannet. The incidents were not
overly remote particularly since they dealt with human emotions which
are best proven when long-established, and since they were part of a
continuing pattern. The State was entitled to marshall this
evidence to shoulder its burden of proving three purposeful or knowing
murders beyond a reasonable doubt and disproving passion/provocation

(which was an issue since day one because of Elieth Camacho

Alvarado's statement to police relating defendant's account of the
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killings) and to establish defendant's motive to kill these women whom

* he professed to love. This evidence was not unduly prejudicial and

the trial court's strong admonitions to the jury, which the defendant
agreed to, precluded any potential for mis-use of this evidence.

The evidence at issue was the subject of extensive argument and
a well-considered ruling by Judge Codey, before being related by
witnesses Ana Gonzalaz (sister of Monica Scabone) and Leopoldo
Silva (former brother-in-law of Monica Scabone). The day before
the trial started, defendant's attorney stated that it had been agreed
that some matters which ordinarily would have been argued pre-trial
would be addressed "as they come up, when the necessity for them
arises during the course of the trial...we have not forgotten the
pretrial applications.” (T3-8 to 19). In his opening statement, the
prosecutor previewed evidence of defendant's threats to kill the
victims, to be related by their relatives. (1T9-16 to 10-1).4
After a brief colloquy between counsel, the defendant's attorney said
he was "not necessarily withdrawing any objection” but would "hold off
until a more appropriate time...I really don't have any objection to
the brother-in-law and probably none to the sister, but I will raise
it again when the time comes for them to testify if I need to."”
(1T11-9 to 15).

Before she testified,the prosecutor made a proffer as to Ana
Gonzalaz' testimony regarding defendant's prior treatment of the

victims. (2T39-7 to 40-19). Consistent with defendant's attorney's

4

This information was contained in materials which defendant had
received in discovery. (1T10-24 to 11-12).
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representation at the argument during the prosecutor's opening, he did
not challenge the admissibility of Mr. Silva's testimony during
counsels' debate over the admissibility of Ms. Gonzalaz' testimony.
(2T43-15 to 16).

After the said debate, the Court ruled that the probative value
of their proferred +testimony outweighed its possibility of
prejudice. Citing State v. Engel, in particular, the evidence was
admissible to show "a continuing, enduring hostility between the
parties which I think is the underlying thing here." (2T46-7 to
47-16). The Court specifically found the evidence admissible under
State v. Cofield, 127 N.J. 328 (1992). (2T47-21 to 48-4).

In her testimony, Ms. Gonzalaz recalled the following that
defendant and Monica “"fought a 1lot" about "anything, everything,"
specifically because defendant "was very jealous”" and didn't want
Monica to "get made up" or "dressed up." He "didn't let her have
friends, male or female." (2T52-6 to 24). She further stated that
Monica "defended herself" physically during fights with the defendant.
(2T55-5 to 9). During March of 1980, she observed a fight between
defendant and Monica during which he hit her with a soda bottle,
insulted her, and yelled "that he was going to burn the house."
(2T56-23 to 57-25).

In January of 1981, when they were all in Uruguay, at the home
of defendant's parents, defendant "told her that he was going to kill
her and the whole family like he would always {tell} her." (2T58-22 to
59-13). She also recalled that she heard the defendant threaten "many
times" to kill Monica and that "he always said" he would burn down the

apartment. (2T59-23 to 60-4).
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Leopoldo Silva, previously the husband of Monica's sister,
Martha (2T68-21 to 24; 2T71-12 to 15), next testified that the
defendant, with whom he was quite friendly (2T70-5 to 12; 2T71-19 to
25), once told him that at "any moment" he was going to "kill these
three crazy women" (Monica, Norma and Yannet), then go to Mexico or
Uruguay. (2T72-8 to 74-21).

The defendant contends that the foregoing evidence was admitted
in violation of N.J.R.E. 404(b). However, the defendant's jealousy,
that treatment of Monica which did not involve threats of violence,
and his statement of intention to Leopoldo do not constitute “other
crimes, wrongs, or acts,” hence were not even encompassed by that rule.

In State v. Porambo, 226 N.J. Super. 416 (App. Div.
1988), this Court found that the defendant's possession of two loaded
handguns upon arrest was "not in itself a crime" hence, "did not

necessarily constitute other crimes evidence subject to Rule 55."

Id. at 424-425. Likewise, in State v. Ribalta, 277 N.J. Super.
277 (App. Div. 1994), this Court held that evidence that defendant
was seen giving a large sum of money to a known drug trafficker “"does
not fall under Evid. R. 55, because giving money to another person
is not a crime in itself, and thus may not constitute other crimes
evidence subject to Evid. R. 55." (citing Porambo) Id. at
293. Similarly, in State v. Brown, 138 N.J. 481 (1994), the
Supreme Court stated, "Neither the testimony regarding defendant's
sexual acts with another woman nor (the co-defendant's) testimony
that defendant pointed the rifle at her the night before the murders
and said ‘'stick ‘'em up' constituted evidence that implicates
Evidence Rule 55, because those acts were neither criminal nor civil
wrongs, as required by the Rule." (Citing Porambo). Id. at 534.
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In adopting N.J.R.E. 404(b), our Supreme Court did not intend
to broaden the exclusion of evidence provided for by Evid. R. 55.
Rather, the intention was to conform to the language of the rule's
federal counterpart, while maintaining/incorporating our State's
interpretative case law. contra Biunno, Current N.J. Rule of
Evidence, Comment 7 to N.J.R.E. 404(b).

For example, N.J.R.E. 404 is conspicuously absent from mention
in an "Analysis of Significant Rule Changes®. (Pal-13). Similarly,
the accompanying "Summary Analysis of Evidence Rule Changes" states
that N.J.R.E. 404 ‘“generally follow{s} the federal formulation

without substantial change in New Jersey practice except to render

clearly inadmissible proof of a trait of character for the purposes of
drawing inferences as to conduct on a specific occasion." (Emphasis
added) (Pal6).

similarly, the Report of the New Jersey Supreme Court Committee
on the Rules of Evidence stated, "Frequently, language changes were
made without intending any change in substance,” and that " some
important changes...are noted in the Comments. " The Comment which
follows N.J.R.E. 404, discusses several points of comparison among
the new rule, the federal and the previous rule, and states regarding
one that "This formulation is intended to encompass relevant New

Jersey case law." See e.g. State v. Cofield, 127 N.J. 328

(1992); sState v. Stevens, 115 N.J. 289 (1989)." Nowhere therein is

the addition of the "or acts" language even mentioned, muchless
deemed to broaden the rule's exclusionary breadth in contravention
of existing state case law.

Even if a broader interpretation of the rule were to apply,

State v. Kittrell, 279 N.J. Super. 225 (App. Div. 1995);
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United States V. Ravle, 845 F.2d 1244, 1247 (4th Cir.

1988)), the State maintains that the defendant’'s jealous state of mind
toward Monica and his stated intent to kill the victims simply do not
constitute "acts." Moreover, the feeling of jealousy, a common human
emotion, can hardly be deemed to impugn one's character. For these
reasons N.J.R.E. 404(b) was simply inapplicable to a portion of the
disputed evidence.

In any event, its admission was proper and certainly did not
constitute the abuse of discretion which is required to justify a
reversal. State v. Brown, supra at 531; State v. Erazo, 126
N.J. 112, 131 (1991). It should be noted that in exercising this
wide discretion afforded him, Judge Codey also excluded evidence
offered by the State concerning abuse of Monica, when he deemed it
appropriate.

For example, the defendant was allowed to place into evidence a
photograph of Monica formally attired at a Uruguayan club to rebut the
State's contention that defendant did not allow her to dress up. The
State was not allowed to bring out the fact that after the picture
was taken, the defendant became incensed that Monica danced with
another man, kicked her in the stomach, beat her badly, and threatened
to kill everyone in the club. (3T10-21 to 14-5; 4T2-5 to 3-15).

Moreover, a wider range of evidence is admissible to establish
the purposes cited here - intent and motive - than is permitted in
support of other issues. State v. Crumb, 277 N.J. Super. 311, 317
(App. Div. 1994). "Otherwise, there would often be no means to
reach and disclose the secret design or purpose of the act charged in

which the very gist of the offense may consist.” Id.
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In fact, evid of arg ts, violence and threats involving a

* defendant and the person he later is charged with killing, have long
been admitted to show the defendant's motive and intent to kill. See,
e.q., State V. Ramseur, 106 N.J. 123, 266-267 (1987)
(defendant 's threats and assaults on his girlfriend demonstrated his
enduring jealousy and hostility toward her in trial for her murder);
State v. Engel, 249 N.J. Super. 336, 372-374 (App. Div.
1991), certif. den. 130 N.J. 393 (1991) (evidence of defendant's
assaults and threats against his wife deemed highly relevant as to

motive for her murder); State v. Machado, 111 N.J. 480, 488-489

(1988); State v. Donohue, 2 N.J. 381, 388 (1949); state v.

Schuyler, 75 N.J.L. 487, 488 (E.&A. 1907).

The defendant attempts to evade this firm precedent by arguing
that in those cases, except for State v. Engel, “there was no
dispute that the defendant killed the victim, but rather in issue was
the defendant's culpability for having committed the act." (Dbl8).
The State strongly disagrees with that interpretation. In State v.
Stevens, supra, a prosecution for official misconduct based on the
officer's sexual abuse of female citizens under the guise of body
searches, the Supreme Court made it clear that the State can introduce
other crimes evidence to meet its burden of proof even though the
defendant does not specifically contest the element to be proved.

Despite defendant's denial that the searches occurred,
the State was required to prove both their occurrence
and defendant's unlawful purpose in conducting the
searches. Thus, defendant's unlawful purpose was a
genuine issue in the case... Defendant s denial that
the searches occurred did not relieve the State of its
burden to prove that his purpose was to gratify his
sexual desires, and not merely to discharge his

official duties.
Accord United States v. Jones, 982 F.2d 380, 382 (9th

Cir. 1992) (Prior bad acts admissible when defendant denies

26



participation in crime but does not contest knowledge and intent

elements); United States v. Miller, 725 F.2d 462, 466 (1984)

("{T)he Government need not await the defendant's denial of
intent...").

Indeed, in our State, evidence of a defendant's bad acts against
the victim has been properly admitted even when the defendant denied
committing the actus reus. For example, in State V.
Machado, supra, where defendant's statement, "I'm going to kill
that bitch," and his assault, and shouting at her were properly
admitted, the defendant did not concede the homicidal act. Id. at
481. See also, State v. Engel, supra, (defendant denied hiring a
hit man to kill his wife; defendant's prior threats and violence
against her were properly allowed in); State v. Donohue, supra
(defendant denied killing his wife; his prior beatings of her were
appropriately admitted at trial for her murder); State v.
Lederman, 112 N.J.L. 366 (E.&A. 1933) (defendant denied killing
her husband; her earlier attack on him was properly received in
evidence at trial for his murder); State v. Davidson, 225 N.J.
Super. 1 (App. Div. 1988), certif. den. 111 N.J. 594 (1988)
(defendant denied spray-painting racist graffiti on black family's
home; evidence that he poured rice and sugar in the gas tanks of their
two cars previously was properly admitted). Accord, State v. Lynch,
393 S.E.2d 811, 814-816 (N.C. 1990).

In the present case, the defendant certainly did not concede
that he had a purposeful or knowing state of mind, hence the State was
required to prove that. Cf. State v. Stevens, supra at 301
(Evid. R. 55 didn't permit admissibility of evidence on an issue

which defendant concedes). Moreover, it was clear from a pre-trial
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statement by Elieth Camacho Alvarado that the issue of
passion/provocation was very much a part of the case (2Dal8) and the
State needed to bring out evidence of defendant's prior threats and
violence toward her to disprove that the killing was committed in the
heat of passion resulting from a reasonable provocation. See State v.
Crumb, supra (On interlocutory appeal, this Court found defendant's
white supremacist materials admissible in murder trial involving black
victim; Court noted State's burden of proving purposeful or knowing

murder and also noted the evid was ded to disprove issues

raised in defendant's pre-trial statements).

In fact, the defendant, in this case, in consultation with his
attorney, did request that passion/provocation manslaughter be charged
as to the killings. (5T99-3 to 7; 5T104-15 to 109-3). During
summation, defendant's attorney argued for an outright acquittal while
twice also reminding the jurors of the passion/provocation option -
the best of both worlds. (6T20-12 to 20; 6T23-13 to 24).

The State was also entitled to bring out the disputed evidence
to prove defendant's motive. While not an element of the offense, the
defendant received the benefit of the standard jury charge which
provided that while the State was not required to prove motive, the
jury could consider the absence of a motive in determining defendant's
guilt. (6T76-9 to 18). The defendant's denial of the murders was
apparent even before trial from the lack of any notice of a defense
implicating a diminished capacity, or similar defense. (5T103-1 to
8). The defendant did in fact testify, denied the killings (5T15-18
to 20), proclaimed attachment to a picture of his wife (5T40-14 to
19), and professed to love and care for the three women he was on

trial for slaughtering. (5T755-25 to 57-13). The State was entitled to
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use the disputed evidence to establish the defendant's motive and
intent to commit the purposeful or knowing murders of the three
victims.

Defendant also claims that the prior incidents were not, as
provided in State v. Cofield, sgupra at 338, ‘“reasonably close in

n3 The State first observes that

time to the offense charged.
the Cofield factors are not intended as a sine gua non for
admissibility - not an end in themselves but simply guides to prevent
"the over-use of extrinsic evidence of other crimes or wrongs."
4.5

As quoted by defendant, the Supreme Court in State v.
Ramseur, (which held prior acts of abuse which occurred 1 1/2 years
before the murder to be admissible) stated, "The temporal remoteness

of a past wrong affects its probative value." In so stating, the

Court in Ramseur was citing State v. Schuyler, supra. The

5'rho incidents which are the subject of a discrete
time reference are defendant's hitting Monica with a bottle and
threatening to burn the house, in March of 1980 (2T56-23 to
57-25), and telling her he would kill her and the whole family,
in January of 1981 (2T58-22 to 59-13). Since other incidents
did not have such a strict time frame, because they were
continuous, the farthest they could relate back would be April
of 1978 when defendant and Monica were married in Newark, after
meeting in Uruguay - a period of three years. Ana Gonzalaz, who
related the other incidents, had not known defendant in Uruguay.
(2T51-6 to 14).

68y way of example, another factor enunciated in

is that the other incident "must be similar in kind" to

the offense charged. Id. Yet, in State v. Crumb, supra, a

murder case, the other incidents involved racist writings and

drawings. In State v. Brown, gupra, a capital murder case, some

of the other Evid. R. 55 evidence involved the co-defendant's

putting up bail money for him on an unrelated offense, and
defendant 's alleged sexual relationship with another woman.

29



observations of our State's former highest court in Schuyler (which
allowed evidence of a ten year old altercation between the defendant
and the murder victim) are particularly germane to the present case:

‘Long-continued animosity and ill will are better
evidence of a state of mind which will ripen into
deliberate murder than the hasty ebullition of
passion. The theory of the law of murder is that it
is done upon premeditation, and the motives for such
an act are not less powerful because they are the
result of ill feelings entertained for years.'
(Citation omitted). (Emphasis added).

{1d. at 488).
This observation is no less compelling today. For example, in
State v. Engel, supra, at 374, the Court noted the defendant's
previous violence against the victim was "in close temporal proximity

to the killing and disclosed an enduring hostility toward the

victim." (Emphasis added). In State v. Hasher, 246 N.J. Super.
495, 498 (Law Div. 1991), the Court suggested the applicability of a
m.’ type analysis in the Evid. R. 55 context. This
would of course mandate consideration of intervening incidents,
occurring after the less recent ones. State v. Sands, supra at
144-145.

This "totality of circumstances” approach is in accord with the
view of Professor Wigmore, who writes, "Where an emotion of
hostility at a specific time is to be shown, the existence in the same
person of the same emotion at another time is in general admissible.
what that limit of time should be must depend largely on the

circumstances of each case, and ought always to be left to the

7state v. Sands, 76 N.J. 127 (1978), mod., State v.
Brunson, 132 N.J. 377 (1993).
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discretion of the trial court." (Emphasis in the original) 2
Wigmore, Evidence sec. 396 (Chadbourn Rev. 1979). He goes on to
observe:

In the domestic relation, the malice of one of the
parties is rarely to be proved but from a series of
acts; and the longer they have existed and the greater
the number of them, the more powerful they are to show
the state of the feelings. A single expression and a
single act of violence are most frequently the result
of a temporary passion, as evanescent as the cause
producing them. But a long-continued course of brutal
conduct shows a settled state of feeling inimical to

the object. (emphasis in the original) (Citation
omitted).

2 Wigmore, Evidence, sec. 397 (Chadbourn Rev.
1979).

See also State v. Carroll, 242 N.J. Super. 549 (App. Div. 1990),

certif. den., 127 N.J. 326 (1991) (in trial for murder of daughter of
defendant 's paramour, evidence of "stormy" relationship, involving
constant arguments between defendant and paramour, and several
separations apparently encompassing four year marriage was
admissible); State v. Donohue, supra (prior beatings of defendant's
wife, particularly one occurring eight years before her murder
admissible at trial for her murder); State v. Myers, 7 N.J. 465 (1951)
(defendant's stabbing, and separate assault upon his wife, both three
years before her murder admissible at murder trial); State v. Lynch,
supra at 816 ("When a husband is charged with murdering his wife, the
State may introduce evidence covering the entire period of his married
life to show malice, intent and ill will toward the victim" (citation

omitted)). Accord, United States v. Burk, 912 F.2d 225, 228 (8th Cir.

1990).
This case involved the 1long-established antipathy which
defendant harbored toward a discrete set of individuals which

manifested itself on numerous occasions in the form of threats,
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.Aa.aults. and statements of intended murder during his three year
" marriage, and the admission of this evidence was completely proper.

The defendant next claims that the introduction of the disputed
evidence was overly prejudicial to his case. However, Judge Codey
specifically found that the probative value of the evidence "clearly
outweighs any problem that it might cause for Mr. Scabone." (2T46-7
to 11). This finding certainly did not constitute a "clear error of

judgment" and should be upheld. State v. DiFrisco, 137 N.J. 434,

496 (1994). As stated in Stevens, supra at 308, quoting State v.
West, 29 N.J. 327, 335 (1959):

That evidence is shrouded with unsavory implications

is no reason for exclusion when it is a significant

part of the proof. The unwholesome aspects, authored

by the defendant himself, if the evidence be believed,

were inextricably entwined with the material facts.

{stevens, supra at 308}.

The potential for prejudicial mis-use of this evidence was
eradicated by Judge Codey's carefully drafted and unequivocal
admonition to the jury. In complete contravention to his position at
trial, the defendant now criticizes this limiting charge, yet does not
specify the exact alleged deficiency.

After ruling the testimony of Ana Gonzalaz and Leopoldo
Silva admissible (although defendant did not oppose Silva's
testimony), Judge Codey offered to have defendant's attorney propose
a jury instruction; otherwise, he would be receptive to any revisions
the attorney requested to the one the court would prepare. (2T46-12 to
17). There is no indication defendant's attorney did in fact propose

his own charge. Toward the beginning of Ms. Gonzalaz' testimony,

the Court struck one of her responses which indicated that defendant
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punched, kicked and attacked Monica. (2T53-19 to 21). The court then

admonished the jury as to the use of the other incidents evidence:

At the end of the case I'm also going to give you a
limiting instruction in detail explaining the sole
purpose for why these certain items are being allowed
in. I'll ask you to accept that evidence and be
prepared at the end of the evidence to factor it in
for one particular area, the fact that Mr. Scabone,
if you believe what the witness and other witnesses
might say, had formerly maybe broken the law in regard
to Mrs. Scabone or other family members, it's not in
any way to be shown as a predisposition to commit a
crime.

Therefore, because he may have committed a crime
before, then if he did that again he might as well be
guilty of these charges, too. That's not the way the
system works.

(2T54-8 to 55-2).

At the conclusion of the testimony, the trial judge read his
proposed charge to counsel and solicited their comments. (5T95-9 to
97-3). pefense counsel asked that the court directly state that the
prior incidents could not be used as “substantive proof that he
committed the crime," (which was already contained in the court's
proposed charge in one form or another, four times) then said, "Your
Honor, I don't really object to the charge as the Court has prepared
it." (5T97-4 to 11).

puring his charge to the jury, the Court stated:

The State presented testimony during the course of
this trial of a number of people. Some of those were
Ana Gonzalaz, who is the sister of Monica Scabone
and the sister of Yannet Estevez, and Leopoldo Silva,
a brother-in-law of some of those individuals,
pertaining to incidents and statements that were
allegedly made and done by Mr. Scabone prior to the
April 2, 1981 date set out in this indictment that
brings us here for this trial.

You also heard testimony from Mr. Scabone's present
wife, Mrs. Camacho Alvarado, regarding a threat that
was allegedly made to her during the course of their

marriage. This evidence was offered for a very
limited and specific purpose.

33



As I told you during the course of the trial, evidence
that a person has committed a prior wrong on a
specified occasion is inadmissible to prove his
disposition to commit the crimes for which he has been
indicted and is presently on trial. In other words,
such evidence from Ms. Gonzalaz, Mr. Silva and Mrs.
Camacho Alvarado cannot be considered by you as
disclosing any general propensity or predisposition on
the part of Mr. Scabone to commit a crime or to commit
the crimes with which he is now charged.

You cannot prove one crime by proving another crime.
You may only consider the evidence of the arguments,
the violence, and/or the threats allegedly made and
committed by Mr. Scabone against his wife, Monica
Scabone and her relatives and his present wife, Mrs.
camacho Alvarado, if you believe that they were, in
fact, made and done by Mr Scabone and solely to
determine what Mr. Scabone's motive or intent was as
to whether those words and actions disclosed an
enduring hostility, an enduring jealousy, malice or
ill will that arose out of the marital relationship
between himself and Monica Scabone and her in-laws ---
and his in-laws on the part of Mr. Scabone that is
directed towards the three victims in this case; that
being Monica Scabone, Norma Estevez and Yannet
Estevez.

You may consider such evidence solely for that
purpose, that is in determining a possible motive or
intent on the part of Mr. Scabone.

You cannot consider that evidence for any other
purpose.

(6T86-3 to 87-18).
The defendant made no objection to the charge as given.

The Court made it crystal clear to the jury that they were not
to consider the other incidents to prove disposition to commit the
present crimes - “"the essential point to be made in the 1limiting
instruction.” State v. Stevens, supra at 309. The Court did not
simply "relate the laundry list of abstract issues enumerated in the
rule." State v. G.S., 278 N.J. Super. 151, 165 (App. Div. 1994).
Rather, he targeted the two permissible issues - defendant’'s intent
and motive - which they could use the evidence to determine, if they

found that the words and actions alleged were in fact said and done by
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defendant, and that they disclosed enduring hostility, jealousy,
malice or ill will that arose out of the defendant's relationship with
the three women. The charge did contain the clarity of purpose and
appropriate relating of permitted usage of the evidence to the facts

of the case which was contained in State v. Cusick, 219 N.J.

Super, 452 (App. Div. 1987) and subsequently held out as a model for
appropriate charges. See, e.g., State v. G.S., supra, at 164.

Having agreed to the «charge as proposed by the c:ou‘r:t8
(5T97-4 to 11), not having proposed his own charge, and failing to
object to the charge as delivered (while in fact objecting to another
portion - relating to identification, (6T98-4 to 7)), the defendant
cannot now complain about the alleged (albeit unspecified) error which
he himself created. State v. Scher, 278 N.J. Super. 249, 271
(App. Div. 1994). cf. N.J.R.E. 105 (Court shall provide 1limiting
charge "upon request”" but party can waive). At the very least,
defendant would have to establish that any deficiency rose to the
level of plain error. R. 2:10-2.

Even if this Court finds there was some shortcoming in the
judge 's charge or in the admission of the evidence itself, this would
not provide a ground for reversal. The concern about this type of
evidence is that it can "turn a jury against a defendant." State v.
Stevens, supra at 302. However, this jury carefully considered and

sifted the evidence, making the effort to request read-backs of

a'l‘hc only suggestion defense counsel proposed was
really a non-suggestion, since the proposed (and actual) charge
made it absolutely clear the evidence could not be used as
substantive proof of guilt.
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testimony and/or clarification of instructions five times. (7T2-6 to
19; 7T15-3 to 5; 7T22-22 to 23-1; 7T25-2 to 7; 7T34-2 to 10). When
all was said and done, the jury convicted defendant of only
passion/provocation manslaughter as to his wife Monica, the very
person to whom most of the disputed evidence related! In fact that
verdict may indicate that the evidence benefited the defendant.
Having heard about the long-standing instances of animosity between
them, some involving "fighting”" (which carries a connotation of
mutuality) the jury may have felt the defendant simply "lost his head"
at the time of his last encounter with Monica since it convicted him
of the lesser charge. Clearly the jury was not so tainted by the
disputed evidence that it viewed defendant as a bad person and was
diverted from its role as impartial fact-finder.

Wholly apart from the testimony as to prior incidents, adduced
from Ms. Gonzalaz, Mr. Silva and Ms. Camacho, the State presented
additional, devastating proof that defendant killed Monica Scabone,
Yannet Estevez and Norma Estevez.

As set out in more detail in the Counter-Statement of Facts,
supra, such proof included the fact defendant pever called the
police (even anonymously) to report the carnage, immediately inquired
about getting to "the border," high-tailed it out of the country,
assumed his Merry Widower role (with accompanying lie about the
victims' demise), shortly after the killings, then finally admitted,
and described, the killings to his second wife in terms consistent
with the objective facts. While defendant challenges the credibility
of the State's witnesses, (refuted in Facts, supra), it was hardly
surprising the jury believed them over a man who claimed that he, and

"the French" use the term "kill" while making love! Any error in the
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admission of the other incidents evidence was merely harmless. State

v. Macon, 57 N.J. 325 (1971).

POINT I(B
THE TRIAL JUDGE PROPERLY EXERCISED HIS DISCRETION IN
ADMITTING EVIDENCE OF DEFENDANT'S THREAT TO KILL
ELIETH CAMACHO AND HER FAMILY BECAUSE SAID THREAT
WAS INEXTRICABLY ENTWINED WITH, AND PROVIDED THE
CONTEXT FOR, HIS ADMISSION, AFTER YEARS OF DECEPTION,
THAT HE COMMITTED THESE MURDERS

The defendant contends that the trial judge should not have
allowed Ms. Ccamacho to testify as to their ‘“problem-filled
relationship, " specifically, its culmination - a threat one
Christmas-time (probably 1989) to kill Ms. Camacho, her mother and
her sister. (Db22). The defendant argues that that evidence was not
relevant, was too temporally remote, overly prejudicial and not
properly limited by the court.

The State submits that the trial judge properly exercised his
discretion in admitting this evidence (while excluding other, powerful
proof of defendant's guilt). The rocky relationship between the
defendant and Ms. Camacho, typified by his death threat to her and
her family provided the context in which defendant, after his long
relationship with Elieth (during which he had never even told her

his real name and falsely told her the victims died in a car

accident), finally admitted these k.i.ll.i.m;s.9 That admission

9'l'ha defendant does not challenge the admissibility of
the admission itself. Nor could he. It did not implicate an
“other crime, wrong or act" under N.J.R.E. 404(b) and was
clearly admissible under N.J.R.E. 803(b)(1l) and 803(c)(25).

37



and the context in which it was made (as well as defendant's later
provision of the details of the killings, once the "ice was broken"),
constituted proof that the defendant intended to kill the three
victims. Since the admission was given long after the crime and
after years of deception toward Elieth, it was that much more
compelling that the full circumstances of its delivery be adduced.
The context in which the admission was made was an integral part of
the admission itself and essential for the jury's accurate assessment
of its believability. The evidence was not unduly prejudicial and the
trial court’'s strong admonition to the jury, which the defendant
agreed to, precluded any potential for mis-use of this evidence.

During the hearing on the admissibility of testimony to be given
by Elieth Camacho, the prosecutor sought to introduce evidence
including defendant's jealousy of Elieth Camacho, his “"numerous”
threats to kill her and his threat to kill her and her family, linked
with his confession to having killed his previous wife and her family,
on a number of theories. (3T15-4 to 20-2).

The trial court allowed only some of the proffered evidence, for
showing defendant's intent and motive, while excluding other evidence,
including an incident in 1989 in which defendant chased Elieth with
a knife and threatened to kill her and burn the house down. The Court
ruled as follows:

I don't think we're on as firm a ground {Note: in
comparison with Ms. Gonzalaz' and Mr. Silva's
testimony} if you're looking to introduce a whole
litany of subsequent events between Mr. Scabone and
his present wife. I have no objection whatsoever if
his present wife wants to testify that Mr. Scabone
was very jealous; that there was marital discord, and
then get into the specific reference to this
particular case where a threat was made by Mr.

Scabone that he was going to kill her and her
family, and she came back with a question, the same as
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you did to your other family, and the admission
against interest by Mr. Scabone.

So I am not going to allow all of that testimony.
(3T25-16 to 26-24).

pefendant accurately states that Ms. Camacho "vaguely related
her problem-filled relationship with defendant to the jury."
(Db22). This was to defendant's benefit. While Ms. Camacho
stated, for instance, that defendant was "very jealous, and that they
had problems during their marriage, See e.g. 3T45-23 to 46-3; 3T47-13
to 21; the witness, pursuant to the court's ruling, did not provide
the particulars of these confrontutionam or relate how
defendant physically assaulted her.

Ms. Camacho testified that their relationship really went
downhill when defendant found out she wanted a divorce. (3T56-21 to
24). Toward the end of 1988, Ms. Camacho found out that defendant
was wanted by the authorities for these murders. (3T57-25 to 58-11).
After contacting Interpol with poor results (3T59-7 to 25), she
stayed in Costa Rica about a year (while defendant was in jail) then
went to Mexico. The defendant tracked her down there and insisted on
staying with her, saying "everything was going to change." (3T60-1 to
61-22). For awhile, things went well but then deteriorated to the

point that defendant threatened to kill her.

lo'l‘he Court even struck from the record Ms. Camacho's
testimony that after she consulted a divorce lawyer, the
defendant accused her of being the lawyer's lover. (3T53-16 to
54-1).



The following colloquy reveals the culmination of the
deteriorating relationship and indicates the context in which
defendant's admission to the murders was made:

Q: Did he threaten to kill anyone else besides you?

A: Yes. Once at Christmas my mother, my sister came
to be at my house. They didn't know that he was
with me. I asked him -- I told him that I didn't
want him to give me anything. I just wanted him
to behave well with them. And he got in a bad
mood when they came, and he said that he was

going to kill all three of them. {meaning "us"}

Q: When he made that remark to you, did you confront
him with anything?

A: Yes. I reminded him of what had happened --
what I knew.

Q: About what?

A: About the deaths of his ex-wife and the
family. Because of my heart, I couldn 't believe
it, that he could have done that at some time,
and when he told me that he was going to kill us
he says you re going to -- I said you re going to
do the same thing that you did that one day. He
said if I have to do it, I'm going to do it
again. (Emphasis added).

(3T62-7 to 23).

Having "broken the ice" after all those years and confessed to
these crimes, the defendant, "further in the future" provided details,
indicating he killed Monica with a knife during a fight, then, when
her sister and mother returned later, he killed them, too. (3T63-1 to
64-6).

The relevance of the disputed evidence did not lie in its
intrinsic value; rather it was the precipitating factor for, and the
vehicle which provided context and meaning for, defendant's admission
to the murders. Cf. State v. Hasher, sgupra, cited by defendant
(defendant ‘s prior, unrelated sexual assault against a different woman

six years before simply did not reveal defendant's intent or motive
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vis a vis the present sexual assault charges). This was the first
time, after years of deception, that defendant admitted these killings
to Elieth (or to anyone, for that matter). The defendant's threat
to "do it again," when things reached rock bottom in his second
marriage, revealed his intent during the earlier killings, i.e. that
they were purposeful or knowing murders, not the result of momentary
passion/provocation. The defendant's poor relationship with Elieth,
typified by his threat to kill her and her family, was inextricably
inter-related with his intent-revealing confession of the earlier
murders and could not be severed therefrom.

The need to provide all the contextual detail to the
circumstances of a crime and to admit a defendant’'s intent-revealing
statements, even when they implicate other crimes, has long been

recognized. In State v. Carroll, supra, the defendant was tried

for killing his second wife's daughter when his relationship with the
second wife went sour. In an oral statement to the FBI, the defendant
stated that he "had the same problem with his first wife" and that
eleven years before the charged murder, he was jailed for assaulting
his first wife because she, like his current wife, made {an}other
person come out inside him and seek revenge..." Id. at 564. This
Court found the "reference to his assault upon his former wife was so
integral a part of his description of his state of mind at the time of
his commission of this offense that it was admissible to show his
intent in attacking his stepdaughter."” Id.

Similarly, in State v. Erazo, supra, the Supreme Court
found admissible defendant's statement, shortly before killing the
victim, "I killed before and if I go after her I'll kill again.” Id.

at 130. The statement was “relevant to whether defendant killed {the
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victim) purposely or knowingly, or whether he had been provoked and
had killed her in the heat of passion."” Id. at 131. Likewise, in
upholding a death sentence in State v. Butler, 32 N.J. 166, 187
(1960), the Supreme Court held admissible for proving defendant's
willful intent, his statement to an accomplice during the killing,
"You got bad nerves. It ain't the first man I ever killed." See

also United States v. Derring, 592 F.2d 1003, 1006-1007 (8th

Cir. 1979) (admission of killing permissible because it was
"inextricably bound up with the others and proof of the offense
charged necessarily involved evidence of the other criminal conduct”).
See generally State v. Frost, 242 N.J. Super. 601, 620
(App. Div. 1990), certif. den. 127 N.J. 321 (1990) (evidence
involving defendant's prior abuse of his wife was "part and parcel of
the State's theory regarding the battered woman syndrome,” and
admissible to explain why the victim did not simply run away from the
defendant); State v. Mulero, 51 N.J. 224, 228-229 (1968) (in
trial for murder of defendant's paramour's daughter, his beatings of
paramour were admissible because "the relations among all the members
of the household were so entwined that the events of the fatal day
could not be recounted intelligently without revealing the whole

story”"); United States v. Fortenberry, 971 F.2d 717, 721 (llth

cir. 1992), cert. den. U.s. , 113 s.ct. 1020 (1993)

(evidence of defendant’'s participation in two murders was inextricably
intertwined with evidence of firearm possession).

Likewise, in the present case, the defendant's threat to kill
Ms. Camacho and her family, her responding question as to whether he
would kill them like he killed the previous victims and his answer

"If I have to do it, I'm going to do it again" were all inextricably
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combined and his threat and her response gave the necessary meaning
and context to defendant's admission. Hence this evidence was
compellingly relevant.

Defendant appears to object to the admission of the disputed
evidence because it came after the murders. (Db23). Yet the
Supreme Court stated in State v. Cofield, supra at 340, "The order
of the events is not dispositive of the issue of relevance."

Defendant ‘s claim as to remoteness must also fail. As noted in
Part (A), supra, this is simply one of several guidelines (See State
v. Cofield, supra) to prevent the ultimate evil of over-use or
mis-use of the evidence. It is not an end in itself. Here, Judge
Codey excluded powerful proof involving other instances of (actually
violent) conduct by defendant against Elieth, and strongly cautioned

the 3jury not to consider the disputed evidence for propensity

purposes. Also, see State v. Carroll, supra, (eleven year gap
between assault on first wife, which gave meaning to defendant's
statement in murder of later wife's daughter didn't  bar
admissibility). Moreover, here, the passage of time, and defendant's
failure to "come clean" about these murders all the time he was living
with, and married to Elieth, made it that much more essential that
the jury understood why so many years later defendant would suddenly
make this admission.

The defendant also claims this evidence was unduly prejudicial.
The prejudicial quality of such evidence is insufficient to justify
its exclusion. Stevens, supra. Actually, the jury was never able to
hear that he assaulted Elieth - only that he threatened her and her
family. The evidence of the threat in question was properly addressed

by the prosecutor in summation, as a lead-in to discussing defendant's
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admission, and was not cited as evidence of criminal propensity.
(6T57-22 to 58-2). Also, proper limiting instructions were provided.
Yet, contrary to defendant's position at trial, defendant now faults
the court's instructions as inadequate. Having agreed to the charge
as proposed by the court, not having crafted his own proposal and
objecting to a different part of the charge, but not this one,
defendant is in no position to complain about any alleged shortcoming
in the charge. See, State v. Scher, supra. At the very least,
defendant must establish that plain error resulted.

Between the earlier admonition rendered during Ms. Gonzalaz'
testimony and the end-of-case charge, Judge Codey warned the jurors
- using different phraseology - a total of six times that the jurors
could not consider the prior incidents for criminal propensity. As
cited supra the Court stated that as with the other evidence, if the
jury believed the threat to Ms. Camacho was made by defendant, they
could consider it "solely to determine what Mr. Scabone's motive or
intent was..."

It would have been preferable for the court to have specified
that the threat was to be considered insofar as it provided the
context in which the defendant's intent-revealing admission was
rendered. However, the court later in its charge told the jurors,

In considering whether or not the statements allegedly
made by Mr. Scabone are believable, you should take
into consideration the circumstances and the facts
surrounding the giving of the statements as well as
all other evidence in the case.

(6T90-8 to 12).

Jury charges must be considered as a whole. State v. Marshall,
123 N.J. 1, 135 (1991). When read together, the jury certainly

understood not only that the threat could not be used as evidence of
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criminal propensity, but that it was part of the context of
defendant's admission and could be used in assessing the credibility
of the admission. Certainly, one could not conclude that this jury,
which requested read-backs of testimony or <clarification of
instruction on other issues five times, but not on this issue was
"confused or misled." State v. G.S., supra at 167. In light of all
the other violence against defendant, including defendant's prior
threats and/or evidence against Monica and her family, and his stated
intention to kill them all, as well as defendant's actual admission to
the murders to Ms. Camacho, any error in the instruction or even in
the reception of the evidence itself was completely harmless. See

state v. DiFrisco, supra at 497. In sum, the defendant's

well-deserved convictions should be affirmed.
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POINT II

THE RULE THAT EVIDENTIARY RULE CHANGES ARE NOT
EX POST [FACTQ LAWS HAS PREVAILED  WITHOUT
EXCEPTION SINCE TIME IMMEMORIAL, THUS APPLICATION OF
THE AMENDED MARITAL PRIVILEGE, WHICH PLACED THE
EXERCISE OF THE PRIVILEGE WITHIN THE ELECTION OF ONE
SPOUSE, TO THE DEFENDANT'S TRIAL FOR THE MASSACRE HE
COMMITTED BEFORE PASSAGE OF THIS AMENDMENT DID NOT
VIOLATE THE EX POST FACTQO PROHIBITION AS THE
AMENDMENT MERELY REMOVED A LEGISLATIVELY IMPOSED
TESTIMONIAL IMPEDIMENT AND ENLARGED THE CLASS OF
PERSONS ELIGIBLE TO TESTIFY, BUT DID NOT CHANGE THE
ELEMENTS OF THE CRIME, INCREASE PUNISHMENT OR ALTER
THE DEGREE OR QUANTITY OF PROOF NECESSARY FOR
CONVICTION

Defendant claims, "The admission of the inculpatory testimony
of the defendant's second wife, governed by an ex post facto
law, constitutes reversible error." This argument ignores that the
rule that evidentiary changes are not ex post facto laws has
prevailed without exception since time immemorial, thus application of
the amended privilege, which placed the exercise of the privilege
within the election of one spouse, to the defendant's trial for the
massacre he committed before passage of this amendment did not violate
the ex post facto prohibition as the amendment merely removed a
legislatively imposed testimonial impediment and enlarged the class of
persons eligible to testify, but did not change the elements of the
crime, increase punishment or alter the degree or quality of proof
necessary for conviction.

"An ex post facto law is a measure that imposes criminal
liability on past transactions.” 2 Rotunda & Nowak, Treatise on
Constitutional Law: Substance and Procedure, section 15.9(b) (2nd
ed. 1992). The federal and state constitutions prohibit
Legislatures from enacting ex post facto laws. U.S. Const.,
Art. I, section 10, Clause 1; N.J. Const., Art. IV, section

VII, paragraph 3. As explicated by the United States Supreme Court
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in Collins v. Youngblood, 497 U.S. 37, 41 (1990), "“Although the

Latin phrase ‘ex post facto' literally encompasses any law
passed ‘'after the fact, it has long been recognized by this Court
that the constitutional prohibition on ex post facto laws
applies only to penal statutes which disadvantage the offender
affected by them." A change in the evidence rules enacted after a
defendant had committed the charged crime which disadvantages a
defendant may be applied to the defendant's trial without violating
the ex post facto prohibition.

Ex post facto law "was a term of art with an established
meaning at the time of the framing of the Constitution." Collins,
supra at 42. In Calder v. Bull, 3 Dall. 386, 390-392 (1798),
the Supreme Court listed acts which would implicate the core concerns
of the ex post facto clause:

1st. Every law that makes an action done before the

passing of the law, and which was jinnocent when done,
criminal; and punishes such action. 2d. Every law
that aggravates a crime, or makes it greater than
it was, when committed. 3d. Every law that changes
the punishment, and inflicts a greater punishment,
than the law annexed to the crime, when committed.
4th. Every law that alters the 1legal rules of
evidence, and receives less, or different testimony,
than the law required at the time of the commission of
the offense, in _order to convict the offender.
(emphasis in the original).

In 1884, the United States Supreme Court in Hopt v. Utah,
110 U.Ss. 574, 589 (1884), held that a statute removing a
legislatively imposed testimonial bar preventing a class of persons
(in that case, convicted felons) from testifying can be applied to a
defendant’'s trial for a crime committed before the passage of the
statute removing the legislatively created testimonial bar without
running afoul of the prohibition against ex post facto

legislation.
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Statutes which simply enlarge the class of persons who

may be competent to testify in criminal cases are not

ex in their application to

prosecutions for crimes committed prior to their

passage; for they do not attach criminality to any act

previously done; nor aggravate any crime theretofore

committed, nor provide a greater punishment therefor

than was prescribed at the time of its commission; nor

do they alter the degree, or 1lessen the amount or

measure, of the proof which was made necessary to -

conviction when the crime was committed.
Statutes removing testimonial bars on certain classes of individuals
"relate to modes of procedure only," in which a defendant has no
vested interest and the State can regulate at will. Id. at 588-589.

Every case decided since Hopt has held that evidentiary

rules enacted after the commission of the crime are not ex post
facto laws. In Thompson v. Missouri, 171 U.S. 380, 386-388
(1898), the United States Supreme Court held that an evidence rule,
enacted after the defendant committed capital murder, that rendered
admissible for comparison purposes documents indisputably handwritten
by the alleged writer of a disputed written document could be applied
to the defendant's capital murder trial consistent with the ex
post facto clause. As the Thompson Court, supra at 387,
declared:

{W}e cannot perceive any ground upon which to hold a

statute to be ex post facto which does nothing

more than admit evidence of a particular kind in a

criminal case upon an issue of fact which was not

admissible under the rules of evidence as enforced by

judicial decisions at the time the offense was

committed.

So well accepted is the principle that changes in evidentiary

rules are not ex post facto that, as early as 1925, the Supreme
Court omitted the reference in Calder v. Bull to alterations in

the "legal rules of evidence" when it summarized the meaning of the
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ex post facto clause in Beazell v. Ohio, 269 U.S. 167,

169-170 (1925).
It is settled, by decisions of this court so well
known that their citation may be dispensed with, that
any statute which punishes as a crime an act
previously committed, which was innocent when done,
which makes more burdensome the punishment for a
crime, after its commission, or which deprives one
charged with crime of any defense available according
to law at the time when the act was committed, is
prohibited as ex post facto.
"The Beazell formulation is faithful to our best knowledge of the
original understanding of the EX Post Facto Clause:
Legislatures may not retroactively alter the definition of crimes or
increase the punishment for criminal acts."” Collins, supra at 43.

The Collins Court, supra at 43, n.4, noted the Beazell
Court's omission of evidence rules and declared, "As cases subsequent
to calder make clear, this language was not intended to prohibit
the application of new evidentiary rules in trials for crimes
committed before the changes." "Even though it may work to the
disadvantage of a defendant, a procedural change is not ex post

facto." Dobbert v. Florida, 432 U.S. 282, 293 (1977).

Defendant complains that application of the amended marital
privilege to his trial violated the prohibition against ex post
facto laws. At the time the defendant butchered his first wife
Monica and his 59 year old mother-in-law Norma, and 17 year old
sister-in-law Yannet, an accused spouse unilaterally could prevent
his or her partner from testifying. Oon November 17, 1992, about a
year before the defendant was tried for this massacre, the Legislature
amended these rules, L.1992, c¢.142. (Pa29-30), so that only one
spouse had to consent to disclose a marital communication, and a

defendant could not prevent a willing spouse from testifying. That
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decision now lies with the testifying spouse. The amendment took
place immediately "regardless of the date on which the offense was
committed or the action initiated." (Pa30).

Defendant's argument ignores that “{cl}hanges in evidentiary
rules enacted after commission of the crime are not ex post
facto..." State v. Gadsden, 245 N.J. Super. 93, 97 (AppP-
piv. 1990), and that he did not have "a right to be tried, in all
respects, by the law in force when the crime charged was committed."
Dobbert, supra at 293. Consistent with the rule that a change in
legislation which merely enlarges the class of persons able to testify
can be retroactively applied, courts have consistently held that the
application of amendments to statutes codifying the marital privilege
to defendants' trials for crimes they had committed before the
amendments were enacted did not violate the ex post facto

prohibition. Freeman v. State, 786 S.W.2d 56, 58 (Tx. App. Ct.

1990); Medrano v. State, 768 §.Ww.2d 502 (Tx. App. Ct. 1989);
Huckaby v. State, 557 S.W.2d 875 (Ark. 1977); People v.
Bradford, 450 P.2d 46, 51-52, n.5 (Calif. 1969), cert. den.,
399 U.S. 911 (1970). "{N})o one has a vested right in a procedure
and...procedural matters can be changed at any time before trial and

are binding on the defendant." State v. Keithley, 418 N.W.2d 212,

215 (Neb. 1988), post conviction relief denied, 463 N.W.2d 329
(Neb. 1990).

In State v. Szemple, 263 N.J. Super. 98 (App. Div.
1993), aff'd, 135 N.J. 406 (1994), both the Appellate Division and
New Jersey Supreme Court implicitly assumed that the amended marital
privilege, which placed the exercise of the privilege within the

election of one spouse, would apply to the defendant 's trial for a
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murder committed before the passage of the amendment. These
out-of-state cases holding that the amended marital privilege applies
to trials for crimes committed before the amendments’ enactments and
Szemple's implicit recognition of the rule are consistent with the
axiom that privileges are to be narrowly construed as they are
"obstacles in the path of the normal trial objective of a search for
ultimate truth.” State v. Briley, 53 N.J. 498, 505-506 (1969).

Several opinions dealing with other evidentiary issues are
supportive of the State's theory. In Gadsden, supra at 98, the
Appellate Division held that an amendment authorizing the use of a
map, rather than 1live testimony, to establish that the drug
transaction took place within one thousand (1,000) feet of a school,
which became effective several months after the defendant committed
the crime, was not an ex post facto law.

In Murphy v. Sowders, 801 F.2d 205, 207 (6th cCir.
1986), cert. den., 480 U.S. 941 (1987), the Sixth Circuit ruled
that application of a state statute repealing a law which prevented
the uncorroborated testimony of an accomplice from being the sole
evidence supporting a conviction was properly applied to the
defendant’'s trial for a murder committed before the law's passage,
citing to the reasoning of Hopt. Likewise, the Tumlinson v.
State, 757 S.W.2d 440, 443-444 (Tx. App. Ct. 1988), Court held
that admission of a psychotherapist's conversations with the defendant
did not subject the defendant to an ex post facto law when the
patient-psychotherapist privilege had been repealed before the
defendant's trial but after he had committed the murder. Similarly,
legislation enacted after the defendant committed the drug offenses

for which he was tried which repealed restrictions on the
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admissibility of intercepted oral communications did not constitute an
ex post facto law. Smith v. State, 722 §.W.2d 853, 856-858
(Ark. 1987). See Toomey v. Bunnell, 898 F.2d 741, 745 (9th
Cir. 1990), cert. den., 498 u.s. 960 (1990) (retroactive
application of constitutional amendment permitting admission of
evidence that would have been suppressed at the time of the
defendant 's arrest).

The plethora of cases holding that application of evidentiary
rules allowing the hearsay statements of child sex abuse victims to be
introduced in defendants’' trials for child sex abuse offenses
committed before the passage of the new evidentiary rules did not
constitute ex post facto laws supports the State's theory.
People v. Koon, 724 Pp.2d 1367 (Colo. App. 1986); Cogburn
v. State, 732 §.wWw.2d 807 (Ark. 1987); People v. Edwards, 586
N.E.2d 1326 (Ill. App. 1992); Glendening v. State, 503 So.2d
335 (Fla. App. 1987), aff'd, 536 So.2d 212 (Fla. 1988),
cert. den., 492 U.S. 907 (1988). In State v. Bethune, 121 N.J.

137, 146 (1990), the New Jersey Supreme Court, in holding that
admission of fresh complaint testimony was harmless, noted that there
was a "strong possibility" that testimony regarding comments the child
made to a social worker would have been admissible at a retrial
pursuant to the tender years exception to the hearsay rule, enacted
after the defendant was tried.

In Dobbert, supra, when the defendant committed murder,
Florida had a statute imposing a death sentence for that crime, which
was later declared unconstitutional. A new statute for imposition of
the death penalty was passed. Defendant was sentenced under the new

statute. The Supreme Court held that the old statute gave the
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defendant "fair warning as to the degree of culpability which the
State ascribed to the act of murder,” and the "new statute simply
altered the methods employed in determining whether the death penalty
was to be imposed; there was no change in the quantum of punishment
attached to the crime." Id. at 293-294, 297. If a newly enacted
death penalty statute devising new procedures to determine whether a
death sentence should be imposed can be applied to a def<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>