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Colloquy

(The following is heard without the presence
of the jury.)

(The following exhibits are marked for
identification:

S-5, an autopsy photograph.

S-6, an autopsy photograph.

S-7, an autopsy photograph.

S-8, an autopsy photograph.

S-9, a death certificate of the victim.)

(The following is heard without the presence
of the jury.)

THE COURT: Good morning.

Mr. Heisler, are you ready to proceed?

MR. HEISLER: Yes, Judge. I believe there
was a matter Mr. Zager wanted to place on the record.

THE COURT: Mr. Zager, you want to put
something on the record?

MR. ZAGER: Yes, your Honor. Good morning.

THE COURT: Good morning.

MR. ZAGER: Your Honor, I've had an
interesting situation occur with regard to my
investigator. I have been trying to find three
witnesses whose addresses are two years old. My
investigator has gone to the last known addresses and

has left business cards with certain relatives asking
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them to contact her.

In following up yesterday, she made a phone
call to one of the relatives. And, by happenstance,
one of the witnesses she was trying to locate answered
the phone. My investigator had a conversation with
her, confirmed what she said relevant to what she told
the police two years ago, and I intend to serve her
with a subpoena to testify.

In the course of my investigator's
conversation with this witness, she advised -- she
inquired from the witness, "Why didn't you, you know,
return my call? I left my card."

She said, "I never got your card."

She said, "Well, I've been leaving cards with
everyone."

And from what I understand, it was relayed to
my investigator that apparently the three witnesses and
their relatives are somehow related to Sondra Roy who
is the victim's mother, whether they be first cousins,
second cousins once removed, and the relatives who have
received the business cards are apparently taking them
to the matriarch of the family, and she apparently is
hoarding the business cards and interfering or
obstructing my ability to locate the witnesses.

I would ask your Honor to allow a Rule 104 so
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T could put my investigator on the witness stand, and
then perhaps put Ms. Roy on the witness stand, so that
I can get around the interference that I'm having in
trying to locate the witnesses.

THE COURT: Well, first of all, I must say my
curiosity is peeked that this witness that you're
talking about apparently told your investigator or
allegedly told your investigator that the business
cards are being taken to someone else. Well, if that's
so, then she had to know that there were business cards
from your office looking for her and chose not to
contact you.

MR. ZAGER: No. She advised me, your Honor,
she never saw the business card. She understood that
the relatives of a different generation, the older
generation, have been taking the business cards to
Ms. Roy, because apparently Ms. Bennett lives with her
aunt, and her aunt didn't give her the business card,
but sent it over somehow to the victim's mother,

Ms. Roy.

THE COURT: Well, you have now spoken with
this witness or your investigator has?

MR. ZAGER: Yes.

THE COURT: I presume that witness will be

available here. So I need not have a hearing or put
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the mother of the victim in this case -- and everybody
agrees that there is a victim in the case; it's just a
denial of responsibility for that victim. I think you
all said in your opening that Rashon Roy was murdered.

I see no purpose in putting his mother on the
stand. And I fail to, based upon your representations
-- based upon your representations, I've accepted them,
but I fail to see any interference with regard to your
defense in this matter, so I'll deny the hearing.

Ready to proceed?

MR. HEISLER: Yes, Judge.

THE COURT: All right. Jury out.

(The following is heard in the presence of
the jury.)

THE COURT: Good morning to each of you.
It's good to see all of you back again.

Mr. Heisler?

MR. HEISLER: Thank you, your Honor.

Dr. Hydow Park, please?
HYDOW PARK, sworn.

THE COURT CLERK: Would you state your name,
please?

THE WITNESS: Hydow Park, H Y D-O W, P-A R K.

THE COURT: Mr. Heisler?

MR. HEISLER: Thank you, your Honor.
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DIRECT EXAMINATION BY MR. HEISLER:

Q Good morning, doctor.
A Good morning.
Q Doctor, you're licensed to practice medicine

in several states?
A Yes.

Q What states would that be?
A In New Jersey and Pennsylvania.

Q And how long have you been a medical doctor
for?
A About forty years, yes.

Q And would you tell us what your educational
background is, please?
A Yes. I graduated medical schooled in Korea in
1964, and I came to this country in 1967. And I
received a total of five years training in pathology,
and then I worked at different hospitals.

Q And when you worked at those hospitals, did

you work as a pathologist?

A Yes.

Q Do you have any specific training in forensic
pathology?
A Yes. I start working as a forensic pathologist, a

full-time forensic pathologist, in 1988.

Q And do you hold any certifications in
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forensic pathology?
A Yes.
Q What would that be?
A That would be a subspecialty in forensic
pathology. I have basic pathology specialty board

before I became forensic pathologist, yes.

Q So you're Board certified in pathology?
A Yes.
Q And doctor, doctor, also, tell us, generally,

what is forensic pathology?
A Forensic pathology is a subspecialty in pathology.
Pathology is the study of diseases and dealing with
diagnostic work at hospitals. But forensic pathologist
perform -- most forensic pathologists perform autopsies
to investigate the death, to determine cause of death.
Q And in connection with your work as a
forensic pathologist, have you held positions as a

medical examiner?

A Yes.
Q Starting when, and where?
A I started working as an assistant medical examiner

in Philadelphia, at Philadelphia Medical Examiner's
Office, for approximately eight years.
Q And since that time, what positions have you

held?
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A And then I started working for Ocean County as a
designated pathologist. Whenever they need me, they
call, and I come to autopsies for Ocean County for
approximately ten years. And then, currently, I have
full-time position as a county medical examiner in
Atlantic County.

Q So right now, you're the county medical
examiner in Atlantic County, New Jersey?
A Yes, that's correct.

Q Are you also still a designated pathologist
for Ocean County?
A Yes.

MR. HEISLER: Judge, at this point --

Q Well, let me ask you one more question,
doctor. How many autopsies have you performed?
A Approximately 4,000, conservatively, 3,000
autopsies, yes.

MR. HEISLER: Your Honor, at this point, I
would offer Dr. Park as an expert witness in forensic
pathology.

THE COURT: Any objection, counsel?

MR. ZAGER: No, sir.

MR. SOMERS: No.

MR. WELLE: No.

MR. KINARNEY: No, sir.
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THE COURT: Ladies and gentlemen of the
jury, based upon the doctor's background, training,
education and experience, I'm going to authorize him to
testify as an expert in the filed of forensic pathology
and to give you testimony in the form of opinion. I'm
doing so, as I say, because of his background, training
education and experience.

The fact that I'm authorizing him to testify
as an expert witness does not mean I endorse his
testimony, because the merit and worth of this
testimony, as well as all testimony that will be heard
here is, strictly up to you to decide. I'm merely
ruling that he's entitled to give you his opinion as an
expert.

Q Okay. Dr. Park, in your capacity as a
designated pathologist for Ocean County, were you
called upon to perform an autopsy on April 29, 2002, on
one Rashon J. Roy?

A Yes.

Q And would you describe for the jury how an
autopsy proceeds, and what you did in this case?

A I start the autopsy -- before I start autopsy, I
have to examine the clothing. And then I undress the
body and examine the exterior of the body to examine,

specifically, the wounds, where the wounds are located,
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etcetera. And then I open the body and examine the
internal organs.

Q When you did your external examination, what
were your findings?
A In this case, I found gunshot wounds, yes.

Q And starting -- generally, where were the
gunshot wounds?
A He was shot four times, so there is four entrance

wounds. One was in the left upper back, and the other

one was -- can I look at my drawing or autopsy report?
Q Please do?
A And another one was in the right flank area. And

another one was on the left side of the buttock. And
another one was in the left forearm.

Q So you found four entrance wounds apparently
caused by bullets?
A Yes.

Q Were there exit wounds associated with any of

those bullet wounds?

A Yes. Two of them had exit wounds.

Q And an exit wound is where the bullet comes
out?
A Yes.

Q And which of those wounds had exit wounds?
A The one in the left forearm exited from the arm.
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And then the one with the left buttock, the bullet
exited through the left groin area.

Q Doctor, let me shown you a series of
photographs that have been marked S-5 through S-8.
Also, could you tell us what S-5 shows?

A Yes. This picture shows the back of the entire
body. And I can see three entrance wounds, one in the
left upper back, and one on the left side of the
buttock, and one in the right flank area.

Q And let me show you S-6. Can you tell the
jury what that shows?

A Yes. This picture shows the body with the left
arm. I can see the through-and-through wound in the
left arm.

Q Now, there are two wounds on that arm. Is

that correct?

A Yes. One is entrance and the other is exit.
Q Which is the entrance and which is the exit?
A The one in -- we call this -- the back of the arm,

and the other one is the front of arm, yeah.
Q In that picture, the wounds, I would describe

them top and bottom?

A Yes. The one in the top was the entrance wound.
Q Okay. And the exit one is the bottom one?
A Yes.
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Q Okay. And let me show you S-7. Can you tell
the jury what that shows?
A Yes. This picture shows the left forearm, and the
picture shows a metal probe that I placed into the
wound showing the entrance and exit.

Q And let me show you S-8. Could you tell us
what that shows?
A This picture shows a picture of the left groin
area showing the exit wound.

Q And that's the exit wound that's correlated
with the entrance wound on the left buttock?
A Yes, that's correct.

MR. HEISLER: Judge, at this time, I would
offer these photos into evidence and ask to publish
them to the jury.

MR. KINARNEY: Judge, could I just look at
them for a second?

MR. WELLE: Can I see them?

THE COURT: Sure.

Any objection?

MR. KINARNEY: No.

MR. WELLE: No.

THE COURT: It may be marked in evidence S-5
through S-8.

(S-5 through S-8, previously marked for




10

1l

12

13

14

15

16

Park - Direct 16

identification, are marked into evidence.)

(The jury views S-5 through S-8 in evidence.)

THE COURT: While that's being done, could I
just see counsel, without the reporter, at side bar?

(A side bar conference take place off the
record.)

Q Now, Dr. Park, after you conducted your
external examination of Mr. Roy, what was your next
procedure?

A The next procedure was to open the body by making
a skin incision on the body and also the head.

Q And what's your purpose in doing that?

A Just to examine the internal organs and where the
bullet went through in this case, yes.

Q And were you able to track the route that the
bullets took through Mr. Roy's body?

A Yes.

Q Okay. Why don't we start with the wound at
the left upper back. Could you tell us what you found
there?

A Yes. The bullet went into the chest cavity and it
went through the lung, it perforated the lung, and also
a big artery, right subclavian artery -- let me -- the

left subclavian artery, which is one of the major

arteries that comes out of the heart, yes.
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Q Okay. Could you just generally indicate, on
yourself, where is this subclavian artery located?
A Subclavian artery is below the collarbone, yes.

Q And on the left side, that's close to the
heart?
A It's away from the heart, but it's still major
artery, yes.

Q Where is it in relation to the aorta?
A Aorta is the main artery that -- the main blood
vessel coming out of the artery. This is the branch of
the aorta.

Q And the bullet lacerated that subclavian
artery?
A Yes.

Q And what other path did it take from there?
A Before it hit the artery, it perforated the lung.
It went through the lung, left lung.

Q And did you find a bullet in Mr. Roy
associated with that upper back wound?
A Yes. The bullet was in the first rib. It was

imbedded in the rib.

Q And that was on which side?
A On the right side.
Q So could you tell us how this bullet traveled

from the time it entered, the direction?
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A It went through -- the direction was slightly
rightward and upwards and frontwards.

Q And when you opened Mr. Roy up, associated
with that wound that lacerated the artery and the lung,

did you find blood in his chest cavity?

A Yes.

Q Was there anything significant about that?
A Yes. There was approximately 2 liters -- 2 liters
will be about 5 pint -- yeah, a lot of blood in the

chest cavity.
Q And how does that relate to the total amount

of blood that's in an average body?

A It's approximately half of the total blood of
body.

Q And this was internal?
A Yes.

Q While we're on that subject, doctor, with

gunshot wounds, is bleeding always external?
A No.
Q Would the large amount of blood indicate that

most of the bleeding here was internal?

A Yes.
MR. ZAGER: Objection to the leading nature.
THE COURT: Try not to lead.
Q What about the wound to the right flank?
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A Right flank went through the liver, but there was
only small amount of blood in the body cavity, the
abdominal cavity.

Q And did you recover a projectile associated
with that wound?

A Yes.

Q Where was that?

A That was on the right rib cage on the front.

Q Did that bullet, aside from lacerating the
liver, did it do any damage? Did it affect any other
ribs or any other organs?

A No, not significantly. The main injury was in the
liver.

Q And based on the entrance and where you found
the projectile, could you tell us the path that that
bullet took?

A Yes. That was frontwards and right -- slightly

upwards. Yes, frontwards and slightly upwards.

Q And was there any direction to it, right or
left?
A Let me -~ let me make correction.

Q Take your time.
A Slightly leftwards, frontwards and upwards.

Q And with respect to the gunshot wound in the

left hip or left buttock, what did you find there,
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doctor?
A That blunt -- that bullet went frontwards and
rightwards and slightly upwards again.

Q And there was an exit wound associated with
that bullet?
A Yes.

Q So you didn't find a bullet?
A That's correct.

Q Now, a gunshot wound in that area, what kind
of body parts does that travel through?
A It travels through skin, muscle and bone, yes.

Q And is the skin, muscle and bone in that area

sufficient to remove velocity from a bullet as it goes

through?
A Yes.
Q And with respect to the gunshot wound on the

left arm, what were your findings there?
A This bullet came into the left arm's skin and
muscle and then went out. The entrance -- the exit
wound was 2-and-a-half inch away from the entrance
wound, yeah.

Q And, again, because there was an exit wound,
there was no projectile?
A That's correct.

Q What did you do with the projectiles that you
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did recover from the wounds in the victim's left upper
back and right flank?
A I handed it over to the detective, yes.

Q And when you do an autopsy in a case like
this, are there police officers or sheriff's officers

present at the autopsy?

A Yes.
Q And you turn your evidence over to them?
A Yes.
Q And that would include the victim's clothing,

as well, if he's wearing any?
A Yes.

Q Let me ask you to assume for a second,
doctor, that this victim was in a sports utility
vehicle when the first shots were fired, and at some
point he's moving from the passenger's seat, over a
console, through the driver's seat, and out the
driver's door. And then he's running with somebody
chasing him and shooting.

MR. ZAGER: Judge, I would object. He's
using facts that aren't in evidence.

MR. HEISLER: 1It's a hypothetical, Judge.

THE COURT: 1It's a hypothetical.

I presume you're going to supply a factual

basis for it sometime during the cocurse of the trial?
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MR. HEISLER: Yes.
THE COURT: Okay.

Q You're still with me, doctor, with what I'm
asking you to assume?
A Yes.

Q Based on your findings, can you tell where
any -- anybody who shot at this man was when these
gunshot wounds were inflicted?

A What was your question, the last part?

Q Okay. Let me ask --

A No, no, the front part.

Q Okay. Assume the victim is in the
passenger's side of the sports utility vehicle.
A Yes.

Q A jeep Cherokee.

A Yes.

Q And at some point, at or about the time the
shooting starts, he's climbing over the console,
climbing out of the driver's seat to get out the
driver's side door.

A Yes.

Q Can you tell us where anybody who shot him
might have been located, based on the trajectory of
these wounds?

A No. I cannot locate the shooter, no.
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Q And why is that?
A Because -- because shooter can be anyplace, I
mean, anytime. No, just looking at the body, there's
no way of locating the shooter.

Q And would the movement of the body during the
shooting affect that?
A Yes. Of course, yes.

Q Can you conclude whether the shooters were
behind him or not?
A General direction was from the back of the body to

the front, so the only thing I can say was shooter was

behind and --
Q But, otherwise, you can't say anything?
A And the victim was facing the other way, he was

facing straight frontward, yeah, right.
Q And was there any particular one of these

wounds that would have been fatal, in and of itself?

A Yes.
Q Which one is that?
A The one in the upper back, that is the bullet that

caused most injury in this case because of bleeding,
massive bleeding, into the body cavity, yeah.

Q What happens when you get massive bleeding
into a body cavity?

A If you -- if one loses blood, especially more than
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one-third of blood, very rapidly, the person will --
the blood pressure will drop and heart will not have
enough blood to pump; in this case, half of the blood.
So, eventually, the heart would try to pump, but
there's not much blood, and then everything gradually
stops, ves.

Q Were there any other factors, other than
gunshot wounds, that you found contributed to this
man's death?

A No.
Q And did you make a determination, doctor, as

to what the cause of death was?

A Yes.
Q And what was that?
A Multiple gunshot wounds.
Q And did you make a determination as to the

manner of death?

A Yes.
Q What was that?
A Homicide.
Q And, "homicide," meaning?
A Means killed by another person, yes, person or
persons.
Q And let me show you, doctor, S-9. Could you

tell us what that is?
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A Yes. This is the certificate of death.
Q And that's for Rashon Roy?
A Yes.

Q Thank you.

MR. HEISLER: I have nothing further for
Dr. Park, Judge.

THE COURT: Mr. Welle?

MR. WELLE: Yeah.
CROSS-EXAMINATION BY MR. WELLE:

Q Doctor, you said in your initial preparation,
before examining the body, that you examined the
clothing of the victim.

Is that correct?
A Yes. In this case, there's no clothes. I don't
think I -- the body was received unclothed.

Oh, I'm sorry, the body was received with two
white -- I'm sorry. These are sheets, sheets and

blankets. Clothes I never examined in this case, yes.

Q In this case, you didn't examine the
clothing?
A No, I didn't examine the clothing.

Q Had that clothing been there for you to
examine -- and in a gunshot case, are there any things

that an examination of clothing might present to you

that would assist you in your autopsy and evaluation?
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A Yes, primarily, the range of shot, the range, how
far the muzzle was from the body. If it's close, the
clothing will have some gunpowder residue and soot and
etcetera, yes.

Q All right. So there are -- there are ways of
making some estimation about how far a gun was from the
victim?

A Yes, that's correct.

Q And would it be fair to say that depending
upon the nature of the gun and the characteristics of
the ammunition, with people that have some degree of
expertise, they might be able to determine how far a
gun was from the victim?

A Yes, that's correct.

Q Is it also true that you can look at gunshot
wounds in a body and possibly make some determination
as to how far a weapon may have been away from the
body?

A Yes, that's correct.

Q And why would that be? What kind of indicia
would you see?

A Same thing, essentially. Sometimes we see soot
when the gun is very close. And if the gun is between
6 inches and a foot, sometimes we see these little

stipplings -- that is what we call the gunpowder,
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stipplings -- small particles that travel with the
bullet, hit the skin and leave a mark there, so
gunpowder tattooing or stipplings. But in this case, I

did not see anything --

Q You saw nothing --
A -- on the skin.
Q -- on the skin?
A That's correct.
Q And if we're assuming that the person was

clothed, depending on how far away the weapon was,
there could be or might not be gunpowder residue or
something indicative of a gun being fired on this
victim's clothes?

A Yes, that's correct.

Q But the investigators didn't bring any of the
clothing that the man had on him when he was shot to
you?

A Yes, I didn't see any clothes, yes.

MR. WELLE: Judge, I have no further
questions.

THE COURT: Mr. Kinarney?

MR. KINARNEY: Judge, could I have an exhibit
marked?

THE COURT: I think it's DS-3 maybe?

THE COURT CLERK: Yes, DS -3.
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(DS-3, a medical examiner's report, is marked
for identification.).

CROSS-EXAMINATION BY MR. KINARNEY:

Q Good morning, doctor.
A Good morning.
Q Could you tell, based upon your examination,

whether there was more than one shooter?
A No.

Q So would it be fair to say, then, it could
have been one shooter or more than one shooter?
A That's correct.

Q Okay. You talked about stippling. You
indicated that there was no stippling when you examined
the body. And you indicated that there would be
stippling if the shooter was -- shooter or shooters was
between 6 inches and one foot.

Is that correct?
A Yes. It depends on the ammunition, but the
general handguns, usually, yeah.

Q So assuming handguns, would it then be a fair
statement to say that if the shooter or shooters was
greater than a foot away from the victim, there would
be no stippling?

A Greater than I would say -- sometimes it can be

just greater than 6 inches and there might not be
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stippling, yes.

Q Okay. So certainly if it possibly could be
greater than 6 inches, then it certainly could be
greater than a foot or more, obviously; correct?

A Yes.

Q You indicated that due to the amount of blood

that was in the chest cavity, let's call it half the

blood in the body, the heart wouldn't have enough blood

to pump.
Is that correct?
A Yes, that's correct.
Q And in that scenario, would the heart then
fail?
A Yeah, eventually, heart fails.
Q Okay. So, theoretically, a person can die

due to gunshot wounds, from heart failure caused by
those gunshot wounds; correct?
A Yes.

Q Doctor, I show you what's been marked for
identification as DS-3, which purports to be a report
of investigation by medical examiner. Okay?

A Yes.

Q Can you take a look at this document and tell

me if you're familiar with it?

A Yes.
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Q In that document, it indicates that the
decedent had been shot six times in the history;
correct?

A Yeah. I think they just counted the number of

holes and then --

Q Okay.
A So it's a mistake, yeah.
Q So would it be fair to say that this report

was prepared by another individual besides yourself?
You didn't prepare this?

A Yeah. That's prepared by medical examiner's
office. 1It's called synopsis of circumstances.

Q Okay.

A And that just help me -- helps me, you know, where
to look. That's the main purpose. So, the information
is not always correct.

Q So when it says, as part of the synopsis of
history, and I quote, "The decedent had been shot six
times," is what you're saying there were four shots and
two exit wounds?

A Yes, that's correct.

Q Four, plus two, equals six?
A Yes, yes.

Q Thank you.

MR. KINARNEY: Nothing further.
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THE COURT: Mr. Zager?

CROSS-EXAMINATION BY MR. ZAGER:

Q Good morning, Dr. Park.
A Good morning.
Q Dr. Park, did you find evidence in Mr. Roy's

chest cavity of a prior shooting?
A Yes. There was an old bullet, yes.
Q 0ld bullet in his chest?
A In the chest wall, yes.
Q Not related to the shooting which caused his
death on April 28th?
A Yes, that's correct.
Q And that would lead you to believe he was
shot before?
A Yes'.
Q And during the course of your autopsy, you

take blood, urine and stomach samples; correct?

A Yes.
Q And you have those tested?
A Yes.
Q And those test results revealed

methylamphetamine?
MR. HEISLER: Objection, Judge. I would like
to be heard at side bar.

THE COURT: Okay.
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(The following is heard at side bar.)

THE COURT: Yes, Mr. Heisler?

MR. HEISLER: Yes, Judge. I don't see the
relevance of getting into the toxicology report. The
doctor just said nothing else contributed to this man's
death. This is just an attempt to smear the victim.

THE COURT: Mr. Zager?

MR. ZAGER: Judge, it's certainly relevant
for this jury to have a full picture of what happened.
There's testimony that three days later -- three days
before his killing, the victim was engaging in Ecstasy.
There's going to be testimony, if I call that witness,
that the victim was doing drugs the night before. And
I think it's certainly relevant to the story in Yonkers
when his half-brother Halim Shabazz testified to that
they were all under the effects of Ecstasy. That may
affect the victim's ability to recall, etcetera.

THE COURT: The victim's ability recall? The
victim has no ability to recall. He's dead.

MR. KINARNEY: I think he means about
Yonkers. I hope he does.

MR. ZAGER: About Yonkers and things that
occurred Friday night, Saturday night, and up to that
morning.

THE COURT: What is it that you're going to
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MR. ZAGER: There's evidence in his stomach
of methylamphetamine and amphetamine, if I'm
pronouncing it right. And then the only other question
would be, Because it's in his stomach, that would
indicate recent use? And that's it.

THE COURT: All right. Of course, you do
understand that all of the testimony seems to indicate
that he spent an awful lot of time with your client and
was with your client recently?

MR. ZAGER: There's two edges to a sword.

THE COURT: Yes. Fine. 1I'll allow it.

MR. ZAGER: Thank you.

(Side bar is concluded.)

Q Doctor, you tested the contents of the
stomach and subjected them to a toxicology report?
A Yes. I collected specimen. And specimen is sent

to a laboratory and tests were done, yes.

Q And you're familiar with that toxicology
report?
A Yes.

(o] And as a result of those tests, in Mr. Roy's

stomach was amphetamine. 1Is that correct?
A Stomach, yes. Stomach contained amphetamine, yes;

methylamphetamine, yes.
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Q Two?
A Yes, two different chemicals.
Q Amphetamine and methylampheta~'ne?
A Yes.
Q And because it's in his stomach, that would
be consistent with recent use; correct?
A Yes, recent use, yes, that's correct.
Q Thank you.
A And the urine also had the same drugs, and also
other chemicals, yeah, other drugs. These are
recreational drugs, not prescription drugs, yes.
Q And what were those drugs, sir?
A Marijuana, I think he smoked marijuana, and also
MDA and MDMA. These are all related drugs.
Q MDA and MDMA?
A Yes'.
Q Is the active ingredient in marijuana, or
it's something different?
A Yes, one can be metabolite, and the other -- these
are all related chemicals yes.
Q Okay. Thank you, sir.
THE COURT: Mr. Somers, any questions?
MR. SOMERS: No questions, Judge.
THE COURT: Mr. Heisler?

MR. HEISLER: Just a couple to follow-up on
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Mr. Welle's questions about gunshot.
REDTRECT EXAMINATION BY MR. HEISLER:

Q Doctor, also, stippling on the skin would
also depend on how much clothing somebody was wearing.
Is that correct?

A Yes. Clothing can filter some, yes.

Q So if a bullet passes through clothing even

at close range, the stippling would -- may not occur on
the skin?
A Yeah. Depending on how many layers of clothes a

person is wearing, yes.
MR. HEISLER: Thank you.
THE COURT: Anyone else?
RECROSS EXAMINATION BY MR. WELLE:

Q Doctor, while you may not have stippling, if
the gun is close, there may be gunpowder or other
residue on the clothing; correct?

A Yes, if gun was close.
THE COURT: Anyone else?
(No response).

THE COURT: Okay. Thank you, doctor. You're

excused.

(The witness is excused.)
THE COURT: Mr. Heisler?

MR. HEISLER: Judge, at this point, it would
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probably be appropriate for our mid-morning break.

THE COURT: You have to get another witness
here?

MR. HEISLER: Yes, sir.

THE COURT: All right. We'll take a
mid-morning break so we can get another witness here.

(A short recess was taken.)

(S-10, an aerial photograph, and S-11 through
S-14, separate photographs, are marked for
identification.)

(The following is heard in the presence of
the jury.)

THE COURT: Your next witness, Mr. Heisler?

MR. HEISLER: Janet Mullen.

THE COURT: Janet Mullen, please?
JANET MULLEN, sworn.

THE COURT CLERK: Would you state your name,
please?

THE WITNESS: Janet Mullen.

THE COURT CLERK: Thank you.

THE COURT: Mr. Heisler?

MR. HEISLER: Thank you, Judge.
DIRECT EXAMINATION BY MR. HEISLER:

Q Good morning, Mrs. Mullen.

A Good morning.
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THE COURT:

Excuse me.

Please try to keep

your voice up so that the jury can hear?

Q

A 199 White Road,

Q

A Yes.

Q

THE WITNESS: Okay.

Where do you live, ma'

Jackson.

Were you living there

What kind of property

White Road?

A Well,
road. It'
woods.
Q
A e 10
Q
property?
A Yes:,
Q

afternoon

thereabouts.
A I had taken a

through the woods,

we have -- the house
s in the woods. 1It's
And how large is your

an acre .1, something

am?

20022

on April 28,

do you own there at 199

is way back off the

surrounded by the

property?

like that.

And are there other woods surrounding your

Now, let

of April 28, 2002,
What

walk.

There'

me direct your attention to the
around 2:15 or

were you doing?

s a trail that leads

around the back and the side of the

house, and I usually take a walk as much as I can every

day.

Q

And while you were taking this walk on your
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property, did you come across anything that struck you

as unusual?

A Yes. I came across a van that was parked on the
trail.

Q And what was unusual about that?
A It shoulu not have been there.

Q Was anybody around it?

A No.

Q And when you encountered this vehicle, what
did you do?
A Actually, I looked in the glove compartment. At

first, I thought maybe someone was hurt somehow. I
hollered into the woods if there was anyone that was
hurt. I looked in the glove compartment to see who the
owner was. I saw the windshield wipers were going.
Then I realized this is not right, so I want home.

Q You say "the windshield wipers were going."
Was the engine running?
A No.

Q What, if anything, led you to believe that
somebody might have been hurt?
A I believe the hatch of the van was open. And just
the fact that it was on the property was very
questionable.

Q Okay. Do you remember what color this
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vehicle was?
A I'm going to say green, a dark -- it was a dark
color.

Q Okay. And at that point, when you realized
that something wasn't right about that, what did you
do?

A Went home. I told my husband, brought him out to
where the van was, and then we called the police.

Q Okay. And did the police come?

A Yes.

Q Let me show you a series of photographs that
have been marked. Let's start with S-13. Do you
recognize that, ma'am?

A Yes.

Q What is that?

A That's the van as I found it, as I was coming

around towards the front on my trail.

Q And that's where it was when you found it?
A Um-hum, yes.
Q And as I look at that, the gas tank door

seems to be open. Is that the condition it was in when
you found it?
A Yes.

Q And let me show you S-12. Did you get a look

at the front of that vehicle?
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A Yes. That's how it was.

Q When you say, "That's how it was," this

picture shows damage --

A Yes.
Q -- in the right front area.
A Yes, quite a bit, yes.
Q And did you notice that when you first

the vehicle?

A Yes.
Q And S-14, do you recognize that?
A Yes.

Q What's that?

A That's the open gas tank. And at the time,
believe there was some newspaper stuffed into it.

MR. HEISLER: Judge, can we move these

show them to the jury, please?

THE COURT: S-11, S-12, S-13 and S-14?

MR. HEISLER: Yes, Judge.
THE COURT: Any objection?
MR. ZAGER: No, sir.

MR. WELLE: No.

MR. KINARNEY: No.

MR. SOMERS: No, your Honor.

saw

and

(S-11 through S-14, previously marked for

identification, are marked into evidence.)
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MR. HEISLER: While we're doing that, officer,
can we have the easel?

(The jury views S-11 through S-14 in
evidence.)

Q Mrs. Mullen, I'm going to ask you to step
down here with me.

A Yes.
(The witness steps down and walks over to the
diagram board.)

Q I'm going to ask you to take a look at this
aerial photograph that's been marked S-10. Are you
familiar with what that shows?

A Yes.

Q I'm going to ask you to step back so we don't
block anybody's view. Just use the pointer, if you
would, please?

Would you show us your property on this
aerial photograph?
A In this area here.

(The witness indicates.)

Q You say your house is set back pretty far
from the road?

A Yes.
Q Do you see your house on there?

A It should be right here.
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Q Okay. But this --

A Yeah, but back here more.
Q This is your property, right in this area?
A Yes.

Q Roughly, where was the Jeep?
A It would have been over here.
Q Now, are there fire trails or trails back in

these woods?

A Yes.
Q Do they all show on here?
A Well, one comes off of Maplehurst, and then it

comes around this way, and then it also comes off of
5274
Q And 527 is shown on here as what?
A Whitesville Road.
Q Okay.
MR. HEISLER: I believe that's all I have for
Mrs. Mullen, Judge.
THE COURT: Thank you.
Mrs. Mullen, you may resume the stand, if you
would, please?
(The witness resumes the witness stand.)
THE COURT: Mr. Welle?
MR. WELLE: I have no questions, Judge.

THE COURT: Mr. Zager?
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MR. ZAGER: No questions.
THE COURT: Mr. Kinarney.
MR. KINARNEY: Just one.

CROSS-EXAMINATION BY MR. KINARNEY:

Q Did you touch anything else besides the glove
compartment?
A I really don't remember. I'm trying to think.

The door I don't think was open, so I probably opened

the door.

MR. KINARNEY: Thank you.

THE COURT: Mr. Somers?

MR. SOMERS: Yes, your Honor. I have a few
questions.

If I could ask to just have that bulletin
board there moved?
CROSS-EXAMINATION BY MR. SOMERS:

Q Mrs. Mullen, I'd like to show you some
pictures that you were shown before. They are S-14,
S-12 and S-13. I ask you to identify them.

A This is the trail that I walk on that goes around
the back of my house, and I would be coming up towards
the front of the vehicle.

Q Okay. And you see this vehicle pictured in

S-13?
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Q Is that the way it looked on the day that you
found it?
A Yes, yes.

Q Nothing changed?
A No.

Q S-12 I'll show you, and I ask you if you can
identify that?
A Yes, that's the front of the vehicle as I would
have approached it from the way I was walking on the
trail.

Q Is it exactly the way you saw it on that day?
A What I remember, yes.

Q Nothing has been changed?
A No.

Q I'll ask you to identify S-14. Can you
identify that?
A That's when I walked around the back of the
vehicle, that's how I found it with the gas cap open.

Q Okay. That's exactly the way you found it?
A I believe so. There was paper in there. That is
what is showing on the picture.

Q You indicated that there was newspaper
stuffed in there?
A Um-hum, vyes.

Q Is that newspaper shown in this picture?
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A I don't know. I can't tell.

Q I'd like to show you what's been marked S-11,
and I ask you to identify that.
A That's the gas -- open gas cap.

Q Okay. That's exactly the way you saw it on

that particular day?

A Yes, yes.
Q Nothing changed; correct?
A Correct.
Q No newspaper is shown in that picture, is
there?
A No.
Q Yet, you maintain that this is exactly the

way you saw it?

A Yes. There was newspaper when I saw it.

Q But it isn't shown in the picture, is it?
A No.

Q Do you know who might have removed that?
A No.

Q When the police arrived, did anyone remove

that newspaper from the tank?

A I don't know.

Q Can you identify what this is around the gas
tank?
A No, I cannot.
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Q And there was nobody around the car; correct?
A Correct.

Q You didn't tell them, the police, about the
newspaper, did you?

A I thought I had.

MR. SOMERS: Could I have this marked?

THE COURT: DI-1 for identification.

MR. SOMERS: Sure.

(DI-1, a report by Officer Webster, is marked
for identification.)

Q Mrs. Mullen, I'd like to show you exhibit
DI-1. I ask you to look it through and read it to
yourself.

A (The witness complies.)

Q Now, I'll ask you again, Mrs. Mullen, did you

tell the police about this newspaper?

A Perhaps I didn't. I thought I had.

Q You sound unsure.
A Yes.
Q You're not sure.

Certainly that would have been an item that
you would have wanted to tell the police about,
wouldn't it?

A Yes.

Q Now, had it been raining that day?
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A It was misty, overcast. There was probably some
rain.
Q I1'll ask you to review these pictures again,

could you?

A Yes.
Q Are there any -- all of them, if you would?
Does the ground appear wet to you?
A No, it really does not.

Q Are there any puddles?

A No, no.
Q Any moisture on the car, itself? Rain drops?
A No. This part of the trail is usually very dry to

begin with. There is a depression on a bend that
actually fills with water, but some of this trail does

stay fairly dry.

Q And the car was fairly dry, too, wasn't it?
A Yes.

Q The car was dry, wasn't it?
A It looks dry, yes.

Q Okay.

MR. SOMERS: No further questions.
THE COURT: Anything further, Mr. Heisler?
MR. HEISLER: Just a couple.

REDIRECT EXAMINATION BY MR. HEISLER:

Q Mrs. Mullen, you said it had rained earlier?
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A Yes.
Q Was

A Perhaps.

I thought it was misty and kind of rainy.

it also breezy that day?

Q And you encountered this vehicle sometime in

the afternoon.

A Yes.
MR.
THE
(No
THE
excused.
THE

Is that correct?

HEISLER: That's all I have, Judge.
COURT: Anything further?
response) .

COURT: Ma'am, thank you. You're
WITNESS: Thank you.

(The witness is excused.)

THE
MR.
THE
ALLEN MULLEN,
THE
THE
THE

MR.

COURT: Mr. Heisler?
HEISLER: Allen Mullen.
COURT: Allen Mullen.

sworn.

COURT CLERK: Please state your name?

WITNESS: Allen Mullen.
COURT: Mr. Heisler?
HEISLER: Thank you, your Honor.

DIRECT EXAMINATION BY HEISLER:

Q Good morning, Mr. Mullen.
A Good morning.
Q Mr. Mullen, are you married to Janet Mullen?
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A Pardon?

Q You're married to Janet Mullen?
A Yes.

Q And where do you live, sir?

A 199 White Road.
Q And that's in Jackson?
A In Jackson.

Q And you lived there in April of 2002?
A Right.

Q Let me direct your attention back to April
28th, a Sunday afternoon. Did there come a point in
time when your wife drew your attention to something on
your property o nea. your property?

A Right.

Q Just generally describe for us, what's your
property like?

A Well, it goes back, like, 1800 feet.

Q From White Road?

A Right. And it goes all the way back. My daughter
is up in the front, and our house is in the back.

Q Okay. And are there woods in the area of
your house?

A All woods, all woods.
Q Okay. And what was it that your wife drew

your attention to?




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. Mullen - Direct 50

A She said there was a car back in the woods, off
the side of the road, and I went to look at it.
Q Okay. And when you got there, did you, too,

find this car, as well?

A Yeah.
Q Do you recall what it was, what kind of car?
A I forgot the car.

Q Okay. When you got there, what did you find?
A Well, the first thing I noticed, the windshield
wipers were running, so I got there and turned the key
off.

Q What position was the key in?
A It was in regular park, because the motor must

have been running and it run out of gas.

Q Did you also notice the gas gage?
A No, that was empty.

Q Okay.
A But the gas cap was off in the back.

Q Okay. And the gas gage showed empty?
A Right.

Q But the key was in the regular on position to
have the motor running?
A Well, for the wipers to run, the key had to be
turned on.

Q Okay. And what did you do at that point?
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A Well, T just looked in the back, I looked in --
turned the key off naturally, I walked around it, and
then we left and went to the house to call it in.

Q Okay. What else did you notice about the car
as you walked around it, if anything?
A Well, I noticed there was paper in the back and it

was burnt.

Q Where was that?
A In the gas cap.

Q And did you notice any damage on the front of
the car?
A No.

Q Let me show you some pictures, sir. This one

is marked S-13. Do you recognize that?
A Oh, yeah.

Q What's that?

A That's the car that's parked there.
Q Okay. Is that the car you found that day?
A Yeah. I thought the deck l1id was open, because I

looked in the back.

Q When you say deck lid, do you mean the
tailgate?
A Yeah.

Q Okay. And let me show you S-14. What does

that show?
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A There's something sticking out of the gas tank
now; right? 1It's damaged a little bit.

Q You're seeing damage there?

A Yeah.

Q Okay. And then let me show you S-12. Do you
remember seeing that front-end damage that day?

A Now that I look at it, I remember, but the front
end was damaged.

Q Okay. I'm going to ask you just to come
right over here with me, if you would?

A (The steps down from the witness stand and walks
over to the diagram board.)

Q You can stand right over here, and I'll stand
here, and we'll see if we can't stand out of
everybody's way.

Take a look at this aerial photograph here.

Do you see White Road on here?

A Right.
Q Do you recognize your property?
A Yeah. It runs all the way back. Ours goes --

that's our property line here, and there's my house,
and my daughter's house is up there.

Q Okay.
A That's a pool in there.

Q Okay. Hang on one second, and let me get a
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marker.

Would you circle your house and your property
on there?
A (The witness complies.)

Q Okay. Right in the middle of it, if you can,
just put an "M," for Mullen.
A (The witness complies.)

Q And approximately where did you find that
Jeep?

A Going back, it was on this side of the road. This
is probably our property line, and it was probably
sitting right here.

Q Okay. Mark it "J," for Jeep?

A (The witness complies.)

Q Okay. Now, how many ways are there to get in

to where that Jeep was found that you know of being the
property owner?
A Well, you could come in from main /PURL /HUFRTS
(Maplehurst). You could come in from Faraday Road, and
you come up -- there's another passageway here.
There's all different fire routes in there.

Q Okay.

A Half dozen.
Q So there's a lot of ways you can get in

there?
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A Yes.

Q You can get in there from Maplehurst?
A Yes.

Q Could you get in from Bellevue?

A Well, yeah, you could.

Q Okay.

A You could.

Q Okay. You can take your seat again, if you
would, sir?

A (The witness resumes the witness stand.)

Q From the time your wife came back and got
you, and you went out and looked at the car, and you
went home and called the police, how much time elapsed?
A I'd say around a half hour.

Q Okay. Thank you.

MR. HEISLER: That's all I have, Judge.

THE COURT: Mr. Welle?

MR. WELLE: No questions, Judge.

THE COURT: Mr. Kinarney?
CROSS-EXAMINATION BY MR. KINARNEY:

Q Did you -- in addition to turning the key
off, you said you looked in the back; correct?

A Yeah.
Q And you're talking about the inside of the

Jeep? When you looked in the back, were you looking
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inside the Jeep, is what I'm getting at?
A I had to open the door to get in to turn the
wipers off.
Q Okay.
A Then I went around the back.
Q Did you go inside the Jeep at all?
A No.
Q Did you touch anything else, besides the key
area?
A The key area; the door handle, probably.
Q Okay. But that's the extent of it?
A Yeah.
Q Thank you.
THE COURT: Mr. Zager?
MR. ZAGER: No, sir.
THE COURT: Mr. Somers?
MR. SOMERS: Yes, your Honor. Thank you.
CROSS-EXAMINATION BY MR. SOMERS:
Q Mr. Mullen, I'm George Somers. I'd like to

show you these pictures. S-13, I'd like you to look at

that.
Is that the car that you saw?
A Right.

Q It wasn't raining that day, was it?

A I don't think it was raining, 'cause I was working
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outside, so I doubt it was raining.

Q And your wife was walking?
A Through the woods.

Q You don't know her to go out walking in the
rain, do you?
A No.

Q Okay. Was it breezy that day?
A Not especially.

Q Okay. 1I'd like to show you S-11 and ask you
if you can identify that?
A Yeah, that's where the paper was in the back of
it

Q Okay. Now, as you look at this picture, do

you see the paper?

A Nope.
Q Do you know how the --
A And the paper was -- in other words, it was burnt,

as if they put out the flame, but it was just stuck in

there.

0 Just stuck in there?
A Right.

Q But you don't see it in there now?
A No.

Q And you don't know who removed it?

A (No response).
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Q Did you tell the police about this newspaper?
A I'm just trying to think. I told somebody about
it. I don't know whether it was the police or the
person that came around, the detective.

Q Did you see them -- did you see anybody
remove that newspaper?
A No, no. We left and went back. And when they
come in, I started to go back with them, and they said
they knew where it was at and they would find it.

Q Okay. So when you arrived at the scene, that

newspaper was in there; right?

A Right, and the cap was open like that.
Q Okay.
A I don't know whether that looks like it was there.
Q Can you tell what that is?
A That's why I say, it looks like a burn mark there,
residue.
Q Okay. It could also be dirt, couldn't it?
A Pardon?

Q Could it also be dirt?

A Well, it's a little different than everything
around it.

Q Um~hum.
A See, it's all clear here, and this is blackish.

Q Okay. So when you left this car, the
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newspaper was in that tank?

A Yeah.
Q And you indicated the windshield wipers were
running?

A Right. I noticed that right away, because they

were going back and forth.

Q And the car was in park?
A Pardon me?
Q The car was in park?

A Alls I did was turn the keys off. I noticed they
were going. And when I did it, the windshield wipers
stopped.
Q Okay. But you didn't know if the car was in
park or not?
THE COURT: You mean parking gear?
MR. SOMERS: Parking gear.

A It probably had to be.

Q Okay. But you don't know for sure?
A No.
Q Okay.
A Because the keys are on, and you can't do that

when they aren't on.
Q Thank you.
MR. SOMERS: No further question.

THE COURT: Anything further, Mr. Heisler?




10

11

12

13

14

15

A. Mullen - Redirect 59

REDIRECT EXAMINATION BY MR. HEISLER:

Q Mr. Mullen, do you remember whether it had
rained earlier in the day?
A I don't remember that, but I was working outside.
That's when Jan came to pick me up.

Q Okay. Were you home all day?

A Yes.

Q Do you remember what time you started working
outside?
A Oh, maybe around 8:30, nine o'clock.

Q Do you recall going out at any point during

the morning?
A No, just down to the mailboxes, that's it.
Q Okay. Thank you.
MR. HEISLER: That's all I have, Judge.
THE COURT: Anything else?
(No response).
THE COURT: If not, thank you, sir. You're
excused.
THE WITNESS: Okay.
(The witness is excused.)
THE COURT: Mr. Heisler?
MR. HEISLER: Sergeant Webster.
THE COURT: Sergeant Webster?

CHARLES D. WEBSTER, III, sworn.
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THE COURT CLERK: Would you state your name,
please?

THE WITNESS: Sergeant Charles D. Webster,
LRI

THE COURT: Mr. Heisler?

MR. HEISLER: Thank you, Judge.

DIRECT EXAMINATION BY MR. HEISLER:

Q Sergeant Webster, by whom are you employed?
A The Jackson Police Department, sir.
Q In what capacity?
A I'm a patrol sergeant.
Q Were you a police officer in Jackson Township

in April of 2002?
A Yes, sir, I was. I was a police officer.

Q Let me direct your attention specifically to
April 28th. Were you dispatched to an area near 199

White Road?

A Yes.

Q Could you tell us what time you were
dispatched?
A I believe it was 2:43 p.m., sir.

Q What were you dispatched to that address for?
A For a vehicle that was out in the woods.

Q And did you go there?

A Yes, sir.
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Q And when you got there, what did you find?
A Well, I met Mr. and Mrs. Mullen who explained that
Mrs. Mullen had been walking up --
MR. ZAGER: Objection to anything they said,
your Honor. Hearsay.

THE COURT: Sustained.

Q Did you speak to Mr. and Mrs. Mullen?
A Yes, sir.
Q At some point, did they take you on or near

their property?
A Yes, sir, in the rear of their property, out in

the woods on a trail, where they showed me a vehicle.

Q And what was that vehicle?
A It was a green Jeep Cherokee four door, I believe
a '99.

Q And did you look this vehicle over?
A Yes, sir, from a distance, because we had had an

alert earlier for a vehicle matching that description
from Lakewood that was involved in a homicide.

Q And did you take steps to determine nobody
was around it or in it?
A That's correct.

Q And then what did you do? Did you approach

A I approached the vehicle standing off quite a
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distance, because I didn't want to disturb anything
that wasn't disturbed already, and I notified my
headquarters after I got all the pertinent information
as far as the registration and whatnot.

Q And what observations did you make of the
condition of the vehicle?
A The vehicle was just sitting in the woods. The
gas tank had burn -- parts of a wick out of it. The
cap was off. The cap was off when I was there. The
doors were closed. and that was it.

Q Did you notice any front end damage on it?
A I don't recall any damage, no, sir.

Q Okay. Let me just show you a few photographs
here. Start with S-13. Do you recognize that?
A Yes, sir. That's it.

Q And is that in the position where you first
encountered it?
A Yes, sir.

Q And S-14?
A Yes, sir.

Q Can you tell us what that is?
A That's the gas tank.

Q When you first encountered the vehicle, was
there something else in that area on the car?

A Yes, sir. I don't recall this -- the cap being on
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it. There was a wick hanging from it that was burned
up.

Q When you say "a wick," do you know what it
was, what material?
A I don't recall for sure. I think it was some kind
of cloth material. I mean, that's what it normally is.
Q Okay. So by the time that photograph was
taken, whatever was in there when you first saw it
wasn't in the picture?
A No. Like I say, mostly -- this, like it is here,
like you could see here, was mostly burnt. So I can't
tell you for sure exactly what the material was, but it
was like that, and it was burned up.

Q Okay. And S-12?
A Okay. That's the front end. I really -- I don't
remember that damage, but it's there.

Q Okay. And at some point, did some other
agencies come out there?
A Yes, sir. We notified Lakewood and Ocean County,
our detectives, and we even had a sheriff's officer dog
to go from the vehicle to see if they could find any
sent.

Q When you say you notified Ocean County, what
agencies from the county responded?

A The Ocean County detectives, as well as the CIU.
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Q The prosecutor's detectives, and then the
Sheriff's Department CIU?
A Yes, sir.
Q Okay. Just take a quick step back here, if
you would, sergeant?
A Yes, sir.
(The witness steps down and walks over to the

diagram board.)

Q Do you recognize the Mullens' property on
S-10 here?
A Yes, sir, right here off White Road. Theirs is

the property that goes way back. Their house is back
here. There's another house in front of it.

Q Okay. Would you point out for us
approximately where you found this Jeep in relation to
the Mullens' house?

A It would be back here in the woods somewhere. I
can't say specifically, exactly, but it was in the back
here along a trail. There's a lot of trails back here.
You can come in from this area. You probably could
come in through here. In fact, I know they came in
through Faraday and o“f Maplehurst.

Q Okay. In relation to this "J" that was
marked here by somebody else, could you tell us where

you believe the Jeep was?
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A I would tell you it was probably up in this area
here somewhere.
Q Just on top of the "J"?
A Yes, sir, somewhat. And I can't be that specific,
but it wasn't that far from the house, but it was on
the trail up and away from the house.
Q Okay. Thank you, sergeart.
(The witness resumes the witness stand.)
MR. HEISLER: That's all the questions I
have, Judge.
THE COURT: Mr. Welle?
MR. WELLE: No questions, your Honor.
THE COURT: Mr. Kinarney?
MR. KINARNEY: No question.
MR. ZAGER: No questions, your Honor.
THE COURT: Mr. Somers?
MR. SOMERS: Thank you, your Honor.
CROSS-EXAMINATION BY MR. SOMERS:
Q Officer, you were the first police officer on
the scene; correct?
A Myself and Officer Franco, yes, sir.
Q When you arrived at the scene and looked at
the car, did you see a newspaper, a burned newspaper,
anywhere around?

A I don't recall it.
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Q You didn't see a burnt newspaper sticking out
of the gas tank?
A Again, I don't remember the exact composition.
All I remember is seeing a lot of ash. It was evident

that it was a wick. I had investigated arsons before.

Q What kind of wick was it?
A Well, it was burnt. I can't tell you the exact
material.

Q You mean like a wick you would light on a
bomb or --
A On a Molotov Cocktail, yes, sir.

Q A wick.

Did you find any burned cloth?
A I didn't get involved in that aspect, sir. I
observed it, and I let the people that followed me take
care of that. It was not my job to get involved in

collecting evidence.

Q I see. Did you recover the gas cap?
A No, sir.
(0] Did you look for it?
A No, sirs.
Q Did anyone look for it?
A I can't tell you. I don't know. Again, my

initial investigation, T observed the vehicle, I called

in the registration, and I called the other agencies.
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It was up to them to follow-up.

MR. SOMERS: Thank you. I have no further
questions.

THE COURT: Anything further Mr. Heisler?

MR. HEISLER: No, sir.

THE COURT: Thank you, sergeant. You're
excused.

THE WITNESS: Thank you.

(The witness is excused.)

THE COURT: Mr. Heisler?

MR. HEISLER: Fred Kahane, please?
FRED KAHANE, sworn.

THE COURT CLERK: Would you state your name,
please, and spell your last name, please?

THE WITNESS: Fred Kahane, K-a-h-a-n-e.

THE COURT CLERK: Thank you.

THE COURT: Mr. Heisler?

MR. HEISLER: Thank you, your Honor.

DIRECT EXAMINATION BY MR. HEISLER:

Q Good morning, Mr. Kahane.
A Good morning.
Q Sir, where do you live?
A Jackson.
Q And what's your street address?

A 59 White Road.
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Q And how long have you lived at that address?
A Twenty-one years.
Q Let me direct your attention back to Sunday,

April 28th, 2002. Were you at home that day, sir?

A Yes, I was.

Q And around noon or early afternoon, what were
you doing?
A I was in a garage. I was putting a floor down in

my dining room.

Q So you were putting a floor down in your
dining room and doing some of the work in the garage?
A I was cutting the material in the garage, yes.

Q Okay. Did you have your garage door open?
A Yes, I did.

Q And did there come a point in time when you

were approached by someone?

A Yes.
Q And who was that?
A There were two gentlemen walking up the street --

my driveway. I have a very long driveway. And they
had indicated their car broke down up the street and
asked if they could use my phone to call a cab.

Q And what did these two gentlemen look like?
A They were, I would say, in their mid-twenties --

early twenties. One was shorter than the other.
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Q And what race were they?
A They were black.

Q And did you let them use your telephone?
A Yes, I did.

Q And did one of them make a phone call?
A Yes, they did.

Q And what did they do after they made the
phone call?
A They initially called, like, the cab company. And
then they were talking about whether they wanted to get
a hold of a friend, instead, and they made a second

phone call and they called that person.

Q So they made a second phone call?
A Yes.
Q And after the second phone call, what did you

do, and what did they do?

A I told them they could sit out front. I have a
porch out front. They sat there together. My dining
room was just outside of the window. I went back to

work, and they were just waiting for their ride.

Q And how long did they wait for their ride?
A I'd say about twenty minutes.

Q And at some point, did somebody come to pick
them up?

A Yes, they did.
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Q Do you know who that was?
A No, I don't know the person; but, yes, there was a
car that came up the driveway. I believe it was a
Grand Am. I have a horseshoe driveway. So it came
around the front of the house, and I happened to see
the car, itself. I just happened to pick up my head
and saw the car.
Q You lived in the house for a number of years.
Are you familiar with the area around your house?
A Yes.
MR. HEISLER: Officer, could I have the
easel, please?
Q I'm going to ask you to step down in a
second.
Would you step down here, Mr. Kahane, please?
A Sure.
(The witness steps down and walks over to the
diagram board.)
Q I'm going to ask you to take a look at this
aerial photograph that's been marked S-10, and I ask

you to step back so we don't block anybody's view;

okay?
A Sure.

Q Do you recognize what's on that aerial?
A Yes.
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Q Now, locating White Road, could you point out
-- use a pointer first, and then I'll ask you to mark
it, where your house is.

A My house is right there.
(The witness indicates.)

Q Okay. Would you mark that with a circle, and
then put a "K" in the middle of it?
A (The witness complies.)

Q Now, are you also familiar in this area with
the High Point Apartments on Prospect Street, in
Lakewood?

A Yes.

Q Okay. Could you tell us, do you see them on
here?

A That would be right here.
(The witness indicates.)

Q Okay. Would you put a big circle around
that, please, and mark that, "HP"?
A (The witness complies.)

Q Approximately how far are the High Point
Apartments from your house?

A It's 2-and-a-half to 3 miles.

Q Okay. Do you know Mr. and Mrs. Mullen who
were just in here earlier?

A No.
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Q Okay. Aside from your description that these
two individuals that came to your home were black and
were in their early twenties, and one was shorter than
the other, did you take any particular note of either
one of them, their appearances?

A No, I did not.

Q And would you be able to identify either one
of them?

A After two years, I would say probably not.

Q Okay. Thanks. That's all I have. You can
resume your seat, sir.

(The witness resumes the witness stand.)
THE COURT: Mr. Welle?
MR. WELLE: No questions, Judge.
THE COURT: Mr. Kinarney?
MR. KINARNEY: None, your Honor.
THE COURT: Mr. Zager?
MR. ZAGER: Yes, please, Judge. Thank you.
CROSS-EXAMINATION BY MR. ZAGER:
Q Mr. Kahane, what color was the Grand Am?
MR. HEISLER: Objection, Judge.
I'm thinking Grand Cherokee.
THE COURT: Right. It's Grand Am.
A It was very dirty. I'm going to say a bluish

color, bluish-gray.
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Q Okay. It wasn't red?
A Not that I can recall.
MR. ZAGER: Okay. Thanks.
THE COURT: Mr. Somers?
MR. SOMERS: Yes.
CROSS-EXAMINATION BY MR. SOMERS:
Q Mr. Kahane, were you ever asked to view a

photo array of pictures --

A No.
Q -- by the police?
A No.

MR. SOMERS: No further questions.

THE COURT: Anything further, Mr. Heisler?

MR. HEISLER: No, sir.

THE COURT: Thank you, sir. You're excused.

(The witness is excused.)

THE COURT: Mr. Heisler?

MR. HEISLER: Judge, it's too nice a day to
be in here any longer, and I'm out of witnesses until
15280

THE COURT: Well, you could be excused until
1:30. If you report back to the central jury area at
1:30, we'll bring you over here, and hopefully the
witnesses that we need will be here at that time. It's

moving along rather quickly. I'm not being critical of
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anybody. I'm happy to see it's moving along so
quickly.

We'll see you at 1:30.

(S-9 and S-10, previously marked for
identification, are marked into evidence.)

(A luncheon recess was taken.)

{The following items are marked for
identification:

S-15, a diagram of the scene.

S-16 through S-38, separate photographs.

S-39, a three-part chart.)

(The following is heard without the presence
of the jury.)

THE COURT: Are you ready to proceed,

Mr. Heisler?

MR. HEISLER: Yes, Judge.

Before we call the jury out, I should
indicate for the record that as we were breaking this
morning, without objection from defense counsel, we
moved S-9, the death certificate, and I believe it's
S$-10 into evidence. Nobody seemed to have a problem
with that.

THE COURT: I don't either, so it's in
evidence.

MR. HEISLER: Thank you, Judge.
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THE COURT: Jury out.

(The following is heard in the presence of
the jury.)

THE COURT: Good afternoon to each of you.

Mr. Heisler?

MR. HEISLER: Thank you, your Honor.

Detective Scott Frey?
SCOTT FREY, sworn.

THE COURT CLERK: Would you state your name,
please, and spell your last name?

THE WITNESS: Scott Frey, F-r-e-y.

THE COURT CLERK: Thank you.

THE COURT: Mr. Heisler?

MR. HEISLER: Thank you, your Honor.

DIRECT EXAMINATION BY MR. HEISLER:

Q Detective Frey, by whom are you employed?
A The Ocean County Sheriff's Department.
Q And how long have you been a Sheriff's

Officer in Ocean County?

A About sixteen years.
Q And what's your current assignment?
A I'm currently assigned to the Criminalistic

Investigations Unit.
Q How long have you been assigned there?

A Ten years.
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Q And could you tell us what the Sheriff's
Department's Criminalistic Investigation Unit does?
A It's a crime-scene unit. We respond to crime
scenes and process crime scenes for evidence.

Q What's your function within the Criminalistic

Investigation Unit?

A I'm a road detective.

Q And your duties include what?
A Crime-scene processing.

Q You go out to scenes and look for evidence?
A Yes, sir.

Q And do you have training in that particular
area?
A Yes, sir.

Q And you've been doing that for ten years?
A Yes.

Q Let me direct your attention specifically to

April 28, 2002. Were you dispatched to the High Point
Apartments on Prospect Street, in Lakewood?
A Yes, sir, I was.

Q And what was the nature of your being
dispatched there?
A It came in as a shooting.

Q And when you got to the High Point

Apartments, what steps did you take?
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A Initially, we put up crime-scene tape and secured
the scenes that we [elt were important.

Q And were you briefed by other officers who
were present?

A Yes.

Q So you received some information about what
had happened?

A Yes, that's correct.

Q And once you put up your crime-scene tape and
got briefed, what were you looking for?

A Any evidence of a shooting: bullets, projectiles,
casings, guns.

Q And at that point, were you aware that
somebody had been shot?

A Yes.

Q When you inspected the scene, where did you
look? What did you look for? And, generally, what did
you find?

A The scene was comprised of the parking lot on the
east side of the building of the apartment complex, the
High Point Apartment Complex. In that parking lot, we
were looking for -- we had a number of cars along the
east side of the parking lot. We had some debris over
there, some bottles and cans, etcetera, that we

believed may or may not be related. But I found
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initially, upon my arrival, there was a projectile
found in the center of the parking lot.

Q A by "projectile," you mean a spent bullet?
A Yes.

Q And what did you do about that?

A We coned it and documented its location.

Q When you say "coned it," what do you mean?
A We marked it so we could you come back to it
later.

Q Okay. You put a number near it?
A Yes.

Q From there, after you put the cone near that

spent projectile, what steps did you take in the area?
A The first thing we do is we document the scene.
We take video, we take still photos, and then we
proceed with the evidence collection and search.

Q And as you were searching, what were you

looking for?

A Again, we were looking for any evidence of a
shooting.

Q Did ycu examine the cars in the parking lot?
A Yes.

Q For anything specific?
A Bullet holes.

Q And as you did that, did you find any cars
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that had bullet holes in them?
A No. We didn't find bullet holes, but we found a

bullet ricocheted off the door of a car.

Q And that was in just your general look at the
scene?
A That's correct.

Q What was it, the vehicle, that looked like it

had a bullet ricocheted off the door?

A A green mini-van.
Q Where was that parked?
A On the east side of the lot.
Q Do you recall how many spaces in from the

inside of the parking lot?
A Not offhand. I can check my report.

Q I'll show you a sketch in a few minutes, but
what was it that led you to believe this particular
mark on this mini-van was ricocheted?

A There was no rust mark. There was no rust around
the hole for the ricochet. The paint was missing so.
It was a fresh mark. We had striations in the metal of
the door that were unrested, so we assumed it was a

bullet ricoche

o

Q And did you investigate further looking for a
projectile?

A Yes.




10

11

12

13

14

15

16

17

Frey - Direct 80

Q Did you locate one?
A Yes, we did. Under the passenger's front side, we
found the projectile.

Q And did you put a cone near that?
A Yes.

Q You photographed it?
A Yes.

Q What other steps did you take in examining
the area looking for evidence?
A A search was conducted along -- there was a grassy
berm between the parking lot and the fence on the east
side of the parking lot. That whole area was swept for
evidence. The only thing we found there, we found some
bottles, some juice bottles with some juice in them,
that we felt may have been drank by the actors.

We found a small gun cylinder that we

determined to be from a toy gun. We found a two-way

radio in the grassy area, as well, that we felt may

have been -- may have been used.
Q Were those items marked and collected?
A Yes.
Q Were they processed for fingerprints?
A Yes, they were.
Q Did you come up with any results that were

evidential in this case?
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A No, no.

Q Did you use any other means to look for
evidence in the area?

A Yes. We brought in a bomb-sniffing dog which also
detects gunpowder. It will find a gun. It will find a
bullet. It will find a spent bullet -- or spent
casing. So we had him sweep the entire complex and
parking lot all the way out to Route 9, which would be
about a quarter of a mile, and it came out negative.

Q The projectile in the parking lot and
projectile underneath the green mini-van were located
by somebody actually seeing them?

A Yes.

Q Not by the dog?
A No.

Q Let me show you a series of photographs
and -- before we do that, let's look at the sketch.
This has been marked as S-15. And if you can do it
from your seat --

MR. HEISLER: Can everybody see this here?
I'1l get on the other side.

Q Could you tell us what this is?

A That's the sketch of the parking lot and the
street where the crime scene occurred.

Q And this was prepared by somebody in your
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department?

MR. WELLE: Excuse me. If the officer could
step to the side? We can't see.

THE WITNESS: I'm sorry.

THE COURT: No, the other officer.

THE WITNESS: Oh, sorry.

Q This was prepared by a member of your unit?
A Yes, Detective Thatcher.
Q And, by the way, you weren't the only one

from CIU who responded to this scene, were you?
A No. No, sir. The whole unit was out.
Q Okay. Now looking at this, could you tell me
where that green mini-van was parked?
A Yes. It was parked -- well --
THE COURT: Would you like to get down?
THE WITNESS: Can I get up, Judge?
THE COURT: Certainly, you can. There's a
pointer you can use.
A This would be the green mini-van here.
(The witness indicates.)
Q How many spaces is that in from where the
parking spaces start?
A Okay. One, two, three, four, five -- eight
spaces.

Q And I see a series of numbers in different
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locations. Could you tell us what those indicate or
what they represent?
A Yes. Number 1 is the spent proiectile we found in
the center of the parking lot. The other items around
here would be bottles and cans and a gas container, an
empty gas container. We found some other items in
here, but they ended up being of nonevidential value.
Number 2 was actually the bullet ricocheted
off of the vehicle and the vehicle, itself.
Number 6 was marked as the projectile which
we recovered underneath the vehicle.
Q Okay. Was that 6 or 12?2
A I'm sorry. I'm looking in the wrong spot. Number
12 1 believe was a projectile underneath the vehicle.
Q Okay. Now, up here, Detective Thatcher also
indicated something about footwear?
A Yes. In the grassy area between the parking area
and the fence, this being the fence that ran along
here, a chain-link fence, there was an area of soft
sand. And we had some boot prints in this soft sand,

so we took photos of the bootwear in the sand.

Q Was that for purposes of the comparison?
A Yes.

Q Okay. And -- you can resume your seat,
detective.
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A Okay.
(The witness resumes the witness stand.)

Q Let me show you a series of photographs
starting with S-16. Can you tell the jury what that
shows?

A Yes, that depicts the parking lot from Prospect
speed -- excuse me, from Prospect Street south into the
parking lot.

Q And dces it show the green mini-van?

A Yes, it does. Let me see if I can point it out.

[¢] Show it to the jury.

A Okay.
(The witness indicates.)
Q Andi==
A You probably can't see it from there, but
Q And in that photograph, you have your

crime-scene tape?

A Yes.
Q Is there also a cone?

A Yes, in the center of the parking lot, number 1.
Q We're going to move in a little closer with

the next photograph. S-17, what coes that show?
A Again, this is just a close-up of the parking lot
from north to scucth, just a little closer than the last

photograph.
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Q Would you hold that up and show the jury?
A Sure.

Q So that's as you're walking in from Prospect
Street further into the lot, you took a few closer
pictures?

A That's correct.

Q Okay. S-18?

A S-18, again, is just a little closer of a shot.
Now you're starting to see at the cone, number 1, where
the projectile was recovered, and the green mini-van
off to your left-hand side.

Q S=192
A S-19 is the projectile recovered in the center of
the parking lot marked number 1.

Q And the projectile in that photograph is
immediately to the left of that cone in that
photograph?

A Correct. It would be right here.

(The witness indicates.)

MR. HEISLER: Judge, I would like to move
these, and distribute them and let the jurors get a
closer look.

MR. WELLE: No objection.

MR. ZAGER: No objection.

MR. KINARNEY: No objection.
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(S-16 through S-19, previously marked for
identification, are marked into evidence.)
(The jury views S-16 through S-19 in
evidence.)
Q Now, let me show you another series of
photographs, detective. This would be S-22. Could you

tell us what that shows?

A This the back of the mini-van.

Q And that has a temporary registration on it?
A Yes, that's correct.

Q Did that contain a name?
A Yes. It contained the name of Gregory Maples.

Q And S-20?

A This is just a close-up of the tag.
Q Can you make out the name on that?
A No, I can't. It looks like it was cut off of the

photo when it was enlarged. It may not have been
included.

(o} Qkay. S2212
A $-21, again, is a shot of the mini-van. Number 2
is marking the small dot on the door that would be the
ricocheted bullet. And number 6 I believe -- I can't
see it, but it looks like a juice bottle.

Q Can you see some other cones there?

A They are other items, bottles and etcetera, that
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we picked up for processing.
Q §-232
A S-23, again, is the passenger's side of the

mini-van again showing the bullet hole or bullet

ricochet.
Q S-24?
A S-24 is, again, the passenger's front door of the

mini-van showing the ricochet mark, and number 11 being

a juice bottle underneath the car.

Q S=2772
A S§-27 is a close-up photo of the actual ricochet on
the door.

Q S=2592
A S-25 is a juice bottle marked number 6. Number 12

is the projectile which you can see to the right of the
cone marker and the fuel can.

Q And S-26?
A The same photo as the last one, just a little
closer up of the projectile.

Q And is the projectile a little easier to see
in that one?
A Yeah.

MR. HEISLER: Again, your Honor, I would like

to move these and ask if I could publish them to the

jury?
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MR. KINARNEY: No objection.
MR. WELLE: No objection.
MR. ZAGER: No objection.
MR. SOMERS: No objection.

THE COURT: In evidence.

(S-20 through S-27, previously marked for

identification, are marked into evidence.)
(The jury views S-20 through S-27 in
evidence.
Q Now, detective, were all those items
by the cones collected into evidence?
A Yes.
Q And was there other evidence outside

parking lot?

A Yes, sir.
Q And what did that consist of?
A We had some of the victim's clothing that

workers took off him while they were trying to

marked

the

the EMS

resuscitate. There was I believe his jacket and two

shirts. They were laying in the middle of Prospect

Street light along with a Nextel telephone.

Q And is it your understanding that's where the

victim was removed from the scene?

A Yes.

Q Let me show you a few more photographs here.
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Starting with S-30, can you tell the jury what that
shows?
A Yes. S-30 is the clothing, the victim's clothing,
in the center of the road, and the Nextel not far from
i

Q By the way, looking at the condition of the
roadway that day, what is the condition?
A It was raining. It was wet.

THE COURT: Do you mean to tell me the EMS
people take that stuff off and leave it there, or were
they told to?

THE WITNESS: Generally, they were told to,

but, more than likely, they would have left it there

anyway.
Q S-28?
A S-28 is just a photo, a close-up photo of the

clothing in the street.
Q And S-29?
A S-29 is a close-up of the cell phone, the Nextel.
Q Now, detective, would you tell us how your
department documents evidence when it's collected?
What's the paperwork procedure for documenting all
these types of things?
A We use a crime-scene log at the scene, and we'll

document each piece of evidence. We'll write down
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where it came from. And then we'll place the item in a

bag, and that bag will be transported back to our

headquarters.

Q Now, is the overall case given a number?
A Yes. 1It's given an evidence number.

Q And then each item is given a separate

evidence item number?
A Yes.

Q And did that happen in this case?

A Yes.

Q And who's responsible for preparing that?
A Whoever is assigned to evidence collection.

Q And in this case, was that you?
A Yes, it was.

Q Let me show you S-39. And just, if you
could, just generally tell the jury what this is?
A Basically, this is our evidence report. At the
top you'll have the normal headings. It's the crime,
the victim. This is our case number and the department
that's handling the actual scene which would be
Lakewood Township. This is Lakewood's case number, and
I would be the detective assigned to the case, the
detective that the evidence is signed in. And then
below here are the, "Tasks." Items 1 through whatever

it goes to, those are the item numbers. Each evidence
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is given an item number.

Q When you store these or send them out for
processing or bring them back to store them at your
facility, are they all stored under the case number
that's assigned by your department?

A Yes.

Q So they would all have this 2002-0291 number
on it?

A That's correct. That's correct, each piece of
evidence would also have the evidence number on it.

Q Just by way of example, item number 1, can

you read that out loud?
A Yes. "Projectile from right lane of parking lot,
402 Prospect Street, in front of west side parking
space number 2."

Q And you've got in parentheses here

(ballistics comparison)"?

A That is what -- where we assign it to. When a
piece of evidence comes in -- let's take, for example,
number 2, the vehicle -- the vehicle would be brought

in for processing of fingerprints under a search
warrant. This would be ballistics comparison, because
it's a projectile. It belongs to a gun. We need to
match it up to the a gun.

Q The vehicle in this case was at Mercury
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Villager? You're talking about the first thing on your
list?
A Yes, that's correct.

Q Number 16?2
A 16 is projectile under the front of vehicle number
1, parking space number 8.

Q That would be that vehicle marked with cone
number 12?2
A That's correct.

Q And you have some other things here, the
victim's clothing, bottles, and that kind of thing.
They all make it on this list if you collect it. Is
that right?

A Yes.

Q How long were you at the scene that
particular day, detective, approximately?
A About four hours.

Q And the next day, on Monday, the 29th, did
you attend the autopsy of the victim, Rashon Roy?
A Yes, I did.

Q And while at that autopsy, did you become
familiar with the location of the various gunshot
wounds on Mr. Roy?

A Yes,

Q And at the autopsy, were the projectiles that
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Dr. Parker recovered from his body turned over to
somebody in your office?
A Yes, they were.

Q Now, the following day, on the 30th, were you
involved in a search in the woods in Jackson near White
Road?

A Yes. I assisted Detective Pozalante with the
search in the woods for the weapons.

Q And who else was involved in that search?

A Members of the Lakewood Police Department and

members of the Ocean County Prosecutor's Office.

Q And was there anybody else involved?
A Yes. One of the defendants was involved.

Q Was that Ernesto Barber?
A I believe so, yes.

Q And what was Mr. Barber's role in this?
A He was going to show us where the guns were.

Q And was Mr. Barber able to do that?
A Yes, he was.

Q Let me show you another series of
photographs. Starting with S-31, could you tell us
what that shows?

A Yes. S-31 is a roll of duct tape in a wooded
area. We were back in the woods pretty far. It was a

pretty wooded area.
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Q What was the significance of the duct tape?
A Mr. Barber told us the guns would be around a roll
cf duct tape. If we found the roll of duct tape, we
were close to the guns.

Q Having located the duct tape, were you close

to the spot where somebody started to dig?

A Yes.
Q And were guns discovered?
A Yes, they were.

Q Let me show you S-32.
A S-32 is a picture of a white sock that was buried
about an inch underground. Inside the sock was the gun

-- one of the guns.

Q §-332

A Again, a close-up of the sock with the gun in it.
Q S-34?

A S-34 is a photo of the sock, and we took the gun

out of the sock to illustrate that the gun was in it.

Q 8=3572
A A close-up picture of the last one.
Q Now, in that particular photograph, is the

cylinder open on that weapon?

A Yes, it is.
Q And does that contain shell casings?
A Yes. It contains four casings.
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i Q And what was the condition of those casings?

2 A They were all fired.

3 Q So there were four empty rounds in that gun?
4 A That's correct.

5 THE COURT: How many rounds did the gun hold?
6 THE WITNESS: Six.

7 Q S-36?

8 A S-36 is a picture of the second gun that was

9 recovered directly under the first one.
10 Q $-372

11 A Is a close-up of the second gun.

2 Q And S-38?

13 A Again, it's a close-up of the second gun with the
14 cylinder open showing the five rounds that are in the

ills) gun. All of them are present. They were all fired.

16 Q And that's a five-shotgun?

17 A It's a five-shot, yes.

18 MR. HEISLER: Again, your Honor, if I could
19 move these into evidence and publish them to the jury?
20 MR. ZAGER: Judge, I would just have a minor
21 objection. I think Mr. Heisler has to clarify the

22 date. He asked the detective if he went the next day,

23 which would have been Monday, the 29th. This was the
24 30th.

28 THE COURT: No, he had gone from the 29th to
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the 30th, I think.
MR. HEISLER: I thought so.
Q Detective, this was the 30th?
A Yes, the day after the autopsy.
THE COURT: The 29th was the autopsy.
MR. ZAGER: I se:. Thank you.
(S-31 through S-38, previously marked for
identification, are marked into evidence.)
(The jury views S-31 through S-38 in
evidence.)
Q And, Detective Frey, the guns were collected
into evidence at that point?
A Yes.
Q And let me show you what have been marked as
S-2 and S-3 for identification. If you would look at
the markings on these boxes, could you tell us, are
these items related to this case?
A Yes, they are.
Q And how do you know that?
A I have our evidence number at the top, and our
case number, and all the information pertaining to the
case.
Q Now, over here where it's got the item
number, I see the number 77.

A That's correct.
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Q What does that reflect?
A That corresponds to the item number, item number
77, in evidence.

Q And it's your -- on your evidence list as
item number 77?2
A Yes.

Q And this is S-2. Okay. And can you tell us
what that is?
A That is item number 77 which is the Smith and

Wesson .38 caliber we recovered in the ground.

Q And that was the one that was in the sock?
A Yes.
Q And there's also an envelope in here with

markings on it.

A Yes.
Q Could you tell us what that is?
A The envelope contains the four spent casings that

were in the cylinder upon recovery.

Q And, S-3, does that contain the same type of
markings?
A Yes. It has our case number, evidence number, and

information pertaining to the case.
Q And what's your evidence item number for
that?

A Item number 76.
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Q And is item number 76 reflected as this

weapon on your evidence list?

A Yes, it is.
Q Could you tell us what's in this box?
A This is an International Arms .38 caliber

five-shot revolver.

Q There's an envelope in the box here, as well,
which contains markings.
A These, again, were the spent projectiles that were
recovered within the weapon at the scene.

Q And these are the guns that were reflected in
the photographs that we just looked at?
A That's correct.

Q Detective Frey, did you bring the victim's
clothing with you today?
A Yes.

Q I'd like to start with that light-blue shirt
that was shown in the photographs.
A That would be the bigger box.

Q Which box?
A The bigger box.

Q Okay.

MR. HEISLER: Judge, I think we'll just mark

the box, rather than trying to mark individual items,

if that would be okay?
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THE COURT: Yes.
(S-40, a box containing a light-blu+ shirt,
is marked for identification.)
Q Detective, would you step down to my table
here, please?
A Sure.
(The witnesses steps down and walks over to
counsel table.)
Q If you could, could you remove a light-blue
shirt from the box?
A (The witness complies.)
MR. HEISLER: Judge, should we mark the bag?
THE COURT: S-40(a).
(S-40(a), a bag containing the light-blue
shirt, is marked for identification.)

A Open it?

Q Yes.
A (The witness complies.)
Q Detective, on that shirt, are there bullet

holes that match the bullet wounds sustained by the

victim?
A Yes.
Q And can you show the jury where they are,

first off, telling them what you are doing by trying to

hold it together?
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A I'm trying to put it back together. The
paramedics cut the shirt off the victim. They cut it
right off the center.

Q You're going to have to turn around so
everybody can see what you're showing them.
A We have two bullet holes in the -- it would be the
left side of the back of the shirt. It appears, from
what these bullet holes look like, anyway, it looks
like it was -- maybe the shirt was bunched up and one
bullet went through both holes. It doesn't look like
there was actually two rounds that went through the
shirt. This looks like it was bunched up at the time.

MR. WELLE: I'm sorry. If the witness could
speak up?

THE WITNESS: The bullet holes that
correspond here appear very close together, which means
the shirt might have been bunched up like that when the
bullet went through. We don't believe these are two
separate bullet holes. There were no bullets
corresponding to the body that would give us that
indication.

Q But was there one bullet that would give you
that indication?
A Yes, there was.

Q Which bullet is that?
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A The one in the back.
Q In the lower back?
A Yes.
Q Is there a bullet hole in that shirt which

corresponds to the wound in the upper back?

A Yes.
Q Could you show that to us, please?
A This is the wound to the upper back, the hole to

the upper back.

Q Were there any other bullet holes on that
shirt?
A Yes, as soon as I can find it.

Okay, no, I believe that's it.

Q Okay. So the holes in the shirt would
correspond to the two wounds in the body?
A Yes, the one in the upper and the lower back.

Q Okay. If you could put that back and remove
the bag containing the victim's jacket, please?

THE COURT: While he's doing that, we'll mark
it S-41 and S-41(a).

(S-41, a box containing a pair of pants and a
jacket, and S-41(a), the bag containing a pair of
pants, are marked for identification.)

A You want the pants?

Q No. I want wanted the jacket.
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A Oh, these are the pants.
Q Well, while you have the pants out, let's
talk about that.

You were aware, from attending the autopsy,
that the victim sustained a wound in the left buttock?
A Yes.

Q And --
A You have a bullet hole to the left buttock of the
pants.

Q Is there another hole on those pants on the

front, in the groin area, where the bullet came out of

the pants?
A No, sir.
Q And you're aware that Dr. Park found there

was an exit wound with that bullet?
A Yes.

Q While we're on that subject, detective, you
had that bullet marked by cone number 1 just laying in
the middle of the parking lot?

A Yes.

Q Based on the fact there's no exit hole in
those pants, but there is an exit wound on the victim,
and you have a bullet laying in the middle of the

parking lot, could you account for how that bullet got

there?
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A We believe it came out of the groin, ran down the
pant leg, and fell in the parking lot while he was
running towards the street.
Q Okay.
(S-41(b), a bag containing a jacket, is
marked for identification.)
Q S-41(b) is the victim's jacket that was shown

in those photographs from the evidence collected in the

roadway?
A That's correct.

Q And have you examined that for bullet holes?
A Yes.

Q Are there bullet holes that correspond to the

wounds on the victim?
A Yes.

Q Okay. Could you show us, starting with the
one in the upper back, could you show the jury that
bullet hole?

A This is the bullet hole corresponding to the wound
in the victim's upper back.

Q And he also had a wound to his right flank in
his back?

A Yes, that would be the wound here.
(The witness indicates.)

Q There was also a shot through the left
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forearm?
A Yes.
Q Is there a corresponding hole in the jacket

or holes in the jacket?
A We have a through-and-through wound. We have an
entrance on one side, and we have the exit on the
opposite side. Exit; entrance.

Q So those three correspond to wounds that the

victim sustained?

A Correct.

Q Are there any other bullet holes in that
jacket?
A Yes.

Q Could you show us where, please?

A Yes. We have a through-and-through bullet hole in
the right sleeve, elbow area. We have an entrance, and
on the opposite side, an exit. Entrance; exit.

Q So, presumably, that would be the shot that

went through the clothing but didn't hit the victim?

A Yes.

Q And are there any other bullet holes on that
jacket?
A No. Actually, we may have -- no, this is the one

we showed in the back. That's it. We have two

through-and-throughs in the front, again, not
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corresponding with anything, the front right side.

Q So that's two more holes in the front of the
jacket that don't correspond to any bullet wound that
was sustained by the victim?

A That's correct.
Q So that jacket, alone, is showing evidence of

five gunshots in the upper torso area and the arms?

A Yes.
Q And then there's another one in the pants?
A Yes.
Q The victim was shot four times?
A Correct.
Q The clothing was hit at least six?
A Correct.

MR. HEISLER: That's all I have, Judge.
THE COURT: Mr. Welle?
MR. WELLE: Yes.
CROSS-EXAMINATION BY MR. WELLE:
Q Officer Frey, did you have anything to do

with processing or taking photographs of a green Jeep

Cherokee?
A No.

Q That's someone else in vour department?
A Yes. It was Detective Pozalante.

Q The diagram that you have which has been
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marked S-15, that's not to scale, is it?

A No.
Q Is there any reason why it wasn't made to
scale?

A Not that I know of. I didn't make the sketch.

Q Okay. You've shown us a number of
photographs, or the prosecutor has chosen to show you a
number of photographs. Were many more photographs

taken of the scene area than had been shown to you

today?
A Yes.
Q So they are there and available if we want to

look at them?
A Absolutely.

Q Okay. Now, did anybody take any photographs
from a home occupied by the Dunns?
A Not to my knowledge.

Q Do you know who the Dunns are?
A No.

Q Did anybody take any photographs from
apartment number 5 at 402 Prospect Street?

A Not to my knowledge.

Q Do you know where 402 is?
A No.
Q Well, here on this diagram, there's a --
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A I'm sorry. I thought you meant apartment 402.

Q No, apartment number 5, 402.

402 is what?

A The apartment complex.

Q Is that one building in a multi-building
apartment complex?
A Yes, it ds.

Q So, we don't see the other buildings on this
diagram. We just see --
A No.

Q Okay. Are you aware that a Hispanic couple
allegedly saw some aspects of this particular event?

THE COURT: Testified that they saw

some
Q Testified that they saw some aspects of it?
A No.
Q So that none of the in-charge investigating

officers directed you or any other CIU members to go up

to that apartment and take any photographs showing the

scene --
A No.

Q -- as it could be seen at that time?
A No, sir.

Q The clothing that you've shown us, did

anybody perform any other kind of scientific tests on
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any of the clothing of the victim that you know about?
A Yes.
Q And are those other people in your department

that we have not heard from yet?

A No.

Q Not your department, or --
A No. The state police performed some tests at our
request.

Q And this Mr. Barber person knew where to go

to find these two guns you talked about?
A Yes. He found them.

MR. WELLE: I have no further questions,
Judge.

THE COURT: Mr. Kinarney?

MR. KINARNEY: Thank you, Judge.

CROSS-EXAMINATION BY MR. KINARNEY:

Q Good afternoon, detective.
A Good afternoon.
Q I just want to refer you to the CIU evidence

report where you document all the items that were
collected.
A Okay.

Q In total, ninety-two items were collected;
correct?

A Hang on a second?
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Q Sure.
A Yes.
Q And you've had that document blown up which

is now exhibit S-39 for identification; correct?
A Right.

Q And you testified that in your examination of
the area of the parking lot, among other things, of the
grassy berm, you found some juice bottles; correct?

A That's correct.

Q And, as a matter of fact, if you look at your

copy of the CIU evidence report, item number 6 is a

Frutopia plastic juice bottle; correct?

A Yes, sir.

Q And that was processed for prints; correct?
A Yes, sir.

Q And then item number 7 is a Brisk Lemonade

plastic bottle; correct?

A Yes, sir.

Q That was processed for prints; right?
A Yes, sir.

Q Number 8 is Peach Passion plastic -- strike
that -- a Peach Passion plastic juice bottle. That was

processed for presents; right?
A Yes, sir.

Q Item number 15 is a Dole Cranbury Juice
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plastic juice bottle which was also processed for
prints; correct?
A Yes, sir.

Q Then item number 38 is one 16-ounce bottle of

Snapple, correct, Summer Peach?

A Yes, sir.

Q And that was also processed for prints;
right?
A Yes, sir.

Q 42 is one foam cup from front passenger's

floorboard of item 36; correct?

A Yes.

Q And item 36 is the green Jeep Cherokee;
correct?
A Yes, sir.

Q And item number 38, which was the bottle of

Snapple, was processed for prints?
A Yes. That was the Summer Peach?
Q Right.
Number 42, one foam cup from front

passenger's floorboard of the green Jeep Cherokee;

correct?
A Correct, that's what it says.

Q That was also processed for prints; right?
A I believe so.
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Q And then, finally, item number 44 is one
glass bottle from center console of item number 36,

which is the green Jeep Cherokee; correct?

A Yes.

Q And that was also processed for prints;
right?
A Yes.

Q Now, are you aware of any court order signed

by any judge in terms of taking a DNA sample from
Mr. Santos, or no?
A Not offhand.

Q Okay. Do you believe, due to your
involvement in a case, if a DNA sample had been taken
from Mr. Santos, would you know about it?

A I believe so, yes.

Q Okay. You've also given testimony concerning
the fact that, in your opinion, one of the bullets
entered the victim and then, rather than exiting, came
down through his pant leg.

And that's the spent projectile that ended up
in the center of the parking lot; correct?
A That's what we believe, yes.

Q All right. This is just guesswork though. I

mean, you don't have any scientific background where

you can say that with certainty, do you?
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A No.
Q As a matter of fact, can you say with
scientific certainty that the holes you saw in the

victim's clothing are bullet holes?

A The ones corresponding to the body, yes.
Q Based on your training?
A Based on where they are located on the clothing

and based on where the bullet holes are in the body.
Q Thank you.
MR. KINARNEY: Nothing further.
THE COURT: Mr. Zager?

CROSS-EXAMINATION BY MR. ZAGER:

Q Good afternoon, detective.
A Good afternoon.
Q On your evidence report, item number 4 is a

toy plastic revolver; correct?
A It's a toy plastic revolver cylinder which would
be the round part that the bullets go.

Q Thatts it?
A And that's it.

Q Okay. 1It's not a gun?
A No.

Q Okay. You looked at some photos, and you
said that there was a temporary registration on the van

in parking spot 8. Is that right?
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A Yes.

Q And you told us that that van was registered
to Gregory Maples?

A Yes, I believe so.

Q You told us that from prior knowledge or from
looking at the photo with the name on the --
A Prior knowledge.

Q Prior knowledge? Okay.

Did you run a motor vehicle check?
A You can't. It's a temporary tag.

Q Okay. So I think what you're trying to tell
us is from another photo, the name Gregory Maples is on
the temporary tag?

A I'm not saying it's on a photo. I'm saying this
is what I saw when I observed the vehicle.

Q You saw the name Gregory Maples on the
vehicle?

A On the temporary tag.

Q On the temporary tag?
A Yes.

Q Do we have that temporary tag in evidence?
A I don't believe we do.

Q We didn't secure that?
A I don't believe so.

Q Okay.
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A I didn't process the vehicle, so I'm guessing.

Q Okay. Let me ask you this. Are you the

chief detective for the CIU unit?

A Chief detective? No.

Q Well, I didn't mean to give you a raise, but

for this case?

A Yes. I'm the case detective.

(] Case detective?
A Yes.

Q You're in charge of the entire case?
A Yes.

Q Okay. And what you're telling me now is that
you don't know where the temporary registration is?

Is that what you're telling me?

A I'm telling you that I didn't process the vehicle.
I can't be at three different place at one time, so I
rely on other detectives to do some work. And whether
or not they collected it, I don't know. I can check in

evidence for you right now and see if it's entered.

Q Okay. You didn't review your file before you

came here?
A I didn't know I was going to be asked that
question, sir.

Q Okay. That's okay.

Are you aware that on April 28th, 2002

, the
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Sunday of the shooting, that Mr. Maples' sister's
boyfriend lived at the High Point apartment building?

MR. HEISLER: Objection. Whether he's aware
of it or not, Judge, is completely irrelevant to
anything. And it's assuming a fact not in evidence
anyway.

THE COURT: 1I'll sustain it.

MR. ZAGER: Judge, with all due -- would you
like to hear my argument before you rule?

THE COURT: 1I'll be glad to hear you at side
bar.

MR. ZAGER: Thank you.

(The following is heard at side bar.)

THE COURT: First of all, I sustained the
objection, because if he is going to respond, it would
necessarily be a hearsay response, unless he lived
there, too. If you want to ask him that if he lived
there, too, if he knows anybody else that lives there,
you can get a foundation that way. But other than
that, it's going to be hearsay.

MR. ZAGER: Well, I would think, Judge --

MR. HEISLER: Judge, I'm pretty sure the
detective has no idea. And Mr. Zager putting out this
fact of, Arc you aware of whether somebody lives in

this . . . , he's trying to tell the jury that's a
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fact.

THE COURT: Sure. That's someth:ng that will
have to come in his case.

MR. HEISLER: Yeah.

MR. ZAGER: I think I'm entitled to ask the
question knowing that there may be somebody on the
witness stand who is going to testify he's aware of it.

MR. HEISLER: What relevance does it make
whether he's aware of it or not?

MR. ZAGER: I don't care he's -- he's going
to argue to the jury Mr. Maples' van was there, and
this whole thing was set up. And I'm certainly allowed
to question him --

THE COURT: You could produce evidence, "Oh,
contraire," as they say; right?

MR. ZAGER: I should be allowed to do it
through his witnesses, too.

THE COURT: Yes, hearsay --

MR. ZAGER: Judge --

THE COURT: -- unless he talked to Gregory
Maples, and Gregory Maples said something.

MR. ZAGER: If he's --

THE COURT: Even then, it might be
self-serving.

MR. ZAGER: 1I'll note my objection.
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(Side bar is concluded.)
Q Did you canvass the neighborhood, as far as
the apartments, for witnesses, or you just took care of

the evidence?

A We do crime-scene investigation. We don't
canvass.

Q You don't do investigation other than the --
A No. The prosecutor's office and the local police

handle that.
Q Okay. 1In the course of your crime-scene

investigation, was that van secured?

A Yes.
Q Were the taillights tested?
A No.
Q Were the brake lights tested?
A No.
Q Did you determine whether or not the van was

operable or inoperable?

A I don't believe we did, we did anything with the
van.

Q You just secured it?
A Yes.

Q And that van has been sitting for two years
where?

A Probably out at the prosecutor's impound yard.
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Q Was it towed there?
A Yes.
Q So as we sit here today, we don't know if

that van engine starts or not?
A No.

Q We don't know if the

Q And we don't know if

THE COURT: When you
witness and you?
MR. ZAGER: Everyone

Judge. You're right.

taillights work or not?

the brake lights work?

say "we," you mean the

in this courtroom,

THE COURT: All right.

Q Your Criminal Investigation Unit doesn't know

the answer to those questions as we sit here today?

A No, no.

Q You testified that you found a phone, a

Nextel, near the victim's body

on Prospect?

A That's correct.

Q Was that phone processed for fingerprints?
A I believe it was.

Q Do you know the results?
A I can look.

No, it was not.
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Q It was capable of being processed for
fingerprints, wasn't it?
A Yes, it was.

Q During the course of your investigation, do
you communicate with the Ocean County Prosecutor's
Office investigators?

A Yes, sir.

Q You guys talk; right?
A Absolutely.

Q In the course of your investigation, did you
learn, in the process of communicating with other law
enforcement agencies, that the victim allegedly made a
phone call to his girlfriend about an hour before he
was shot?

Were you aware of that fact?
A I don't recall.

0 Had you been aware of that fact, would you
then have processed the prints on that phone?

MR. HEISLER: Objection. It calls for
speculation.
THE COURT: Sustained.

Q Detective Frey, you are the chief
investigator, forensic detective, on this case?
A I'm the case detective.

Q Okay. Case detective from the Sheriff's
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Department?
A That's correct.
Q Okay. So, from your department, who does

forensic investigation? Are you the chief detective on
this case?
A Yes, sir.

Q Okay. And, as the chief detective, can you
tell us if there is any physical evidence or forensic
evidence that places Mr. Maples at High Point on April
28th, 2002, at 11:00 a.m.?

A Only the vehicle.
Q Only the vehicle? Okay.
And we're talking about the Villager van?
A Correct.
Q Not the '97 green Jeep Cherokee?
A Correct.

Q So if I were to ask you that same question
and say fingerprints, your answer would be no direct
evidence?

A I don't know. I don't have the fingerprint report
in front of me.

Q Okay. How about DNA?

A No.
Q Do you have anything physical or forensic

that places him at the scene on April 28th at 11:00
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a.m.?
A Just his vehicle.

Q Just the vehicle.

And as you understand the case, that vehicle
was parked there and not used with respect to anything
that happened on the 28th, 20022

MR. HEISLER: Objection. Speculation.

THE COURT: I'll sustain it.

You can ask him if he has any evidence, he,
himself, personally.

MR. ZAGER: I thought that's what I asked,
Judge. I'm sorry.

THE COURT: No. It was much more broad and
all encompassing I think.

Q Well, do you have any personal knowledge that
that van did anything other than being parked there for
an hour a day, a month (sic)?

A No, I don't.

MR. ZAGER: I have nothing further. Thank
you.

THE COURT: Mr. Somers, do you have any
questions.

MR. SOMERS: Yes, your Honor, just a few.
CROSS-EXAMINATION BY MR. SOMERS:

Q Detective, could you describe the area where
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the guns were found?
A It's a heavily-wooded area. I apologize. I'm not
the author of that report, so I can't give you an exact
location. Detective Pozalante is actually the author
of that report and carried that, but it was a
heavily-wooded area.

Q Did you actually see Mr. Barber recover the
guns?
A I was there with him when we found them. He
pointed to the area.

Q Was it a large area?
A It was heavily wooded, yes. It was several acres.

Q And Mr. Barber took you to the spot =--

A Correct.

Q -- where the guns were?
A Yes.

Q Now, you spoke about some duct tape.
A Correct.

Q Where was the duct tape?
A In the area where the guns were located.

Q Was that duct tape tested for fingerprints?
A I -- again, I didn't author the report. I don't
know.

Q Thank you.

MR. SOMERS: No further questions, your
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Honor.
THE COURT: Anything further, Mr. Heisler?

REDIRECT EXAMINATION BY MR. HEISLER:

Q Detective, do people leave fingerprints on
everything every time they touch something?
A No.

Q Do they leave DNA behind every time they
drink from a bottle and spit on the floor?
A Generally, but not always.

Q Not always.

So if you didn't touch anything out there and

didn't leave any fingerprints and didn't sweat all over

the witness stand, and there was no forensic evidence
that Scott Frey was in courtroom 16 at 3:05 today,
would that mean you weren't here?
A No.
MR. HEISLER: That's all I have, Judge.
THE COURT: Any other questions, counsel?
MR. WELLE: No, your Honor.
MR. ZAGER: Yes, Judge.
RECROSS EXAMINATION BY MR. ZAGER:
Q Notwithstanding Mr. Heisler's question, the
phone that was found of the victim was capable of
taking prints; correct?

A Yes.
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MR. ZAGER: Thank you.
REDIRECT EXAMINATION BY MR. HEISLER:
Q Whose fingerprints would you expect to find
on the victim's telephone?
A The victim's.

MR. HEISLER: Thank you.

THE COURT: Anything further?

MR. ZAGER: I can go back and forth, Judge
DU S

THE COURT: Okay. Thank you. You're
excused.

(The witness is excused.)

THE COURT: Mr. Heisler, are there any
further witnesses today?

MR. HEISLER: Not today, your Honor.

THE COURT: Okay.

Well, ladies and gentlemen, it looks like
you're going to get an early out on a nice day anyway.
Thank you very much for your continued attention.
Don't forget, you don't have to come here tomorrow.
You just have to be here at 1:30 Monday morning at
central jury.

I hope you have a pleasant interlude, all of
you, and I look forward to seeing you at 1:30 on

Monday. Thank you.
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Everyone remain seated until the jury leaves.

(The jury is excused for the day.)

THE COURT: All right. With regard to this
matter, we're in recess until Monday at 1:30.

MR. ZAGER: Thank you, Judge.

MR. KINARNEY: Thank you, Judge.

(The hearing was concluded.)
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(The following is heard in the presence of
the jury.)

THE COURT: Good afternoon to each of you.
It's good to see all of you back again.

Mr. Heisler?

MR. HEISLER: Thank you, your Honor.

Ernesto Barber?
ERNESTO BARBER, sworn.

THE COURT CLERK: State your name, please?

THE WITNESS: Ernesto Barber.

THE COURT: Mr. Heisler?

MR. HEISLER: Thank you, your Honor.
DIRECT EXAMINATION BY MR. HEISLER:

Q Mr. Barber, I'm going to ask you to keep your

voice up so everybody can hear you.

Do you know James Irwin?

A Yes.
Q And do you know him by another name?
A Yes.
Q What was that?
A Wee-Wee.
Q And how long have you known James Irwin?
A Five months, six months.

Q Okay. Is that prior to April of 2002, ycu

knew him for five or six months?
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A 2001.

Q Okay. Did you know him prior to April 28,
20022
A Yeah.

Q I'm going to also ask you to wait until I
finish my question before you answer. All right?
A Yes.

Q Through Mr. Irwin, did there come a time when
you met Gregory Maples?
A Yes.

Q Do you recall approximately when that was
before or April of 2002?

A Off and on, in 2001, going into 2002.

Q And did you also meet Marvin Worthy?
A Yes.

Q When was that?
A Around the same time. They was together.

Q When you say they were together, who do you
mean?
A Marvin and Maples.

Q Did you know a Gregory Maples by any other
name?

A Khaleef.
Q And around the same time, did you come to

know somebody known as Renato Santos?
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A I didn't meet him. I just heard of his name.
Q Had you ever seen him around?
A Yeah, a couple of times.
Q Did you know who he was?
A Yeah.
Q Was he ever referred to by any other name?
A Yes.

Q What was that?
A Red.

Q And in that time frame, leading up to April
28, 2002, were you engaged in a work-type or
business-type relationship with James Irwin?
A Yes.

Q And did that also include Gregory Maples and

Marvin Worthy?

A Yesrs
Q Did it include Renato Santos?
A Yes.
Q Who were you most closely associated with?
A James Irwin.
Q And whc would interact with Marvin Worthy and

Gregory Maples?
A James Irwin.
Q So you would do whatever you did with Irwin,

and Irwin would deal with them?
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A Yes.
Q Now, let me direct your attention to

Saturday, April 27, 2002. Where did you stay that

night?
A I stayea ac James Irwin's house in Coventry.
Q In Coventry?
A Yes.
Q And Coventry is apartments in L tewood?
A Yes.
Q And on Sunday morning, what was the first

thing that occurred after you goc up?
A Gregory Maples and Marvin pulled up in a Jeep
Cherokee.

Q Okay. Did there come a point in time where
somebody else, besides Gregory Maples and Marvin,
pulled up in a Jeep Cherokee, somebody else was at the
property?

A Yeah, Debo.

Q Okay. And who's is Debo or Debone?

A Bennett.

Q Steven Bennett?
A Yes.

Q Was he also associated with you?
A Yes.

Q Did he get there before or after Gregory
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Maples and Marvin Worthy came in the green Jeep
Cherokee?
A He came before.

Q So when Maples and Worthy showed up, Bennett

was already there?

A Yes.
Q And was James Irwin still there?
A Yes.
Q And what occurred when Maples and Worthy got

there in the green Jeep?
A We went out to the Jeep and got into the Jeep to
smoke some weed with them.

"we," who do you mean?

Q When you say
A Me, James Irwin and Bennett.
Q By the way, do you see James Irwin in court

here today?

A No.
THE COURT: Stand up so you can look around.
A Yeah.
Q Would you point him out?

A Right there.

(The witness points.)

THE COURT: The record may indicate he has
identified Mr. Irwin.

Q And do you see Gregory Maples?
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A Yeah.
Q Could you point him out?
A Right there.
(The witness points.)

THE COURT: The record may so indicate

identification.

Q And that's the man you know as Khaleef?
A Yes.

Q Do you see Marvin Worthy?
A Yes.

Q And where is he?

A Right there.
(The witness points.)

THE COURT: The record will indicate

identification.

Q And do you see Renato Santos?
A Yes.

Q Where do you see him?

A Right there.
THE COURT: The record may indicate
identification.
Q Okay. So, now you and Bennett and James
Irwin get in the Jeep. Who's driving the Jeep?
A Maples.

Q Where was Marvin Worthy?
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A The passenger's side.

Q Where did you get in the Jeep?

A Behind Khaleef, Maples.

Q So you were somewhere on the left side in the
back?
A Yes.

Q Did the three of you sit in the back seat?
A Yes.

Q And was

while the five of

there any conversation in that Jeep

you were in there?

A Yes.
Q And who was holding this conversation?
A Maples.

Q Who was

he talking to?

A He was walking to James Irwin.

Q And what did Maples say to

you were there?

A About an incident that happened

Q What did he say about that

A He said --

MR. ZAGER: Objection.
THE COURT: You wish to be
MR. ZAGER: Judge, hearsay.
THE COURT: Overruled.

James Irwin while

in Yonkers.

incident?

heard?

Q What did Maples say about the incident in




10

11

12

14

15

16

17

18

19

20

21

Barber - Direct 11

Yonkers?
A How they went down to Yonkers to pick up
something, and they pointed guns to this guy's head,
the victim's head.

Q At the time, did he use the word "victim"?

A No, Jamal.

Q He referred to him as Jamal?
A Yes.

Q And now you know that Jamal is the victim?
A Yes.

Q You know that now. You didn't know it then?
A No.

Q And when he said "they," did he say who he

was speaking about pointing the guns at this man's

head?
A Yes.
(o] Who?
A Marvin and Red.

Q And did he say anything else?
A Yeah. Something about, like, an incident that

happened in Philly, that's the reason why they was

fighting.
Q Did he say what that incident was?
A He said that -- he claimed that the victim was

trying to run him over in Philly at a club.
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Q Did he say anything about his relationship
with the victim?
A Yes.

Q What did he say?
A He said he couldn't believe that the victim was
trying to do that, 'cause he put him on his feet, and
now the victim was trying to take over what he's doing.

Q Okay. When you say, "He put him on his
feet," you mean --
A Well, helped him get to where he was at.

Q Okay. That's Maples helping the victim get

to where he was?

A Yes.
Q And now the victim was trying to take over?
A Yes.
Q So he was expressing some disbelief that this

Jamal would try to have him run over in Philly?
A Yes.

Q And during this conversation, did Marvin
Worthy say anything?
A Yes.

Q What did he say?
A Speaking how they pointed guns to the victim's
head, and the gun ‘jammed.

Q Did Marvin Worthy say he or Red actually
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pulled the trigger?

A They both did.

Q Now, who said their gun jammed?
A Marvin.
Q What else did Marvin say?

A He said that the gun jammed. And the guy was
praying for his life, so they didn't do nothing.

Q Okay. Now, he didn't say Red's gun jammed,
as well, did he?
A No.

Q So did he say anything about Red pulling the

trigger?
A No.
Q Now, you're in the car for how long while

this conversation is taking place?
A I'd say about 20 minutes.
Q And what happened from there?
A Khaleef looked at his watch and said that he had
to go.

Q So what happened?

A After that, me and Bennett got out of the car and
was walking towards -- back to the house.

Q Back to James Irwin's house?
A Yes.

Q Where was James Irwin?
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A He was getting out, but he was still talking.

Q What happened at that point?
A When we got in the house, James Irwin was right
behind us.

Q And did Khaleef and Marvin leave?
A Yes.

Q And what took place after thay left?
A We spoke a little bit. Bennett was rolling up
some more weed. I went upstairs to lay down. And in,
like, about 15 minutes, Marvin came by.

Q And how do you know Marvin came by?
A Wee-Wee came upstairs and told us we had to go.

Q And did you go somewhere?
A Yes.

Q Where did you go?
A We went to Winteringham.

Q Now, you say, "Marvin came by." How did he
come by?
A He came in a beige Accura.

Q Had you seen that car before?
A No.

Q But at this point, he's not in the green
Jeep?
A No

Q Is Khaleef anywhere near him?
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A No.
(V] So it's Marvin Worthy alone in the beige
Accura?
A Yes.
Q You said you went to Winteringham?
A Yes.
Q Is that the Winteringham Village Apartments,

in Toms River?

A Yes.
Q Did you know why you were going there?
A No.
Q And was there any conversation in the car

that you recall on the way from Coventry down to
Winteringham?
A Yeah, speaking about the victim, how he tried --

what he tried to do in Philly.

Q Okay. And who was saying that?
A Marvin.
Q Was he saying it to everybody in the car or

to one person, in particular?
A He was just speaking out loud for everybody to
hear.
Q And, specifically, what did he say?
A He said something about he's not afraid to shoot

at anybody that tries him.
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Q And, now, this is on the way down, I'm
talki~g about, to Winteringham.
A Well, basically, we were just talking about
Philly, how the guy tried to run him over, run Maples
over, in Philly. Then he was speaking a little bit
about the Yonkers incident.

Q Okay. When you got to Winteringham, what
happened?
A He got out of the car and went to an apartment
building.

Q Who did?
A Marvin.

Q And what did the other three of you do?
A We sat in the car.

Q And did there come a point in time when

Marvin came back?

A Yes.
Q Did he have anything with him?
A Yeah.
Q What was it?
A It was a gun in socks.
Q Okay. What color sock?
A White.
Q And how do you know it was a gun?

A Because he pulled it out and showed it to us.
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Q Where did that take place?
A Inside the Accura.
Q And the Accura was still parked at

Winteringham when that happened?

A Yes.
Q And was there any conversation at that point?
A Yes. He was showing us about how the gun jammed

and how he fixed it.
Q And did there come a point in time when you

left Winteringham and drove somewhere else?

A Yes.
Q And while you were driving, was there more
conversation?

A Debo was talking about dropping him off to
Jackson.

Q And did Mr. Worthy say anything else?
A Yeah. He was talking about he's a person with a
gun, and he's not afraid to shoot. And if anybody

tries him, he'll try them back.

Q "If anybody tries him, he'll try them back"?
A Yes.

Q Did he say whether the gun was loaded?
A Yes.

Q What did he say?

A He said he had three to four shots in there.
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Q So did you go to Jackson to drop Debo off?

A Yes.
Q And, from there, where did you go?

A After we dropped Debo off, we went to High Point.
Q And High Point is apartments in Lakewood?

A Yes.
Q Do you know what street they're on?

A Off Prospect.
Q When you got to High Point, did Marvin Worthy

park the car?

A Yes.
Q Where does he park the car?
A The opposite side of Prospect -- the other side of
Prospect.
Q Did he park in a regular parking space?
A No.
Q How did he park?
A He parked in the way that he was, like, going out

the entrance.

Q Let me show you a couple of pictures. Let me
show you a picture that was marked S-1 for
identification.

Do you recognize the vehicle?

Q And what vehicle is that?
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A That's the Jeep Cherokee.

Q Okay. And is that the one you were in
earlier in the morning, when Khaleef and Marvin showed
up at Coventry?

A Yes.

Q And let me show you what's been marked as
S-17 in evidence. Can you show us on this picture
where Marvin parked his car, and how?

A Right here on the side.
(The witness points.)

Q Okay. Could you just hold that up for the
jury and show them where he parked the car?
A Right here.

(The witness points).
Q Along the curb?
A Yes.
Q And he was facing which way?
A This way.

(The witness points).

Q When Marvin parked the car, what did you do?
A We got out of the car and went around this
building.

Q And just so everybody knows the setup in High

Point, there are buildings that face the parking lot;

right?




10

11

12

13

14

15

16

18

19

20

Barber - Direct 20

A Right.
Q Are there also apartments that face away from

the parking lot, on the other side of the buildings?

A Well, there's fences.
Q So you went to an apartment?
A Yeah.
Q Was it one of the ones that faced the parking

lot or faced away from the parking lot?
A It faced away from the parking lot.
Q And what went upon while you were there? Did
you go in?
A No.

Q What did you do?

A We stood outside on the porch.

Q What was the weather like that morning?
A It was drizzling.

Q When you say, "We stood outside on the

porch," who's there now?
A It's me, James, James Irwin, and Marvin, Marvin
Worthy.

(o] Okay. And what were you doing?
A We was just standing there. Marvin Worthy was
using the phone.

Q Okay. Did you overhear any of this

conversation?
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A No.
Q And how long was Marvin Worthy on the phone?
A He was on the phone for awhile.

Q And did he stay with you on that porch?
A No. He was pacing back and forth going to the
front parking lot and back.

Q Okay. So he would walk around the building

out to the front parking lot and then come back?

A Yes.
Q And the whole time, was he still on the
phone?
A Yes.
Q Was it a cell phone?
A Yeah.
Q And how long did that go on before something

else happened?
A I'm not sure how long it went on. It went on for
a little while, and we went to go find where he was at.
And when we went out to the front parking lot, that's
when we seen Debo coming.

Q Okay. So you and James Irwin went out front

looking for Marvin?

A Yeah.
Q And you say you saw Debo coming?
A Yes.
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Q How did he get back there?
A He came in a red Pontiac.

Q Do you know who that belonged to?
A His girlfriend.

Q And what happened when he got there?
A He came and he said he had some weed, anu he
wanted to smoke it. He was rolling up some weed.

Q Where did he park?
A He parked on the other side of the parking lot.

Q When you say "the other side," was he towards
the apartments or towards at the chain-link fence?
A Towards the apartments.

Q And after he made this comment about having
some weed, what did you do?
A We went back behind the apartments where we was at
before.

Q And what happened at that point?
A He sat there and he was finishing rolling up the
weed and we was getting ready to smoke. Marvin
disappeared again and went into the parking lot.

Q Was Marvin still on the phone or on the

phone, again?

A Yes, he's still on the phone.
Q He went to the parking lot?
A Yeah.
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Q So you're in back now with whom?
A Me, James Irwin and Bennett.
Q What happens next?
A He comes back around and says, "Khaleef is here."

Q Who does?

A Marvin.
Q And says, "Khaleef is here"?
A Yes.

Q So what did you do?
A We went towards the Jeep.
Q Was this the same Jeep that you had been in

earlier that morning?

A Yes.

Q Where was it?
A It was parked by the fence.

Q And at some point, did you notice a green
van?
A Yes.

Q Where was the Jeep in relation to that green
van?
A Right next to it.

Q And when you observed the Jeep -- well, what
did you do?
A We walked -- me and Wee-Wee, James Irwin, walked

to the Jeep. As we was walking to the Jeep, Debo was
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right behind us. As we walked to the Jeep, I seen who

was in the Jeep.

Q And who was in the Jeep?
A Maples, Jama!, Marvin jumped into the back seat,
and Red.

Q Okay. Before Marvin jumped into the back

seat, the Jeep was there?

A Yes.
Q Was it running or not running?
A I'm not sure if it was running or not.
Q Were the lights or windshield pipers on?
A Nah, I don't remember that.
Q You don't remember?
A No.

Q Okay. Where was Gregory Maples in that Jeep?
A Driver's side.

Q Behind the wheel?

A Yeah.

Q So he's in the front seat?
A Yeah.

Q Where was Renato Santos?

A Behind him.
Q So he's in the back seat on the driver's
side?

A Yes.
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(o] Now, did you know Jamal before this day?

A No.
Q Had you ever seen him before?
A I've seen him once.
Q Okay. So you had seen him around, you

recognized him?

A Not really. I really seen him from far.
Q But you know now that's who it was?
A Yes.
Q And where was he seated?
A In the front, the passenger's side.
Q And you said Marvin Worthy got in the Jeep?
A Yes.

Q And where did he get in the Jeep?
A Right behind him.

Q And you and Irwin and Bennett are somewhere
near the Jeep at this point?
A Yeah.

Q And what happened?
A After I looked in and seen who was in there, I
went back with Bennett, 'cause we went back to his car
and finishcd smoking the weed. James Irwin stayed
there for awhile. I guess he was talking to him.

Q Okay. I'm going to ask you to step over just

to this diagram up here, and we'll try to stay out of
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everybody's way. This is marked S-15.
(The witness steps down and walks over to the
diagram board.)

Could you look this over and get familiar

with it?
A Yeah.
Q Okay. Do you recognize this as the parking

lot at High Point?
A Yes.

Q Okay. Now, if I tell you this is the green
van, show us where the Jeep was?
A Right there.

(The witness points.)

Q Okay. Would you mark that with a red "J,"
please?
A (The witness designates).

Q Now, where was Marvin's car parked?

A Right here.

Q Draw in a little rectangle.
A (The witness designates.)
Q Where was Bennett's car parked?
A Bennett's car? I think it would be right around

here.
(The witness points).

Q Was it not as far into the parking lot as the
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Jeep?
A No.

Q Okay. So it's over here somewhere in one of
these spaces?
A Yeah.

Q Just but a "B" right there.
A (The witness indicates.)

Q Okay. You can resume your seat there.

(The witness resumes the witness stand.)

So you and Bennett start back towards his

car?
A Yes.
Q And where was James Irwin the at this point
in time?
A He was still at the Jeep.
Q And then what happened from there?
A We was there for a couple of seconds, and then

James Irwin was coming towards us.

Q And did he get to you?
A Yeah.

Q So you, Bennett and Irwin are standing by
Bennett's car, and what happens?
A I seen the driver's side of the Jeep door open,
and Khaleef ran out.

Q Okay. When you say "he ran out," how fast
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was he moving?
A He was moving fast. He wasn't running, like,
running, but you could see, like, he was in a rush to

get somewhere.

Q Okay. Did you see where he went?
A Yes.
Q Where?

A To the beige Accura.

Q Did he get into the Accura?
A Yes.

Q Did you see which side?
A The passenger's.

Q What's the next thing you saw?

A After that, I seen the door behind him open up.
Q And who was sitting there?
A Red.
Q And what did you see next?
A He came around, he ran around the car -- around
the Jeep.

Q Okay. So Red got out of the Jeep?

A Yes.

Q Ran around where? Around front or around
back?
A Back.

Q Did you see anything?
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A Yeah., He had a gun in his hand with some -- a
pair of gloves on.
Q Which hand did he have the gun in?

A The right.

Q What can you tell us about what you saw of
the gun?
A It was silver.

Q And where did he go when he went around the

back of the Jeep?

A On the other side of the Jeep.

Q Where to?
A To the passenger's side.
Q To which door?
A Where the victim was at.
Q And what did you see and what did you hear at

that point the?
A The victim looked like he was trying to come out,
but Red stopped him from coming out.

Q When you say the victim looked like he was
trying to come out, what exactly did you see?
A The door opening.

Q And what did Red do?
A He stopped it from opening.

Q How did he do that?

A Put his body on it.
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Q And when Red puts his body on the door, what
happens next?
A As he did that, he opens the door.

Q Who opens the door?
A Red.

Q So Red pushed the door shut, and then Red

opened the door himself?

A Yes.
Q Where was the victim at that point, could you
tell?
A No.
Q What did you see next?
A I seen Red go, like, almost halfway in with the

gun first.
Q Now, who else was in the car at that point,
when Red went in halfway and the victim was still in

the car? Was anybody else still in that car?

A Yes.
Q Who?
A Marvin.
Q So at this point, Maples is out, Red is out

and qgetting back in, and Marvin is still in the car?

A Yes.
Q Hadn't gotten out?
A No.
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Q So Red is halfway in the car, and Marvin is
still in the car, and what happens?
A I heard shots.

Q How many shots?

A One. And then right after that, I heard another

one.
Q And what's the next thing that you saw?
A I seen Red almost coming back out.
Q So he's backing out now the same door he went
in?
A Yes.
Q At some point, do you see the victim again?
A Yes. He was on his way out through the driver's
side.
Q And did he get out of the driver's side?
A I heard another shot. And then he fell into the

Caravan, he hit his head against the Caravan, and fell.
Q So you heard a third shot?

A Yes.
Q The victim came out the door and hit that,

what was it, a mini-van next to it?

A Yes.
Q He hit his head on it and he fell to the
ground?

A Right.
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Q What happened next?

A Red was backing out. The victim got up and he

started to run, and Red ran right behind him.

Q Did there come a point in time, while Red was
running behind the victim, that you saw Marvin Worthy
again?

A Around that same time, Marvin was coming out the
side Red came out of, which is behind the driver's
side.

Q So, earlier Marvin had gotten in the
passenger's side, back?

A Right.
Q And now you're say he's getting out the

driver's side, back?

A Right.

Q This is after Red is already chasing the
victim?
A Yes.

Q Where did Marvin go?

A He goes straight to the beige Accura.

Q Did you see him get in it?
A No.

Q What was Red doing while he was chasing the
victim?

A Shooting.
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Q How many shots did he fire?

A A lot of shots.

Q Could you tell us how many?
A I didn't really count.
Q Was Red able to catch up to the victim?
A He was right on him.
Q How was the victim running?
A He was kind of staggering.
Q And did there come a point in time when you

saw him fall?
A Yes.
Q And while he was running, before he fell, Red
was shooting at him?
A Yes.
Q And when he fell, what happened?
A He stood over him and shot him one time.
Q Who did?
A Red.
Q Could you tell where he shot him?
A Upper back.
Q What happened at that point?
A Me and Wee-Wee ran to the Jeep. As that was going
on, me and Wee-Wee ran to the Jeep.
Q What happened to Steven Bennett?

A He jumped into the Jeep. Oh, you mean Steven
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Bennett? Steven Bennett ran into the woods.

Q Where did the victim fall?
A Right near Prospect Road.

Q So Bennett ran into the woods, and you and
Wee-Wee did what?
A With ran into the Jeep.

Q And what did you do in the Jeep?
A We was about to take off.

Q Okay. Why did you go in the Jeep?
A Well, I was following -- I was following Irwin. I
didn't know where to go while these shots was going
off. I didn't want to run where the shots was going
off at.

Q Okay. So, the shots were now away from you
and over with when you ran to the Jeep?
A Yeah, yeah.

Q Okay. Did you get into the Jeep?

A Yes.

Q Where did you get into the Jeep?
A The passenger's side.

Q And where did James Irwin get into the Jeep?
A The driver's.

Q And what happened at that point?
A As we was backing up, we seen Red running into the

Accura, and he was trying to get into the Accura, but
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the Accura took off on him.

Q Which way did it take off?

A The opposite side.
Q Did it go out to Prospect Street?
A I'm not sure if it went out to Prospect Street. I

know it was on the opposite side of where we was going.
Q Okay. So, the Accura left and left Red there
in the parking lot?
A Yes.
Q What happened next?
A As that was going, he was trying to come to the
Jeep Cherokee. He was trying to get into the Jeep.
Q And at this point, is the Jeep moving?
A Yeah. We was backing out getting ready to take
off.
Q And what, if anything, did Red do at that
point?
A While he was trying to get in, he couldn't get in,

so he threw something in the back of the Jeep.

Q Do you know what it was that he threw?
A Yes.
Q What was it?

A The gun and the gloves.
Q What happened then?

A Me and Wee-Wee we took off, and we went to -- we
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took off by Prospect, where the body was at, we made a
left.

Q So you made a left out of the apartments onto
Prospect and drove right by the victim?
A Yes.

Q Where did you go?

A We ended up in Jackson.

Q Were you going any particular place that you
know of?
A No.

Q Okay. So, you end up in Jackson. What
happens?
A We ended up in the woods and we crashed into a
tree.

Q Okay. Was the Jeep damaged?

A Yeah.

Q Sc what did you do out in the woods after you
crashed?
A Wee-Wee was wiping down the car a little bit. He

got out the Jeep. We got out the Jeep.

Q Okay. When you say "wiping down the car,"
what was he wiping down?
A The steering wheel.

Q What was he using to do that?

A His handkerchief.
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Q After he did that, you got out of the car,
and what did you do?
A I'm trying to find a roll. Wee-Wee goes into the
back, the back seat, and grabs the guns and the gloves
and some duct tape.

Q And what happened after he grabbed those
things?
A He put the duct tape in his pocket. He put one of
the guns in the socks. And then he's trying to stick
the handkerchief in the gas tank.

Q Did he say anything at that point?
A No. I was asking him what he was doing, and he
said he was going to torch the car.

Q After he said he was going to torch the car,
what did he do?
A He lit the car up -- lit the handkerchief up. And
then we ran in the woods, and then he threw the duct
tape and gloves. Then he started digging a hole with
the back of his boots.

Q Now, did you have any conversation at the
car, after he said he was going to torch it?
A I told him, I said, "What you doing?"

He said, "I'm going to torch the car."
I said, "It's not going to torch, 'cause it's

drizzling out here."
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Q Did he actually light the handkerchief?
A Yeah.

Q What did he use to light the handkerchief?
A His lighter.

Q Did it light?

A I didn't see. I'm not sure if it lit.

Q So then you're out in the woods. The duct
tape and glove gets tossed or gloves get tossed?
A Yes.

Q And he starts digging a hole with the back of
his boot?

A Right.

Q And what happened next?
A He buries the guns.

Q Did he do anything with any of the guns
before he buried them?
A Wiped it down.

Q When the guns were retrieved from the car
while you were out in the woods, were any guns in socks
at that point?

A No.

Q Okay. How did the one gun get back in the
sock?

A Wee-Wee put it back in there.

Q Was that the same gun that had been in the
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sock earlier?
A Yes.
Q Let me show you what's been marked as S-2 for

identification. Do you recognize that?

A Yes,

Q Can you tell the jury where you've seen that
before?
A That was the gun Marvin had in the socks.

Q I'm going to show you S-3. And you're sure

this isn't the gun that was in the sock in the first

place?
A I'm sure.
Q So the gun that wound up back in the sock was

the gun that was in the sock in the first place?
A Yes.

Q Let me show you S-35 in evidence. Can you the
tell us what that shows?
A That's the gun in the socks.

Q That's the sock?
A Yes.

Q After Wee-Wee buried the guns, what did you
do, and what did he do?
A We was trying to look for a road, 'cause we was in
the woods, so we was trying to find the nearest road.

Q Ultimately, did you find a road?
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A Yes.

Q And what did you do?
A We walked down the road 'till we got to this guy's
house. His garage door was open.

Q Okay. So, you found a garage door open to a
house. And did you see somebody?
A Yeah.

Q What did you do?
A We went to ask him if we could use the phone.

Q And did you go ask him?
A Yes.

Q And what did you tell him?
A We asked him -- we told him we had car trouble and
we needed to call a cab.

Q And did either you or Mr. Irwin actually
borrow his phone and call a cab?
A Yes.

Q And then what happened?
A James Irwin called the cab. And then, like, in

about two minutes, he decided to call his house.

Q And what was the purpose in calling his
house?
A To ask his girlfriend's sister could she come pick
him -- pick us up.

Q And did she agree?
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A Yes.

Q And did you wait there at that man's house
until she got there?
A Yes.

Q Did she get there?

A Yes.
Q And from there, where did you go?
A We went to the liquor store.

Q And did you make a purchase at the liquor
store?
A Right.

Q Then where did you go?
A Back to the house, James Irwin's house.

Q And did there come a point in time when you

encountered Steven Bennett again?

A Yes.
Q And where was that, and when was that?
A Before we got into the house, we was in the

parking lot, and we seen him walking up towards us.

Q Was he wearing the same clothes he had been
wearing at High Point earlier?
A No.

Q By the way, from the time you left High Point
in the Jeep, went through the woods, had all these

other things occur, and walked out, found the man's
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house and got back to Coventry, about what time was
that, do you remember?

A No.

Q Could you give us an idea how long it took
from the shooting until you got back there?

A From the shooting 'till back to the woods?

Q No, until you got back to James Irwin's
house.

A I'd say, like, an hour, an hour-and-a-half, a
couple hours.

Q A couple hours?

A Yeah.

Q By the way, what does Steven Bennett look
like?

A Dark skinned, low cut, a little tall, 6 feet,
heavy build.

Q Does he look anything like Red?

A No.

Q So now you're back at Irwin's place. Is
there any conversation between you and Irwin and
Bennett about what went on?

A No.
Q And did there come a point in time when you

left Irwin's?

A Yes.

. o
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Q And how did you leave?
A A friend of mines picked me up.

Q And what's his name?
A Matthew.

Q Now, you were -- you were picked up the very
next day by the police and questioned; correct?
A Right.

Q And on that day, did you wind up giving the
police a taped statement?
A Yes.

Q In that statement, did you tell him anything
about the trip to Winteringham?
A Nah, I don't think so, no.

Q Okay. Do you know why not?
A Yeah. I was kind of shaken up.

Q And was there a particular focus to the
questions you were being asked?
A Yes.

Q And what was that?
A High Point.

MR. ZAGER: Objection. He doesn't know what
the detectives were thinking on their focus on the
questioning.

MR. HEISLER: Well, I can rephrase it, Judge.

THE COURT: Rephrase it.
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Q What were they questioning you about that
day?
A The incident that happened at High Point.

Q Okay. Did they ask for any background about
what you were doing earlier?
A No.

Q Did you tell them in that statement that

Worthy was out of the car when the first shots were

fired?
A I'm not sure.
Q Was he in the car or out of the car when the

first shots were fired?
A He was in the car when the first shot was fired.
Q Did you tell them Red didn't throw anything

in the Jeep?

A Yes.
Q And is that correct?
A No
Q Did Red throw something in the Jeep or not?
A Yes.
Q And what was it?
A It was a gun and gloves.
Q Now, after you gave that statement that first

day, did you offer to do anything?

A Yes.
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Q What was that?
A Show them where the guns was at.
Q And what did you tell the police about how
you would know where the guns were?
A Because if we find the duct tape and the gloves.
Q And did you go out with the police that
night, on April 29th, to look?
A Yes.
Q Did you find anything that night?
A No.
Q And what happened that night?
A 'Cause it was dark.

Q Did you go back --

A Yes.
Q -- the next day?
A Yes.
Q So now we're up to April 30th; correct?
A Yes.
Q And what happened out in the woods on April
30th?
A We searched, and we was looking for -- that's when

I stated about the gloves and the duct tape. One of
the officers found that, and I told him it was around
that area that it was buried.

Q And were you there when the “uns were
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recovered?
A Yes.

Q By the way, on the 29th, you were arrested
for stealing the Jeep; correct?
A Yes.

Q So when you went back out on the 30th, you
were removed from the jail to go out and look?
A Yes.

Q And then you gave an additional statement a
few days later, on May 8th?
A Right.

Q In that statement, did you describe all these
activities at Winteringham village?
A Yes.

Q Prior to April 28, 2002, had you ever been in
that green Jeep Cherokee before?
A Nah. 1I've been in there twice. The first time
was when he came -- when Khaleef and Marvin came to
Wee-Wee's house, and the second time is when me and
Wee-Wee got in it at High Point.

Q Okay. But the only time you were in that
Jeep is the two times on that day?
A Yes.

Q So could you estimate for us, Mr. Barber, how

many shots you heard at High Point that day?
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A Probably, like, six shots. I mean, I wasn't
really counting the shots. It was a lot of shots.

Q Okay. Well, you told us there were three
from the time it started until the victim fell out of

the Jeep; right?

A Right.
Q And how many more after that?
A Like, three or four.

Q And those shots were all fired by Red?

A Yes.
Q The three or four outside the Jeep?
A Yes.
Q You don't know who fired in the Jeep?
A No
Q Now, you have a criminal record, don't you,
sir?
A Yes.
Q What have you been convicted of?

A Burglary and robbery.

Q And you've served a l5-year sentence in state
prison?
A Yes.

Q You got paroled?
A Yes.

Q Were you on parole at the time this happened?
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A No.

Q How did you come not to be on parole?
A I completed my parole.

Q Before this?
A Yes.

Q When did you complete your parole?

A October 16th of 2001.

Q 20012
A Yes.
Q And in connection with this case, you were

charged with theft of the Jeep?
A Yes,

Q What happened to that charge?
A Nothing. I pleaded out.

Q When you say you "pleaded out," what did you
plead to?
A I plead guilty to the theft.

Q And do we have a plea deal or a plea bargain
in connection with that case?
A Nah. Sentencing would be up to the Judge.

Q And what's my part in that plea bargain?
A Nothing.

Q Well, is there something I'm supposed to do?
A No.

Q Well, at sentencing time, is your cooperation
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supposed to be made known to the Court?
A Yeah. You was going to tell him that I
cooperated.

Q Okay. So, that's my part of the plea

bargain. I tell the Judge that you cooperated?

A Yes.

Q Is there any maximum number on your sentence?
A No.

Q So you could be sentenced to the whole five
years?
A Right.

Q And that's your exposure, five years in

prison for that charge; right?
A Right.
Q Now, after this happened, you were arrested
in connection with this theft. Did you bail out?
A Yes.
Q And you picked up some more charges since

then, haven't you?

A Yes.
Q Okay. What are you charged with now?
A Possession of a pellet gun, aggravated assault,

and terroristic threat.
Q And when did that happen?

A January 29, 2003.
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Q And are those charges still pending against
you?
A Yes.
Q Is that why you're in jail right now?
A Yes.
Q You can't make bail?
A No.
Q Do we have any agreement, with respect to

those charges, in return for your testimony here today?
A No.
MR. HEISLER: That's all I have, Judge.
THE COURT: Mr. Welle?
CROSS-EXAMINATION BY MR. WELLE:
Q These new charges that you have, when was
that offense that you committed, the new charges?
A When was it?
Q When?
A January 29, 2003.
Q So it's a year and three months, and those
charges have not been disposed of yet?
A No.
Q And who's responsible for moving those
charges, do you know?
MR. HEISLER: Objection.

Q Do you know who's responsible for getting
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that case moving?
A Never spoke about it.

THE COURT: What office, or any individual?

Q What office is responsible for moving those
charges?
A Nah.

Q You don't know?
A No.

Q Do you think it might be the prosecutor who's

responsible for moving the calendar and getting your
case disposed of?
A Yeah.

Q But that hasn't happened yet, has it?

A No.

Q How many adult convictions do you have?
A Two.

Q Do you know what happens with your third

adult conviction?

A Yeah.
Q And what's that?
A Three strikes, felony.
Q The possibility you could do something called

extended term eligible?
A Yes.

Q Like, a doubling of your sentence?
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A Yeah.

Q And we're still waiting for your January,
2003, charge to be disposed of; correct?

A Yes.

MR. WELLE: Judge, could I have this piece
of paper marked for identification, please?

THE COURT: Yes. DW-1.

(DW-1, a small diagram, is marked for
identification.)

Q The prosecutor showed you this particular
diagram, and it identifies one building; correct?

A Yes.

Q All right. 1Is that the way you remember this
High Point area? Is that the way High Point looks?

A I'm not sure. I didn't look at it like that
dealing with the buildings. I'm not sure.

Q Let me show you what I've marked as our
Exhibit Number 1. And I have drawn on it two adjoining
buildings.

And I want to ask you whether what is in red
is a better depiction of the buildings that look out
onto that lot than what the prosecutor has produced in
this particular diagram?

A What do you mean? These buildings right here?

Q Yeah.
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A What is the question you asked me again?

Q Whether the two rectangles that are adjoined

and are in red are a better representation of the two
buildings that overlooked the parking lot where this
incident occurred, rather than this diagram that the
prosecutor has been using.
A Well, what I remember, there was buildings going
this way, and there was a building like this. There's
an entrance where you come out to the parking lot, and
we was at this building right here.

(The witness points.)

Q Does this help you at all --
A No
Q -- refresh your recollection --
A No.
Q -- as to what the buildings are like as they

face that particular area?
A No.

Q Is this the only building, is this the only
apartment building at this location?
A There's more buildings.

Q Oh, there are more buildings, but we don't
see them here?
A No.

Q All right. So you're telling us that at
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least at some point in time, and we get to this area
here, you're putting an Accura where you have that red
mark?

A Yes.

Q An Accura that if people lived here, in this
particular building, and were looking out the window,
should be able to see; correct?

A I don't know. I don't know how the building was.

Q Is there or is there not an apartment

building somewhat in that position in this area?

A There's apartment buildings in that area, yeah.
0 All right. And there are windows, are there
not?
A Yes.
Q And there are doors?
A Yes.

Q And they face the lot?
A Yes.

Q Okay. And they face the lot so that someone
might have been able to see the van?
A Yes.

Q All right. And someone might have been able
to see the Jeep?
A Yes.

Q And someone might have been able to see this
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whole area from that particular location?
A Yes.
Q All right. So there's a possibility, had

they seen some of it, they should have seen the Accura;

correct?
MR. HEISLER: Objection.
THE COURT: Sustained. Sustained.
Q Mr. Worthy, I take it, as a result of your --

excuse me.
Mr. Barber, as a result of your involvement

if this particular situation, you pled guilty to a
theft of a vehicle?
A Yes.

Q That's it?
A Yes.

Q So you were never charged with a conspiracy

to kill anybody?

A No.
Q You were never charged with murder?
A No.
Q Just this one charge of theft?
A Yes,
Q And in connection with the taking of a jeep,

it's Mr. Irwin who did everything; right?

A Yes.
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Q I mean, Mr. Irwin got in the Jeep, and
Mr. Irwin drove the Jeep away?
A Yes.

Q It was Mr. Irwin's decision to go in the

direction you went?

A Yes.

Q It was Mr. Irwin's decision to bury the gun?
A Yes.

Q I mean, you really didn't do -- have anything

to do with it. You were really just along for the
ride?
A Yes.

Q Okay. And you're also telling us that you

were in this Jeep on only two occasions; correct?

A Correct.

Q And those two occasions were on this day?
A Yes'.

Q Okay. And the first time was at some

location, and you get into the back of that Jeep seated

behind the driver.

A Right.
Q That's what you told us.
A Yes.
Q And the second time you get in the Jeep, you

get in the passenger front of that Jeep?
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A Right.

Q And those are the only two times you've been
close to that Jeep?
A Yes.

Q Now, you ended up, if I can find this here --
you entered a plea to your theft charge on September
25th of 2003.

Do you remember that?
A Yes.

Q Do you remember, during the course of your
responding to some questions during that day, you were
asked, "And during the investigation, you gave three
taped statements to members of the prosecutor's office
and the Lakewood Police Department?"

And you answered, "Yes."
Do you remember that?
A Yes.

Q Okay. And then you =-- I think you were
either shown them, or you were asked, "Are the
transcripts of those statements accurate transcriptions
of your taped statements?"

And you said, "Yes."

Do you remember that?

Q And then you were asked, "Are these
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statements truthful?"
And you said, "Yes."
A Yes.
Q Okay. Now, on the 29th of April, 2002, you
were picked up by the police, were you not?
A Yes.
Q And where were you taken?
A To Lakewood.
Q The Lakewood Police Department.
And some police officers talked to you for
awhile, didn't they?
A Yes'.
Q Okay. About how -- do you remember what time

it was that you got to Lakewood police headquarters?

A No.

Q You have no idea what time you got there, to
Lakewood?
A No.

Q Today, as you sit here, you have no

recollection of whether it was in the morning or the
afternoon that you got there?
A To Lakewood? To the police department? I'cd say,
like, a little bit in the afternoon.

(o] How long did the police speak to you, and who

was it who spoke to you at police headquarters?
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A It was the prosecutor's investigator and the
homicide detectives.

Q Do you know the names of these individuals?
A Fertillio (phonetic) and Finnegan,

Detective Finnegan.

Q Does the name Frulio mean anything to you?
A Prosecutor.

Q And a guy named Finnegan spoke to you?
A Yes.

Q How long was it that they spoke to you?
A For awhile.

Q Well, like, what's "awhile"? Why don't you
tell the jury what a while is that they ended up
speaking to you.

A I can't pinpoint how many hours we spoke, but it
was for awhile.

Q Well, was it a number of hours they spoke to
you?

A Yes.
Q And did tney tell you things about the

investigation that they had been conducting?

A Nah. They just asked me questions about the
incident.

Q They just asked you questions?
A Yes.
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Q And at some point in time, you decided to
tell them the truth about things?
A Yes.

Q Okay. And, in fact, you gave them a twelve
or a thirteen or a fourteen-page statement on that day.
Do you remember that?

A Yes.

Q And, of course, you were trying the hardest
that you could to be accurate with what you were
telling them; correct?

A Well -- I was nervous, yes.
Q Well, I can understand you being nervous.

But you wanted to be as accurate as you could?

A Yes.
Q Do you remember that?
A Yeah.
Q Okay. And during the course of your being

questioned, do you recall describing for them the
activities of what you say were Red and Mr. Worthy in
that car -- in that Jeep?
Do you remember that?
A Yes.
Q And do you remember telling them that at one
point in time, Red had gotten out of the vehicle?

A Yes.
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Q And did you then remember telling them that
Worthy was getting out of the car?

A Yes.

Q All right. And do you remember telling them
that Red went around to the side and was trying to stop
this Rashon person from getting out of the car?

A Yes.

Q Okay. And that Rashon was trying to get out,
and you heard a shot; do you remember that?
A Yes.

Q Okay. And you were trying to tell them the
truth at that point in time. And it was clear in your
mind what had happened, wasn't it?

A Yes.

Q Now, today, among other things, you've told
us that Mr. Worthy is sitting in the car and he is
doing some shooting. That's what you're telling us
today.

A I never said that.

Q You never said that?

So Mr. Worthy was not in the car doing any
shooting, because, as you said on the 29th, he had
gotten out of the car immediately after Red --

MR. HEISLER: Objection, Judge.

THE COURT: 1I'll sustain the objection.
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MR. HEISLER: It's compound.
THE COURT: Yes, it's compound.

Q On the 29th, you told the police that Red got
out, and then Worthy got out; and then Red went around
the car, and then there was some struggling and a shot.

Do you remember that?
A Yes.

Q Okay. And that was the truth?
A Yes.

Q Didn't you also tell the police that you had
seen this weapon in Steven Bennett's hand?
A Yes.

Q And you did, didn't you?

A Yes.

Q And you were, of course, trying to tell the
police the truth when you told them that?
A Yes:

Q You also said something about Steven Bennett
being brought to this location. Was he brought to this
location, did you say, or did he drive to this

location?

A He pulled up in the red Pontiac.
Q He pulled up. He was driving the car?
A I guess, yeah.

Q Well, did you see him do that? I mean --
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A Well, when we walked around, he was coming out.
Q Did you see the red car?
A Yes.
Q And where was the red car?
A It was parked -- I don't know where, I don't know
which parking lot -- parking space he was parked in.
Q Well, could you like try to -- I mean, in

relationship between this area here, where you say
there was some van and a Jeep, and this thing you say
was the Accura, what was this mark?
A I'd say, like, around that area. It was far from
the Jeep. It was on the side.

Q All right. So someplace between this Jeep

and this Accura you say was there?

A Yeah.

Q And, of course, there's buildings right here.
A Right.

Q Okay. So what you're telling us is that Debo

who you saw who had a qun, or at least you saw that gun

in his hands at some time, didn't drive away in the red

Pontiac.
A I didn't see that.
Q He decided that he would, like, run away from

this scene? 1Is that what he did?

A That's what he did.
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Q I'm sorry?
A That's what he did.

Q And where did he run?
A In the bushes.

Q And can you point to how he ran away?
A Nah.

Q Well, like, generally, could you tell us?
Did he run -- did he run to the top of this diagram and
away?
A Nah, towards Prospect.

Q Down --
A Yeah.

Q Okay. And did he -- did he cross Prospect?
A I didn't see all that.

Q But you saw him running in that direction?
A In that direction, yeah.

Q Well, where are you when you're -- you're
seeing -- go up to this diagram, if you wouldn't mind,

and tell us, where is it when you're seeing Red, like,

holding the door or doing something on the passenger's

side of the Jeep?

Where are you?
Around this area here.
(The witness indicates.)

Q Okay. So you would have been near the red --
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the red car?
A We were, like, over here on the sidewalk part.
Q But you would have been real close to this

Pontiac that you say was there?

A Somewhat, yeah. Somewhat close to it, yeah.
Q And, of course, Mr. Bennett left the Pontiac
there?
A Yeah.
Q Because he ran away?
A Yes.
Q Okay. So when the police came there, they

should have seen the red Pontiac?
A I don't know about that.
Q You don't know about that? Okay.
Okay. So ycu're standing over there and this

is all going on in front of you; right?

A Yeah.

Q Did -- did, at any time, Mr. Irwin go over to
that car?
A Over to what car?

Q Over to the Jeep. I'm sorry.

Did Mr. Irwin, like, leave you and go over to
the Jeep at some point in time?
A We went together. But he was, like, in front

though, he was in front of me.




10

1t

13

14

15

16

17

19

20

21

23

24

25

Barber - Cross - Welle 66

Q I mean, like, before this shooting starts.
A Before the shooting start? Yeah, he went.
Q Oh, he did? All right.
So he goes over, and you're just standing
there watching this whole thing?

A No, I went with him.

Q Oh, you went with him?
A Yeah.

Q Well, then, I mean, is there any conversation
being on?
A Between who? Me and --

Q Well, between anybody and anybody.
A No.
Q Okay. I'm sorry.
So, there's no -- there's no conversation at

all. You go over there and there's, like, silence? Is

that it?
A Well, I wasn't conversating.
Q You weren't conversating. But could you hear

anybody else conversating?
A No.
Q And what made you decide to leave and go
someplace else?
A I was following James Irwin.

Q All right. So James decided to walk away
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from the Jeep?
A Yeah.

Q And you decided to walk away with him?

A I walked away already. I just went to the Jeep to
see who was in there.

Q Okay. And then at some point in time,
there's a shot fired. Red is over by the door. And
then people start running and --

A Well, around what time are you talking about? Are
you talking about when we was at the Jeep or --

Q Well, was Wee-Wee at the Jeep when the gun
started firing?

A No.

2 Wee-Wee had left?

A Yeah.
Q And was what, over by you?
A Yes.

Q Okay. So there's a shot being fired; the guy
tries to get out; Red chases him; and you two guys run
to the Jeep?

A Right.

Q As your statements progress -- that is, you
gave three statements; correct?
A Yes.

Q And as we progress from your statement of the
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29th, and then a short addendum to that of the 30th,
and then we finally get to some other interview a few
days later, in May, and then we get to a taped
statement on the 8th, was it clear to you that the
police were hoping that you would tell them in as many
ways as possible that Marvin Worthy is the person who
had the gun or one of the guns?

MR. HEISLER: Objection.

THE COURT: 1I'll sustain the objection.
Did the police suggest to you? You can ask
that question.

Q Did the police suggest to you or tell you or
relate to you the fact that Marvin Worthy is the one
who was supposed to have the gun and the sock?

A No.
Q Okay. You said to this jury that in the car,

the gun was not in the sock?

A Correct.
Q Okay. But that's not what you told them on
the 8th.

MR. HEISLER: 1Is there a question in there
somewhere?
THE COURT: Yes.

Q Did you tell them that on the 8th, that the
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gun was out of the sock?

A I'm not sure. The 8th?
Q Yeah, your last -- your last typed, truthful
statement.

A Did I tell them? Nah.

Q Well, Mr. Frulio asked you, "So the gun that
Worthy had, that was in that sock, was not inside the
sock when you guys pulled out with the Jeep?"

And you said, "You could see the handle
sticking out."
So the fact is that it was in the sock,

wasn't it?

A When it was in the Jeep?

Q Yeah.
A No.

Q But that's not what you told him on the 8th.
A I don't remember telling him that the handle was

sticking out of the socks.
MR. WELLE: Your Honor, I don't have any
other questions.
THE COURT: Mr. Kinarney?
MR. KINARNEY: Thank you, Judge.
Judge, could I have a few things marked?
THE COURT: Certainly.

THE COURT: Start off with DS-4.
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MR. KINARNEY: That's correct, Judge. I have
-4, -5, -6 and -7.

(The following items are marked for
identification:

DS-4, Barber's Complaint.

DS-5, Barber's first statement.

DS-6, Barber's second statement.

DS-7, Barber's third statement.)
CROSS-EXAMINATION BY MR. KINARNEY:

Q Mr. Barber, you were not involved in this

shooting in any way you're saying. Is that correct?
A Yes.

Q However, you did plead guilty to a theft;

right?
A Yes.
Q And that plea was entered in front of his

Honor, Judge Turnbach; right?
A Yes.

Q And you pled guilty I believe on September

25, 20032
A Yes.
Q So that would have been almost eight months

ago; correct?
A Yes.

Q You have not been sentenced on that matter as
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of today. Am I correct?
A Yes.

Q So, essentially, you have to follow your part
of the agreement before you get sentenced; correct?
A Yes.

Q And your part of the agreement is you have to
testify in this matter; correct?
A Yes.

0 And subsequent to that, your cooperation will
be brought to the attention of Judge Turnbach; correct?
A Yes.

Q As a matter of fact, Judge Turnbach is
sitting here hearing you testify; correct?

A Yes.

Q So he knows that you're cooperating with the
state, meeting your part of the agreement; correct?
A Yes.

Q Would it be fair in assuming that you hope
that, as a result of your cooperation, you come out

ahead in the game? You get as best as you can get;

correct?
A Yes.
Q And, also, you indicated that you have

pending charges. And I think you indicated that the

pending charges are possession of a pellet gun, a
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threat, and an aggravated assault; correct?
A Yes.
Q And that matter -- you haven't even been

indicted on that matter as of yet. Am I correct?

A Yes.
Q You have or you haven't?
A Haven't.
Q And do you have an attorney for that matter?
A Yes.
Q And you've spoken to the attorney?
A Yes.
Q And, as a matter of fact, there is a

complaint. Am I right?
A Yes.

Q And I'm going to show you what's been marked
for identification as DS-4. I show you what's been
marked for identification as DS-4. And this is the
complaint which charges you with the pending charge.

Is that correct?
A Yes.

Q And, as a matter of fact, what you're charged
with is possession of a firearm for an unlawful
purpose; correct?

A Correct.

Q And you understand that that is a
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second-degree crime. Am I correct?
A Correct.

Q And you understand that, under normal
circumstances, a second-degree crime carries a
presumption of imprisonment; correct?

A Right.

Q And it's your understanding that a
second-degree crime, the maximum punishment could be
ten years; correct?

A Correct.

Q And you know that because you're eligible for

extended term, the theoretical maximum on that charge

alone is twenty years, if you got the extended term;

correct?
A Correct.
Q And you are also charged with a third-degree

terroristic threat. Am I correct?
A Correct.

Q And you understand that the maximum
punishment for a third-degree crime would be up to five
years. Am I correct?

A Correct.

Q And that if you got the extended term, that

could be couple doubled to ten years; correct?

A Correct.
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Q And you're also charged with an aggravated
assault by pointing a firearm; correct?
A Correct.

Q And you understand that that's a

fourth-degree crime that carries a maximum of eighteen

months?
A Correct.
Q And you understand that there's a stipulation

or a minimum parole ineligibility of nine months for
that matter. Am I correct?
A Correct.

Q And you understand that in all three charges,
you could get a stip, in other words, a parole
disqualifier of half of the sentence; correct?

A Correct.

Q So, theoretically, on your pending charges,
with the extended term, you're facing a twenty-year
sentence on the second-degree charge; correct?

A Correct.

Q You're facing a ten-year sentence on the
third-degree charge; correct?
A Correct.

Q You understand on the fourth-degree charge,
you can't get an extended term; correct?

A Correct.
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Q But you can get eighteen months with nine
months without parole; correct?
A Correct.

Q So you're facing a lot of time on the pending

charges. Am I correct?

A Correct.
Q And obviously -- and you can correct me if
I'm wrong -- it would be a fair statement to say that

you hope that you come out as best as you can on those

pending charges.

Am I right?
A Correct.
Q And you're hoping that your cooperation by

testifying will help you in that matter. Am I correct?
A Correct.

Q Now, one of the things you testified to was
that when Red, Mr. Santos, shot the victim in this
case, Mr. Roy, he stood over him and shot him. And I

believe you said he shot him in the upper back;

correct?
A Correct.
Q He was laying on the ground; correct?
A Correct.
Q That's pretty -- that's a pretty important

thing; right?
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A Yeah.
Q That would stick in your memory, wouldn't it?
A Yeah.
Q It's a pretty cold act --
A Yeah.
Q s dsnttidtR
A Yeah.
Q Anywhere in your three statements, did you

ever tell any police officer that Mr. Santos stood over
this man and shot him in the back?
A No.

Q As a matter of fact, you gave different

versions with each statement. Am I correct?

A Yes.
Q You said different things; correct?
A Yes.
Q And you said things that were inconsistent

with what you had said earlier. Am I correct?

A Yes.
Q You indicated you were nervous?
A Yes.
Q Okay. Did the nervousness leave you between

the statements?
A Yeah.

Q So you were nervous when you gave your first
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statement which was on the 29th; correct?
A Correct.

Q And what you're saying is by the time you
gave your last statement, which was on the 8th of May,
you were not nervous anymore?

A I was still nervous, but not like the 29th.

Q I believe you indicated on the first

statement, the 29th, that you had gotten to the police

station around noontime?

A Yes.

Q You spoke to the police for several hours;
correct?
A Correct.

Q I want to show you what's been marked DS-5

for identification. I'd like you to look at this, sir,
and tell me if you can identify it?

Would this be the first statement that was

taken?
A Yes.

Q Okay. And, as a matter of fact, it indicates
that the statement commenced, began, on -- at 6:14

p.m.; correct?

A Right.
Q And the statement ended at 6:34 p.m.;
correct?
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A Correct.

Q And it's a thirteen-page statement. Am I

right?
A Right.
Q So using your recollection, you were in the

police station a little bit over six hours by the time
you finally started making your statement; correct?
A Correct.

Q During this six-some-hour period, how much of
that period were you speaking to the police?
A Could you repeat that question?

Q During this about six-hour period, before
this statement was taken, how much of that time were
you speaking to the police?

A I'm not sure about the time.

Q Would it be half the time?
A Yeah.

Q Were you moved from room to room, or did you
stay in the same room?

A Stayed in the same room.

Q If you had to go to the bathroom, did they
let you go to the bathroom?

A Yes.
Q You were a suspect for some crime at that

point in time; correct?
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A For something, yes.
Q For something in relation to this. Okay.
A Yes.

Q They let you go to the bathroom?

A Yes.

Q Did you get anything to eat?
A Yes.

Q Did you have anything to drink?
A Yes.

Q Were they cooperative with you?
A Yes.

Q Did they treat you all right?

A Yes.

Q Did this help with your nervousness?
A Not really. It just made me feel a little
comfortable.

Q Okay. Now, in your first statement, you

indicated that Khaleef and Worthy came to Coventry;

correct?
A Correct.
Q You're there with Wee-Wee; right?
A Right.
Q And they come to Coventry in a green

Cherokee, correct?

A Correct.
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Q Green Jeep Cherokee.

Yet, in your third statement, when you're not
nervous at all anymore, didn't you indicate that they
came in a beige Accura?

A No.
Q I show you what has been marked for
identification as DS-7, and I ask you if this is the

statement that was given?

A Yeah.
Q It is; correct?
A Yes.

Q And it was on May 8th; right?
A Yes.
Q So this was the third statement you gave, the
last one you gave; correct?
A (No response.)
Q Do you recall being asked this question?
They first asked you:
"Last Sunday morning, April 28th, you were in
the Coventry Square area. Is that correct?
"ANSWER: Yes."
You tell who you were with, including
Mr. Worthy. And then you go on.
"And can you tell me what vehicle Marvin

Worthy was in?
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And you say, "A beige Accura."

Correct?
A Right.
Q You don't mention anything about a jeep. And

we're talking about when Worthy first pulled up;

correct?
A Right.
Q You also indicate you were with Wee-Wee, who

is James Irwin, Debo, who is Steven Bennett, and Marvin
Worthy. Is that correct?
A Yes.

Q You don't mention anything about Mr. Maples
there; correct?
A Correct.

Q Okay. And then you went on, and you said you
went to Winteringham Village in Toms River; correct?
A Correct.

Q Yet, in your first statement, you never

mentioned anything about going to Winteringham. Am I

correct?
A Correct.
Q And in your first statement, you indicate

that when you got to High Point --
MR. KINARNEY: I'm referring to page 3, by

the way.
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Q -- when you got to High Point, that Khaleef,

Worthy and James Irwin got inside the Jeep.

A No.
Q Correct?
A No.
Q Well, let me show you your statement again.

And, again, I'm refe:ring to DS-5, which was the first
of the three statements that was given by you; correct?
A Yes.
Q You were asked this question on page 3:
"And who was inside the Jeep at that time?

"Khaleef, Worthy and James Irwin."

A Okay.
Q My question to you is, how did he get in the
Jeep?
A You talking about Coventry.
Q No.
A We all was in the Jeep.
Q No, no.

Yes, you're right, I am talking about
Coventry.
A Yeah.
Q So my question to you is if you're with
Irwin --

A Inside the Jeep?
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Q -- at Coventry --
A Yes?
Q -- and Khaleef and Marvin pull up, how come

you said that Irwin was inside the Jeep?

A He was in the Jeep.
Q He was in the Jeep?
A (The witness nods.)

Q How did he get in the Jeep?
A He came with me.
Q I thought Mr. Irvin was -- Mr. Irwin was

with you at Coventry, and Khaleef and Worthy showed up?

A No. Maples and Marvin showed up.
Q Right.

A That's the first time in the Jeep.
Q Right.

A After, when they left, Marvin showed up by
his-self in a beige Accura.

Q That's not what I'm talking about. We're
talking about the time that there was the conversation

about Yonkers.

A Okay.

Q That was when you were with Mr. Irwin,
Wee-Wee --
A Right.

Q -- at Coventry.
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A Right.

Q You had stayed there the night before,
correct?

A Right.

Q And that Khaleef, Mr. Maples and Marvin
Worthy pulled up. That's when you had the conversation
about Yonkers; correct?

A Right.

Q And my question to you is, simply, why did
you say that in addition to Khaleef and Worthy, James
Irwin was in the Jeep, if he was with you?

A We was all in the Jeep.

Q You guys eventually made it to High Point
obviously; correct?
A Right.

Q Do you recall being asked this question?

"When you arrived at High Point, what happens
next?"

And your answer being, and read along with
me, "We see the Jeep, the same Jeep that was pulled up
in front of the house. There was four people in there.
There was Khaleef, Worthy, the victim, and a guy named
Red."

So in this statement, which is your very

first statement, you're saying Worthy was in the Jeep
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when the Jeep pulled up. Today you said he wasn't.
A 'Cause the question that was asked was who was in
the Jeep at the time when this thing went down.

Q Well, let me -- let's go through the question
and answer again. And this is truthful; right?

A Right.

Q You said it was truthful.

"When you arrived at High Point, what happens
next?

"We see the Jeep, the same Jeep that was
pulled up in front of the house. There was four people
in there. There was Khaleef, Worthy, the victim, and
Red."

How did Worthy get in the Jeep?

A He got into the Jeep when we was over -- when they
was there, he got into the Jeep.

Q Your statement says when they pulled up, he
was in the Jeep. Am I correct?

A That was the question that was asked of me.

Q Okay. Do you recall being asked how many
shots Red fired at the victim when Mr. Roy was running
through the parking lot?

Do you recall that?

A Yes.

Q Do you recall saying, "I don't know"?
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A Yes.
Q And do you recall being asked, "Did Red throw
the gun into the Jeep at all?"
And you said, "No, I didn't see that."

Do you recall being asked that?

A Yes.
Q Okay. So that also wasn't true; correct?
A Right.
Q Because now you're saying you know Red threw

the gun in the vehicle you were in; correct?
A Yes.

Q Let me ask you this. Do you hope that when
all is said and done here, you don't get any additional
time in jail?

A Yes.

Q You do; right?
A (The witness nods.)

Q You indicated in your testimony today that
Mr. Santos came around the back of the Jeep; right?

He has a gun in his hand; right?
A Right.

Q He goes to Mr. Roy's door; correct? Mr. Roy
is trying to get out; right?
A Right.

Q Mr. Santos stops him from getting out;
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correct?
A Correct.

Q And then he -- by "he," I mean Mr. Santos --
he got halfway in the car, correct, when the witness
(sic) is still in the car; correct?

A (No response.)

Q You never said that in any of your three
statements, did you?
A I'm not sure.

Q Well, let me give you all three statements.
I'm going to put them in order. I want you to look
them over. And I want you to tell me if anywhere in
these three statements, where you say you're telling
the truth, you say that Red blocked Mr. Roy from
getting out and then went halfway in the car. Take as
much time as you need.

It's not in there, is it? Am I correct,
Mr. Barber?
A What's the question again?

Q Nowhere in these three statements do you
mention that Red actually got half halfway inside the
car?

A No.
Q Okay. You also mentioned today that Red had

gloves on, and that in addition to him throwing the gun
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into the vehicle, he also threw the gloves in the

vehicle; correct?

A Correct.

Q And you don't mention that in the statements;
right?
A No.

Q You indicated that you don't know who fired

guns inside the Jeep. You said my client fired them

outside the Jeep. Am I correct?

A Correct.

Q You don't know who fired them inside the
Jeep?
A No.

MR. KINARNEY: I have nothing further.

THE COURT: Mr. Zager?

MR. ZAGER: Thank you, Judge.
CROSS-EXAMINATION BY MR. ZAGER:

Q Mr. Barber, I'm Paul Zager. I represent

Mr. Maples. I don't want to belabor the point, but
you're two strikes towards the three strikes; correct?

MR. HEISLER: Objection, Judge. The three
strikes is a very specific law, and it doesn't apply
here.

THE COURT: I can appreciate that, but it's

his -- the witness's impression, that is what's -- what
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is important.
MR. ZAGER: That's -- that's what I was

talking about, Judge.

Q And you're extended-term eligible; right?
A Right.
Q And you were extended-term eligible on April

29th, when you gave these statements; correct?
A Yeah.

Q Well, no, that's inaccurate. You had two
convictions on April 29th, 2002; correct?
A Correct.

Q Okay. So at that point, you knew if you went
down for a third, then you would be extended-term
eligible; right?

A Yeah.
Q And you certainly didn't want to go down for

a murder; right?

A Right.
Q So you cooperated with the police?
A Right.
Q You were what seems to be an eye witness;
right?
A Right.
Q And in the course of cooperating with the

police, you lied to them?
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A Yeah.

Q And you just told the jury right now you did;
right?
A Yeah.

Q The first thing you tell them is you weren't

there; right?

A

Matt

A

Yes.

Q The next thing you tell them is you were with
La Bark (phonetic) or somebody; right?

Yes.

Q And then you tell them you hadn't seen Steve

Bennett in two weeks; right?

A

that

were

now,

Right.

Q Those were all lies?

Yes.

Q Then you had an awakening, and you decided
you would talk to the police again; right?

Right.

Q 'Cause they caught you in your lies?

Yes.

Q So then you told them that, yes, in fact, you
at High Point?

Yes.

Q Okay. Because I've had this case for awhile

and I was really confused. It's a little
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confusing. Wouldn't you agree with me?
MR. HEISLER: Objection.

THE COURT: Sustained, sustained.

Q It's a little confusing, wouldn't you agree?
A Yes.
Q Everybody is at Coventry. That's an

apartment complex; right?
A Yes.

Q And then people go to Wdinteringham. That's
an apartment complex?
A Yes.

Q And then before everybody goes there, certain
people that smoke pot; right?
A Yes.

Q Then he they go to High Point; right?
A Right.

Q So whoever people who were at Coventry and
Winteringham, they end up at High Point; right?
A Yes.

Q And, lo and behold, you're there. And you're

an eye witness; right?

A Yes.
Q Okay. Let's figure out how you got there.
You have these statements in front of you;
right?
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A Yes.
Q Let's put these in chronological order. You
gave a statement April 29th; right?
A (No response.)
Q Okay. That's DS-5. Then you gave a statement
April 30th; right?
A Yeah.
Q April 30th; right?
A Yes.
Q That would be DS-6; right?
A Um-hum.

(The witness nods.)

Q And then you gave a statement on May 8th;
right?
A Yes.

Q And that would be DS-7?
A Yeah.

0 Okay. And as everybody has brought out
today, you told the jury that those statements are true

and accurate; right?

A Yes.
Q We know that's false; right?
A Yes.
Q You gave a plea, when you entered into a plea

before Judge Turnbach, on September 25th, 2003; right?
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those three statements,

Correct.

Q And when Mr. Heisler asked you regarding

truthful,” you answered, "Yes."

Is that right?
Correct.
Q That was a lie?

The one on the 8th was true.

Q The one on the 8th was true?
Yes.
Q Do we just ignore the one on the 29th?

No, we don't.

Q Do we just pick and choose?
I mean, you're doing it.

Q Pardon?

You're doing it.

Q Okay. All right. Let's -- let's take it
maybe, if we can, chronologically; okay?

You wake up and it's drizzling out; right?

Yeah.

Q On the 28th, you're with Mr. Irwin?
Yes.

Q The first people to show up are?
Bennett.

Q Bennett?

"Are these statements
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Steven Bennett, yeah.

Q

Yeah.

Q

And then Khaleef?

And Worthy?

Together, they both was together.

Q

Yes.

Q

Yes.

Q

Together?

In the Jeep?

Okay. Now, at that point, if I understood

what you said earlier, before this guy and this guy

started asking you questions, was that all five of you

got in the Jeep and smoked pot?

A Yes.
Q

A Yes.
Q

A Yes.
Q

A Yes'.
Q

A Yes
Q

Yonkers?

A Yes.

You sat down in the Jeep --

-- 1 guess 'cause it was drizzling.

Right?

You smoked pot?

And at that point, he's talking about
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Q But there's no question, as I understand it,
that you got in the Jeep; right?
That's how you heard this wonderful

conversation about Yonkers --

A Yes.
Q -- because you were there inside; right?
A Yes.
Q Take a look at that first statement on your

left, the one from April 29th. Take a look at page 3.
It's numbered at the bottom. Let me direct your
attention to right here.

The question by Investigator --
Detective Finnegan is, "While this conversation is
taking place, where exactly are you standing or sitting
at that point?"

Tell the jury what you told him in your
truthful statement on April 29th.
A " . . .outside, in front of the passenger."

Q Your answer is, "I'm standing outside, in

front of the passenger.”

A Right.
Q So you're on the other side of the van?
A Right.

THE COURT: The van?

Q You're not in the van?
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THE COURT: The van?
MR. ZAGER: Jeep.,I'm sorry. Thank you,
Judge.
Q The Jeep; right?
A Right.

Q Okay. To confirm that you weren't in the
Jeep, the next question says, "And who was inside the
Jeep at that time?"

What was your answer?
A "Khaleef, Worthy and James Irwin."

Q And that was the day after Mr. Roy got shot;

right?
A Yes.
THE COURT: The question -- the statements he
made?
MR. ZAGER: Correct.
Q Right?
A Yes.
Q Okay. So this morning you lied -- or this

afternoon, a little while ago, you lied to the jury
about being inside the van?
A Did I lie to the jury about being inside --
THE COURT: The van?
MR. ZAGER: I'm sorry, Judge.

THE COURT: I'm only saying that because --
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MR. ZAGER: There's another van.
THE COURT: Yeah, right.
MR. ZAGER: I'm sorry.
Q Did you lie to this jury earlier about being
inside the green Jeep?
A No.
Q Did you lie to Detective Finnegan when you
told him you were standing outside the green Jeep?
A Yes.
Q Why would you lie to Detective Finnegan about
something so stupid?

A That day I was nervous, that day they picked me

up.
Q You were nervous?
A Right.
Q But you told us earlier that after you got

back from Jackson with whatever happened with the green
Jeep, that you went to the liquor store and you were

chilling. You weren't nervous.

A I didn't say that.
Q Why would you say you were nervous --

A I didn't say I was chilling and I wasn't nervous.
Q You said you weren't nervous.

A I didn't say I wasn't nervous.

Q You said you didn't talk about it.
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1 A Nah, we didn't talk at all about it.
‘ 2 Q Okay. You witnessed a shooting.

3| A Right.

4 Q You don't talk about it; right?

5/ A  Right.

6 Q And you're not nervous?
7 A Yeah, I'm nervous. I don't want to talk about it.
8 Q Oh, your nervous?

9 A Yeah.

10 Q Oh, okay. All right.
11 I guess that would explain that lie, you're
12 nervous; correct?
. 13 A Yeah.
14 Q You got me nervous. I'm shaking.
15 All right. Now, let's talk about now you
16 leave -- after this happens, you go upstairs and go to

17 sleep; right?

18 MR. HEISLER: After what happens?

19 MR. ZAGER: I'm still at Coventry.

20 MR. HEISLER: When?

21 Q Aren't we at Coventry early in the morning

22 smoking pot in Mr. Maples' Jeep on April 28th?
23 A Yeah.
| ‘ 24 Q Is that what you -- where you think we're

25 talking about?

R e R ey
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A Yeah.
Q Okay. After that happens, Maples drives
away, and you go upstairs and go to sleep; right?

A I lay down.

Q You lay down?
A Yeah.

Q At some point -- Bennett was already there;
right?
A Yes.

Q Okay. And Worthy then shows up, but he's got

a different vehicle?

A Right.
Q And he shows up at Coventry?
A Right.
Q And he eventually -- eventually, you,

Bennett, Worthy and Irwin leave Coventry; right?

A Correct.
Q Now, you go to Winteringham; okay?
A Yes.

Q Okay. How do you get there?
A In a beige car, in a beige Accura.

Q Okay. At some point, you leave Winteringham
and you go to High Point?
A Jackson.

Q Jackson?
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A

A

Correct.
Q Well, that's what you said earlier today.
Right.

Q Would you agree with me that you never told

Detective Finnegan in any of your three truthful

statements that you went to Jackson that day?

A

A

Yes.

Q You would agree with that?

Yes.

Q Okay. So wherever you went after

Winteringham, you end up at High Point; right?

A

Yes.

Q Okay. Let's talk about how you get to High

Point. All right?

A Okay.

Q What did you tell us this morning -- this
after -- a little while ago?
A We drove to High Point.

Q Okay. How did you tell us you got there?
A In the beige Accura.

Q Worthy's Accura?
A Excuse me?

Q Worthy's Accura?
A Yes.

Q That's how you told us today.
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A Yes.

Q Didn't you tell the detective in -- didn't
you tell the detective in your statement on April 29th
that you went with Mr. Bennett, and Mr. Bennett alone,
to High Point?

A Yes.

Q You did?
A Yes.

Q And I assume, if I asked you the reason for
the lie either today or two years ago, you would say
you were nervous two years ago.

A Yes.

Q Right?

According to your statement, April 29th, two
years ago, you and Bennett go to High Point; right?
A Yes.

Q Okay. Today it's a little different; right?

A Yes.

Q But, eventually, Bennett shows up at High
Point?
A Yes.

Q Okay. Now, all you guys go, and you go into
somebody's apartment or around the buildings, and --
A Around the building; around the buildings.

Q Around the buildings.
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Do you go into an apartment?

A No.
Q Do you stand by someone's window?
A No.

Q Do you stand in the hallway?
A No.

Q Where might it be that you're all standing
smoking pot at the High Point buildings around 10:30 in

the morning?

A In the stairs.
Q In the stairway?
A (The witness nods).
Q Covered?
A Yes.
Q From the drizzle?
A Yes
Q Whose apartment or stairs were you standing
in?
A I don't know.
Q You don't know?
A No.
Q Had you been to High Point before?
A No.
Q Did you know who was living there, the

stairways?
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A No.

Q At some point -- now, this is the second time
you've smoked some marijuana this morning; right?
A Right.

Q At some point, you leave the stairs, and I
don't know which word -- version to go with. Is

Bennett with you, or is he showing up later?

A He's showing up.
Q He's showing up later?
A Yes.
Q Okay. And, now, Bennett parks his car where

you have this red mark; right?
A Yes.
Q This is a "B." So Bennett parks his car
here; right?
A Yes,
Q Okay. And as you pull in off of Prospect,

there's a fence over here?

A Yes.

Q And there's private houses?
A I'm not sure what's on the other side of the
fence.

Q Okay. And then, as you pull in on the right,
there's some parking spots here?

A Yes.
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Q A little further in, there's some garages;
right?
A Yes.

Q And then there's two-story apartment
buildings?
A Right.

Q Okay. So, you come out from behind the

apartment buildings. And if I understand you
correctly, you go say hello to Bennett?
A No. Bennett was -- when we came out, he was
walking, and he seen us, so he was walking towards us.

Q Okay. All right.

Now, shortly thereafter, the Jeep pulls in;

right?
A No. The Jeep is already there.

Q The Jeep is there. The Jeep is there first?
A No. Bennett -- when Bennett pulled -- when he
came by, we was looking for Marvin. And when we was
looking for Marvin, Bennett was coming towards us. So
we went back, because he was rolling up some weed, he
was about to smoke some more weed.

Q That Jeep had tinted windows, didn't it?
A Yes.

Q In the back?

A Yeah.
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Q And then on the sides in the back?
A Yeah.
Q And would it help you to look at the Jeep?

A Nah, I'm good.

Q You remember?
A Yeah.
Q The driver's window and the passenger's

window in the front, they weren't tinted?
A No.

Q But all the other windows from the driver's
door or passenger's door from the front to the back
were tinted?

A Yeah.
Q That leads me to this, Mr. Barber. 1If you're

standing here, where the "B" is, isn't there a van

here?
A Yes.
Q And the Jeep pulls in on the other side of
the van?
A Yes.
Q And the Jeep's windows are tinted?
A Yes
Q I guess the next logical question, which I

probably shouldn't ask, is, how do you see what you say

you saw?
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A We wasn't exactly by where Bennett's parked car
was.

Q Oh, okay. You had walked away?
A No. We wasn't exactly right by the car. He had
his car parked. We was, like, on the sidewalk a little

bit further, more up.

Q Okay. So you were maybe over here?
A Yeah.
Q So the van wouldn't be in your way?
A No.
Q How do you see through the tinted windows?

I'm confused there.
A I never said I seen through the tinted windows.

Q Okay. You didn't see through them?

A No.

Q Okay. I guess you were standing over here?
A I don't know.

Q Maybe down here a little further?
A No.

Q Well, why don't you come show me where you

were standing?

Well, before you do that, the van shows up.
You go over and say hello to the people in the van,
don't you?

THE COURT: The van?
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MR. ZAGER: Sorry, Judge.

Q The Jeep?
A James Irwin does. I'm walking right behind him.

Q Okay. But you and Irwin and Bennett walk
over to the Jeep?
A Bennett is right behind us. 1It's me, James Irwin
and Marvin walking towards the Jeep.

Q Okay. And are you walking in single file, or

are you just kind of walking together?

A Nah, I mean, we just walking.
Q So you walk over to the Jeep?
A Right.
Q If I understand your testimony, you nod and

say hello to everybody; right?
A I looked in the Jeep for a minute.
Q You looked in the Jeep? Okay.
Now, when you did that, did you -- was Maples

in the Jeep?

A Yes.
Q He didn't have a gun?
A No.
Q He wasn't screaming at anyone?
A No.
Q Nobody was screaming at anybody; right?
A No.
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Q You exchange your pleasantries -- or, no,

don't.

A

that?

A

A

No, I just looked inside.

Q But Irwin does?

Yes.

Q You just looked in?

Yes.

Q Did you say hello to anybody?
No.

Q Acknowledge anyone?

No.

Q Anybody acknowledge you?
Yeah, they seen me. I seen them.

Q Okay. A couple of heads nodding and all

Yeah.

Q Okay. Then you walk away?

Right.

Q Irwin walks away?

Well, not exactly the time when I walked away.
Q Okay. Shortly thereafter?

Yeah.

Q Bennett walks away with you?

you

Bennett already walked away, 'cause he was getting

ready to smoke some weed.
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Q He was going to smoke again?
A No. It's the same weed he had, he was rolling up,
when we seen him coming in.

Q Okay. How far away from the van -- from the
Jeep are you when Khaleef gets out?
A How far away from the Jeep?

Q Well, I mean --
A The other side.

Q You're over here?
A Yeah.

Q Are you --

A Like around that area, yeah.
Q You didn't make it to the sidewalk?
A Yeah, I'm on the sidewalk.
Q You're on the sidewalk?
A Yeah.
Q Now, Khaleef gets out?
A Yeah.
Q Okay. How long does it take you to walk from

there to here?
A I'm not sure. I don't know. I don't know what it
takes.

Q Okay. Well, you would agree with me it's
about 40, 50 feet?

A A little over 50 feet.
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Q Okay. And you walked there at a regular
pace, from the Jeep to here?
A (Witness nods) .

Q Then Khaleef gets out; right?
A Right.

Q Now, earlier today, you said you could tell
he was motoring; right?
A Yeah. He was in a fast mode, yeah.

Q Okay. But in one of your statements, you
just say he was walking; right?
A Right.

Q Okay. Now, he gets out, and he walks maybe

briskly away; right?

A Right.
Q The shooting starts?
A I don't understand. What you mean, the shooting
starts?
Q When did the shooting start?
A Khaleef is already to the beige Accura.
Q He's gone. He's from the Jeep, and he's

walking away.
A Um-hum.

(o] You're standing here watching. Something is
going on in the Jeep; right?

A Well, after that, Red -- Red came out of the back
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side, the back side of the driver's.

Q Well, like I said, something is going on
there?
A Yeah.

Q But Khaleef is not there?
A No.

Q At Covington -- Coventry, I'm sorry -- did

you discuss with Khaleef what was going to happen at

High Point?

A No, no.

Q You weren't working with him, were you --
A No.

Q -- to kill somebody?
A No.

Q You didn't hear him discuss or agree with

someone to kill somebody?

A No.

Q Right?
A No.

Q You didn't hear him plan to aid somebody?
A No.

Q You didn't hear any type of agreement,

whatsoever, about shooting Mr. Roy at High Point. Am I
right?

A Correct.
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Q When you were at Winteringham, Khaleef wasn't

there, was he?

A No.

Q Bennett was there; right?
A Yes

Q Worthy was there?
A Yes.

Q You were there?
A Yes.

Q Am I missing someone?
A James Irwin.

Q Irwin was there?
A Yes.

Q There was -- allegedly, I think you're

telling us, someone got a gun from behind an apartment?

A Excuse me?
Q When you went to Winteringham --
A Right?
Q -- as I understand you, Worthy went to get a
gun?
A Yeah.
Q Okay. Did he go into an apartment?
A I didn't see where he went into, but he went

towards an apartment.

Q He went towards an apartment?
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A Yeah.

Q Did he go into an apartment?
A I'm not sure. I didn't see him go inside of an
apartment.

Q Did he go behind a bush?
A I didn't see none of that.

Q There's no question in your mind, it was an
apartment; right?
A Right.

Q It wasn't a storage facility that, you know,

where you would store beds and your personal stuff and

I guess what I'm asking you is when you heard

the gunshots, you were surprised?

A Yeah.
Q Right?
A Right.
Q Which would basically mean you didn't know

what was going to go down at High Point; right?

A Right.
Q Because you weren't part of it?
A Right.

Q And you didn't hear anything at Coventry. We
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just went over that; right?
A Right.

Q And on the ride from Coventry to
Winteringham, you didn't hear any discussions about an
agreement to kill Mr. Roy; correct?

A Correct.

Q And then when you took the ride from
Winteringham to High Point, no matter who you went
with, but for purposes of this conversation, you were

with Worthy --

A Right.
Q -- Bennett and Irwin; right?
A No. Bennett, we dropped him off in Jackson.
Q I'm sorry. You were with Worthy, Irwin, you

-- who's the fourth?

A That's it.

Q Someone else?
A No.
Q Just the three of you?
A (The witness nods).
Q So, now, from Winteringham to High Point,

there was no discussion about an agreement to kill the
victim?
A No.

Q You knew Mr. Maples for only approximately
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five months before Mr. Roy was shot?
A I didn't know him. I heard of him. I seen him

around. I heard of him.

Q Okay.
A I didn't know him personally.

Q You didn't know him personally?
A No.

Q Well, then I kind of wonder, why would he
tell you about something that happened in Yonkers?
A He wasn't, like, specifically telling me. He was
just speaking -- he was speaking to James Irwin. We
just happened to be there.

Q He never asked you to have any part in the
killing of Mr. Roy, did he?
A No.

Q And you never heard him -- I know I may have
asked you this before, but you didn't attempt to aid

him; right?

A No.
Q He didn't ask you to aid him?
A No
Q He didn't ask you to facilitate the death of
Mr. Roy?
A No
Q As you sit there today, you're aware of no
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plan between Worthy and Santos to kill Mr. Roy?
A No.

Q And as you sit here today, you're not aware
of any plan between Worthy and Maples and Santos to

kill Mr. Roy?

A Now, are you speaking about High Point? No.
Q That's where Mr. Roy was going.

A No.
Q Right?

A Right.

MR. ZAGER: Nothing further, Judge.

THE COURT: Mr. Somers?

MR. SOMERS: Thank you, your Honor.
CROSS-EXAMINATION BY MR. SOMERS:

Q Mr. Barber, I don't know if you can see me
over there?
A Yes.

Q Now, Mr. Barber, you just testified that
after the shooting, Red came over to the Jeep that you
were in and threw a gun and a sock into that Jeep?

A No, a glove.
Q A glove?
A Right.
Q Okay. He threw a gun a glove into the Jeep?

A Correct.
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Q Now, when you were first questioned, when you
gave your first statement -- I believe it's marked
DS-5 -- you indicated you were asked if you -- "Did Red

throw the gun into the Jeep at all?"

And you responded, "No."

A Correct.
Q "I didn't see that."
A Correct.

Q Okay. That was a lie; right?

A Right.

Q A day later, you gave another statement;
right?
A Correct.

Q At that time, you said -- you had a little

different story with regard to where the gun was,

didn't you?

A Correct.

Q You said the gun was under the seat of the
Jeep.
A Right.

Q That it was in the sock underneath the seat

of the Jeep.
A Right.
Q Is that correct?

A Right.
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Q And then, on May 8th, you said that the gun
with the sock -- that was in the sock was in-between
the driver's seat and the passenger's seat; correct?
A Correct.

Q You just testified a few minutes ago that

only the May the 8th statement was correct?

A Correct.

Q And then the other two weren't?
A No.

Q When you entered into your plea and you came
into this court, you were given -- you were asked to

swear an oath, weren't you?

A Correct.

Q And you swore to tell the truth, didn't you?
A Correct.

Q And you were asked this guestion. "Are these

accurate transcriptions of your taped statements?
And you said, "Yes."
And then you were asked, "Are these
statements truthful?"
And you answered, "Yes."
Was that a lie?
A Excuse me?
Q Was that a lie?

A Some of the statements, I was kind of bending the
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truth on my first two statements.

Q Well, you just testified that two of those
statements were the truth; correct?
A Correct.

Q So when you were asked this question, "Are
all three of these statements correct," you answered,

"Yes." Right?

A Right.
Q So you were lying; correct?
A Correct.
Q You had just taken an oath to tell the truth;
correct?
A Correct.
Q So you lied under oath, didn't you?
A Correct.
Q Now, after the shcoting, when you jumped into

that Jeep, you were pretty frightened, weren't you?
A Yes.

Q You were trying to get away from the scene,
weren't you?
A From the shooting, yes.

Q You mentioned something about the three
strikes. Could you explain that?

MR. HEISLER: Objection.

THE COURT: 1I'll sustain the objection.
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Q You certainly had a lot to lose here, didn't
you?
A Yes.

Q You're getting another conviction. You're

doing a considerable amount of time; right?
A Right.
Q Why did you come here today to testify?
A Why did 1 --
MR. HEISLER: Judge, I'm going to object to
that, as well.
THE COURT: Yes. 1I'll sustain the objection.
He's appeared as a witness to testify.
Q Now, you were asked by the prosecutor if it

was you or Mr. Irving (sic) who tried to burn the Jeep;

right?
A Right.

Q And you answered Mr. Irving (sic); right?
A Right.

Q You were also asked did you or Mr. Irving

(sic) try to hide the gun or hide the guns; right?

A Right.

Q And you answered it was Mr. Irving (sic),
right?
A Right.

Q You answered that -- you indicated that
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-Mr. Irving (sic) 1lit up a handkerchief, was it?

A Yes.

Q That he put it into the gas tank?
A He put it in the gas tank first, and then he 1lit
e,

Q And then he 1lit it up?

A Yes.

Q What were you doing when he was doing this?
A I was looking at him and also trying to find a
road.

Q Trying to find a what?
A A road, a street.
Q A road.
You indicated that the handkerchief didn't

light up. It didn't burn, did it?

A No.
Q Because it was drizzling; right?
A Yes.
Q The following aday, on the 29th was it =-- on

the 30th, you took the police out to that exact

location where the guns were buried, didn't you?

A Yes.
Q And you showed them where the guns were
buried?

A I told them where the -- I told them it was by
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duct tape and some gloves.

Q Did you see the duct -- where the duct tape
was?

A One of the officers found it.

Q You said that it was near the duct tape and
gloves?

A In that area, yes.

Q When the Jeep crashed into the tree in
Jackson, was the car left running -- was the Jeep left
running?

A I'm not sure. I don't know if it was left
running.

Q Didn't Mr. Bennett drive up to the scene of

the shooting?

A Yes.
Q In his car?
A Yes.
Q Yet, you indicate that after the shooting,

Mr. Bennett ran into the woods?
A Yes.
Q Now, Mr. Irving (sic) wasn't involved in this
shooting, was he?
A No.
Q By the way, were you smoking in Mr. Bennett's

car, as well?
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day,

that

A

Was I smoking in his car?

Q Yes.

No.

Q Were you smoking at all that day?

Yes.

Q Now, you were in that Jeep two times that

weren't you?

Correct.

Q Were you concerned that your prints were in
Jeep?

No.

Q No?

No.

Q Why not?
I really wasn't thinking about that.
Q You didn't touch inside?

Yeah, I touched inside, but I wasn't thinking

about prints at that time.

Q In Jackson, were you thinking about the

prints inside the Jeep?

A

No.

Q You didn't?

Excuse me?

Q You didn't think about that?

No, no.
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MR. SOMERS: No further questions. Thank
you.
THE COURT: Anything further, Mr. Heisler?
MR. HEISLER: Yes, Judge.
REDIRECT EXAMINATION BY MR. HEISLER:
Q Mr. Barber, why were you so nervous the first
day you gave the statement?
A That day, that's when they came and arrested me,
they picked me up. And the way they came -- I knew
what they was coming for, and the way they came, it
just kind of had me shooked up.
Q Okay. And was there any other reason you
were nervous?
A When they said they was charging me with a theft,

I was getting even more nervous about that.

Q Did the police ever tell you what to say?
A No.
Q Now, the first statement that you gave, on

the 29th, you told us everything in it wasn't true.
A Correct.

Q That doesn't mean everything in it wasn't
true, does it?
A No.

Q And there were a couple of things I think

Mr. Kinarney asked you about -- talking about Red
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backing out of the Jeep, and things along those lines.
Let's look at the last statement, the May 8th

statement. Let's look at page 3. You start talking

about Jamal opening his door.

A Right.

Q Did you say it "looked like a little
scuffle"?

A No -- yeah.

Q Okay. What were you referring to there?

A When he was trying to come out the door, Red was,
like, backing him back in.

Q Okay. And going over to page 4, did you tell
the police that, "Red started to back out of the Jeep"?
A Yes.

Q Okay. So by the time we get to the third
statement, had you told the police the truth?

A Yes.

Q Had you given them all the details that you

had left out the first time about going to

Winteringham, and things along those lines?

A Yes.

Q Was your testimony here this afternoon
truthful?
A Yes.

THE COURT: That's all I have, Judge.
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THE COURT: Mr. Welle?
RECROSS EXAMINATION BY MR. WELLE:

Q How many total hours do you think you've
spent with the police prior to each of those
statements, in toto, before they decided to put you on
tape?

A I'm not sure. I really can't answer that. I
don't know. I mean, it was long hours we was in there.

Q Maybe about three hours for the first

statement? Three or four hours?

A Yeah.

Q A couple of hours for the second statement?
A Yes.

Q Three or four hours for the third statement?
A Yeah.

Q To get it right?
MR. HEISLER: Objection.
THE COURT: Sustained.
MR. WELLE: I have no further questions.
THE COURT: Mr. Kinarney?
MR. KINARNEY: Thank you, Judge.
RECROSS EXAMINATION BY MR. KINARNEY:
Q Mr. Heisler just asked you questions about
you saying that Red attempted to get back -- backed out

of the Jeep. 1 going to show you your last statement
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which has been marked DS-7, a series of question and
answers.

"Okay. So Khaleef gets out. He runs her --
he walks towards his beige Accura or to Marvin Worthy's
beige Accura. Jamal Roy attempts to get out of the
passenger's side door of the Jeep. And Red, Renato
Santos, comes around and tries to force Jamal Roy back
into the Jeep.

"Is that correct?

"Correct.

"And at that time, you heard a gunshot?

"ANSWER: Yes, correct.

"QUESTION: How many gunshots did you hear
altogether then?

"ANSWER: Although -- altogether in the Jeep,
I heard, like, two gunshots.

"QUESTION: Okay. And Red appeared to go
into the Jeep as -- as Jamal Roy, the victim, was
climbing over the seat.

"Is that correct?

"ANSWER: Yes."

So, here the police officer said to you, "Red
appeared to go into the Jeep." You didn't say that;
right?

That was a question that you just said yes
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to; correct?
A Yeah.
Q And then we go on.

"And you stated earlier that Red then started
to back out of the Jeep, and you heard more gunshots as
Red was backing out of the Jeep.

"Is that correct?

"ANSWER: Correct."

So, again, in this question and answer, you
never said that Red started to back out of the Jeep.
That was supplied to you in the question by the police

officer; correct?

A Correct.
Q And you just said yes to it; correct?
A Right.
Q "And you also indicated that Marvin Worthy

was the only other person that was inside the Jeep?
"ANSWER: Yes, he was on his way out."
And then we go down to a few more questions.
"Now, you said earlier that Red was backing
out of the Jeep and that somebody else inside the Jeep
had fired at least one round.
"Is that correct?
"ANSWER: Yes."

So, again, you never said that Red was
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backing out of the Jeep. That was supplied to you in a
question from the police; correct?
A Correct.

Q And when he said you said earlier that Red
was backing out of the Jeep, you never said that;
right?

It was always said by the police officer, and
you said yes to all that stuff; correct?
A Correct.

MR. KINARNEY: Nothing further.

THE COURT: Mr. Zager?
RECROSS EXAMINATION BY MR. ZAGER:

Q And the reason why the police could ask you
leading questions on May 8th is because they spent a

couple of hours with you in your hotel room on May 3rd;

right?
A That's correct.
Q And on May 3rd, you guys went over what may

or may not have happened at High Point, correct?

A Right.

Q They took some notes?
A Nah.

Q No?
A No.

Q They go back to the Lakewood Police
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Department; right?
A Right.
Q And then five days later, you show up for the
statement, the taped statement; correct?
A Correct.
Q And it's this last statement that I guess

your response to Mr. Heisler is, That's the truth?

A Correct.
Q Plus everything you said today?
A Correct.

MR. ZAGER: Nothing further.

THE COURT: Mr. Somers?

MR. SOMERS: Nothing. No further questions,
your Honor.

THE COURT: Anything, Mr. Heisler?
REDIRECT EXAMINATION BY MR. HEISLER:

Q So the information the police got to ask you

those questions on the tape is information that came

from where?

A I don't know.

Q Did you talk to them before you went on tape?
A I spoke, yes.

Q Did you give them that information?
A Nah.

Q Did you tell them what happened?
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A Yeah.
Q And that's what went into the questions?
A Yes.

MR. HEISLER: That's all I have, Judge.

THE COURT: Mr. Welle?

MR. WELLE: Nothing, Judge.

MR. ZAGER: Nothing, your Honor.

MR. KINARNEY: Nothing, your Honor.

MR. SOMERS: No, sir.

THE COURT: You're excused. You may step
down.

(The witness is excused.)

THE COURT: Ladies and gentlemen, I thank you
for your continued attention to our matter. I'm going
to excuse you at this time. Don't forget we start at
nine tomorrow. So please be at the jury assembly
tomorrow at nine tomorrow morning, and we'll have you
over here as soon as the witnesses are here.

Everybody remain in place until the jury
leaves.

(The jury is excused for the day.)

THE COURT: We'll recess until nine.

(The hearing was concluded for the day.)
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