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PRELIMINARY STATEMENT
The case presents the question of whether a company

that licenses its trademarks and service marks to its sister

corporation for use in connection with the retail sale of

merchandise in New Jersey must pay its fair share of corporation
business tax (“CBT”) to the State. Because plaintiff, Lanco,
Inc., undisputedly receives significant monetary payments from
the use, ownership, and employment of its property in business
transactions in New Jersey, the Director, Division of Taxation
(the "Director") issued a final determination that plaintiff is
subject to the State's CBT.

Lanco disputes its obligation to pay the tax. While
admitting that it directly benefits from New Jersey's
marketplace, Lanco contends that it is not subject to the CBT
because the property that it uses in the State to generate
considerable profits is intangible in nature. Plaintiff's claim
belies the plain language of the Corporate Business Tax Act (the
"CBT Act"), N.J.S.A. 54:10A-1, et seqg., in which the Legislature
unequivocally declared that a corporation's use and employment of
property in the State for business purposes triggers application
of the tax. Nothing in that statute carves out an exemption from
taxation for a corporation's use of intangible trademarks and

service marks to conduct business activity in New Jersey.




In addition, plaintiff claims that requiring it to pay
its fair share of taxes to New Jersey would violate the Due
Process and Commerce Clauses of the United States Constitution.

Plaintiff's due process argument is entirely specious and should

be readily rejected by this Court. Lanco has purposely availed

itself of the benefits and protections afforded by its deliberate
exploitation of the New Jersey retail sales market. Even the
most exacting interpretation of fundamental fairness leads to the
conclusion that Lanco can reasonably expect to be subject to New
Jersey's laws.

To support its position on the Commerce Clause,
plaintiff promotes an unnecessarily wooden interpretation of the
Constitution premised on the notion that a corporation must be
physically present in a State in order to be compelled to pay
corporate taxes on the money that it earns there. Although such
an idea may have had some surface appeal in past centuries, the
modern business environment renders plaintiff's proposed test
unrealistic and wholly unworkable. If adopted by this Court,
Lanco's position would place a stranglehold on State taxing
authority just as modern technology is poised to trigger a rapid
expansion of the already wide scale exploitation of markets by
companies with no physical presence in the market’s host State.

With current advances in communication technology, an

entity's physical presence in a State is not at all determinative




of the corporation's ability to secure substantial economic
benefits from the State's marketplace and to benefit from that

State’s services. With each passing day, the correlation between

where a company's physical assets are located and where that

company derives its profits becomes increasingly remote. Quite
simply, a constitutional standard based on the physical presence
of a taxpayer's property is an obsolete notion. Surely, the
Constitution does not demand that a company that earns profits
from the intentional use of its property in New Jersey can escape
paying its share of corporate taxes merely because the assets
employed in the State are intangible.

Unfortunately, the trial court failed to recognize the
realities of modern business practices. Instead, the court,
while acknowledging that Lanco conducts business in New Jersey,
and derives benefits from the State, decided that the
Constitution requires that a corporation be physically present in
a State before it can be subject to taxation. The trial court’s
decision misinterprets controlling legal precedents and imposes
an unnecessary restriction on the State’s ability to collect
taxes from businesses exploiting New Jersey’s marketplace. The
decision below should be reversed and the Director's final

determination reinstated.




Lanco is a Delaware corporation, (Dal, Complaint 92;
Dal2, Answer 92), that owns various trademarks, trade names, and
service marks. (Dal8, Joint Stipulation of Facts dated October
5, 1999 ("Stip.") 9194-5). Lanco was formed for the express
purpose of owning, protecting, and licensing this valuable
property. (Dal8, Stip. 95). Plaintiff deliberately directs the
use of its property in New Jersey through a licensing agreement
with a sister corporation, Lane Bryant, Inc., which operates
numerous retail clothing outlets in the State. Lane Bryant, is
owned by the same parent as Lanco, (Dal8, Stip. 911), and uses
Lanco’s trademarks and service marks, including the name “Lane
Bryant” to sell women's clothing and accessories throughout New
Jersey. (Dal9, Stip. 914). Lanco's trademarks and service marks
make Lane Bryant's merchandise identifiable and widely marketabilie
to New Jersey consumers. As Dr. James R. Kearl, an expert
microeconomist, testified at trial, "from an economist[']s
perspective a store that is a Lane Bryant store but doesn't have
any visual representation of that isn't a Lane Bryant store."

(2T50) ."" Without the use of Lanco's property at Lane Bryant's
y y

Because the Procedural History and Statement of Facts are
closely interwoven, they are being combined to avoid repetition and
for the convenience of the court.

“1T" refers to the transcript of trial proceedings on
November 30, 1999. “2T" refers to the transcript of trial
proceedings on May 15, 2000.




New Jersey stores, "[n]o one would be attracted to come there to
shop." 1Ibid.
The value derived from the use of plaintiff's property

in New Jersey is evidenced by the significant percentage of Lane

Bryant's gross profits that are turned over to Lanco for the

right to use plaintiff's trademarks and service marks. Beginning
on February 11, 1983, Lanco granted Lane Bryant the right to use
Lanco's trademarks and service marks at Lane Bryant's New Jersey
stores through a series of licensing agreements. Under the
agreement currently in effect between plaintiff and its sister
company, Lane Byrant is authorized to use plaintiff's property
"in connection with the ownership and operation of stores .

and catalogues . . . engaged in the sale of apparel and/or
personal care products and accessories" in New Jersey. (Dal9,
Stip. 912; Day8, Stip. Exh. E, §1).

Lanco's ownership interest in its property is spelled
out in unmistakable language in the agreement: " [Lane Bryant]
acknowledges [Lanco's] exclusive right, title and interest in and
to the [trademarks and service marks] and will not at any time do
or cause to be done any act or thing contesting or in any way
impairing or tending to impair any part of such right, title and
interest." (Dal03, Stip. Exh. E, §8). Lane Bryant is obligated
to inform Lanco of any third-party infringement on Lanco's

trademarks or service marks, (Dal04-Dal05, Stip. Exh. E, §11.1),




and Lanco is obligated to defend any suit against Lane Bryant

claiming that its use of Lanco's property infringes upon another

party's trademark, (Dal05, Stip. Exh. E, 911.2).

Lanco requires Lane Bryant to take several steps to
protect plaintiff's property during its use in New Jersey. Lane
Bryant must abide by plaintiff's conditions for the quality of
Lane Bryant's stores, distribution facilities, and merchandise.
(Da99, Stip. Exh. E, §2). In addition, Lanco requires that Lane
Bryant comply with all applicable New Jersey laws when using
plaintiff's trademarks and service marks in the State. (Da99,
Stip. Exh. E, §2.5). Lane Bryant's New Jersey stores are subject
to inspection by Lanco, (Dal00, Stip. Exh. E, §3.3), and all of
Lane Bryant's advertising using Lanco's trademarks or service
marks in New Jersey is subject to review by plaintiff. (Dal00,
Stip. Exh. E, §4).

Although plaintiff has no officers, employees, or
agents in New Jersey, (Dal9, Stip. 9920-23), it profits directly
from the sales generated in the State through the use of its
trademarks and service marks here. Section 6.1 of the licensing
agreement guarantees Lanco 5.5% of Lane Bryant's net sales
derived from the use of Lanco's trademarks and service marks in
New Jersey. (DalOl, Stip. Exh. E, §6.1). Net sales is defined
in the agreement as "gross revenues of all of [Lane Bryant's]

Retailers using" Lanco's trademarks and service marks and "gross




revenues from the sale of Merchandise using" plaintiff's property

other than through retailers in New Jersey, with some

adjustments. (Dal0l, Stip. Exh. E, §6.2). Dr. Kearl testified

that this provision is akin to Lane Bryant's properly accounted
gross revenues from sales in the State. (2T41). Thus, the more
sales that take place in New Jersey, the more profits that rain
upon Lanco.

As eloquently explained by Dr. Kearl, plaintiff's use
of its well-recognized trademarks and service marks generate more
economic activity in the State, resulting in significant costs to
New Jersey. (2T38). Plaintiff's use, ownership and employment
of its property in New Jersey "creates the kinds of burdens that
all commercial activity creates, traffic, roads, policing, the
necessity of enforcing contracts . . . providing . . . a legal

framework within which property is secure." (2T68-2T69) .
Yet, plaintiff insists that it pay no taxes to New Jersey to
defray these costs.

Notably, prior to the tax periods beginning after
January 1, 2002, Lane Bryant, the licensee, also paid no taxes on
the percentage of its profits that it conveyed to Lanco. Prior
to a 2002 amendment to the CBT, corporations were entitled to
deduct payments under a licensing agreement with a related
company for use of a trademark or service mark as a business

expense on New Jersey CBT returns. See N.J.S.A. 54:10A-4(k). As




a result, the amount of tax that Lane Bryant paid to New Jersey

was significantly reduced by the exportation of its Lanco royalty

payments to Delaware, which does not impose a tax on income from
the use of intangible property. See Del. Code Ann. tit. 19,
§1902 (b) (8) .°

New Jersey, therefore, collected no corporate tax
revenue on the profits generated in the State through the use,
ownership, and employment of plaintiff's property. At the same
time, the State was and is compelled to provide the services and
infrastructure support necessary to support the increased sales
generated by the association of Lanco's trademarks and service
marks with merchandise offered for sale in the State. Simply
put, despite benefitting financially from the use of its
trademarks and service marks in the retail clothing market in New
Jersey, plaintiff pays no corporate taxes for the privilege of
doing business in this State.

In fact, as explained above, Lanco pays no taxes to any
State on the money it earns from retail sales in New Jersey.
Because Delaware law excludes income from intangible property
from its corporate taxes, plaintiff does not pay taxes to that

State on the substantial revenue stream it receives from use of

Pursuant to L. 2002, ¢. 40, §4, corporations subject to the
CBT may no longer deduct royalty payments to related companies for
use of intangible property in the State. N.J.S.A. 54:10A-4.4. The
application of that statutory amendment to the agreement between

Lanco and Lane Bryant is not at issue in this appeal.
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its property to create sales in New Jersey. Lanco escapes State

taxation entirely on its New Jersey profits.

On or about June 10, 1997, Lanco completed a New Jersey
Schedule N, Nexus-Immune Activity Declaration. (Dal7-Dal8, Stip.
92; Da30, Stip. Exh. A). On that form, Lanco admitted that it
licensed the use of its property in New Jersey beginning on
February 11, 1983. Ibid. In response to that admission, on June
26, 1997, the Director sent Lanco a notification that it was
subject to the CBT for the period February 11, 1983 to present.
The Director requested that, as an initial step, Lanco file
returns for the period 1994 through 1996. (Dal7-18, Stip. 92; Da
28, Stip. Exh. A).

The final determination did not assess any amount of
tax, interest, or penalty against plaintiff. Nor did the final
determination attempt to apportion to New Jersey the amount of
Lanco's net income reasonably allocable to the State. Instead,
the final determination merely states that Lanco must file CBT
returns so that the appropriate amount of tax owed by Lanco,
based on the amount of Lanco's business activity that is
reasonably apportioned to New Jersey, can be calculated.

On September 8, 1997, Lanco initiated a challenge to
the June 26, 1997 final determination through the filing of a
Complaint in the Tax Court. (Dal, Complaint). The parties

thereafter submitted a Stipulation of Facts, (Dal7), and the Tax




Court gathered testimony from three expert witnesses during two

days of trial. The matter was submitted to the Tax Court for

decision on December 18, 2000.°

The Tax Court, Hon. Peter D. Pizzuto, J.T.C., issued
its opinion on October 23, 2003. 21 N.J. Tax 200. The court
correctly found that Lanco’s activities in New Jersey fell within
the CBT’s definition of doing business in the State, and that the
Due Process Clause permitted New Jersey to subject Lanco to tax.
Id. at 214-215. Judge Pizzuto erred, however, in deciding that
the Commerce Clause requires that a corporation maintain a
physical presence in a State before it can be subject to State
taxation. Id. at 214.

As a result, on January 9, 2004, the Tax Court entered
a Consent Order and Judgment in favor of plaintiff, reversing the
Director’s final determination subjecting Lanco to CBT. (Dald7).

On February 20, 2004, the Director filed a Notice of

Appeal with this court. (Dal49).

While this matter was pending below, Lanco and the Director
executed a Closing Agreement pursuant to the 2002 State tax amnesty
program. The parties agreed to resolve Lanco’s CBT liability for
the original years at issue, except not for the fiscal year ended
January 31, 1998, leaving that year and the tax years beginning
after execution of the Closing Agreement to be resolved by the
courts. 21 N.J. Tax 200, 203, n.l1l; (Dal52).

10




POINT I

THE TAX COURT CORRECTLY HELD THAT LANCO'S
OWNERSHIP AND EMPLOYMENT OF ITS TRADEMARKS
AND SERVICE MARKS IN NEW JERSEY FOR BUSINESS
PURPOSES SUBJECT THE COMPANY TO THE

CORPORATION BUSINESS TAX.

The CBT applies to any corporation that does business

in New Jersey or employs property in the State. The Tax Court

correctly determined that Lanco satisfies both of these criteria.

20 N.J. Tax at 214. Plaintiff does business in the State by
fueling increased retail clothing sales at New Jersey stores that
use plaintiff's trademarks and service marks to attract
customers. Lanco's deliberate and systematic exploitation of the
State's marketplace is evidenced by its licensing agreement with
Lane Bryant, which ties plaintiff's profits directly to the
amount of money produced by sales that take place in New Jersey.
In addition, plaintiff employs its property in the State by
facilitating its use at New Jersey retail outlets. Lanco's
licensing agreement has one primary objective -- the use and
employment of plaintiff's trademarks and service marks to
generate sales, and profits in New Jersey. Thus, Lanco's New
Jersey business activities plainly fall within the scope of the
CBT Act and the regulations interpreting that statute. The Tax

Court’s decision in this regard should be affirmed.




As a threshold matter, plaintiff's challenge must be

viewed in light of the presumptive validity of the Director's

decision. The assessment of tax is entitled to a presumption of
correctness. L&l Oil Service, Inc. v. Director, Div., of
Taxation, 340 N.J. Super. 173, 183 (App. Div. 2001); Meadowlands
Basketball Assocs. v. Director, Div. of Taxation, 19 N.J. Tax 85,
90 (Tax 2000), aff’d, 340 N.J. Super. 76 (App. Div. 2001).
"Courts have recognized the Director's expertise in the highly
specialized and technical area of taxation." Aetna Burglar &
Fire Alarm Co. v. Director, Div., of Taxation, 16 N.J. Tax 584,
589 (Tax 1997) (citing Metromedia, Inc. v. Director, Div. of
Taxation, 97 N.J. 313, 327 (1984)).

Like all administrative regulations, the Director's
rules are entitled to a presumption of reasonableness, with the
burden on the party challenging the regulation to demonstrate
that the rule is arbitrary, capricious, unduly onerous or
otherwise unreasonable. See New Jersey Guild of Hearing Aid
Dispensers v. Long, 75 N.J. 544 (1978). "When an administrative

agency interprets and applies a statute it is charged with
administering in a manner that is reasonable, not arbitrary or
capricious, and not contrary to the evident purpose of the
statute, that interpretation should be upheld, irrespective of

how the forum court would interpret the same statute in the

absence of regulatory history." Blecker v. State, 323 N.J.




Super. 434, 442 (App. Div. 1999); Aetna, supra, 16 N.J. Tax at
589. "Courts are not free to substitute their judgment as to the

wisdom of a particular administrative action for that of the

agency so long as that action is statutorily authorized and not

otherwise defective because arbitrary or unreasonable." Sutton
Warehousing, Inc. v. Director, Div. of Taxation, 290 N.J. Super.
686, 697 (App. Div. 1996) (quotations omitted).

It is against this backdrop of presumed validity and
substantial deference to the Director's expertise that this court
must determine if plaintiff has met the difficult burden of
establishing that it is not subject to the CBT. See Metpath,
Inc. v. Director, Div. of Taxation, 96 N.J. 147, 152 (1984). The
record plainly indicates that Lanco failed to meet its heavy
burden.

The CBT Act requires every corporation that does
business in New Jersey, or employs or owns property in the State,
to pay an annual tax. N.J.S.A. 54:10A-2 clearly sets forth the
circumstances in which business entities are subject to taxation.
At the time that the Director issued his final determination in
this matter, the statute provided:

Every domestic or foreign corporation which

is not hereinafter exempted shall pay an

annual franchise tax for . . . each year, as

herein provided, for the privilege of having

or exercising its corporat: franchise in

this State, or for the privilege of doing

business, employing or owning capital or
property, or maintaining an office, in this

-
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State. And such franchise tax shall be in
lieu of all other State, county or local
taxation upon or measured by intangible
personal property used in business by
corporations liable to taxation under this
ACE. 6

[N.J.S.A. 54:10A-2].
While this matter was pending in the Tax Court, the Legislature
enacted the Business Tax Reform Act (“BTRA”), amending N.J.S.A.

54:10A-2, and clarifying that corporations are subject to the CBT

“for the privilege of deriving receipts from sources within this

State, or for the privilege of engaging in contacts with this
State . . . .” L. 2002, ¢c. 40, §1. The BTRA also makes clear
that the reach of the CBT is coextensive with the jurisdiction
permitted by the United States Constitutio...

A taxpayer’s exercise of its franchise in

this State is subject to taxation in this

State if the taxpayer’s business activity in

this State is sufficient to give this State

jurisdiction to impose the tax under the

Constitution and statutes of the United
States.

(Ibid.]
These amendments are applicable to privilege periods and taxable
years beginning on or after January 1, 2002. L. 2002, c¢. 40,
§33.

The statute provides for only three exceptions to CBT
subjectivity, none of which apply to plaintiff:

A foreign corporation shall not be deemed to

be deriving receipts, engaging in contacts,
doing business, employing or owning capital

14




or property in the State, for the purposes
of this act, by reason of (1) the
maintenance of cash balances with banks or
trust companies in this State, or (2) the
ownership of shares of stock or securities
in this State if such shares or securities
are pledged as collateral security, or
deposited with one or more banks or trust
companies or brokers who are members of a
recognized security exchange, in safekeeping
or custody accounts, or (3) the taking of
any action by any such bank or trust company
or broker, which 1is incidental to the
rendering of safekeeping or custodian
service to such corporation.

[N.J.S.A. 54:10A-2.]
Income from no other form of intangible property employed in New
Jersey is exempted from CBT.

These provisions are sufficient to support the

Director's determination that Lanco's activities in New Jersey

subject the company to CBT. Clearly, the Legislature intended

the use of intangible property to constitute “deriving receipts,”
“engaging in contacts,” "doing business" or "employing pruperty"
within the meaning of the Act. Had that not been the case, there
would have been no need for the Legislature to provide tnree
exemptions from taxation for three distinct circumstances
involving the use of intangible property.

The three exemptions provided in N.J.S.A. 54:10A-2 for
specified uses of intangible property are meaningful only if a
corporation's use of intangible property in the State would

otherwise trigger application of the CBT. If, as plaintiff




contends, the Legislature did not intend for a corporation's use
of intangible property in New Jersey to subject the entity to
CBT, there would have been no need to provide exemptions relating
to the use and employment of cash balances, stocks, and

securities. Under Lanco’s reading of the Act, the exemptions

would be superfluous, a result frowned upon by well-established

jurisprudence on statutory interpretation. See Paper Mill
Playhouse v. Millburn Township, 95 N.J. 503, 521 (1984).

Basic tenets of statutory construction mandate the
presumption that the Legislature intended all provisions of the
statutes it enacts to have meaning. Gabin v. Skyline Cabana
Club, 54 N.J. 550, 555 (1969). Statutory "construction that will
render any part of a statute inoperative, superfluous or
meaningless, is to be avoided." Paper Mill, supra, 95 N.J. at
521 (quotations omitted); accord McCann v. Clerk, City of Jersey
City, 167 N,J, 311, 321 (2001).

Moreover, no convincing argument can be made that the
use of trademarks and service marks can somehow be squeezed in to
the exceptions set forth in N.J.S.A. 54:10A-2. "Taxation is the
rule and exemption is the exception to the rule. The legislative
design to release one from his just proportion of the public
burden should be expressed in clear and unequivocal terms." AT&T

Coriy sSSP Div Taxation, 13 N.J. Tax 534, 543 (Tax
1993) (citing Board of Nat'l Missions v. Neeld, 9 N.J. 349, 353
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(1952)). Here, the statutory provision providing for exemptions

from the CBT specifically designates the use of certain

intangible assets as exempt from taxation under the Act.

Trademarks and service marks are not included within the
specified exemptions. Had the Legislature intended to remove the
use of that property from the scope of doing business and using
or employing property under the Act it could easily have done so.
It did not.

Moreover, plaintiff's business activities fall squarely
within N.J.A.C. 18:7-1.6(a), which clarifies the circumstances in
which foreign corporations are required to pay the CBT. The
regulation reasonably interprets the statute, providing:

Every corporation not expressly exempted is

deemed to be subject to tax under the Act

and is required to file a return and pay a

tax thereunder provided it falls within any
one of the following:

* *

If a foreign corporation,

* * *

Doing business in this State; or

* * *

Employing or owning property in
this State; or

*

Deriving receipts from sources
within this State; or




* * *
viii. Engaging in contacts within this State.

[N.J.A.C. 18:7-1.6(a)].

Lanco falls within the first two provisions for the open tax

periods prior to January 1, 2002 and within all four provisions

for the tax periods beginning after January 1, 2002. The
provisions are examined below in turn.

A. Plaintiff Does Business In New Jersey
Through The Intentional Exploitation Of The

State's Retail Clothing Market.

The expansive scope of "doing business" within the
meaning of the CBT is explained by the Director in N.J.A.C. 18:7-
1.9. That regulation provides:

The term 'doing business' is used in a
comprehensive sense and includes all
activities which occupy the time or labor of
men for profit.

[N.J.,A.C, 18:7-1.9(a).]
The rule continues:

Whether a foreign corporation is doing
business in New Jersey is determined by the
facts in each case. Consideration is given
to such factors as:

1k The nature and extent of the activities
of the corporation in New Jersey;

25 The location of its offices and other
places of business;

35 The continuity, frequency and

regularity of the activities of the
corporation in New Jersey;
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4. The employment in New Jersey of agents,
officers and employees;

5 The 1location of the actual seat of
management or control of the corporation.

[N.J.A.C, 18:7-1.9(b).]

"There is no one, single controlling factor nor is there a bright

line standard that determines whether a foreign corporation's in-
state activities meet the Director's regulatory requirements for
doing business. Rather, it is only by close scrutiny of all the

facts of the case, taken as a whole, that a final determination

can be made." Thomson-Leeds Co. v, Taxation Div. Director, 8
N.J. Tax 24, 32 (Tax 1985) (citing Ringgold Coal Mining Co. w.
Taxation Div. Director, 4 N.J. Tax 321, 332 (Tax 1982)). "[I]t
is not only a quantitative but also a qualitative examination of
the nature and extent of plaintiff's business activities that
determines if the definitional factors of 'doing business' have
been met." Thomson-Leeds, supra, 8 N.J. Tax at 34.

Indeed, an example in the applicable regulations
illustrates the applicability of the CBT to the use of trademarks
and service marks in New Jersey:

Foreign corporation R holds trademarks that

were assigned to it by its parent

corporation. R receives fees as a result of

licensing those trademarks to certain New

Jersey companies for use in New Jersey. R

is subject to the corporation business tax

on its apportioned income as a result of:its
trademark licensing activities.

[N.J.A.C. 18:7-1.9(b).]
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The Director's interpretation of N.J.S.A. 54:10A-2, as

expressed through the example to N.J.A.C. 18:7-1.9(b), is

consistent with the Legislature's unequivocal intent to include
within the CBT those corporations that conduct business in the
State by employing intangible property here. As the Supreme
Court explained over 30 years ago, the "basis of the tax is a
broad one . . . [i]t was certainly intended to reach foreign
corporations . . . as far as could constitutionally be done, and
its disjunctive recital of the various privileges must be
considered with the intended overall coverage in mind." Roadway
Ex v i i ion, 50 N.J. 471, 483
(1967), app. dis., 390 U.S. 745, 88 S. Ct. 1443, 20 L. Ed. 2d 276
(1968). Surely, the Legislature intended to include within the
Act a corporation, such as plaintiff, that regularly and
systematically exploits the New Jersey retail market for more
than two decades through use of its intangible property to
promote retail sales in the State.

While Lanco may not have officers or employees in New
Jersey, the continuity, frequency, and regularity of Lanco's
activities in New Jersey are readily apparent. Over a period of
more than twenty years, plaintiff has entered into a series of
licensing agreements permitting the use and employment of its
trademarks and service marks in the State. For two decades Lanco

has continuously and regularly permitted its property to be used
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to generate profits from increased sales in New Jersey. As

expert testimony ut trial established, the presence of Lanco's

property in the State generates the sale of merchandise here.

Without the use of Lanco's property at Lane Bryant's New Jersey
stores, "[n]o one would be attracted to come there to shop."
(2T50) .

The nature and extent of Lanco's activities in New
Jersey are well illustrated by the record. Plaintiff's property
is used at retail outlets throughout the State. The trademarks
and service marks are employed directly in the sale and
advertising of merchandise at New Jersey locations. Indeed, Lane
Bryant's New Jersey stores are subject to inspection by Lanco,
(Dal00, Stip. Exh. E, §3.3), and all of Lane Bryant's advertising
using Lanco's trademarks or service marks in New Jersey is
subject to review by plaintiff. (Dal00, Stip. Exh. E, §4).
Clearly, Lanco plays a significant and meaningful role in
directing and controlling how its property is used and employed
in this State for commercial purposes.

Given the broad scope that the Legislature intended for
the CBT, Stryker Corp. v. Director, Div. of Taxation, 18 N.J., Tax
270, 279 (Tax 1999), aff'd, 333 N.J. Super. 413 (App. Div. 2000),
aff’d, 168 N.J. 138 (2001), plaintiff's business activities
plainly trigger application of the tax. The Director's

regulations comport fully with the broad net cast by the




Legislature in this area and Lanco cannot wiggle free by pointing
to the irrelevant distinction that it draws between tangible and

intangible property. Just as surely as Lane Bryant's use and

employment of its stores in New Jersey constitutes doing business

under the Act, plaintiff's use and employment of its trademarks
and service marks falls within the CBT. The mere fact that
plaintiff's valuable property happens to be intangible is a
distinction without a substantive difference.

B. Plaintiff Employs Property In New Jersey By
Licensing The Use Of Its Intangible Assets

To Retail Clothing Outlets In The State.

Even if this Court were to conclude that plaintiff is
not doing business in New Jersey, its use and employment of its
property in the State subject Lanco to the CBT. Any foreign
corporation that employs or owns property in the State is subject
to the CBT. Roadway Express, supra, 50 N.J. at 483; Somerset
Apartments, Inc. v. Director, Div. of Taxation, 134 N,J. Super.
550 (App. Div. 1975). Lanco unquestionably "employs" and "owns"
"property" in this State within the meaning of both the CBT Act
and the relevant regulations.

Statutory construction begins with consideration of the
statute's plain language. Merin v. Maglaki, 126 N.J. 430, 434
(1992). "A statute should be interpreted in accordance with its
plain meaning if it is 'clear and unambiguous on its face and

admits of only one interpretation.'" Board of
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Township Fduc. Ass'n, 144 N.J. 16, 25 (1996) (quoting State v.
Butler, 89 N.J., 220, 226 (1982)); Cumberland Holding Corp. v.
City of Vipeland, 11 N.J. Tax 457, 462 (Tax 1991).

"[T]he best approach to the meaning of a tax statute is
to give to the words used by the Legislature their generally
accepted meaning, unless another or different meaning is
expressly indicated." Public Serv., Elec. & Gas Co. v, Township

of Woodbridge, 73 N.J. 474, 478 (1977) (quotations omitted).

Absent an explicit indication of special meaning words of a

statute are to be given their ordinary and well-understood

meaning. Renz v. Penn Central Corp., 87 N.J. 437, 440 (1981);

Levin v i - i w82 NR g 1774, 182
(1980); Global Terminal v. Director, Div. of Taxation, 9 N.J. Tax

152, 162 (1987). "Courts are to presume that the legislative
intent is expressed by the ordinary meaning of the words used."
Briarglen II Condominium Ass'n v. Township of Freehold, 330 N.J.
Super. 345, 353 (App. Div.), certif. denied, 165 N.J. 489 (2000).
Plaintiff cannot seriously dispute that it owned and
employed property in New Jersey from the period February 11, 1983
to the present. The standard dictionary definition of "own" is
"to have or hold as property . . . ; [to] have a rightful title
to, whether legal or natural." W r i W
Dictionary (1990). To "employ" is "to make use of" and "to

devote to or direct towards a particular activity or person."
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Ibid. "Property" is "something that one has the right to use."

Ibid. Trademarks and service marks undeniably are property.
"One who adopts a trade-name for use in his business and builds
upon it public good will, acquires a property interest in both
the trade-name and the good will . . . ." J.B. Liebman & Co. V.
Leibman, 135 N.J. Eqg. 288, 292 (Chan. 1944).

The stipulated facts amply demonstrate that plaintiff
owned intangible property within the State during the relevant
period. Lanco was formed for the express purpose of owning,
protecting, and licensing its trademarks and service marks.
(Dal8, Stip. 95). Lanco's ownership of its intangible property
is spelled out in unmistakable language in the agreement: "[Lane
Bryant] acknowledges [Lanco's] exclusive right, title and
interest in and to the [trademarks and service marks] and will
not at any time do or cause to be done any act or thing
contesting or in any way impairing or tending to impair an, part
of such right, title and interest." (Dal03, Stip., Exh. E, §8).

In addition, true to the proposes for which it was
formed, Lanco took great pains to protect its ownership interest
in its property. Lane Bryant is obligated to inform Lanco of any
third-party infringement on Lanco's trademarks or service marks,
(Dal04-Dal05, Stip., Exh. E, §11.1), and Lanco is obligated to
defend any suit against Lane Bryant claiming that its use of

Lanco's property infringes upon another party's trademark,




(Dal0s, Stip., Exh. E, 911.2). Plaintiff also requires Lane

Bryant to take several steps to protect plaintiff's property

during its use in New Jersey. Lane Bryant must abide by

plaintiff's conditions for the quality of Lane Bryant's stores,
distribution facilities, and merchandise. (Da99, Stip., Exh. E,
§2). Lanco requires that Lane Bryant comply with all applicable
New Jersey laws when using plaintiff's trademarks and service
marks in the State. (Da99, Stip., Exh. E, §2.5). Lane Bryant's
New Jersey stores are subject to inspection by Lanco, (Daloo,
Stip., Exh. E, §3.3), and all of Lane Bryant's advertising using
Lanco's trademarks or service marks in New Jersey is subject to
review by Lanco. (Dal00, Stip., Exh. E, §4). Lanco’s ownership
of property within the meaning of the CBT cai..ot be disputed.
Plaintiff uses and employs its property in New Jersey
by allowing a New Jersey business to exploit the good-will and
name recognition associated with the trademarks and service marks
for commercial gain. The property is used to increase retail
sales in the State. 1In return, Lanco receives a percentage cf
the profits generated from this use of its property. Plaintiff
intentionally and deliberately enters into agreements with the
express purpose of permitting the use and employment of its
property in conjunction with business activity at stores located

throughout New Jersey.




The Director's interpretation of the CBT Act, as

expressed in both the final determination at issue here and in

the example accompanying N.J.A.C. 18:7-1.9(b), unquestionably
comport with the CBT Act and was properly affirmed by the Tax
Court.

c. In The Tax Years Beginning After January 1,
2002, Lanco Derived Receipts From Sources
Within This State And Engaged In Contact

With This State.

As noted above, two newly adopted provisions of

N.J.S.A. 54:10A-2, subject entities to the CBT for “[d]eriving
receipts from sources within this State” and for “[e]lngaging in
contacts within this State.” L. 2002, ¢. 40, §1; N.J.A.C. 18:7-
1.6(a). Those provisions are applicable to tax periods beginning
after January 1, 2002. L. 2002, ¢c. 40, §33. Because the dispute
over Lanco’s subjectivity to the CBT is ongoing, the question of
whether these provisions subject Lanco to taxation in New Jersey
is before this court.

Plaintiff cannot seriously contest the fact that it

derives receipts from sources within this State. To derive is to

“obtain or receive from a source.” American Heritage Dictionary
of the English Language (2000). Without question, Lanco derives

substantial payments from Lane Bryant stores located in New
Jersey. Those payments are measured as a percentage of sales at
the New Jersey retail outlets of Lane Bryant. Lanco regularly

received receipts from retail sales in this State.
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Moreover, plaintiff engages in consistent contacts with
New Jersey. Lanco deliberately and intentionally entered into a
contract with a related company that operates retail stores in
this State to use plaintiff’s property to generate retail sales
in New Jersey. Plaintiff maintains contractual control over the
use of its property, including in advertising. In addition,
Lanco reserves the contractual right to inspect Lane Bryant’s New
Jersey stores to ensure that the use of its property in the State
meets plaintiff’s standards. These actions on the part of
plaintiff bespeak of an organized and consistent pattern of

contacts with the State for the purpose of generating business

income. The newly enacted provisions of the CBT plainly subject

Lanco to tax for the tax years beginning after January 1, 2002.

POINT II

THERE ARE NO CONSTITUTIONAL IMPEDIMENTS TO
APPLICATION OF THE CORPORATION BUSINESS TAX
TO PLAINTIFF, GIVEN ITS SUBSTANTIAL NEXUS TO

NEW JERSEY .

Lanco's significant contacts with New Jersey, as
evidenced by its continuous agreements to permit the extensive
use of its property in the State to generate retail sales, its
significant involvement in how its property is employed in New
Jersey, the services and protections that it receives from the
State, and the increased burdens visited on New Jersey as a
result of its commercial activities here, firmly establish that
Lanco's constitutional claims are bogus. The Tax Court
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incorrectly imposed a physical presence requirement in the

context of a State corporate income tax through an unwarranted
extension of Supreme Court holdings applicable to the narrow
factual complex of imposing a sales and use tax collection
obligation on a foreign corporation. The trial court’s error
must be corrected.

While this court frequently defers to the judgment of
the Tax Court, that deference is not absolute. As this court
recently explained when reversing an erroneous Tax Court
decision:

While we generally defer to the Tax Court’s

expertise and have a limited scope of review

following a determination of that court, we

must also recognize the virector’s

expertise, particularly when exercised in

the specialized and complex area covered by
the provisions of the [CBT Act].

[Reck v. Director, Div. of Taxation, 345
N.J. Super. 443, 446 (App. Div. 2001)
(citations and quotations omitted), aff’d,

175 N.J. 54 (2002).]
The circumstances of this case warrant reversal of the trial
court so that the Director’s sound determination may be

reinstated.




A. The Tax Court Rightly Held That Lanco's
Conscious Use And Ownership of 1Its
Trademarks And Service Marks In New Jersey
And Its Purposeful Availment Of The State's
Retail Sales Market Permit Application Of
The CBT To Plaintiff Without Offending The

Due Process Clause.

The Due Process Clause "requires some definite link,

some minimum connection, between a state and the person, property

or transaction it seeks to tax."” Miller Brothers Co. v.
Maryland, 347 U.S. 340, 344-345, 74 8. Ct. 535, 539, 98 L, Ed.

744 (1954). 1In addition, the "income attributed to the State for

tax purposes must be rationally related to 'values connected with

the taxing State.'" Moorman Mfg. Co. v. Blair, 437 U.S. 267,

273, 98 S, Ct. 2340, 2344, 57 L. Ed. 2d 197 (1978) (citation
omitted). The "minimum contacts" test set forth in International
Shoe Co. v. Washington, 326 U.S. 310, 66 S. Ct. 154, 90 L. Ed., 95
(1945), guides the Due Process analysis in the area of State
taxation. Application of a State's tax laws to a corporate
entity is permitted so long as doing so "does not offend
'traditional notions of fair play and substantial justice.'"
Id., 326 U.S. at 316, 66 S, Ct. at 158, 90 L. Ed. 95 (quoting
Milliken v. Meyer, 311 U.S. 457, 463, 61 S. Ct. 339, 343, 85 L.
Ed. 278 (1940)). "[T]he due process nexus analysis requires that
we ask whether an individual's connections with a State are

substantial enough to legitimate the State's exercise of power




over him." Quill Corp. v. North Dakota, 504 U.S. 298, 312, 112
S, Ct, 1904, 1913, 119 L. Ed. 2d 91 (1992).

The Supreme Court has expressly held that a foreign

corporation may be subject to that State's laws without offending

the Due Process Clause if the corporation "purposefully avails
itself of the privilege of conducting business” in the State or
"purposefully direct[s]" its economic activity towards residents
of the State. Burger King Corp. v. Rudzewicz, 471 U.S. 462, 474,
105 s. Ct. 2174, 2184, 85 L, Ed. 2d 528 (1985). "The
requirements of due process are met irrespective of a
corporation's lack of physical presence in the taxing State."
Quill, supra, 504 U.S. at 308, 112 8, Ct. at 1911, 119 L. Ed. 2d
91.

The sheer extent of plaintiff's continuous and
significant contacts with New Jersey unquestionably satisfies the
Due Process Clause’s limitation on State taxation. Without a
doubt, Lanco can reasonably expect to be subject to the laws of
the State from which it derives extensive business profits as the
result of the use and employment of its property.

For more than twenty years, Lanco has entered into
licensing agreements designed to permit the use and employment of
its property with the specific aim of increasing the sale of
clothing and accessories in New Jersey. This unbroken series of

agreements were made with a sister corporation that Lanco was
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aware operated retail clothing stores throughout the State.

Under the agreements, a significant percentage of the profits

generated by the New Jersey sales were turned over to Lanco as
payment for use of its property in New Jersey.

In addition, as detailed more fully above, Lanco
retained the right to inspect the New Jersey stores to ensure
that its trademarks and service marks were being used properly.
In addition, plaintiff placed strict controls on the use of its
property in New Jersey and held final approval over all
advertising for New Jersey sales that employed Lanco's trademarks
and service marks. Lanco cannot contend seriously that it has
not purposely availed itself of New Jersey's economic market.
The primary purpose of plaintiff's licensing agreement was to
allow Lanco to derive monetary profits from the use of its
property for sale of merchandise in this State. Surely, Lanco
has had "fair warning that [its] activity may subject [it] to the
jurisdiction of" New Jersey laws. Shaffer v. Heitner, 433 U.S.
186, 218, 97 S. Ct. 2569, 2587, 53 L. Ed, 2d 683 (1977).

The Tax Court held that “it is impossible to conclude
that [Lanco’s] agreement with Lane Bryant does not satisfy the
Quill due process standard” given that “Lanco has purposefully
availed itself of the benefits of an economic market in New
Jersey.” 21 N.J. Tax at 214. In addition, the trial court found

that “[a]lthough it is not physically present in the state, Lanco
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clearly enjoys the same benefits provided to Lane Bryant.” Id.

at 215. These holdings are unassailable.

B. The CBT May Be Applied To Plaintiff's
Business Activities In New Jersey In A

Manner Consistent With The Commexrce Clause.

The Tax Court incorrectly concluded that application of
the CBT to Lanco’s income-generating activities in New Jersey
would violate the Commerce Clause. Although the express text of
Article I, Section 8, Clause 3 of the Constitution merely
authorizes Congress to "regulate Commerce . . . among the several
States," the Supreme Court has long recognized that the Commerce
Clause also creates a "negative" or "dormant" power that prevents
States from interfering with interstate commerce or
discriminating against interstate trade. Qregon Waste Sys.. Inc.
v. Department of Envt’l Quality, 511 U.S. 93, 114 S. Ct. 1345,
128 L. Ed. 2d 13 (1994). "In its negative aspect, the Commerce
Clause 'prohibits economic protectionism -- that is, 'regulatory
measures designed to benefit in-state economic interests by
burdening out-of-state competitors.'" Fulton Corp. v. Faulkner,
516 U,S, 325, 330, 116 S, Ct, 848, 853, 133 L. Ed. 2d 796
(1996) (citations omitted).

Iin the area of State taxation, a tax on interstate
economic activity does not offend the Constitution if it "is
applied to an activity with a substantial nexus with the taxing

State, is fairly apportioned, does not discriminate against
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interstate commerce, and is fairly related to the services
provided by the State." Complete Auto Transit, Inc. v. Brady,
430 U,8, 274, 279, 97 8. Ct, 1076, 1079, 51 L. Ed. 2d 326 (1977).
Application of the CBT to plaintiff satisfies each prong of this
test.

(1) Lanco Need Not Be Physically Present In New

Commerce Clause nexus analysis is "informed not so much

by concerns about fairness for the individual defendant as by

structural concerns about the effects of state regulation on the

national economy." Quill, supra, 504 U.S. at 312, 112 8, Ct. at
1913, 119 L. Ed. 2d 91. State tax laws may not unduly burden

interstate commerce. Kassel v. Consolidated Freightways Corp.,

450 U.S. 662, 101 8. Ct. 1309, 67 L. Ed. 2d 580 (1981); City of
Philadelphia v. New Jersey, 437 U.S. 617, 98 S, Gt 2831 eT8T S

Ed. 2d 475 (1978). While the analysis for Due Process nexus and
Commerce Clause nexus are similar, it is possible that a
corporation's presence will constitute sufficient "minimum
contacts" for due process purposes but insufficient nexus for
Commerce Clause purposes. Quill, supra, 504 U.S. at 313, 112" 8.
Ct. at 1913-14, 119 L. Ed, 2d 91. Appropriately, the analysis is
flexible.

The Tax Court incorrectly held that the decision in
Quill establishes a bright-line test requiring a corporation's

physical presence in a State to constitute substantial nexus for
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Commerce Clause purposes. The trial court’s interpretation of

the holding in Quill is seriously flawed.

In Quill, supra, North Dakota sought to impose a sales
tax collection duty on an out-of-state mail-order house that had
neither outlets nor sales representatives in the State. 504 U.S.
at 301, 112 8. Ct. at 1907, 119 L. Ed. 2d 91. Some twenty-five
years earlier the Court held that a similar Illinois statute was
an unconstitutional burden on interstate commerce. National
Bellas Hess, Inc. v. Department of Revenue, 386 U.S. 753, 87 S.
Ct, 1389, 18 L. Ed. 2d 505 (1967). The North Dakota Supreme
Court rejected the holding in Bellas Hess on the grounds that
"'tremendous social, economic, commercial, and legal innovatio...'
of the past quarter-century [had] rendered its holding
'obsole[te].'" Quill, supra, 504 U.S. at 301, 112 S. Ct. at
1907, 119 L. Ed. 2d 91. The United States Supreme Court framed
the task before it as "we must either reverse the State Supreme
Court or overrule Bellas Hess." The summary of their conclusion
was telling: "While we agree with much of the state court's
reasoning, we take the former course." Id., 504 U.S. at 301-302,
112 S Ct, at 1907, 119" L, Edi 2ds9i.

Quill was a Delaware corporation with either
insignificant or nonexistent tangible property in North Dakota.
The company sold office supplies and equipment through catalogs,

flyers, advertisements in national periodicals, and telephone




calls. Ibid. Despite its lack of physical presence in the
State, it was the sixth largest vendor of office supplies in
North Dakota, delivering its goods by common carrier from out-of-
state. JId., 504 U.S, at 302, 112 8§, Ct, at 1907-1908, 119 L. Ed.

2d 91. North Dakota's sales tax statute requires every retailer

that "'engages in regular or systematic solicitation of a

consumer market in th[e] state'" to collect a sales tax on
transactions within that State. Id., 504 U.S. at 302-303, 112 S.
Ct. at 1908, 119 L. Ed. 2d 91 (quoting N.D. Cent. Code §57-40.2-
07 (Supp. 1991)). Quill's advertising activities satisfied the
statutory requirement for systematic solicitation under North
Dakota law. The company challenged an attempt by North Dakota to
require Quill to pay the uncollected sales tax on its
transactions in that State.

The Court first recognized the insignificance of a
business's physical presence in a taxing State for Due Process
Clause purposes. Thus, the Court "abandoned mcre formalistic
tests that focused on a defendant’s 'presence' within a State in
favor of a more flexible inquiry" of due process claims. Id.,
504 U.S. at 307, 112 S. Ct. at 1910, 119 L. Ed. 2d 91. The Court
explained, "[i]ln 'modern commercial life' it matters little that
such solicitation is accomplished by a deluge of catalogs rather
than a phalanx of drummers: The requirements of due process are

met irrespective of a corporation’s lack of physical presence in




the taxing State." Id., 504 yU.S. at 308, 112 8, Ct. at 1911, 119

L. Ed. 2d 91.

The rationale for abandoning a physical-presence

requirement for Due Process Clause purposes recognizes that

businesses engage in significant levels of commercial activity in

a State without ever "setting foot" there. Enterprises readily
foresee being subject to State laws, including tax laws, as a
result of their commercial activity directed at a particular
State. There is no principled reason why the Commerce Clause
should require a corporation's physical presence to justify State
taxation, given that the test for the two are similar, provided
the State can establish that the corporation derives sijnificant
benefits from continued and deliberate economic activity in the
taxing State.

While acknowledging that over the last half of the 20th
century the Court had also crafted a pragmatic approach to the
Commerce Clause, the powerful influence of stare decisis
ultimately swayed the Court to follow its holding in Bellas Hess
with respect to sales and use tax collection obligations. Id.,
504 U.S, at 309-311, 112 S, Ct, at 1911-1912, 119 L, Ed. 2d 91.

The Court explained:

While contemporary Commerce Clause

jurisprudence might not dictate the same

result were the issue to arise for the first

time today, Bellas Hess is not inconsistent
with Complete Auto and our recent cases.




[Id., 504 U,S, at 311, 112 g8, Ct, at 1912,
119 L, Ed. 2d 91.]

Having expressed its doubts about the underlying wisdom

of the Bellas Hess holding in the business climate of the early

1990's, the Court nonetheless declared that it would not abandon
"the rule that Bellas Hess established in the area of sales and
use taxes." 1Id., 504 U.S. at 317, 112 8, Ct. at 1916, 119 L. Ed.
2d 91. Thus, the admittedly "artificial" bright-line test
requiring a company's physical presence to justify imposition of
a sales tax collection obligation was sustained. Ids, 504" U, ST
at 315, 112 §. Ct. at 1914, 119 L. Ed. 2d 91. As the New York
Court of Appeals describes it "the Quill decision cannot be
substantively construed as other than a somewhat begrudging
retention of the Bellas Hess physical presence requirement" for
imposition of a sales tax collection obligation. Qrvis Co., Inc.
v. Tax Appeals Tribunal, 654 N.E.2d 954, 960 (N.Y.), cert. denied
sub nom, 516 U.S. 989, 116 S. Ct. 518, 133 L. Ed., 2d 426 (1995) .°

The decisive role of stare decisis in the adoption of the
Bellas Hess test in Quill cannot be overstated. The influence that
the doctrine had on the holding in Quill is revealed in the
concurring opinion of Justices Scalia, Kennedy, and Thomas, who
would have adhered to the Bellas Hess holding on grounds of stare
decisis alone, id., 504 U.S. at 319=20, 112 8. gt  at 19931199 Tig
Ed. 2d 91, and in the partial dissent of Justice White, who thought
the physical presence rule so anachronistic that he would have
abandoned it in spite of stare decisis, id., 504 U.S, at 322, 112
S. Ct, at 1916~-17, 119 L, Ed, 2d 91.

37




For several reasons, the holding in Quill is of limited

application in the context of a corporate franchise tax, such as

the CBT, and to the type of continuous and systematic
exploitation of a State's marketplace carried out by Lanco in New
Jersey for the past 21 years. Although the Quill Court felt
constrained to follow the holding in Bellas Hess, given the
factual similarities between the two cases, the record before
this court presents a sharply different set of facts, justifying
the rejection of the wooden application of Quill to the facts of
this case.

As characterized by the Supreme Court, the holding in
Bellas Hess, supra, created a safe harbor for vendors "'whose
only connection with customers in the [taxing] State is by common
carrier or the United States mail.'" Quill, supra, 504 U.S., at
315, 112 g, .ct, at 1914, 119 L, Ed, 2d 91 This is certainly not
true here. Lanco's connection to New Jersey is through its long-
term contractual relationship with a related corporation that
operates retail clothing outlets throughout the State.

The agreement between the two parties promotes
increased retail purchases of merchandise in the State. The
growth in retail sales burdens the State by increasing traffic,
requiring police and fire protection, and imposing demands on the
State’s labor pool. Thus, unlike the plaintiffs in Bellas Hess

and Quill, who merely sent mail order catalogs into the




respective taxing States, Lanco's economic activity exacts a

significant price on New Jersey in the form of increased services

and labor demand. Even in the absence of a physical presence in
the State, Lanco requires the expenditure of resources by New
Jersey far in excess than would be required for an out-of-State
mail-order company that sends its catalogs to New Jersey
residents.

Second, the holding in Quill quite plainly does not
apply to taxes other than sales and use taxes. The Supreme Court
was very careful to limit its holding to the taxes that were at

issue in Bellas Hess and Quill. The Court observed:

we have not, in our review of other types of
taxes, articulated the same
physical-presence requirement that Bellas
Hess established for sales and use taxes .

[Quill, supra, 504 U.S. at 314, 112 S. Ct.

at 1914, 119 L. Ed. 2d 91.]

Indeed, in every instance in which the Quill Court refers to the
physical-presence test, it expressly links that test to sales ancd
use taxes.

Thus, while the Quill Court may have sanctioned a
bright-line, physical-presence test in measuring State sales and
use taxes collection obligations against the Commerce Clause, it
has left other State taxes to be adjudicated under the nexus

requirements embodied in the first prong of the general standards




for State taxation of interstate commerce announced in Complete

Auto Transit, supra.

Significant differences between a sales and use tax and

the corporate franchise tax at issue in this case are immediately

apparent. The Quill Court expressed great concern that more than
6,000 local taxing jurisdictions in the United States might
impose various rates, exemptions, and reporting requirements for
sales and use taxes on the operator of a mail order catalog.
Quill, supra, 504 U.S. at 313 n.6, 112 8, Ct, at 1913 n.6, 119 L.
Ed. 2d 91. Because sales and use tax returns are generally due
on a monthly basis, firms with nationwide business would face the
possibility of having annually to compute 72,000 different tax
liabilities and file tens of thousands of returns. Thus, the
administrative cost to an out-of-State seller of complying with
thousands of distinct taxing jurisdictions might be significant,
although with the availability of modern computer technology even
that assumption is now suspect. These concerns are greatly
reduced, however, in the realm of a corporate franchise tax like
the CBT.

The CBT Act requires annual returns. N,J.A.C. 18:7-
1L L)) In addition, the net income to be reported closely
follows the reporting requirements for the federal corporate
income tax. N.J.S.A. 54:10A-4(k). Thus, unlike in the context

of a sales and use tax, Lanco already has to collect and report
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the information necessary for compliance with the CBT. Even

though there may be some adjustments to net income and other

variations under the CBT, the compliance burden is in no sense
equivalent to the administrative burden that animated the Court's
decision in Quill.

Only forty-eight jurisdictions -- forty-six States, the
District of Columbia, and the City of New York -- collect a

corporate franchise or income tax. Each such jurisdiction

requires an annual return. CCH Multistate Corporate Income Tax

Guide 9196. Approximately 44 States use the same measure of
income as is employed by the federal government. Id. at 9125.
Thus, the CBT and other corporate franchise taxes are computed on
information that a business must compile annually for federal
financial reporting purposes.

As one noted commentator put it:

it may well be that the need for a
"bright-line" rule in the context of income
taxation is less compelling than in the
context of sales and use taxation becauce
the burdens of complying with the income tax
laws of various state and local
jurisdictions are less daunting than the
burden of complying with the laws of the
nation’s 6,000-plus sales and use tax
jurisdictions to which the Court alluded in

Quill.

[J. Hellerstein & W. Hellerstein, State
Taxation (Warren, Gorham & Lamont 3d ed.
1998) 96.30([5]].




The realities of State corporate franchise and income-based taxes

in general, and the CBT in particular, simply do not threaten to

impose a meaningful administrative burden on interstate economic

actors.

The Tax Court brushed aside this critical distinction,
holding that “it does not appear” that the differences between
the sales tax collection obligation and income tax liability “are
so significant as to justify a different rule for each” with
respect to physical presence. 21 N.J. Tax at 208.
Incongruously, the trial court observed that “the record-keeping
and classification tasks, considered complicated and onerous in
1967 when Bellas Hess was decided, are considerably less
difficult under contemporary data-processing technology.” Id. at
209. But, the complexity of sales tax collection was a reason
for imposing a physical presence requirement in Quill. If that
justification for a physical presence standard is no longer
viable because of advances in technology, then those advances
militate against extending the physical presence rule to the
considerably less complicated arena of corporate income taxation.
Yet, the trial court reached the illogical opposite result. This
flaw in the trial court’s reasoning, along with several other

lapses in logic, are noted by one commentator in the State tax

community. James H. Peters, Lanco Inc.: The Commerce Clause and




State Income Taxes, State Tax Notes, Vol. 31, No. 11 (March 15,
2004) .

Another crucial fact is that sales and use taxes are

unique because they are designed to be passed on to the final

consumer as a separately-stated additional charge over and above
the negotiated price and not borne by the seller out of its
earnings. The seller is obligated to pay the tax only 1f 1t
fails to collect the tax from the purchaser at the time of sale.
This means that a business against which a sales tax is assessed
for failure to collect, as was the case in Quill, must pay out of
its own pocket taxes that should have been borne by its
customers. This feature makes a sales and use tax collection
obligation particularly burdensome to businesses that are
assessed after the sale and no longer have a practical means of
passing the tax liability on to customers. This concern is
greatly lessened in the context of the CBT, which is designed to
be paid out of a corporation’s earnings.

Additionally, the holdings in Bellas Hess and Quill did
not prevent the respective States from collecting the tax due on
the transactions at issue in those cases. While the out-of-State
corporations could not be compelled to collect the sales tax, the
underlying consumers were responsible for the equivalent use tax
on the transaction. As is the case with sales taxes throughout

the country, a purchaser who does not pay the tax at the time of
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sale is liable for use tax in the same amount as should have been

collected in sales tax.

In the context of the CBT, on the other hand, New

Jersey will be left with no tax revenue from the significant

profits generated for Lanco by the increased retail sales in New
Jersey resulting from the use and employment of Lanco’s property
in this State. 1If Lanco is not subject to the CBT, the revenue
generated by Lanco’s property in New Jersey will escape taxation,
even though that same revenue generating activity will impose
burdens on the State. In fact, as noted above, because Delaware,
Lanco's principle place of business, does not tax corporate
income from intangible property, no State will derive tax revenue
on the revenues garnered by plaintiff from the use and employment
of its property to generate sales and revenue in New Jersey.

Clearly, in the area of sales and use tax a physical-
presence test, while burdening the State's tax collection
ability, does not insulate completely from taxation an entire
category of commercial activity. However, when the same test is
applied in the context of the CBT, New Jersey will be denied
financial recovery from the continuous exploitation of its
commercial markets for profit, at the expense of the State in the
form or services.

Such a result would be particularly unfair to the

State, given the benefits and protections Lanco enjoys from the
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use and employment of its property in New Jersey. Lanco enjoys

numerous benefits provided by New Jersey. Foremost among those

is the protection afforded by the New Jersey judiciary to Lanco's

rights under the licensing agreement and its right to protect is
trademarks and service marks. "The courts of this state have
long entertained actions to enjoin unfair trade practices
including infringement of trademarks and trade names." Edison

Elec. Co. v. Edison Contracting Co., 203 N.J. Super. 50, 52 (Law

Div. 1985) (Skillman, J.). A foreign corporation is free to
initiate suit in New Jersey's courts after filing a business
activities report pursuant to N.J.S.A. 14A:13-15. First Family
Mort. Corp. v. Durham, 108 N.J. 277 (1987), app. dis., 487 U.S.
1211, 108 S. Ct. 2860, 101 L. Ed. 2d 897 (1988).

That Lanco may not yet have needed to file suit in a
New Jersey court to preserve its rights under its licensing
agreements does not vitiate the benefit that plaintiff is
receiving from the maintenance of the New Jersey court system.
Dr. Kearl explained that the mere presence of a functioning
judicial system provides an incentive for individuals to abide by
their agreements. (2T39). "[I]t is the judicial system and the
historical enforcement of property rights and contracts that
lessens the necessity of actually engaging the system that is a

direct benefit to" Lanco. (2T82) .




In addition, Lanco benefits from New Jersey's
maintenance of a highway system in the State. According to the
expert testimony offered at trial, Lanco's trademarks and service
marks make Lane Bryant's clothing and merchandise more appealing,
and thus, more marketable, to more shoppers. Increased vehicular
traffic on New Jersey's roads arises as those shoppers make their
way to the Lane Bryant stores. Because Lane Bryant enjoys
increased sales from consumers who use New Jersey's roadways to
travel to its stores, Lanco also benefits from those well-
maintained roads in the form of increase royalty payments.
(2T48) .

Lanco also benefits from an educated workforce in New
Jersey. Lane Bryant can draw on that workforce, thereby reducing
its costs on employee training. (2T48-2T49). As a result, Lanco

receives a percentage of a greater net profit from Lane Bryant’s

sales. This is true even though Lanco itself employs no people

in the State. Providing an education to the future members of
New Jersey’s workforce who will be available to work for Lane
Bryant and to increase Lanco’s revenues from commercial activity
in this State, is a significant expense borne by New Jersey for
Lanco’s benefit.

In addition, Lanco's trademarks and service marks are
of no value to Lane Bryant if they are not manifested within New

Jersey in some physical form, because it is the physical




manifestations of that property that make the goods Lane Bryant
offers for sale in the State more attractive. (2T49-2T50) .

These physical manifestations, even if owned by Lanco's sister

corporation, require police, fire, and judicial protection.

Plaintiff's own witness agrees that Lanco receives a host of
indirect benefits from New Jersey. Professor Wildasin testified
that New Jersey's maintenance of a roadway system, and its
provision of fire protection and police services to the Lane
Byrant stores indirectly benefit Lanco. (1T60-1T61). All of
those services require the expenditure of funds and resources by
New Jersey, expenses not recovered in any form from the profits
Lanco exports from the St-te to a no-tax haven in Delaware.

An out-of-State mail-order company simply does not
impose equally significant burdens on the States into which its
catalogues are sent and goods delivered. This distinction from
the facts presented in Quill is critical and requires a flexible
approach to the application of the physical presence test in the
CBT context.

Additionally, the Supreme Court has not required a
taxpayer's physical presence in the context of taxes other than
the sales and use tax. For example, the Court has long held that
State income taxes may be levied against nonresidents.

In Shaffer v. Carter, 252 U.S. 37, 52, 40 8. Ct. 221,
225, 64 L. Ed. 2d 445 (1920), the Court upheld the imposition of
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an Oklahoma income tax on an Illinois resident under both the Due
Process Clause and Commerce Clause, observing that

just as a state may impose general income
taxes upon its own citizens and residents
whose persons are subject to its control, it
may, as a necessary consequence, levy a duty
of like character, and not more onerous in
its effect, wupon incomes accruing to
nonresidents from their property or business
within the state, or their occupations
carried on therein .

The Court cited this decision in upholding Tennessee’s excise tax
in Memphis Natural Gas Co. v. Beelexr, 315 U.S. 649, 656, 62 S.
Cct. 857, 862, 86 L. Ed. 1090 (1942), stating that an excise tax
could be imposed with respect to "net income derived from within

the state" without violating the Commer-e Clause. Similarly, in

upholding a Wisconsin tax on corporate dividends distributed to

stockholders, the Supreme Court in International Harvester Co. V.
Wisconsin Dep' f ion, 322 U.S. 435, 441-42, 64 S. Ct.
1060, 1064, 88 L. Ed. 1373 (1944), reasoned

[plersonal presence within the state of the
stockholder-taxpayers is not essential to
the constitutional levy of a tax taken out
of so much of the corporation’s Wisconsin
earnings as is distributed to them. A state
may tax such part of the income of a
non-resident as is fairly attributable
either to property located in the state or
to events or transactions which, occurring
there, are subject to state regulation and
which are within the protection of the state
and entitled to the numerous other benefits
which it confers.




While there may have been some form of physical
presence in these instances, the Court’s reasoning and the rules

it announced in these cases did not make physical presence a

prerequisite for the levy of State income taxes.’

Moreover, one of the reasons that the Quill Court noted
for abiding by the Bellas Hess decision was its view that
retaining the physical-presence test would comport with "settled
expectations and, in doing so, foster[] investment by businesses
and individuals." Quill, supza, 504 U.S. at 316, 112 S. Ct. at
1915, 119 L. Ed. 2d 91. No such "settled expectations" exist
concerning other types of State taxes, because no Supreme Court
decision has imposed a physical-presence test for any tax other
than sales and use tax. Indeed, as detailed more fully below,
State court authority is split on whether the physical-presence
test of Quill applies outside the sales and use tax context.

In the leading post-Quill case, Geoffrey, Inc. v. South
Carolina Tax Comm'n, 437 S.E.2d 13, cert. denied, 510 U.S. 992,
114 S. Ct. 550, 126 L. Ed.2d 451 (1993), the South Carolina
Supreme Court upheld the application of that State’s corporate

income tax in circumstances strikingly similar to those presented

Subsequent State court decisions upheld income-based and
other State taxes even though the taxpayer did not have a physical
presence in the State. See f

Inc., 554 P.2d 242 (Hawaii 1976), cert. denied, 429 U.S. 1073, 97
§, Ct. 811, 50 L. Ed. 2d 791 (1977), American Dairy Queen Corp. V.
Taxation and Revenue Dep't, 605 P.2d 251 (N.M. Ct. App. 1979).
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here. Geoffrey was a Delaware corporation with no employees,
officers, or tangible property in South Carolina. Id. at 15.
The company owned several valuable trademarks and trade names,

including "Toys R Us," a trademark that matched the name of its

parent corporation. Ibid. Through a licensing agreement with

its related company, Geoffrey permitted the use of its trademarks
by Toys R Us in South Carolina. As consideration, Geoffrey
received a percentage of the parent's net sales of merchandise in
that State. Ibid. As is the case with Lanco, the net effect of
the corporate relationship between Geoffrey and Toys R Us and
their licensing agreement is the creation of "nowhere" income
that escapes all State taxation. Id. at 15 n.l1. In fact, in
1990, Geoffrey, without any full-time employees, had an income of
approximately $55 million and paid no income taxes to any State.
Ibid.

South Carolina ultimately made a determination that
Geoffrey was subject to that State's corporate income tax. Id.
at 15. Geoffrey claimed that the Commerce Clause allowed it to
shield all of the profits that it made in South Carolina from
State taxation merely because the assets it employed in that
State for commercial gain were intangible. Id. at 16. Thus the
taxpayer in Geoffrey raised the same argument relied upon by

Lanco to escape paying its fair share of taxes to New Jersey.




The court found that both the Due Process Clause and
the Commerce Clause were not offended by application of South
Carolina's tax to Geoffrey. With respect to the Commerce Clause,

the court found that reliance on the Bellas Hess physical-

presence test was "misplaced."” 1Id. at 13. The court began its

analysis by remarking that the Supreme Court in Quill, while
reaffirming Bellas Hess for sales ancd use tax purposes, "noted
that the physical presence requirement had not been extended to
other types of taxes." Id. at 13 n.4. Recognizing legal
precedents that permit the imposition of taxes other than sales
and use tax in the absence of physical presence, the court held
"that by licensing intangibles for use in this State and deriving
income from their use here, Geoffrey has a 'substantial nexus'
with South Carolina" for Commerce Clause purposes. Id. at 18.
This decision comports with the commentary of a leading
expert on State taxation who opined that "any corporation that
reqularly exploits the markets of a state should be subject to
its jurisdiction to impose an income tax even though not
physically present." Ibid. (citing J. Hellerstein & W.
Hellerstein, State Taxation, supra, at 96.08); see also, Michael
T. Fatale, fr i e
Intangible Property and the State Taxation of Income, 23 Hofstra

L. Rev. 407 (1994); Michael T. Fatale, State Tax Jurisdiction and




the Mythical “Physical Presence” Constitutiopnal Standard, 54 Tax
Lawyer 105 (2000).

Similarly, in Couchot v. State Lottery Comm'n, 659
N.E.2d 1225, cert. denied, 519 U,S. 810, 117 8, Ct, 55, 136 L.
Ed. 2d 18 (1996), the Ohio Supreme Court declined to apply the
Quill physical-presence test to State income taxes. In

determining that Ohio could impose its income tax on the lottery

winnings of non-residents, the court held that "[t]here is no

indication in Quill that the Supreme Court will extend the
physical-presence requirement to cases involving taxation
measured by income derived from the state." Id. at 1230.

In Borden Chemicals and Plastics, L.P. v. Zehnder, 726
N.E.2d 73 (Ill App. Ct.), 2pp. denied, 731 N.E.2d 762 (Ill.

2000), the court upheld the application of that State’s "personal
property tax replacement income tax" to an out-of-state limited
partner in a partnership operating in Illinois. The court
rejected out of hand the suggestion that Quill "left open" the
question of whether a physical presence is required concerning
taxes other than sales and use tax. Instead, it unequivocally
held that "the physical presence requirement of Quill is
inapplicable to the instant case." Id. at 80. Instead, the
"Quill court merely carved out a narrow exception in the area of

use tax collection duties." Ibid.




Other published decisions have resulted in mechanical

application of the Quill physical-presence test to areas outside
the sales and use tax. See J.C. Penney National Bank v. Johnson,
19 S.W.3d 831, 839 (Tenn Ct. App.)(holding that "[a]lny
constitutional distinctions between the franchise and excise
taxes presented here and the use taxes contemplated in Bellas
Hess and Quill are not within the purview of this court to
discern"), cert. denied, 531 U.S. 927, 121 §S. Ct. 305, 148 L.

Ed.2d 245 (2000); Guardian Indus. Corp. v. Department of

Treasury, 499 N.W.2d 349, 356 (Mich. Ct. App. 1993), app. denied
sub nom, 512 N.W.2d 846 (Mich. 1994) (holding "after Quill, it is
abundantly clear that Guardian must show a physical presence
within a target state to establish a substantial nexus” to impose
any tax); Cf. General Motors Corp. v. City of Seattle, 25 P.3d
1022, 53-54 (Wash. Ct. App.) (declining to extend physical
presence standard of Quill to business and occupation tax
assessment on corporation which sends sales, service, and parts
representatives into taxing jurisdiction), rev. denied, 84 P.3d
1230 (Wash. 2001), cert. denied, 535 U.S. 1056, 122 S, Ct. 1915,

152 L. Ed. 2d 825 (2002).°

In the trial court, plaintiff relied on several unpublished

decisions to support its position. See e.g. Cerro Copper Products,
Inc. v. Alabama Dept. of Revenue, No. F.94-444 (Ala. Adm. Judge,
Dec. 11, 1995), State Tax Notes, Jan. 1, 1996, at 65, 66 (holding
that if taxpayer does not have sufficient nexus with Alabama for
sales and use tax purposes, which it clearly does not have under
Quill, then it is incongruous that the taxpayer would have
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These decisions fall wide of the mark. Instead of

following the Supreme Court's flexible approach to the Commerce

Clause when considering taxes other than the sales tax, these
decisions are evidence of the unfortunate fact that the Complete
Auto test is too frequently addressed in isolation, de-coupled
from concerns about the potential effects of the State tax on the
national economy. This approach threatens to stretch the
Commerce Clause beyond its intended purposes by encouraging State

tax laws to be struck down purely on the basis of a factual

"substantial nexus" to be subject to Alabama’s franchise tax); MCI
Int'l Tel. Corp. v. Comptroller of the Treasury, 1999 WL 322702
(Md. Tax. Ct. 1999), aff’d, 2000 STT ["State Tax Today"] 60-22 (Md.
Cir. Ct. 2000) (courts "hesitate[d] to expand the Quill physical
presence requirement to taxes other than sales and use," but
nevertheless apply similar analysis). These decisions, along with
other similar unpublished opinions referred to below by Lanco, do
not have the authoritative weight of published opinions and their
wooden application of the Quill physical-presence test are not
adequate substitutes for the flexible Commerce Clause analysis that
had dominated the United States Supreme Court's jurisnrudence in
contexts other than a State's attempt to impose a sales tax
collection obligation on an out-of-State entity. Notably, an
unpublished decision of Court of Appeals of New Mexico examined a
trademark licensing agreement between two related entities that is
nearly identical to the agreement at issue here. The Court held
that the extensive use of trademarks by the licensee in generating
retail sales constituted “the functional equivalent of physical
presence” of the trademark holding company. Kmart Properties, Inc.
v. Taxation and Revenue Dep’t, 2001 STT 233-18 [State Tax Today]
(Nov. 27, 2001), app. granted, 40 P.3d 1008 (2002). The Kmart
matter has been stayed pursuant to the automatic say provision of
the bankruptcy law. See Comptroller of the Treasury v. SYL, Inc.,
825 A.2d 399, 417 n.6 (Md. 2003). Two courts have avoided the
question of whether the Commerce Clause permits taxation of a
trademark licensing company in these circumstances by determining
that such agreements between related entities constitute sham

transactions. Id.; Syms Corp. v. Commissioner of Revenue, 765
N.E.2d 758 (Mass. 2002).

54




inquiry into whether a corporation is physically present in a

State, rather than based on a reasoned analysis of whether
application of a particular tax has a detrimental effect on
interstate economic activity.

This is precisely the mistake made by the Tax Court in
this case. Judge Pizzuto mechanically applied the Quill physical
presence standard without undertaking a meaningful analysis of
whether imposition of the CBT truly would impose a burden of such
significance that the Commerce Clause would be violated. The
trial court opinion provides no explanation for the rote
application of Quill’s restrictive holding in a setting in which
a corporation has entered into an ongoing contractual
relationship with a related entity for the purpose of dodging
State taxation on significant amounts of revenue from retail
activity in the State. True, as the Tax Court notes, lawful
avoidance of tax is not improper, 21 N.J. Tax at 219. However,
the expansion of Constitutional protection to preclude the
collection of tax to business activity that unquestionably
imposes burdens on a State is not mandated or warranted. The Tax
Court went too far in placing Constitutional obstacles before the
State’s taxing authority in the facts presented in this case.

If the Commerce Clause is to be realistically applied
in today's business climate, courts must "look[] past 'the formal

language of the tax statute ([to] its practical effect'" and




determine whether its application actually burdens interstate
commerce or discriminates against economic activity. Quill,
supra, 504 U,S. at 310, 112 S, Ct. at 1912, 119 L. Ed, 2d 91
(quoting Complete Auto, supra, 430 U.S. at 279, 97 S. Ct. at
1079, 51 L. Ed. 2d 326). The bright line drawn in Quill in the
sales-tax collection context is anachronistic and ignores the
modern reality of interstate businesses. The use of this test
for State corporate franchise and income-based taxation will

stunt the evolution of Commerce Clause jurisprudence, as courts

will be precluded from engaging in the type of balancing of

interests more appropriate for today's changing economic
environment.

A sharper focus should be placed on the Commerce Clause
inquiry: whether the activities of the business have a sufficient
connection with the taxing State and whether the level of
economic activity and exploitation of the State’s markets is such
that the entity reasonably should expect to draw on State
protection and services and, in turn, to pay for that protection
and services. The remaining elements of the Complete Auto test
-- that the tax is fairly apportioned, non-discriminatory against
interstate commerce, and fairly related to the services provided
by the taxing State =-- ensure that companies that engage in
intrastate activity will not be favored over interstate economic

actors, fully effectuating the purposes of the Commerce Clause.
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Technology has progressed in quantum leaps and bounds

in the twelve years since Quill and the twenty-seven years since

Complete Auto were decided. See Christina R. Edson, Quill’s

, 48 Tax Lawyer 893 (Summer 1996). The
Commerce Clause should not be mired in an outdated view of how
interstate business is conducted in today's world. The Clause
simply cannot be interpreted in a stiff fashion that effectively
bars the States from collecting much-needed revenue in the
increasingly common circumstance in which a corporation earns
significant profits in a State without being physically present
there. Nothing in the holding in Quill requires an
interpretation of the Constitution that would have such a

detrimental effect on State taxing authority.’

In the trial court, Lanco went to great lengths to argue
that the Director's position does not reflect "sound tax policy."
Of course, no number of experts can bestow on plaintiff the
authority to establish tax policy for the State of New Jersey. The
authority to decide the State's tax policy rests in the Executive
and Legislative Branches and the power to carry out that policy has
been delegated to the Director. If plaintiff objects to the
soundness of the Director's position from a policy standpoint, its
only avenues of recourse are to statutory or policy changes through
the State's elected officials. Plaintiff takes a mistaken approach
by urging a court to make a legal decision based on plaintiff’s
notion of sound tax policy. The Tax Court correctly opined that
its role is to examine the Director's position to determine its
legal validity, not to opine on the soundness of his policy
determinations. To the extent that the testimony of plaintiff's
witnesses is proffered to bolster plaintiff's policy arguments, it
should be disregarded in its entirety. Besides, the value of the
testimony offered by plaintiff in this regard is dubious. As
Lanco's own expert admitted, "[t]lhere is a saying that any group of
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(2) The CBT Act Requires That Plaintiff's Income Be
Fairly Apportioned To New Jersey, Rendering The

Tax Internally And Externally Consistent.

The fair apportionment prong of the Consolidated Auto

test prohibits taxes that pass an unfair share of the tax burden

onto interstate commerce. Quill, supra, 504 U.S. at 313, 112 S.
Ct. at 1913, 119 L. Ed. 2d 91. The "central purpose" of the fair
apportionment requirement "is to ensure that each State taxes
only its fair share of an interstate transaction." Goldberg v.
Sweet, 488 U.S. 252, 260-261, 109 S. Ct. 582, 588, 102 L. Ed. 2d
607 (1989). 1In order to be fairly apportioned a tax must be both
"internally consistent” and "externally consistent." QOklahoma
Tax Commission v. Jefferson Lines, Inc., 514 U.S. 175, 185, 115
S, Cct, 1331, 1838, 131 I SEd:2d8261 "(1995)

"Internal consistency is preserved when the imposition
of a tax identical to the one in question by every other State
would add no burden to interstate commerce that intrastate
commerce would not also bear." Ibid. This test "simply looks
to the structure of the tax at issue to see whether its identical
application by every State in the Union would place interstate
commerce at a disadvantage as compared with commerce intrastate."

Ibid. "A failure of internal consistency shows as a matter of

3 economists will have at least 4 opinions." (1T72). In an area
where reasonable minds can differ as to which tax policy is best
suited for the State's needs, it is the Director whose opinion is
entitled to prevail.




law that a State is attempting to take more than its fair share
of taxes from the interstate transaction . . . ." Ibid.
Application of the CBT by every State in the Union to taxpayers
in plaintiff's position would not disadvantage interstate
commerce for the benefit of intrastate economic activity.
Pursuant to N.J.S.A. 54:10A-6, a corporation, such as
plaintiff, that is subject to the CBT and which maintains a
regular place of business outside the State, "is obligated to pay
tax only on that portion of its entire net income which is
allocable to this State."” Stryker, supra, 18 N.J. Tax at 272-
273, The amount of the taxpayer's income subject to CBT is
determined by multiplying the corporation's entire net income by
an allocation factor. N.J.S.A. 54:10A-4(b). The factor is equal
to the average of three fractions: a property fraction, a payroll
fraction, and a receipts fraction. The fractions have as their
numerators, the property, payroll, and sales receipts of the
taxpayer fairly attributable to New Jersey, and as their
denominators the total property, payroll and sales receipts of
the taxpayer. Stryker, supra, 18 N.J. Tax at 276-277. The

purpose of the allocation factor is to limit application of the

CBT to only that income that has a sufficient nexus to the State

to satisfy constitutional constraints on State taxation. Central

National-Gottesman, Inc. v. Director, Div. of Taxation, 14 N.J.




Tax 545, 552 (Tax 1995), aff'd, 291 N.J. Super. 277 (App. Div.),

cert. denied, 146 N.J. 569 (1996).
In addition, N.J.S.A. 54:10A-8 allows for adjustments
to the allocation factor to account for any unusual circumstances

that can result in an allocation of too much income to New

Jersey. That statute provides:

If it shall appear to the [Director] that an
allocation factor determined pursuant to
section 6 does not properly reflect the
activity, business, receipts, capital,
entire net worth or entire net income of a
taxpayer reasonably attributable to the
State, he may adjust it by:

(a) excluding one or more factors therein;

(b) including one or more other factors,

L

excluding one or more assets in
computing entire net worth; or

excluding one or more assets in
computing an allocation percentage; or

applying any other similar or different
method calculated to effect a fair and
proper allocation of the entire net

income and the entire net worth
reasonably attributable to the State.

[N.J.S.A. 54:10A-8.]
The Director has promulgated regulations to assist in determining
a taxpayer's allocation factor and any necessary adjustments to
the factor. See N.J.A.C. 18:7-7.1 through N.J.A.C. 18:7-10.1;
Brunswick 7 Ve i iv ion, 135 N.J. 107

(1994) .




Because the CBT has incorporated within its provisions

safeguards to ensure that the tax is imposed only on that income

that is reasonably attributable to New Jersey, its application is
internally consistent for Commerce Clause purposes. If every
State subjected plaintiff to its corporate tax and all of the
States used the allocation and adjustment provisions of the CBT,
plaintiff would be required to pay tax to each State on no more
than the fair share of Lanco's income attributable to each State,
whether that income was from interstate or intrastate activity.
Lanco's interstate activity would suffer no burden from which its
intrastate activity is insulated. The income from each type of
activity would be apportioned only to the States to which it is
reasonably attributable.

In addition, application of the CBT to plaintiff would
satisfy the Commerce Clause's external consistency requirement.
An examination of external consistency looks "to the economic
justification for the State's claim upon the value taxed, to
discover whether a State's tax reaches beyond that portion of
value that is fairly attributable to economic activity within the
taxing State." QOklahoma, supra, 514 U.S. at 185, 115 S. Ct. at
1338, 131 L. Ed. 2d at 272. As explained above, the allocation
and adjustment provisions of the CBT ensure that New Jersey
levies its tax only on that portion of a corporation's income

reasonably attributable to the State. The economic justification




for the imposition of the CBT on plaintiff is the State's

recovery of the expense of providing the roads, police, fire, and

judicial services that protect Lanco's trademarks and service

marks and that create a viable marketplace for ths sale of
merchandise associated with and identified by plaintiff's
intangible property.

(3) The CBT Does Not Discriminate Against Interstate

Commerce Because It Applies To All Corporate
Income Reasonably Attributable To New Jersey,

Whether From Interstate Or Intrastate Activity.

Application of the CBT to plaintiff will not
discriminate against interstate commerce. A State discriminates
against interstate commerce "by providing a direct commercial
advantage to local business" over out-of-state entities.
Northwestern States Portland Cement Co. v. Minnesota, 358 U.S.
450, 458, 79 S. Ct. 357, 362, 3 L. Ed. 2d 421, 427 (1959). The
CBT does not, either on its face or in its application,
disadvantage interstate commerce for the benefit of local
economic activity. The tax applies to all corporate income
reasonably attributable to New Jersey, whether generated from
interstate or intrastate economic activity. The allocation
factor and the adjustment provision ensure that any income not
reasonably attributable to New Jersey will not be subject to the
tax. There is no danger that income from activities that take
place in New Jersey will escape taxation while income from

Lanco's licensing in other States will be subject to tax.
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(4) Lanco's Tax Burden Will Be Fairly Related To The
Sexvices Provided To Plaintiff By New Jersey.

New Jersey's application of the CBT to plaintiff's
income reasonably attributable to the State will be fairly

related to the benefits conferred on Lanco by the use of its

intangible property in New Jersey to generate retail sales of

clothing and merchandise. The fourth prong of the Commerce
Clause test "focuses on the wide range of benefits provided to
the taxpayer, not just the precise activity connected to the
interstate activity at issue." Goldberg, supra, 488 U.S. at 267,
109 S. Ct. at 592, 102 L. Ed. 2d 607. Plaintiff cannot deny that
it enjoys the benefit of services provided by New Jersey.

Foremost among those benefits is the protection
afforded by the New Jersey judiciary to Lanco's rights under the
licensing agreement and its right to protect is trademarks and
service marks. As noted above, the "courts of this state have
long entertained actions to enjoin unfair trade practices
including infringement of trademarks and trade names." Edison
Elec., supra, 203 N.J. Super. at 52. A foreign corporation is
free to initiate suit in New Jersey's courts after filing a
business activities report pursuant to N.J,S.A. 14A:13-15. See
First Family, supra.

In addition, Lanco benefits from New Jersey's
maintenance of a highway system in the State. Lanco's trademarks

and service marks make Lane Bryant's clothing and merchandise
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more appealing and more marketable to shoppers. Increased

vehicular traffic on New Jersey's roads arises as those shoppers
make their way to the Lane Bryant stores. Because Lane Bryant
enjoys increased sales from consumers who use New Jersey's
roadways to travel to its stores, Lanco also benefits from those
well-maintained roads in the form of increase royalty payments.
(2T48) .

Lanco also benefits from an educated workforce in New
Jersey. Lane Bryant can draw on that workforce, thereby reducing
its costs on employee training. (2T48-2T49). As a result, Lanco
receives a percentage of a greater net profit. This is true even
though Lanco employs no people in the State itself.

As Dr. Kearl explained at trial, there is no precise
relationship between the amount of corporate tax collected from
a particular taxpayer and the services provided to that taxpayer
by the State. (2T35). Plaintiff's own witness agrees with this
proposition. (1T58). Typically, State corporate income tax is
based on net revenues. However, the demands placed on a State by
a corporate taxpayer do not necessarily correlate to the amount
the taxpayer's taxable income. One could easily imagine a
corporate software firm with tremendous profits but few demands
on the State in the way of traffic, pollution, or police
protection. On the other hand, a heavy industry may generate few

profits but present the State with significant burdens related to
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transportation needs, pollution, police and fire protection, and

health concerns. (2T35-2T36).

Moreover, Dr. Kearl testified that many of the benefits
that accrue to corporate entities are difficult to quantify
precisely. Additional traffic on a roadway and the expense of
providing an educated workforce are just two of the many areas
that fit into this category. (2T46-2T47).

Surely, the tax that New Jersey seeks to collect from
plaintiff is fairly related to the numerous services that result
in an economic benefit to Lanco from the use and employment of
its property in this State. Lanco's benefit from the provision
of these services is quite tangible -- increased retail sales

resulting in increased profits for plaintiff.

CONCLUSTON
For the foregoing reasons, the Director respectfully
requests that the January 9, 2004 Judgment of the Tax Court be
reversed and that his final determination subjecting Lanco, Inc.
to the Corporate Business Tax be affirmed.
Respectfully submitted,

PETER C. HARVEY
ATTORNEY GENERAL OF NEW JERSEY

it uphhia—

Patrick DeAlmeida
Deputy Attorney General

Dated: Trenton, New Jersey
May 5, 2004
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STRYKER, TAMS & DILL LLP PAUL H. FRANKEL
Two Penn Plaza East c/o MORRISON & FOERSTER LLP
Newark, New Jersey 07105 1290 Avenue of the Americas
(973) 491-9500 New York, New York 10104
(212) 468-8000

Attorneys for Plaintiff
Lanco, Inc.

LANCO, INC., TAX COURT OF NEW JERSEY
a Delaware corporation, DOCKET NO.

Plaintiff,
Civil Action

COMPLAINT
DIRECTOR, DIVISION OF TAXATION, (Corporation Business Tax)

Defendant.

-VS.-

Plaintiff, LANCO, INC. (“Lanco”), a Delaware corporation, seeking review and reversal
of the determination made by the Director of the Division of Taxation (“Director”) by a letter
dated June 26, 1997 (the “Subjectivity Notice™) (a true copy of which is annexed hereto as
Exhibit A) that Lanco is required to file Corporation Business Tax (“CBT") returns from

February 11, 1983 through the present, respectfully says:

Party Plaintiff

1. Unless specified otherwise, all allegations set forth herein shall refer to the period
February 11, 1983 through the present (“the period at issue™).

2. Lanco is a corporation organized under the laws of the State of Delaware, currently

having its principal office at 1105 North Market Street, Suite 902, Wilmington,

Delaware 19899-8985.




3. Lanco was formed to acquire and protect certain trademarks and service marks.
These marks are utilized by Lane Bryant, Inc. (“Lane Bryant”) in connection with nationwide
retail sales, primarily of clothing and accessories.

4. Lanco actively protects its trademarks and service marks from infringement. Lanco
has retained trademark counsel to assist it in protecting its valuable ndemnk;.

5. Lanco has taken numerous actions to protect its rights in its marks in the *

United éutes as well as in foreign jurisdictions, including registration of its marks with the

United States Patent and Trademark Office and in numerous foreign countries as well as the
filing of notices of opposition to the registration of similar marks when appropriate.

6. Lanco does not have any offices or employees in New Jersey. Lanco maintains no
accounts in any banks, brokerage houses, or other finarc:al institutions in New Jersey.

7. Lanco does not hold a certificate, registration, license, or authorization issued by any
New Jersey department or agency authorizing it to engage in business activity within the State.

8. Lanco does not employ or own real prdpeny. tangible personal property or intangible
personal property in New Jersey.

9. Lanco disputes all of the filing requirements and the resulting liabilities set forth in

the Subjectivity Notice.

New J Activiti

10. Lanco licenses the use of trademarks and service marks to Lane Bryant. A portion of

the royalty fees eamned by Lanco is derived from the licensing of trademarks and service marks




used by Lane Bryant in New Jersey. Lane Bryant utilizes the trademarks and service marks in
connection with the sale of clothing and accessories in New Jersey.
11. During the period at issue, Lanco conducted its licensing activities from outside

New Jersey.

12. Lanco submitted a New Jersey Schedule N (Nexus-Immune Activity Declaration) (a
true copy of whxch is annexed hereto as Exhibit B) which it received from the Division of
Taxation (“Division”).

13. After areview of information submitted by Lanco, the Division, by the Subjectivity
Notice, determined that Lanco was purportedly required to file CBT returns for the period at
issue.

14. The Subjectivity Notice constitutes a final determinatior ~f the Director.

15. The amount in controversy, exclusive of penalties and interest, exceeds $2,000.00.
First Claim for Relief

16. Lanco realleges and repeats the allegations of paragraphs 1 through 15.

17. Lanco was not subject to the tax under the CBT Act and is not required to file CBT

returns for the period at issue since it did not engage in sufficient business activities in

New Jersey under N.J.S.A. 54:10A-2.
S  Claim for Relief

18. Lanco realleges and repeaté the allegations of paragraphs 1 through 15.

19. Lanco is engaged in interstate commerce.




20. Any determination that Lanco is required to file CBT returns for the period at issue
and pay CBT taxes on its apportioned Entire Net Income under the CBT Act when Lanco did not
have a “substantial nexus” or substantial physical presence in New Jersey effects a
discriminatory and impermissible burden upon interstate commerce in violation of the
Commerce Clause of the United States Constitution, Article I, Section 8, Clause 3, and is

therefore invalid and unenforceable as to Lanco.
Third Claim for Relief

21. Lanco realleges and repeats the allegations of paragraphs 1 through 15.
22. Any determination that Lanco is required to file CBT returns for the period at issue
effects an arbitrary and unreasonable deprivation of property in violation of the Due Process

Clause of the Fourteenth Amendment to the United States Constitution and of Article I,

paragraph 1 of the New Jersey Constitution (1947).

WHEREFORE, Plaintiff Lanco demands judgment as follows:

A. That the determination that Lanco is required to file CBT returns for the taxable
period February 11, 1983 through the present be reversed and set aside; that Lanco
has not engaged in sufficient activities in New Jersey to be subject to taxation under

the CBT Act.

- That to the extent that the CBT Act is construed to require Lanco to file CBT returns
for the period at issue, such CBT Act be declared null and void and unenforceable as
against Lanco since such Act as so construed violates (i) the Commerce Clause of the

United States Constitution, Article I, Section 8, Clause 3; and (ii) the Due 2rocess




Clause of the Fourteenth Amendment of the United States Constitution and Article I,
paragraph 1 of the New Jersey Constitution (1947).

C. That such other and further relief as the Court may deem just and appropriate be
granted.

STRYKER, TAMS & DILL

" Chatles M. Cosstitadic

Yt Brall g

Attorneys for Plaintiff
Lanco, Inc.

Dated: September 8, 1997

Of Counsel:

HOLLIS L. HYANS, ESQ.
CRAIG B. FIELDS, ESQ.
MORRISON & FOERSTER LLP
1290 Avenue of the Americas
New York, New York 10104
(212) 468-8000
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State of Nefn Jeesey

DEPARTIMENT OF THE TREASURY

DIVISION OF TAXATION
N2
TRENTON NJ 05645-0269

June 26, 1997

LANCO INC.

1105 N. MARKET STREET

PO BOX 8985, SUITE 1300
WILMINGTON DE 19893-8985

ATTN: EDWARD JONES, SECRETARY

RE: LANCO INC.
FID¥ $10-267-535/000

Dear Mr. Jones:
I have received your completed New Jersey Schadule N.

Based on your response to the questionnaire, the corporation is required to file a
New Jersey Corporation Busineas Tax returns from 2/11/83 to the present.

In order to simplify the process of filing these returns, the Division requests the
corporation to file complete 1994 through 1996 New Jersey Corporation Business Tax
returns along with a complete copy of Federal Form 1120, In eddition, the corporation
may in lieu of flling complete New Jersey Corporation Business Tax returns, submit a
schedule reporting the corporation’s Federal taxable income (Line 28) for 1983 through
1993; based on the results of the completed 1994 through 1996 New Jersey Corporation
Business Tax returns, the corporation can apply the average allocation factor of these
:':arstothe 1983 to 1994 years if this factor adequately represents the allocation factor of

0se years,

The requested informstion should be forwarded directly to this office within thirty
(3(;) days from the date hereof. Should you have any questions pleass contact the '
undersigned.

Very truly yours,
Jobn Ristoro,
Auditor

New [ersey Is An Equal Oppartunity Employer « Printed on Recyeled end Recyclable Paper

Da?7
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SCHEDULE N NE. JS-IMMUNE ACTIVITY DEC_ARATION:

1 2960

For taxable year beginning . 19— and ending

CORPOKATION NAME FEDERAL ID NUMBER

o —Onco, (nc. _5l- 02,7535

Read the instructions on the reverse side before completing this schedule.
Did this corporation. during the period covered by this return, perform any of the following activities in New Jersey:

0O ves E No (1) Own. lease or rent any real property in New Jersey?
0O ves B no (2) Lease tangible propernty 1o others for use in New Jersey?
0O ves E'\No (3) Own or lease vehicles registered in New Jersey which are provided to people who are not sales people?

O Yes E No (4) Own, lease or rent any type of propenty located in New Jersey (consignments, inventory, drop shipments, ¢
- like transactions)?

Bves O Ne (5) License the use of any intangible rights from which royalties, licensing fees, etc., are derived for the use o

these rights in New Jersey (for example without ljmitatiops, rofxware licenses, trademarks)?
) Yo datTL of, Aehivih, .. N3 a-r:l 23
0O ves &’ No  (6) Solicit sales in New Jersey for services through the use-of employees, officers, agents and/or independen

contractors or representatives?

O vee a No (7) Perform any type of service in New Jersey (other than solicitation) such as constructing. erecting'. installing
repairing. consulting, training, conducting seminars or mestings or administering credit investigations througt
the use of employees, agents, sub-contractors and/or independent contractors or representatives?

0O ye. B/ No Provide any technical assistance or expentise which is performed in New Jersey through the use of employees.
agents, sub-contractors and/or independent contractors or representatives?

O ye. X No ] Perform'any detail work in New Jersey without limitations such as taking inventory, stocking shelves,
maintaining displays. aranging delivery through the use of employees, agents. sub-contractors and/or
independent contractors or representatives?

0O ve. E No Carry goods. merchandise. inventory. or other propeny into New Jersey for direct sale 1o cusiomers in New
Jersev?

O ve. B’ No Pick-up and/or replace damaged. returned or repossessed goods from New Jersey customers with company
owned vehicles or through contract carriers?

O ves [ No Make pick-ups or deliveries 10 points in New Jersey with company owned vehicles or through contract
carriers” Transportation Companies Only.

O v X ~o Provide any type of maintenance program which is performed in New Jersey by either this enlity or an
independent contractor?

Oyv. B No Have sales representatives who have the authority 10 accept or approve sales orders from cusiomers located
in New Jersey in which acceptance/approval takes place in New Jersey and not from an out-of-state location?

O v B No  (15) Have employees. independent contractors or representatives with in-home offices in New Jersey for which

they are reimbursed for expenses other than telephone or travel? "

3 ve B/:\'u (16) Serve as a general partner in a pannership doing business in New Jersey?

AFFIRMATION OF INFORMATION BY AN OFFICER / RESPONSIBLE INDIVIDUAL
* ety that this schedule, including any accampanying riders. is 10 the best of my knowledge a true. correct and complete report

Edwavd g, Tomes Mule __,S'g'_o_;’(—_“‘_a—_ﬂq._ﬁ-_ et

%f{‘(/“‘d(g?"; : e (—'/N'(‘h,

Da%




CERTIFICATION PURSUANT TO RULE 4:5-1

Pursuant to R. 4:5-], LANCO, INC. certify that the matter in

controversy is not the subject of any other action pending in any court or

arbitration proceeding and that no such proceeding is contemplated.

Claedi YA CoFBdrwn

Charles M. Costenbader

Dated: September 8, 1997




CERTIFICATION OF SERVICE

The undersigned, an attorney-at-law of the State of New
Jersey, hereby certifies as follows: |

L On September 8, 1997 I caused a copy of the within
complaint to be personally served upon Peter Verniero, Attorney General of the
State of New Jersey. ' |

2 On September 8, 1997 I also caused a copy of the within
Complaint to be personally served upon Richard D. Gardiner, Director, New
Jersey Division of Taxation. .

I certify that the foregoing statements made by me are true. I

am aware that if these statements are willfully false, I am subject to punishment.

G I Ra N

-Charles M. Costenbader

Dated: September 8, 1997




PETER VERNIERO
Attorney General of New Jersey
Attorney for Defendant

Director, Division of Taxation
R.J. Hughes Justice Complex
P.O. Box 106
Trenton, New Jersey 08625-0106

By: Patrick DeAlmeida
Deputy Attcrney General
(609) 984-0183

TAX COURT -OF NEW JERSEY
DOCKET NO. 005329-1997

LANCO, INC.,
a Delaware corporation,

o o0 ¥

Plaintiff,

V.

DIRECTOR, DIVISION
OF TAXATION,

S8 00 40 08 40 e se ee we

Defendant.

*

Defendant Director, Division of Taxation, by way of the

undersigned counsel, hereby responds to the allegations set forth

in the Complaint, and by way of an Answer to said Complaint states:

STATE TAX INFORMATION SCHEDULE

Admitted.

Admitted.
Admitted.
Admitted.
Admitted.
Admitted.

Admitted.




.Admitted.
Barty Plaintiff

> 1S Defendant neither admits nor denies the allegations
set forth in paragraph 1 of the Complaint, as said allegations do
not call for a response from defendant.

2. Adnmitted.

3. Defendant lacks sufficient information or knowledge
to either admit or deny the allegations set forth in the firsg
sentence of paragraph 3 of the Complaint. Defendant admits the
allegations set forth in the second sentence of paragraph 3 of the
Complaint.

4. Dafend;nt lacks sufficient information or knowledge
to either admit or deny the allegations set forth in paragraph 4 of
the Complaint.

5. Defendant lacks sufficient information or knowledge
to either admit or deny the allegations set forth in paragraph 5 of
the Complaint.

6. Defendant lacks sufficient information or knowledge
to either admit or deny the allegations set forth in paragraph 6 of

the Complaint.

7. Defendant lacks sufficient information or knowledge

to either admit or deny the allegations set forth in paragraph 7 of
the Complaint.

8. Defendant lacks sufficient information or knowledge
to either admit or deny the allegations set forth in paragraph 8 of

the Complaint.




Admitted.

New Jersey Activities
10. Admitted.

11. Defendant lacks sufficient information or knowledge

to either admit or deny the allegations set forth in paragraph 11
of the Complaint.
12. Admitted.
13. 'Admitted.
14. Admitted.
15. Admitted.
Eirst Cla.m for Relief
16. Defendant repeats and realleges each response to the
allegations set forth in paragraphs 1 through 15 of the Complaint
as if fully set forth herein.
17. Denied.
Second Claim for Relief
18. Defendant repeats and realleges each response ‘to the
allegztions set forth in paragraphs 1 through 17 of the Complaint
as if fully set forth herein.
19. Admitted.
20. Denied.
Third Claim for Relief
21. Defendant repeats and realleges each response to the
allegations set forth in paragraphs 1 through 20 of the Complaint
as if fully set forth herein.

22. Denied.




WHEREFORE, defendant respectfully requests the following
relief from the Court:

a) dismissal of the Complaint with prcjudicc}

b) the entry of judgment in favor of datcndané and
against plaintiff affirming the June 26, 1997 final determination

of the Director, Division of Taxation.

FIRST AFFIRMATIVE DEFENSE
At a)l times and in all respects the Director has acted

with respect to plaintiff in accordance with all controlling
statutes and regulations.
SECOND AFFIRMATIVE DEFENSE
The Complaint fails to state a claim upon which relief
can be granted.
THIRD AFFIRMATIVE DEFENSE
The June 26, 1997 final determination of the Director is
sound in all respects and comports with all controlling statutes
and regulations.
DESIGNATION OF TRIAL COUNSEL
Pursuant to R. 4:5-1(c) Deputy Attorney General Patrick
DeAlmeida is hereby designated as trial counsel for defendant.
Respectfully submitted,

PETER VERNIERO
ATTORNEY GENERAL OF NEW JERSEY

%, s

Patrick DeAlmeida
Deputy Attorney General

DATED: Trenton, New Jersey
November 7, 1997

Da16




CERTIFICATION
I hereby certify as follows:

1. On November 7, 1997, I caused to be filed with the

Clerk of the Tax Court an original and one (1) copy of the within

Answver.
2. In addition, on that day, I served by first-class,
United States mail, a copy of the within Answer on the following:
Charles M. Costenbader, Esq. .
Stryker, Tams & Dill
Two Penn Plaza East
Newark, New Jersey 07105
Paul H. Frankel, Esqg.
Morrison & Foerster
1290 Avenue of the Americas
New York, New York 10104

3. The within Answer was filed and served within sixty
days of service of the Complaint on defendant.

4. There are no other proceedings either pending or
contemplated with respect to the matter in controversy in this
action and no ‘other parties who should be joined in the action
within the meaning of R, 4:5-1.

S. The foregoing statements made by me are true. I am

aware that if any of the foregoing statements made by me are

wilfully false, I am subject to punishment.

/f,@z 0

Patrick DeAlmeida
Deputy Attorney General

Trenton, New Jersey
November 7, 1997
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IN 05 2ERS

0CT 06 1999
McCARTER & ENGLISH, LLP JOHN J. FARMER, JR.
Charles M. Costenbader, Esq. ATTORNEY GENER.ﬁfl.quﬂ D. PiZZuT70, J.T.C.
Four Gateway Center NEW JERSEY
100 Mulberry Street Attorney for Defendant
Newark, New Jersey 07102 Director, Division of Taxation
R.J. Hughes Justice Complex
PAUL H. FRANKEL, ESQ. 25 Market Street
¢/o Morrison & Foerster LLP P.O. Box 106
1290 Avenue of the Americas Trenton, New Jersey 08625
New York, NY 10104 By: Patrick DeAlmeida
Deputy Attorney General

o
J
J

Attorneys for Plaintiff

TAX COURT OF NEW JERSEY
DOCKET NO. 005329-1997

LANCO, INC,,

Plaintiff, Civil Action

V.
DIRECTOR, DIVISION OF TAXATION, JOINT STIPULATION OF FACTS

Defendant.

The parties hereby stipulate to the following facts for the purposes of the issues pending
in the above-entitled matter only. Entry into this Joint Stipulation of Facts does not constitute a
waiver of any objections as to the relevancy of the stipulated facts contained therein.

1 The issue in this case is whether Lanco, Inc. (“Lanco”) is subject to tax under the
Corporation Business Tax (“CBT") Act and is required to file CBT returns for the period
February 11, 1983 through the present (“the period in issue”). Unless otherwise specified, all
statements below refer to the period in issue.

23 Attached hereto as Exhibit A is a copy of the Complaint that was timely filed by

Lanco. Attached to the Complaint is a copy of the determination issued by the Division of

ny-216848




Taxation (“Division”) to Lanco dated June 26, 1997, asserting that Lanco is required to file CBT
returns for the period in issue (the “Subjectivity Notice™). Also attached to the Complaint is a
copy of the New Jersey Schedule N (Nexus-Immune Activities Declaration) which was
submitted by Lanco to the Division.

3 Attached hereto as Exhibit B is a copy of the Answer that was filed by the
Director, Division of Taxation (“Director™). -

4, Lanco was incorporated in Delaware on December 15, 1982.

5. Lanco was formed to own, protect and license various trademarks, trade names

and service marks (together, the “marks™).

6. Lanco has registered all of its marks with the United States Patent and Trademark
Office. Attached hereto as Exhibit C is an example of such a registr=*‘on for one of the marks.

7: Lanco also registered its marks in numerous countries outside of the United States
of America. Attached hereto as Exhibit D is a schedule of the dates that applications for some of
such registrations were filed in other countries, copies of the registrations, and print-outs of the
records maintained concerning the registrations.

8. No registration of any of the marks was ever obtained in the State of New Jersey
by Lanco.

9. Lane Bryant, Inc. (“Lane Bryant”) was incorporated in Delaware on April 26,

10.  Lane Bryant is engaged in the nationwide retail sale of women’s clothing and

accessories.

11.  Lanco and Lane Bryant are related by common ownership. Both Lanco and Lane

Bryant are indirect subsidiaries of The Limited, Inc.
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12.  Pursuant to written agreement, Lanco licenses the use of its marks to Lane Bryant.
Attached hereto as Exhibit E is a copy of the license agreement that is currently in effect.

13.  Lanco receives royalty payments from Lane Bryant. The royalties are at arm’s
length rates.

14.  Lane Bryant utilizes the marks in its business throughout the United States,
including in New Jersey.

15.  Lanco conducts all of its licensing activities from outside of New Jersey.

16.  Lanco maintains no bank account, certificate of deposit or other financial
accounts or safe deposit boxes at a banking institution within the State of New Jersey.

17.  Lanco holds no interests in real property located in the State of New Jersey.

18.  Lanco does not own any interest in tangible personal property loczi2d in the
State of New Jersey.

19.  Lanco has never maintained an office in the State of New Jersey. Originally,
from 1983 through 1988, its offices were at 2625 Concord Pike, Wilmington, Delaware.
Beginning January 9, 1989, Lanco’s office was located at 1404 Foulk Road, Foulkstone Plaza,
Wilmington, Delaware. From 1990 through the present, Lanco has had its office at

1105 North Market Street, Suite 902, Wilmington, Delaware 19899-8985.

20.  Lanco has no officers or employees performing work for it in the State of

New Jersey.
21.  Lanco’s Board of Directors has never held any meetings in the State of

New Jersey. Lanco’s shareholders have never held any meetings in the State of New Jersey.
22.  Lanco has no agents in the State of New Jersey.

23.  Lanco has never organized or sponsored any meetings in the State of New Jersey.
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24. Lanco has purchased no goods or services from a contractor, subcontractor or

vendor located in the State of New Jersey.

25.  All of Lanco’s activities concerning the protection of its marks occur outside
New Jersey.
26.  Attached as Exhibit F is Plaintiff’s Respcense to Defendant’s First Supplemental

Interrogatories.

McCARTER & ENGLISH, LLP

Sl blnkl o oy

Attorney for Plaintiff McCarter & English, LLP
c/o Morrison & Foerster LLP Attorneys for Plaintiff
1290 Avenue of the Americas Four Gateway Center
New York, NY 10104 100 Mulberry Street
(212) 468-8000 Newark, NJ 07102

(973) 622-4444
Dated: Opm [f, / 7f7

JOHN J. FARMER, JR.
Attorney General of New Jersey

By: K M MM’
Patrick DeAlmeida
Deputy Attorney General
Attorney for Defendant
Director, Division of Taxation
R.J. Hughes Justice Complex
25 Market Street
P.O. Box 106
Trenton, NJ 08620
(609) 984-0183

Dated: W{ /77?

/

ny-216848




EXHIBIT A

Da21




STRYKER, TAMS & DILL LLP PAUL H. FRANKEL
Two Penn Plaza East c/o MORRISON & FOERSTER LLP
Newark, New Jersey 07105 1290 Avenue of the Americas
(973) 491-9500 New York, New York 10104
(212) 468-8000

Attorneys for Plaintiff
Lanco, Inc.

LANCO, INC., TAX COURT OF NEW JERSEY
a Delaware corporation, DOCKET NO.

Plaintiff,
Civil Action

COMPLAINT
DIRECTOR, DIVISION OF TAXATION, (Corporation Business Tax)

Defendant.

=VS.-

Plaintiff, LANCO, INC. (“Lanco”), a Delaware corporation, seeking review and reversal
of the determination made by the Director of the Division of Taxation (“Director™) by a letter
dated June 26, 1997 (the “Subjectivity Notice™) (a true copy of which is annexed hereto as
Exhibit A) that Lanco is required to file Corporation Business Tax (“CBT") returns from

February 11, 1983 through the present, respectfully says:

Party Plaintiff

1. Unless specified otherwise, all allegations set forth herein shall refer to the period
February 11, 1983 through the present (“the period at issue™).

2. Lanco is a corporation organized under the laws of the State of Delaware, currently

having its principal office at 1105 North Market Street, Suite 902, Wilmington,

Delaware 19899-8985.




3. Lanco was formed to acquire and protect certain trademarks and service marks.
These marks are utilized by Lane Bryant, Inc. (“Lane Bryant™) in connection with nationwide
retail sales, primarily of clothing and accessories.

4. Lanco actively protects its trademarks and service marks from infringement. Lanco
has retained trademark counsel to assist it in protecting its valuable trademnrk.s.

5. Lanco has taken numerous actions to protect its rights in its marks in the *

United States as well as in foreign jurisdictions, including registration of its marks with the

United States Patent and Trademark Office and in numerous foreign countries as well as the
filing of notices of opposition to the registration of similar marks when appropriate.

6. Lanco does not have any offices or employees in New Jersey. Lanco maintains no
accounts in any banks, brokerage houses, or other financial institutions in New Jersey.

7. Lanco does not hold a certificate, registration, license, or authorization issued by any
New Jersey department or agency authorizing it to engage in business activity within the State.

8. Lanco does not employ or own real property, tangible personal propeity or intangible
personal property in New Jersey.

9. Lanco disputes all of the filing requirements and the resulting liabilities set forth in

the Subjectivity Notice.
Newi s A ctiviti

10. Lanco licenses the use of trademarks and service marks to Lane Bryant. A portion of

the royalty fees eamed by Lanco is derived from the licensing of trademarks and service marks




used by Lane Bryant in New Jersey. Lane Bryant utilizes the trademarks and service marks in
connection with the sale of clothing and accessories in New Jersey.

11. During the period at issue, Lanco conducted its licensing activities from outside
New Jersey.

12. Lanco submitted a New Jersey Schedule N (Nexus-Immune Activity Declaration) (a
true copy of which is annexed hereto as Exhibit B) which it received from the Division of
Taxation (“Division™).

13. After a review of information submitted by Lanco, the Division, by the Subjectivity
Notice, determined that Lanco was purportedly required to file CBT returns for the period at
issue.

14. The Subjectivity Notice constittes a final determination of the Director.

15. The amount in controversy, exclusive of penalties and interest, exceeds $2,000.00.

First Claim for Relief

16. Lanco realleges and repeats the allegations of paragraphs 1 through 15.

17. Lanco was not subject to the tax under the CBT Act and is not required to file CBT

returns for the period at issue since it did not engage in sufficient business activities in

New Jersey under N.J.S.A. 54:10A-2.
s 1 Claim for Relief

18. Lanco realleges and repeats the allegations of paragraphs 1 through 15.

19. Lanco is engaged in interstate commerce.




20. Any determination that Lanco is required to file CBT returns for the period at issue
and pay CBT taxes on its apportioned Entire Net Income under the CBT Act when Lanco did not
have a “substantial nexus” or substantial physical presence in New Jersey effects a
discriminatory and impermissible burden upon interstate commerce in violation of the
Commerce Clause of the United States Constitution, Article I, Section 8, Clause 3, and is

therefore invalid and unenforceable as to Lanco.

21. Lanco realleges and repeats the allegations of paragraphs 1 through 15.

22. Any determination that Lanco is required to file CBT returns for the period at issue
effects an arbitrary and unreasonable deprivation of property in violation of the Due Process
Clause of the Fourteenth Amendment to the United States Constitution and of Article I,

paragraph 1 of the New Jersey Constitution (1947).
WHEREFORE, Plaintiff Lanco demands judgment as follow="

A. That the determination that Lanco is required to file CBT returns for the taxable
period February 11, 1983 through the present be reversed and set aside; that Lanco

has not engaged in sufficient activities in New Jersey to be subject to taxation under

the CBT Act.

B. That to the extent that the CBT Act is construed to require Lanco to file CBT returns
for the period at issue, such CBT Act be declared null and void and unenforceable as
against Lanco since such Act as so construed violates (i) the Commerce Clause of the

United States Constitution, Article I, Section 8, Clause 3; and (ii) the Due Process

Da26




Clause of the Fourteenth Amendment of the United States Constitution and Article I,

paragraph 1 of the New Jersey Constitution (1947).

C. That such other and further relief as the Court may deem just and appropriate be
granted.

STRYKER, TAMS & DILL

BY: (C :
Charles M. Costenbader

Attorneys for Plaintiff
Lanco, Inc.

Dated: September 8, 1997

Of Counsel:

HOLLIS L. HYANS, ESQ.
CRAIG B. FIELDS, ESQ.
MORRISON & FOERSTER LLP
1290 Avenue of the Americas
New York, New York 10104
(212) 468-8000
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Stute of Nefn Jersey

DIPARTIENT OF THE TREASURY
DIvSioN OF TAXATION

N s
TRENTON NJ 08646-0269
June 26, 1997

LANCO INC.

1105 N. MARKET STREET

PO BOX 8985, SUITE 1300
WILMINGTON DE 19899-8985

ATTN: EDWARD JONES, SECRETARY

RE: LANCO INC.
FID# 510-267-535/000

Dear Mr. Jones:
I have received your completed New Jersey Schedule N.

Based on your response to the questionnaire, the corporation is required to file a
New Jersey Corporation Business Tax returns from 2/11/83 to the present.

In order to simplify the process of filing these renwns, the Division requests the
corporation to file complete 1994 through 1996 New Jersey Corporation Business Tax
returns along with a complete copy of Federal Form 1120, In edditi-n, the corporation
may in lieu of filing complete New Jersey Corporation Business Tax returns, submit a
schedule reporting the corporation’s Federal taxable income (Line 28) for 1983 through
1993; based on the results of the completed 1994 through 1996 New Jersey Corporation
Business Tax returns, the corporation can spply the average allocation factor of these

:';autothe 1983 10 1994 years if this factor adequately represents the allocation factor of
05¢ years,

The requested informstion should be forwarded directly to this office within thirty
(3%) days from the date bereof. Should you have any questions please contact the '
undersigned.

Very truly yours,
Jobn Ristoro,
Auditor

New Jerscy Is An Equal O; 2 wtunily Employer ¢ Printed on Recycled and Recyclable Paper
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SCHEDULE N NE. JS-IMMUNE ACTIVITY DEC_ARATION:

.96

For taxable vear beginning 19 and ending

CORPORATION NAME FEDERAL ID NUMBER

LO—r\(_c, \ne. Sl- 02,7535
Read the instructions on the reverse side before completing this schedule.

Did this corporation. during the period covered by this return, perform any of the following activities in New Jersey:
0O ves B’ No (1) Own. lease or rent any real property in New Jersey?
Oves Bno (2) Lease tangible propenty 1o others for use in New Jersey?
0O ves Z:No (3) Own or lease vehicles registered in New Jersey which are provided to people who are not sales people?

0O ves B No  (4) Own, lease or rent any type of propenty located in New Jersey (consignments, inventory, drop shipments, ¢
like transactions)?

Byee O No  (5) License the use of any intangible rights from which royalties, licensing fees, etc., are derived for the use o
these rights in New Jersey (for example wimoutmniuu':o_r:. foftwm licenses, trademarks)?
WWEF 4L of Aetvih, . N3 "lga
&' No  (6) Solicit sales in New Jersey for services through the use-of employees, officers, agents and/or independen

contractors or representatives?

D Yes

0O ves & No () Perform any type of service in New Jersey (other than solicitation) such as constructing. erecting, installing
repairing. consulting. training, conducting seminars or meetings or administering credit investigations througt
the use of employees, agents, sub-contractors and/or independent contractors or representatives?

O ve. E/No Provide any technical assistance or expertise which is performed in New Jersey through the use of emplovees.
agents. sub-contractors and/or independent contractors or representatives?

0O ye. K No 3 Pcrform'my detail work in Mow Jersey without limitations such as taking inventory, stocking shelves,
maintaining displays. arranging delivery through the use of employees, agents. sub-contractors and/or
independent contractors or representatives?

O ve. K No Carry goods. merchandise. inventory. or other propeny into New Jersey for direct sale to customers in New
Jersev?

O ve. E’ No Pick-up and/or replace damaged. returned or repossess d goods from New Jersey customers with company
owned vehicles or through centract carriers?

O e B No Make pick-ups or deliveries 10 points in New Jersey with company owned vehicles or through contract
carriers” Transportation Companies Only.

0O v E No Provide any type of maintenance program which is performed in New Jersey by either this entity or an
independent contractor? ;

Ove. B (14) Have sales representatives who have the authority to accept or approve sales orders from customers located
in New Jersey in which acceptance/approval takes place in New Jersey and not from an out-of-state location?

O ve B’.\'u (15) Have employees. independent contraciors or representatives with in-home offices in New Jersey for which
they are reimbursed for expenses other than telephone or travel?

Vi
Ve B/Nu (16) Serve as a general pantner in a paninership doing business in New Jersey?

AFFIRMATION OF INFORMATION BY AN OFFICER / RESPONSIBLE INDIVIDUAL
>ttty that this schedule. including any accompanying riders, is 1o the heat of my knowledge a true, correct and complete repart

Egwavc gd. . umes Mle .-S{e'}_"&ﬂx\_ o

%f(wua(g‘?m—c: - e Gf1e[q

Da30

-




CERTIFICATION PURSUANT TO RULE 4:5-1

Pursuant to R. 4:5-1, LANCO, INC. certify that the matter in
controversy is not the subject of any other action pending in any court or

arbitration proceeding and that no such proceeding is contemplated.

Clredi VA CoTPlers

Charles M. Costenbader

Dated: September 8, 1997




CERTIFICATION OF SERVICE

The undersigned, an attorney-at-law of the State of New
Jersey, hereby certifies as follows:

L On September 8, 1997 I caused a copy of the within
complaint to be personally served upon Peter Verniero, Attorney General of the
State of New Jersey.

2. On September 8, 1997 I also caused a copy of the within
Complaint to be personally served upon Richard D. Gardiner, Director, New
Jersey Division of Taxation. '

I certify that the foregoing statements made by me are true. I

am aware that if these statements are willfully false, I am subject to punishment.

Clodiu TOAme A

Charles M. Costenbader

Dated: September 8, 1997




EXHIBIT B




PETER VERNIERO .
Attorney General of New Jersey
Attorney for Defendant

Director, Division of Taxation
R.J. Hughes Justice Complex
P.O. Box 106
Trenton, New Jersey 08625-0106

By: Patrick DeAlmeida

Deputy Attorney General
(609) 984-0183

TAX COURT -OF NEW JERSEY
DOCKET NO. 005329-1997

LANCO, INC.,
a Delaware corporation,
Plaintiff,
v.

DIRECTOR, DIVISION
OF TAXATION,

Defendant.

9 es 00 es se an s ae e s

Defendant Director, Division of Taxation, by way of the

undersigned counsel, hereby responds to the allegations set forth

in the Complaint, and by way of an Answer to said Complaint states:

STATE TAX INFORMATION SCHEDULE

Admitted.

Admitted.
Admitted.
Admitted.
Admitted.
Admitted.

Admitted.




.Admitted.
Party Plaintiff

1. Defendant neither admits nor denies the allegations
set forth in paragraph 1 of the Complaint, as said allegations do
not call for a response from defendant.

2. Admitted.

3. Defendant lacks sufficient information or knowledge
to either admit or deny the allegations set forth in the first
sentence of paragraph 3 of the Complaint. Defendant admits the
allegations set forth in the second sentence of paragraph 3 of the
Complaint.

4. Defendant lacks sufficient information or knowledge
to either admit or deny the alleqaﬁions set forth in paragraph 4 of
the Complaint.

5. Defendant lacks sufficient informatio~ or knowledge
to either admit or deny the allegations set forth in paragraph 5 of
the Complaint.

6. Defendant lacks sufficient information or knowledge

to either admit or deny the allegations set forth in paragraph 6 of

the Complaint.

7. Defendant lacks sufficient information or knowledge

to either admit or deny the allegations set forth in paragraph 7 of
the Complaint.

8. Defendant lacks sufficient information or knowledge
to either admit or deny the allegations set forth in paragraph 8 of
the Complaint.




Admitted.

New Jersey Activities
10. Admitted.

11. Defendant lacks sufficient information or knowledge

to either admit or deny the allegations set forth in paragraph 11
of the Complaint.
12. Admitted.
13. 'Admitted.
14. Admitted.
Admitted.
Eirst Claim for Relief
16. Defendant repeats and realleges each response to the
allegations set forth in paragraphs 1 through 15 of the Complaint
as if fully set forth herein.
17. Denied.
Second Claim for Relief
18. Defendant repeats and realleges each response tc the
allegations set forth in paragraphs 1 through 17 of the Complaint
as if fully sec forth herein.
19. Admitted.
20. Denied.
Third Claim for Relief
21. Defendant repeats and realleges each response to the
allegations set forth in paragraphs 1 through 20 of the Complaint
as if fully set forth herein.

22. Denied.




WHEREFORE, defendant respectfully requests the following
relief from the Court:
a) dismissal of the Complaint with prejudice;

b) the entry of judgment in favor of defendant and
against plaintiff affirming the June 26, 1997 final determination

of the Director, Division of Taxation.

FIRST AFFIRMATIVE DEFENSE
At all times and in all respects the Director has acted

with respect to plaintiff in accordance with all controlling
statutes and regulations.
SECOND AFFIRMATIVE DEFENSE
The Complaint fails to state a claim upon which relief
can be granted.
THIRD AFFIRMATIVE DEFENSE
The June 26, 1997 final determination of the Director is
sound in all respects and comports with all controlling statutes
and regulations.
DESIGNATION OF TRIAL COUNSEL
Pursuant to R. 4:5-1(c) Deputy Attorney General Patrick
DeAlmeida is hereby designated as trial counsel for defendant.
Respectfully submitted,

PETER VERNIERO
ATTORNEY GENERAL OF NEW JERSEY

Patrick DeAlmeida
Deputy Attorney General

DATED: Trenton, New Jersey
November 7, 1997




CERTIFICATION
I hereby certify as follows:
1. On November 7, 1997, I caused to be filed with the
Clerk of the Tax Court an original and one (1) copy of the within

Answver.

2. In addition, on that day, I served by first-class,

United States mail, a copy of the within Answer on the following:
Charles M. Costenbader, Esgq. .
Stryker, Tams & Dill
Two Penn Plaza East
Newark, New Jersey 07105
Paul H. Frankel, Esq.
Morrison & Foerster
1290 Avenue of the Americas
New York, New York 10104

<Y The within Answer was filed and served within sixty
days of service of the Complaint on defendant.

4. There are no other proceedings either pending or
contemplated with respect to the matter in controversy in this
action and no -other parties who should be joined in the action
within the meaning of R. 4:5-1.

5. The foregoing statements made by me are true. I am

aware that if any of the foregoing statements made by me are

wilfully false, I am subject to punishment.

/d/,/’{a:( Mk s

Patrick DeAlmeida
Deputy Attorney General

Trenton, New Jersey
November 7, 1997
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Int. Cl.: 42
Prior U.S. Cl.: 101

©

Reg. No. 1,363,867

United States Patent and Trademark Office  Registered Oct. 1, 1985

SERVICE MARK
PRINCIPAL REGISTER

LANE BRYANT

LANCO, INC. (DELAWARE CORPORATION) OWNER OF US. REG. NOS. 633237 AND
2625 CONCORD PIKE 1,293,460
WILMINGTON, DE 19803

FOR: RETAIL WOMEN'S CLOTHING STORE SER. NO. 532,773, FILED 4-18-1985.
SERVICES, IN CLASS 42 (U.S. CL. 101). P

FIRST USE 0-0-1911; IN COMMERCE ¢
0-0-1911. G. MAYERSCYOFF, EXAMINING ATTORNEY
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Country

Benelux

China

Columbia

Greece

Guatemala (one class)
Guatemala (another class)
Haiti

Italy

Janaica

Mauritius

Mexico

Philippines

South Korea

Thailand

Turkey

Uruguay

Date of
Application

December 20, 1986
February 3, 1986
August 1, 1985
July 28, 1988
December 23, 1987
December 30, 1987
July 10, 1985
July 1, 1988
August 2, 1985
April 15, 1987
August 1, 1990
August 10, 1988
July 19, 1985
July 22, 1988
December 5, 1985
August 29, 1985

Date of

Registration

February 9, 1987
October 30, 1986
September 13, 1990
October 17, 1991
March 22, 1989
October 3, 1988
December 27, 1985
October 29, 19%0
February 5, 1992
November 6, 1987
November 27, 1990
December 2, 1991
August 8, 1986
May 15, 1989
December 5, 1985
May 8, 1986




Date : 07/23/1993
PRINT-OUT OF RECORD

Lance, Inc.
1105 North Market Street
Wilmington, Delaware 19801

Trademark-name LANE BRYANT

Country BENELUX
Class(es) 25,40,42
File number D/651

Union priority : country
Union priority : number
Union priority : date

Application date 12/20/1986
Application number

Publication date

Registration date 02/08/198/
Registration number 427,266

Renewal date 02/09/1997
Tax date
Use date

Goods and services $

Clothing, boots, shoes and slippers, in International
Class 25;

Tailoring, in International Class 40; and

Fashion consultancy, fashion rentals, in International
Class 42.

Date of 1st use

Declaration Section 8
Section 15

Disclaimer

Registered User

Comment




BENELUX-MERKENBUREAU BUREAU BENELUX DES MARQUE
BEWLIS VAN INSCHRUVING CERTFICAT D'ENREGISTREMENT

15 09 1987

500101 US 000017

427266 6F0P63/709 02 1987, 10.00
09 02 1997
Lanco, Inc., een Delaware corporetie

2625 Concord FPike
Wilmington — Delaware 19803, Ver.St.v.Am.

Hogehi lweg 3, 1101 CA ﬁmstgrdam-Zuidoosf. Neder Land .

LANE BRYANT

KL 25 Kleding, laavrzen, schoenen, slippers.
KL 40 Kleermakerije.

Kl 42 Kledingadviezen, kledingverhuur.

25 40 42

FUBL: I 10 1987




Verklaring der codering
Volgorde van publikatie (voorafgegsan door codering):

01 Nummer van de inschrijving alsmede dagtekening (dag, uur enminuut)
van het depot;

02 Datum waarop de geldigheidsduur van de inschrijving verstrijkt:

03 Naam van de deposant;

04 Adres (straat);

05 Plaats en land,

06 In voorkomend geval. vermelding van het comspondcnundnx van
de deposant;

08 Afbeelding van het woordmerk:

08 Afbeelding van het beeldmerk:

(Combinate woordmerk/beeldmark)

10 Afbeelding van het beeldmerk:

(Niet in combinatie met een woordmerk)

11 In voorkomend geval, vermelding van een collectief merk,
afgekort COLL:

12 In voorkomend geval, de vermelding dat het merk of een deel van
het merk dnedimensionaal is en onder andere dat het bestast uit
de vorm van de waar of de verpakking: in voorkomend geval,
vermelding van de kleur(en) indien deze als onderscheidend bestand-
deel aangemerkt wordt (worden) alsmede in voorkomend geval, een
beschrijving van de delen van het merk met de daarop betrekking
hebbende kleuraanduiding: eveneens in voorkomend geval de
vermelding var. de klasse-aanduiding van de beeldelementen van
het merk;

13 —Klasseaancuiding alsmede de opgave van waren en diensten

waarvoor het merk is bestemd;
= voor de depots ex artikel 40: beroep op het bestaan van het
verkregen recht voor de vermelde diensten;

14 Klasseopsommung (00 = 1ot en met).

15 — Voor de depots ex artikel 30:

Aard en 1ydsup der feiten die het verkregen recht hebben doen
ontsiaanin Belgie (B). m Nederland (N) en in Luxemburg (L) alsmede
eveniugie toevoeging van de aanduiding “'voor een deel der waren®
(oeel van de eerder genoemde viaren).

= Voor de dedots ex artike! 40:
vermelding van het jaar van het eerste gebruik:

1€ Nummer(s) en datum (data) van de voor B (Belgié). N (Nederland)
en L (Luxemnburg) van kracht zijnde nationale of internationale depots
of inschrijvingen (I is de internationale inschrijving), alsmede
vermelding van het nummer van het basisdepot in B (Belgi¥). N
(Nederland] of L (Luxembury): indien er achter een depot of
inschrijving tvsee of meer data zijn vermeld dan is de laatste datum
die waarop de bescherming van het depot (inschrijving) een aanvang
nam;

17 In voorkomend geval, vermelding van het recht van voorrang als
bedoeld in artkel 4 van het Verdrag van Parijs tot bescherming van
de Industriéle Eigendom.

18 Dagiekening van de vernieuwing:

19 In voorkomend geval de vermelding van de licenties.

89 Publikatiedatum van de inschrijving en van de vernieuwing.

Explication des codes
Ordre de la publication (précédé d’un code):
01 Numirodol‘megcummaimnthdauoouv heure et minute

02 Dnodmmahmwmmlcmmmt
03 Nom du déposant;

04 Adresse (rue);

05 Localne et pays:

06 Le cas échéant, I'indication de I'adresse pos:ale du déposant;

08 La reproduction de la marque verbale;

09 La reproduction de la marque figurative;
(Combinaison marque verbale/marque figurative)

10 La reproduction de s marque figurative;

(Pas en combinaison avec une marque verbale)

11 Le cas échéant, I'indication qu'il s’agit d’'une marque collective, e
abrégé COLL:

12 Le cas échéant. la mention que la marque ou une partie de la marque
est & trois dimensions, constituée entre autres par la forme di
produit ou du conditionnement: le cas échéant, I'indication de la o
des couleur(s) si celle(s)-ci est (sont) revendiquée(s) a titre d'élemen
disunctif ainsi que, le cas échéant, une description des éléments de
la marque avec I'indication des couleurs s’y rapportant; le cas échéan
Iindicai.on de a classification des éléments figuratifs de la marque

13 — L'indication des classes sinsi que la liste des produits et des service:
que la marque est destinée & couvrir;

= pour les dépdts ex article 40: revendication de I'existence du dror
acquis pour les services mentionnés;

14 Enumération des classes (00 = a);

15 — Pour les dépdts ex article 30:

La nature et le moment des 1aits qui ont donné naissance aw
droits acquis en Belgique (B), aux Pays-Bas (N) et au Luxembourg
(L) ainsi que I'adjonction éventuelle de i'indication “pour une
partie des produits’”’ (partie des produits nommeés ci-dessus).

= Pour les dépdts ex articie 40:
indication: de I'année du premier usege.

16 Numéro(s) et date(s) des dépdls ou enregistrements nationaux Ot
internationaux en vigueur en Belgique (B), aux Pays-Bas (N) et aL
Luxembourg (L); ainsi que I'indication du numéro du dépd: de base
en Belgique (B), aux Pays-Bas (N} et au Luxembourg (L); si un dépd:
Ou un enregistrement est survi de deux ou de plusieurs dates. c'est
la derruére date qui détermine le point de départ de la protection di
dépdt/de I'enregistrement; (| = enregistrement international);

17 Les cas échéant, I'indication du droit de priorité visé & I'article 4 de
la Convenuion de Paris pour la protection de la Propriéié Industrielie

18 Date du renouvellement;
19 Le cas échéant, la mention des licences.

99 Date de publication d'enregistrement et de renouvellement.




Benelux trademarks

@
o
Explanation of the code figures appearing on the
certificate
Use requirements 00 code indicating applicant, home country and
@ agent
Benelux trademarks must be used on a commercial scale
within the three years following the filing date and such 01 registration number . filing number/filing date
use should not be interrupted for 5 years or longer. & tlime .
Licensing 02 expiration date
o Trademark licences can only be invoked against third 03 applicant's name
parties if recorded with the Benelux Trademarks Office.
Licences not laid down in writing are null en void. 04/05 address
Assignment 06 address for service
Y Benelux trademarks may be freely assigned without oc trademark word 3
equally transferring the business.
Only registered assignments may be invoked against 09710 reproduction of designmark
third paries.
11 COLL=collective mark
12 it applicable: indication 3-dimensional mark,
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