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whereaupon,

1 move to solid

ard vegetative waste.

Well, my £irs
regarding

s so 1 believe
we wanted o disc

rlosed session
regarding at

think it
apprcpriate that w Ve

a c¢losed session to
discuss mattaers falling within the attorney/client
rivilege 1nvolving

icn pursuant

meeting

NUSBAUM:

DRUETZLER:

MR. DRUETZLER: Ladies and
e'11l havse

session,. sc
Thank ycu.
(Wherzuporn there 1s a d.gcussion off

DRUETZLER:
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oy the County MUA is that a ot of people wculd
like to have the solid waste of Mcrris County,
we're happy about that. And w eived I guess
:ight bids. And at irst rus Y i locks like
‘ovanta is = C b iac -3 righ: now but
of guestions and
tc look over those guestions before we
any decisions.

So, I would like to nave Mascarc come
before us andé give us their opinions and their
what they feel about the, T guess, the Covanta bid.

MR. INGLESINO: Mr. Chairman, should 1
sit here?

MEk. DRUETZLER: Sounds cood.

ME. TNGLESINO: Mr. Chairman,
of the Bocard. For the recoxrd, my
Inglesinc ¢t the law firm Inglesing, Pearlman,
Wvciskala and Tayler located here in
Parsippany-Troy Hills in Morris County. And, I am
here representing the interest of J.P. Mascaro &
Sons. And 1 do want tc mentlon at the outset that
Pasguale Mascaro, the presidert > company, IS
here and present, along witk Rill Fox, the general
counsel of the company, as well as other

representatives of Mascarc.
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“hemse_v

company .

ME .

CIGENAROC:

McVEIGH:

comptroll

commend

sionalism.

with him

always Joe

or

and

CARO: JCoseph Mascavo

your

professional fashion.

. q

the MUA

in

-he

o
S

William

Albert DiGenaro, Deputy

company .

Dennis McVeigh, Dizeccor

Thomas sassaman,

I do at the cutset

counsel, Joe Maraziti, on nis

had the opportunity to

his cfflce the pas:t few days

thiis

matter,
The

in a way and

s to light

maxing what think will be a
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decision.

I'm here tonight to ask you to award
the subject contract to Mascarc, because under the
law Mascaro s the lowest responsible bidder.

Sume genezral C ) = as trhe chairman
indicated, lere were eight bids submitted. Morris
County does after all have, what do they call it

waste; so, 1t's a very pcpular county in

The twe lowest kids were Covanta and
The good news for Morris Ccunty also is
irrespective o9f who you award tais dbia to, the
will realize a significant savings over the

tnis contract compared to what the county

is paying now. I think it's

million dollars savings. Sc¢
geing to ke significant Iirrespective
awarded tne bid and whc ultimately becomes the
contractor.
As I will describe :rn mecre deta:l

momentar:ly, Tovanta's bid is legally flawed. And

I believe, as a matter of law, must be rejected by
the MUA. And 7 th:irk that's very clear, I'm going
to describs why in a moment. Mascaro's bid, on

the other harnd, is complete, it fulfilled all of

MCMUADa703




quireme ncs,

requirements; and,

public bidding law; New "say requi
centracts, public contracts, be awarde
lcwest respcensible bidder. I think
that. Anc that u 5 the bidder
complies with applicar law and to
specifica s And the raticnale
pelicy evident,
certainly h stating. . is to promote fai

all

competition cn commonl terms so that

competitors are playing cn a level playing fieliad,

any favoritism. That's the

And New Jersey statutes and the New
cak2 that public policy rationa:e
And that is why, at least in th
yvou will find that the

z=rforce and uphcld what

stner areas oI the law

in public bidding
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1r requirements, all

regquiremsnts; and, frankly,

that

o

fficiency

public biddi
ceontracts, ¥
loweest res
that .

Complles

specifica

certainly worth stat

competit.on

competitors

the
that is not

law

ng

ublic

cnsible

that

requires

pe awa
think

biddsr

and to yc

rarticnale ard +he

preccy self-evident,

ing . It A T omote fal

P

cn commo:n terms, so that all

are playing cn a level playing fiela,

favorirtism. That's the

Ard Nzw statutes and the New

Jersey

~ak2 that public pelicy rationaze

statutes

is
vou
provide.

aiways toe

wall

enforce

why, at

and

nd

least in the

that the
aphold what
the law

(@ i

yublic bidding
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It is alsec clear in New
material defect cannot be waived
Ei1d was submitted. At the time
submitted. So you car If
deliect at i id is submitted,
ne do-overs. There no
And if there are any
room, there are no Mullicans, no

second shots. 1t is what it is when you submit the

9000 8010 "S¥612HS

bid.

It's alsc worth noting that the law is

really alsc cesigned sorewnat to circumscribe the

Authority of contracting units. You are going to
wrestle with defects in whether they're material cr
A lot of the issues, in fact all of the
that I1'm going to raise tonight, yocur job Iis
eas.er thean you thcucht it was because the courts

have already determined what's material and what's

There are certain categcr-.es cf
There are statutcry defecis. These are
de=fects where bicders decice that they just don't
want o comply with wkat state law says they must
comply with. Ard if you don't comply with a

statutory requirement such as the ownership

MCMUADa705




disclosure which we willi talk
the bid is deac arrival.
a matte:
any discretion.
material defescts.
These are 4: cts that a bidder doesn't supply
impertant informatlicnh that was
soretimes a defect will

result as
arrival,
reject
defects thatl
ind they're
“aw has
whether
there are material defects 1 fal > te provide
financial information, ecuipment certificatioen,
registration information, diesel retro £it
compliance e 1€ : material
lourts nave
clear,

material defect

dere Ccvanta & Recovery LP,

is materia.ly ceticient n numerous
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There are stututory def&c‘s, there

Aefeor g And, again,
areg,

La1d, From my pwzspec:iv:, I

suhmissi:n doesny Comply With the law, whios

it i-leqai, Wlawsr Uncomp: g

wfnrnvrr Ltery YOou wany to uss .

I have Mage z forman submissjcn to
your COunsej Mr. Mazazitz, On Cctobey 4th. I
don 't know vherhey you receiveg 4 Copy of that,
it g with him, it'g here, it's ~Ltendeg S0 pe P
©f the recorqg and foy €veryone Lo see. Generjy
Sounse} tor Mascaro, Bi 11 Fox , has Mmade 4

aled

the Provarp

that jg sort of
vaanra's résponge to the ~Ssueg that ye raiseq.
And afthauqh we Just received the 1etter, and 1

haven ¢ had 4 Chance ¢4 r:rally digesgr i 4

eUpt to fespend to that letter and werg

into what had Prepareg for

MCMUADa707
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Here, Covant

and
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individuals,
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pehind
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should
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that
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u don't
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lawyer
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not
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that
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I.¢
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1 Republic, c¢ne of the olher bidders, 1s

ar. LLC. They filled out the ownership disclesure

3 form. Ccvanta's argument -s pretty interesting.

4 They say that but we're ar LLC, we're somehow 4
5 exempt from the ownership disclosure torms ana

¢ reguirements. And I find that to be a very

y 4 interesting argument, ancd I think 21t's a bizarre <
a2 argument. . Again, 1 tbkink it's an argument that

9 flies in the face for the pudlic peolicy for the ‘

8000 "80L0 "G¥612HS

16 i disclosure. Why didn't they disclose. And itvs (
11 net something you can fix atter tne fact. These

12 are requirerents that are mades at the time of thke

i3 submissiocn of the bid. October Znd submissicns {
14 after a September 13th bid submissicn doesn’'t cut
15 it. ard that's a bright line matter of law. You

1€ do not have, I respectfully submit, the discretion

17 to accept post-bid submissicns on material items

18 such as ownership disclosure.

19 Their refusal tc provide the ownership
29 disclosure required renders its bid defective.

21 Agair, there's rno do overs here. There's nz second
2z bite of the apple, and no Mulligan. And that

23 defect alone knocks out the bid.

24 There is another statutory defect

25 here. They have failed tc register under the
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contractor shall bid on
ractor public work unles
ered pursuant to the Act. ne MCMIUA pad
guire that bidders on any contract

work be registered under the

submit a regist

Bi g
big

should be

argued that that

argument doesn't apply in this instance because

work doesn't require work to be deone on public

buildings. And that's simply not true. That 1is
an irnaccurate statement factually rade by counsel
Tf you go to the public work
jo to your genera. conditions,

GCZ4 Paragraph ¢ vides that,

ection €,
~ontractors =hall be
associated with its operaticn, main and

repair cf the transfer station facilitlies including

MCMUADa710




limited :q the
ma_‘m..—aiu;ng;, epairing, o ing : arts
I=quired for the eificient CPeraticn of
Station t:ci_;txes".
SC, I think that wrile I don't
Ssarily Cisagree With che Argqument
€1, 1 think Counse’ nNeglected tq read the
ral Conditiong ©f the big when he arcued the
did not Contain any work op Public b;;ldings.
I weoulq also poirt cut Paragraph 7 .of
Same Secticn, that Says that ":c:withstandinc
ion g, Contractor shall pe Sclely responsible
any and 4_) damage oy inﬁuxy tc Lransfer
-20n facilitjes caused by tre “Ontractor, his
‘L., service employees, OY any other Partiagn
Liere is g Pubklic buiidiJg work Component to
“ontracr which brings this act directly into
app];cabiljty here.
There are aliso materia] deficiencies.
And there are many, Otherwige my Presentatijop

wouldn't pe Quite as long. ALy one of them is 4

knock out Dlow. Any one of them r€Quires you to

rejecr this big.
The most 3laring Mmateria} deficiency

did not Prcv._.de :he Mandatory

A
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informa
Covantaza,
irfoxrmza
bidding comparny
yvide a guarantee.
Kow, they have ssarte this

that they weren't required tc pvr a guarantesa.

Bgain, I'm jus reading from ycur o2 bid
specificacion. *Minimum financial
qualifications”. And I want to
minimum financial qualifications,
of the four
Schedule 3 to the
meet the
At the time ¢t} is suom tted and

ughocut the texrm he corn e . Covanta

didn't meet that part e they didn't submit

Finaneial 3 ¢ he kidder.
event that the
meet any of the
submit a guarantee 1in the
»d to the ccntract as scheduled to
a gquarantor waich meets at leas:
criteriam. Now, that makes

he bidder and

MCMUADa712
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~J

criteria, then you can go out and you car £find a
guarantor who does satisfy the criteria. The
problem with Covanta's bid is they did neither at
the time of the submission ¢f the bid, which is the
only rime relevant for your consideration. They
did not supply any financial information. That is
-nd_.sputable. It is alsc indisputable that they
did not supply the guarantee. And they say that
the bid specificaticns didn't require a guarantee.
Well, that's true, 1f the bicdder had supplied the
requisite f:inancial information. They had a
choice. Waste Maragement certainly understocd
that because Waste Managerent supplied a signed
gJuarantes.

Now, thei:r argument s labored. And I
g_.ve their counsel credit for creativity, because
he points to the verbiage in the guarantee itself
and says, well, it says, this -- in the warehouse
ciause it says that this guarantee is coling to
secure the ccntract, then they said we would have
sigred the guarantee at the time the contract was
entered into. Well, cbvicusly the guarantee
supp_.ies the contract, but tihe signed guarantee is
suppcsed to be submitted with the bid so that yocu

kncw that the Licder has ths financial wherewithal

MCMUADa713




don't know that

than that

questions

They just didn't supply the guarantee And what
“ovanta BEnergy,
have - just t ETSTOOC and they use the
shculd “ust understand that we were
the guaraantor. wWe 5 ‘ovanta Energy is
bidder. And the consolidated financial
statement that was subm.tted by Covanta
of no moment, it is of no relevance be

ret the bidder.

So, they wanted to have 1t both ways.

They wanted tc be able to say that they compliied

with your financial reporting requirement, which

they didn't because the bidder didn't

anything; and, they digén't want a juarantese.
faect, they

guarantee, which they

MCMUADa714




prcblilem is the bid submission was due September

13th. You ¢« nct, as a matte law, accept a
guarantee i isfactio e bid reguirements
on Cctober 3rd. her A 3 how any court
is going to uphold that. that's

tried to do. And t ? o do

know, They know, ¥ weir b was deficient

that most important and material respect. Anc I

ay it's a material respect bkecause that's what the

1100 "801L0 "G¥612HS

courts say. You don't have to decide that whether
their failure tc comply with your minimum
al gualificaticns reguirement is materia. or
The ccurts have saié this since 1285%, going
back to the case in 1955, which was
Fair Lawn case. And this principal has been
repeatecly been upheld by New Jersey courts
throuchouz. By the Appellate Division, by the
Supreme Court.
Sc again, that 1s a knock-out blow.
Trhey failed tc submit, to comply with that
requirement., They don't get a do-over. They
don't get a second bite cf the apple. And they
don't get a Mulligan. Trkey should be out.
The equipment certificaticn. Ccvanta

submit its own eguipment certification

MCMUADa715




ications.

rom your bid
fourth

idder

mus:*

the bid

actual owner o

it's certifica
meaning
to&

state
and

certifi

of the

contrac

Pretty

rnow that the

the eguipment

ticular

paz

pretty 1mpcrta

doesn't have 1

have control

paragraph

submi-

the bidder's

sourc

ins:

ntc

of

whera 10 wo

ok, s

recuir=4d

A

And 1 want to

ification And this

spec

on P N5-3 of NBE

1ge
with 1tcs

it owns,
equlpment

scribed and regus:

a the bidder not

e such sguipment req:

LA, " it's certificati

egrtification == ®...

trom woich the eguipment

in addition shall be accempanlied

cation from the owner or person in

equipment r

or that portion

t, which

s*raightforward. You want t

company that you contract with has

to and in thi

ance would seem to

reguirement . And if

1t
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e mn e
gontrol of 1t. \ your certification is very
clear zbout that. Your certification has

instructions. Anéd it's a dual certification

equipment certificariorn, that hi to be sicgned by

the bidder, and the bidder has to sign a
certification, that's a recuirement of bid.
There's no certification sigrnecd by Covanta in
connectiocn with this bid, none that's beer

susmitted. And i1f the owner, the bidder, doesn't

¢1L00 8010 "S¥B6L2CHS

contrcl the equipment, then there has to be a
certification -- which is con your same form by the
way - - signec by the company that does control the
equipment . Anad in that certification it
reling.oishes control back to the bidder.

The idea is your bicder needs To
control the eguipment. That's not my decision,
that's your decision. That's what's in your bid,
that's the way you set it up. Covanta has accted
in a way that I can only characterize as arrogance,
because Ccvanta says in its letter that not only do
we not comply with your bid with respect to
equipment certification, we know better.

And, I1'm going tc read right from the
letter of today. Contract anéd 1I'm on Page 6,

fcurth paracraph down

MCMUADa717




cYucCcks

operate

ub

what

comp.y

t

vou're

T

Covanta, because

cont rol

of

andc 25 A

wrucks and trailers,

S0, they

re

doing Not oniy

with

onl

blow

telling

uipment cextit

into contracts witlh

states that

rorm

eguipment to

Which makes

wil?

never

C4E will

sub which

on

nd, C4R wili not

it will relj

You you

are they not goirg

y are they not going

tor them. n and of

pecause the courts

you don't

ilure to sign your

material defect

mad=s bv COUrLs .
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governing hedy reguire

to establish that the kidder cwns

equipmant needed for the preiect,

fails to provide that certificatic

that is a material non-waivable defect.

:ite you to the P&A Ccnstruction case 2004
Arpellate Division case which we cite in our papers
tc Mr. Maraziti.

Once again Covanta wants it both ways.
ey want to say that you don't know what you're
talking about, we're going tc do it our way. Ard
vet, they made a supplemental submission in October
to say, okay, now we ccmply witk your reguirement.
it can't count. They don't get a second bite of
the apple. They don't a do-over, and they
don't get a Mulligan.

Septemper 12th wita the bid, It's not there,

pericd. Folks, that is as clear a line or black

letter law as you're every goinc te find In the

law. And yer again, they want to supp_ement after

the fact.

Covanta -- and again, I apologize for
taking up some time. If there wasn't so many
defects 1 would have been through this quicker.

Covanta failed zo submit a certificaticn regarding

MCMUADa719
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e where thi
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a2 recent Appellate

Suburban
ir March

That held

garding

not provid

that mate Aga:in,

that s a knoc seco

Nc second bit

Mull_ga:wn.

defect

another material

subcontracters, did

recent DEP repor

iiesel
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S

isposal v.

of this vear,

where bid specs

retro fir

ed with the bkid

under the 1

nd opportunity.

Mo

there's more,
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provi

not

AR I want
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talk about
transporta
they did s

recardirnag

cexrtificatc
kEecause 1%
Trey had s
don't know
reading tn
or Sigan C

sweepers.

yard hoses
certificat

couple ot

diesel fuel

pecause L

those. Not from Covanta, wio again submictted

certifticat
from any s

ones they

before the DEP report -- Covanta's
tion subs and let ycu know exactly what
ubmit and what they didn't submit
egquipment certification, bescause It not
o equipment certificaticn, but it goes
retro-fit compliance.

They submitted three egquipment

ions. I don't kancow who tney're signed oy

doesn't say, but 1t's interesting.
omebody, T presume a subccntractor

who it is because you can't tell from
e certification -- tor E.gin Pelican 21
rosswind -- these are all streect

(Prncnetics) .

There is also a certification for nine

. docky trucks. And there's a
ion for some five-wheel Zoaders and a
excavators. There's nc certification
retro-fit compliance for any ot the
zre going to ke nauling the waste,

ere's no certificazion from anycnes for

ion which is reguired under the bid;
uk or any other coztractor. And the

did submit for thecse items I just
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c_ear whe
Covanta is.
they did not
taei: most
provides that
shall .resuit in the
Now, they
“ovanta really
waste transport busiress.
that they are really in the busine
bidding on. And on the basis
enercy business, bkut what parcs
the bid that's submitted, I
the case. Now, that's

. wanted tc make that pcoint.

aéddition, the bid requires that

subks must have at least one o«casio
a pericd of three years transported solid waste
with an average daily volume
per aay between twe validly
faeciiities. Covanta has
transportation subcontract
meet the bid's minimum requirements,

law on that point
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that that's a material defect, 1 think you know

what T'm going to say That goes directly
health, safety and welfare because that's th
anspert trucks. So 1f you needed anymore
and I agon't think you
don't there's scme more.
for all of these reasons
is clear, 1 think the facts are
the MUA must reject Covanta's bid.
tney say they're Covanta they wanted the
convenience of just saying well, we're Ccvan
Red Sea would part and a different set of ru

apply. 3ut the bidder is not Covanta Energ

bidder is not Covanta Hclding, the bidder is

separate and cistinct legal entity. And the
applies o that bidder every much as the law
applies 1o my client and everybody else that

submits a pid. There isn't cne set of rules

Covanta and another set oI rules for everybody

else. Tha not what the law provides for.
you must award this bid to the 1

idder.

EAttempting te award Covanta this bid

only undermine trhe pubklic process,

urn.dermine the public kid process, undermine

fr\
e
reason

do, in

ta, the
les
N EHEe

a

for

The

owest

the
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confidence

icht
pcsition
maxe a

o e

PoOT Y

what ycou

than that.
bidder,

zarned

exper

has

hand,

tonight .

much

get

and has through

the right

damons

cE

time,

through.

that the MUA To

Venagrs

-hing becausc a deferndabl

award the bkid to Covanta. And it

of this ich will

proce

Authcrity. <now that's

and 1 know this Authority is

I know our county is better than

Mascaro 1s the lowest

responsibl

the public biddiag

to thig contract. with cover

ience anéd a compliant bid, Masca

ated that it can perfecrm the job

I know it is willing

ready,

I want to thank you all

Again, I apclogize taking

but there was of material

And LO answ=er an

i'm happy

that anyocne has. dcn't kanow what

o B just want to hear from us a

ycu

then deliberate.

about

MR. DRUETZLER: Anyone have any

have one guestion. I weculd like

csut what Mascare

- hear ab

wnere this

them,

that

art

and mos

listening

8

Wili.

roe

-

up

your

nd
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ME. I ES

aboutr Mascare,

company and where the waste
MR. P. MASCARO:
by-product of our family. My molher,

children -- five boys. We grew up

starTted on e bar of the

the scrap business.

We would describe oursel:
fully-integrated solid waste management company.
And by that 1 mean we're inveived in every aspect

of the business. We collect it, we tramsport it,

we process it, we recycle it, we dispose of it, we

compost it. We're fully integrated.

We operare in every secter of the
bus ress, from the home, commerce, instituticns,
industry, locel government,
federal government.

)perate akocut 400 trucks.
recycling preocessing transfer
have four active landfills.

velopment .
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Very unigue company.
~empany operating in
the dedication and the
family-owned business.
ruly an anomaly in our business. wWe
Al financi
tnat reati
We've pe

transfer

Rochester = ork; Crange County:
Mon*gomery County; Pennsylvania.
Our company is really unique. We
l1ly cperate on the three-prong approach.

n well

mmunit only two of those goals,

7

we really did not have a successful year. wWe

truly have an cutstanding record of parricipatirs

in the community. We participate very

J

substantially with a silent manner, but we've been

involved in a multitude of ey : :at are out
can 4a¢ scme

an sxamp.e of

the community,
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ago. We go into :chocls, we see about
children a year. - about respecrt
interactave program, it's operatec
compensated by the company.
about self-respect fcr their
siblings, parents, authority, the law,
we culminate with the envIronment.
1'm really prcud of our company.
believe our greatest asset is ¢
have very low turnover c ¢ Yy . have an
exemplary cperaticon in just abgo =very aspect that
you can thirk of in an operaticn, whether it's

safety. re self-insur=d company, we

tirst two million dollars of any Workmen's Comp.

~2aim. We take 100 percent of any physical damage
claim. We have an internal risk management
department. We're very safety and compliant
orierted. Even thcuch, you know, we're in a very
bureaucratic zegulatory-type incustiry, we have ar
internal environmental compliance department
budgeted abcut cne million dollars a year. cur
ertire operarion is safety monetized. we give
pecople corpensation cn a monthly basis for
complying with the law. We serve the _argest

gove:rnment waste contract that the govermment
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Port

want
wasta
demonstrate
capability te yvou by
gave you.

We tihi

ct .

think

seeking

positicn or ar authority or

and I

think

sequential -- I think you

»

foot forward. And I

our

wora thinz the best

interest in Morris

responsive and res
E

13%

don

County was by

bad

smith naval

shipyard,

we di14d the

contracts

and our

submittal that

the best in

seeking anyth.ng

million dollars is

put your

actions

more s9o than

way T

demonstrate
subm-Tting a

submittal. That's
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nd I think presentation means a
you can't present yourself as
the capability and the commitment
to comply precisely, intricately with stric:t
I think the action in the
performance of the contract might

This is not an everyday contract.

is a very substantial contract. Arnd T think
the advantaces of the Mascarc Company is
critical aspects of this contract, which is the
process and the maintenance of that landfill,
those two transfer stations, and the
transportaticn, that 1s cone by all Mascarc
irternal employees.

And tc answer your question on
dispcsal. Disposal occurs in three p.aces. It
occurs either at the Keystone landfill or the
Commonwealth landfill in Pennsylvania, which are
1SO 14,000 landfills. They're certified,

independent of the state's permitting process.

Tney were the first two T believe in the country, I

now in Pennsylvania, tc have that certification.
And the back-up facility
Crassing landfill, which is one of the Mascarc

owned facilitly.
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:Xxtra. And T think one last extra will be tha

SUcCr

cng-haul, when

tiftezn miles from the

1€ opportunity to ser this county.
serve this county. Rut more
rtantly we have the dedication and the focus c

cal family-owned business, T think that's

11 have a real frierd in your commurity with

Sons, and that's not verbiage. We
a reccrd longer than that Iighway that we came
day. Thank you.
MR. DRUETZLER: Do you have any
New Cersey right now?
MR. P. MASCARO: We don't have any
contracts in New Jersey.

ioks 1n New rsey, yes.

A A901 provider.

DRUETZLER: Anybcdy have any othker
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NUSBATJM:
P. MASCAERD: Cur landfill is
Pennsylvania also, yes. All three facilities

designated for this contract are in Fennsylvaniz

And T think it's important to note that your

contract calls tor & c: ity of about 43¢,000

a vyear. 1 think ided you akoutr 200,000
a year. C ! for whatever reascn, I wou
think with the pricing competitiveness that you're
receiving unéer our »id, 25 =~illion dollar
reductior, thkat maybe vclumes could go up here, you
have literally more than twice :the capacity that we
in- the bid.
MR. DRUETZLEX: Any other guestions?
Nex: up, I quess Covanta is here. Thank
very much.

MR. P. MASCARO: 1 torgot to menticn

one thing. Everything will be brand new, all

eculpment wil_. pe brand nrnew. Thank you.
MR. DRUETZLER: Covanta is here.

would imagine ycu would want retort or answer some

of these guestions. Why don't you tell us abcut
vour company? Up front there I should ask that

gquestion.
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MR. VEENHOF: Thanx

Board members,

Ohairmarn,

nama .s

house counsel or

DELACRUZ: Tom D

i

ork.

JHOF : We arce

to respond

taxpayers

this

thankful for

Covanta 4 Reccovery

srvi tracting arm of

=

Company, stated within

Covanta Holding Company 1is a

publicly

Exchange

I'm Ken

And 1

Na

important aspect and servi

of Morris

opportunity.

Naw

traded company

have witn

lacruz, market

ett ie,

County

S 4 wasgsLer

i
Covanta Holding

sur bid submission.

York Stock

that specializes
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in envircnmental services znd waste

rerewable energy producticon. And, we
neadguarterec here in Morr.stown, New
approximately 4,000 employees in our ccmpany.

market cawvitalli: : is 2.3 billion dollars

yesterday. Annuai: reavenues of 1.7 billion

doilars. Substantial company.

Covanta, through its affiliates
subsidiar’les, provides municipal sclid wastes
services, primarily energy from waste cispecsal, for
20 million tons of solid waste per year.
hpproximately six percent cof the nation's total
municipal sclid waste. Our EFW plants prcduce
energy in the form of electricity and steam. We
have more than forty cperating facilities iIn the
United States. We produce ercugh electricity to
pcwer the entire City of Philadelphia each day, to
give you an idea of the amount of power we
generate.

we are the single largest renewakle
power generator in the country, generating

cf the non- hydro
ed in this country. We reccver
cf metal from the solid waste

This is material thac
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approximate 0 million a yvear of revenue

from those ¥ : xd ove decade worth
of service ¢ hose entizies, substantial municipal
ontracecs it we have been performing on for over

decade.

owng and operates transfer
ations throughout tne northeast. We move
approximately a millic ns a year f:rom these
stations int + facilities for ultimate
from waste disposal. while we
e transportatico uipment, we
or waste transpor on . Wwe do uncerstand that

business We subc act for approximately five
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million tons a year of subcontracted waste
movements.

We have been thorcuchly vetted by
gevernment agencies, including A901. The BIC
prccess in New York City. Vendex In New Yorx

Ard West Chester Sol!id Waste Commission.
We held licenses and permission to do the services
regu.red of Morris County and the State of New
Jersey. We are well-znown 1n the State of New
Jersey to all the reculatory agencies. And our
informaticn is availakle to zrhe public via our
Illings at any time, either with the state or
within our corperate 1CK that was provided in our
bid,

Our bidé offers Mcorris County several

tangible benefits. First and foremost, our bid

saves the county several million dollars a year

over the current service that has been dprovided.
Approximately 35 mi_lion dollars cheap

same five-year time frame. Our bid provides for
local New Jersey based energy Irom waste cdispcsal,
with Covanta affiliates providing

Covanta Warren and CTcovanta Union,

counties. And a third aifilliate

“he Delaware Xiver in Chester,
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Pennsylvania. (831 o - YWE o e minimization
trucking, and embraces
ste management .
3£ environmental
Morris County.
to the residents © orris County, but
sverybody inhabiting this
000 tons of greenhouse
versus methane genergting landfills by turning

MCMJUA wasle Inte enerdy. your waste would

pcwer the homes in Morris CTounty for approx.mately

two months, yvour annual waste volumes would powsr

hemes -in 3 Con r for approximately twc months

¢t the year, and wculd displace

would bpe

your

by an itional two and a

our bid omi 1 has keen challenged
second lowest bidder. This landfill bhid
m~one ot 0 ioned pern=tits tnat
indirectly to

and the taxpaversg of
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headcuartered publicly trading company, but rather

privately-held landfill operator in
Pennsyivan.a who deoesn't own suificient disposal
capaclty to provide disposal Zcor Morris County on
its own.

The bid challenge atremprs to pic< and
chonse pieces of our ccmpliant bid submission, and
uses examples of case law to
avcecid the overall completeness
with respect to the bid d
complete in 1ts submission,

Authority have been duly clarified, as allowed by

New Jersey law.

The challienge attempts to argue
the interests of the citizens and taxpayers of
Morris County are not best served by an awara to
tke 1lc >3 de a subsidiary of a wholly-owned
publicly tracded company based here in Morris
County; well-known Lo Morris Ccounty residents,
Morris County administrators, regulators, ancd state

officials; withk a g.lobal reputation for being the

best and largest energy from waste company; with a

stellar reccrd on operations, workp.ace safety, and
ernvironmental performance.

We trust that cur kid submission was

MCMUADa737




cempliant, that we

the RFF, and thos

our bid.on

pe

value, anc

Wa

with

tc our external

ta

questions cf me, 1

entertan them, =zs

Mk

OETTLE:

of the Anthoxrity, I

resent to you.

namne

Cummis and

has made your

think the case

actually, be

swered rhe

that,

counsel.

well.

DRUETZL

que
iestions

he Author:

envi:onmental ina

economircC,

citizens and

the

o2 mislgad

tv, and not

ive challenger locking to merit

serving Morris

look forwaerd to

I'm going to turn it ove:

If you have any

3

be mcre than hapoy to

ER Ckay.

M@ . Thairman and m=mkers

than< you oY this copporturity

Len Qettle 1'm with the

-5

rcss from Newarx,

Covanta pidding

said that

Mascarc

edasler 1n some respect

made your jcb harder,

iaw ana the statutes 1in

case
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the area of biddéing, as you know, can be strict;

and, they've created a whcle side industry of

lawyers who hunt fcr m:stakes in other peoples’
bids, which really has ncthing to do with your

to run this Authority efficien to
see that is handled efficiently, and to have

done at the least cost. Now, you tell me if
the bidding laws don't interfere with your ability
to do that, because they do.

I am sure that you have thrown out
many low nids because they had a mistake, and
public pays for that. And I'm sure that you
tnat when you threw out thcse lcw kids, there
no favoritism. VYou may not even have known the
bidders. There's no effort by the bidders to get
over on someone else, to have scmeone come in in a
secret way or hold off so that they could make a
deal with a sub. They simply made a mistake, and
you lost millions of dollars and they lost the bid.
Bidding laws are very tough.

ind, counsel for Mascarc, whc spoke
well, very well, sucgests that your discreticn 1is
recally limited. And I suggest to ycu that it's not

limited as Mascarc would have you believe. And

go Lthrough the points that counsel raised, 1
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have
pacxage
all
yord
letter
Energy,
natiocnal
that
Heolding
company,

York

IE*s

know that? Because 1in espons Ao)

14 of

ed C4R,

Covanta

Covanta

stock

clear

the

I won'z take too long

“ing late and we

spent a 1o

an important matter and we can

liztle bit more.

Take for example the

rship

s not an automatic

us bpecat submitted the

discretion in that  regard.

submicted by

Covanta 4 Recovery

anc¢ generally the us

speaking

it was made very clear in the cover

a supsidiazy c¢t Covanta

wnich is energy corpcration with

interesrcs, rnational coverage. And

of

Covanta

Erergy 1S

subsidiary

Corporation, whic a Fertune 1003

very big, whose on the New

Ex~hanage.
the bidder
do

How we

guestion Number
the bidder,
10K's.

torm

annual reg
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puklicly traded holding ccmpanies, publicly
traaed covpanies. Y 28 submitted for 2010, one
was submitcec fcr 2011. The financials, the
1dited certified financials that appear in these
docurents go back severzl years. So, the reason
this had to be hese fcrms, s, had to be
submitted is that Cowve : 2 € CON which is a
iimited partnership, does not have audited
financials, thus the specifications recquire that it
submit the financizls of a holding compzny, w-ickh
it did.
And, Questicn i4 happens to be one
that acks ¥ who is your guarantcr, and thus the
form 10K was submitted to show who the guarantor
S0, you have the discreticn =o
ne that the ownership is not really in
question, the ownership of the bidder is nct really

in question, because a publicly traded holding

company 1s involived. You nave the discretion to

determine whether the ncer-:inclusion of the
intermediate companies between the bidder and its
holding company guarantor were necessary for
purposes. That can be Land.ed by clarificatioc
anc¢ 1+t was here. The Authority

the chain of ownership, ard the
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submit an executed guarantee
a bad idea. Sometimes they
specifications did
wasn't a line item 1in
item
are supposed to
inrcluded within their pic package
everything they're supposed to include. That's
really a service provided by the bidding agency to
ma<e sure that bids are conforming. 1In this case,
that checklist did not contain a line item for a
signed guarantee. It could have. It could have
said signed guarantee, paren, if required
because it's not reguired necessarily of everyone
perhaps, .ixe Mascaro, you have the finances
ycurself and you d >t have to rely on a hclding
company, & cuarantor. But in this case the kidder
is a subsidiary, and can't meet the financial
requirements itseltf, so y -- as the bid
specs permit -- : X guarartor was

identified, but 14 & the aguarantor and the

b.dder didn't feel it was necessary tc submit this

executed guarantee btecause it was asked for.
reviewed the language for which counsel for Mascaro

pcinted, and it cculd be read with hindsight, if
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nclude that

signed guarantee

bacxzwards and
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do it at the time “ne a

you have the discretion

have sent that message t«¢

message that Mascaro says you sent

imporiant

matters rot to start from the back

becauses if ycu start f£rom the back

well, surely the guarantee was

wou.d have been a good thirg, then

5

concius:on. c

your They call that

reasoning. No, in fairness

wculd start with what the specific

ask yourse f what's the message in

specifications, what's the real

strong message that the bicder is

from those specifications, and are

to the pvidde:rs.
Moving to another
counsel

Mascarce.

failure 1 e
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a public wo
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reguired because

message
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characterized as

rks
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in bidding
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the
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bring irn a holding ccmpany that it does have
certified ané audited financials to serve for that
purpose, and it did. That really is no deviation,
not even arguably.

The equipment cert:fications are a
very, very interesting issue. Those
certificaticrs have two parts. There's a part one
and a part twc. In part one, the bidder certifies

“hat :t has a.l eguipment necessary to 4o the worx.
in this instance Covanta did nct have any of the
equipment that i1t owned or leased art the

the worx because it had arrancec to be able Lo get
that eguipment from certain vendors. So it had
it's vendors sign the eguipment certificaticn that

rthey would provide this eguipment to Covanta, if

Covanta would get the bid, of course. And then

Covanta woula then own the eguilpment. And that

follcwed preper form.

The question here is whether Covanta
shoulid have had its hauler subs sign that form.
And that's where reading the form takes on quite an
importance. Ccunsel accused Covanta o©f peing
arrogant and wanting to do it its i 1 think
that's one of the few times I thirk he stepped

beyond proper boundarles. It was hardly arrogance

SRS
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signrned by the haulers. They did .ater submit them
iln response o a reguest for clarification by the

A.thicrity. Not because they were seeking a second

bite } apple, not because they thought of it

later and said oh, lel's y Lo cure something;
because it was requested by the Authority for
ficaticn

Covanta's position is that these forms
were not appropriate for signature by the haulers.
Now, one could say, well, we wish it didn't say
contxrol, and we wish we had put 2 form in thers for
tne haulers to sign because that would be a good
tning. t would be a goed thing, but again, in
fairness to the bidder, is it not fair te
understard that this can be read by a biddéer in the
way that CTovanta read it.

Now, mayhbe another onidder hac theix
haulers sign the form. bDoes that prove that
cortrol means sometning else? Not necessarily.

Not at all. Maybe It means it could mean twe
different things to twe different pecple. Again,
ask yourself, is it fair to disgualify a bidder
LecCause Laey read it the way 1t seems to read?

does that leave you naxed as to the bona fides

In other wecrds, ch, because we
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that's something that they can grip.
a meaningful part of the packace.

So now let's go to what you got from
Covanta with respect to the haulers. You got the
haulers A%01 license. You got & i of eguipment
from the haulers. You got their financials. You
got quité a bit of information. I think there's a
li1ttle bit more that .ipping my mind for the
moment . got. guite a bit of infcrmation trox
the haulers t¢ estaklish they're bona fide in the
incusiry. So you have a .evel of comfort there.
Wculd it nhave been better had ycu had a form that
the hauler signed that said they will enter intc a
contract with the transfer station operatcr if that
bidder gets the contract? That would have been
nice, but it wasn't in there. And you really, in
fairness to the bidders, can't take a fcrm that
deesrn't dc that and try tc make it do that; and, if

say, ch, they can't have the contract,

we're going to pay 3.4 million dollars more. Like

recall, ! said, wkat your jok is, your job isn't to

find mistakes and punish bidders, your job is toc
run the acercy well and do it at the lowest cost.
there's a balance. You don't want to let

that you woulc lcse respect. Well,
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ask yourself, woulid you lose respect here tak

» 500 cempany ang its related entities

Financial strength, gexper

ience 1in

lose any face, and you

rake thls bidae

Now, the diesel tit program

is handled pretty much he equipment

ications. Only the eguipment certification

an assertion that vehicles meetl the
tro-fait precaram. No other page in the
form supplied by the bid specs says taat.
sign this form, you're making such
yocu don'
not making such an assertion. he reques
the Authority, by way of clarification, Covan

its three pz osed hauler subs sign this form

notwithstanding the language c¢f contro just

E0<

them sign ths ‘orm and they were submitted to

Autherity. But for the same reason that I
suggested to you tha it wasn't called for

them signed, 1t i r egui er certific
PUTrPOSES C 1E ) for diesel t

purposes P ] ' only appropriat

to get it, Covanta's pesition

c_.arification and supplementation of the bid.

= wWay

ing a

te

-

t

ta hacd

nad

ro-E2LE
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It's not a cure of anything because it wasn't

required in > first place. Only if sometning is

regquired and nct supplied i1s there a cure,
stherwise clarification.
is true that C4R, Covanta, the
submit an annual repcrt with its
exists. This company received
public convenience and necessity
wasn't reguired to submit
Ccvanta checked with the
fact today, and ascertained
after you've had a “ull year of cperation
your certificate of convenience and necessity
dc you actually have tc doc the annual report; so,
they're not even late, and they don't have one.
Now the haulers could have been more
Johnny-on the-spot and supplied it, and they
didn't. Now that's an orissicr, because the
guestionnalre said give us your annual report, anc
the haulers dicn't go thrcugh with the pid. One
gave, Alexum gave the guts of its annual report.
You have the discretion tc determine wnether that's
material or not. Nothing
is new. 's all information that was in the

public record, and none of i >hang : The
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supplying,
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the exp=zrience
experience

that

there

re

to do with

the bia

other

that

will be done
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that they
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that they had nine months of experience insteac

a year when they actual!ly naa a vyear, 3i: you deem
that non-fixable by clarificatiocr, still there's a
sub Lef that can do the worx.

Mr.. Pat Mascarc, whc alsc spoke well,
suagestea to you that if s bid falls short, that
the bidder aocesn’'t care enough to get the work; and
maybe if rthe bid i the work will b=
sloppy . Well, we ask you the guestion, is that
what you think happened here? That Covanta was
sloppy, or is it the way that Tovanta read the bicd
specs that resulted in not including certain
.nfecrmatZon that with hindsight looks like it migcht
have been a good idea to include it; but, in
reading tne specs carefully, a bidder justifiably
did ' not include 3t: Does that look to you like
sioppiness or interpretation? I suggest tc you
that the only reasonable ccnclusicn is that at
worse it's interpretation. But this is not a

sloppy company. It's a strong careful company that

has a histery in New Jersey and a strong work

history and a good reputaticn, and that any
deficiencies in this bid nave no reilection
whatscever on the strengts of the compan r the

amount that the Authority will save if it sus
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MS. AYRES: Just very briefly, Mz.
Chairman. I dorn't think for <ne Waste Management
reeds introducticn, they are your current
contractor. And it looks like we may be very much
in the running with this contract. Can you near
me 7

Sandra T:. Ayres, I'm counsel for Waste
Manageme:t . We appreciate you're not making a
final judgment tcnight. We have yet tc complete
our critigue, 1if ycu will, of Mascarc's bid. We
understand Mascarc was not alleowing release of, cr
didn't want release of their ‘irancial information,
but only very recently today we gct an e-mail from
Mr. Maraziti saying that they have consented to

reolease, and we do want to lcok at that. So we

very much appreciate the additicnal time to be able

to de that. That's my cnly comment.
MR. DRUETZLER: Thank you. Anytody?
MR. FCX: Mxr. Chalrman, may I briefly
rzspond to scme of counsel's arguments? Thank
you.
If It please the Authority, members,
my name is William Fox. I'm general
J.P. Mascarc & Sons. I had the privilege

speaking before this Board five years
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t OwWn O e i1ncinerators.
Covanta LPF owns erartes one trans

usetts.

n
We're not talking about

Massac

Company. We're not talking

Covanta Eneray Corporaticn,

declared ban<ruptcy witiin the

We're talking about the bidder.
doesn't have the privilege of talki
jiobal "we" because the glcbal "we"
b~ performing this contract.
He talked about

how

He ralked akous

the "we's" glclal
the penefitcs IZrom the way
a

t

He

it would ke environ

Thi

by

fer staticn in

abcut

which as you

last decade.

bidder

ng about the

ould propose

his type

..

using

mentally more
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friendly. Whether that's true or not, and I don't
know that it all is, those are not the evaluation
criteria. #verything that gentleman talked about
had nothing o do with the bid.

He talked about all these positive
attributes, but what you really have to focus on
here is what did this Authority mandate in its

ations, and did they comply? And that's
the problem here. They want to camcuflage all
tkeir non-compliance with all their quote/ungucte
"A" plus reputation, well-kncwn everythning elise h
talked apout. The issue here Is two things.
Who's the lowest responsitle and resdcnsive
And once you identify that enticy, if t at

all is going tc be awarded it has to be awarded to

that entity under your local public contracts law.

Ag our counsel's submission to your
solicitor, if there are mater:ia. bid defects In the
b.d, they cannot be cured by the bidder af:ter the
fact, they cannct be waived by this Boaréd aiter the

act. IZ the kid defects are material, the bid is
legally disqualified. Thne lcwest poss.ble bidder

dcesn't mear tre low dollar bid. It's defined in

the Act, o be responsible and responsive. The low

doliaz bid in compliance with the material
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Lappened. This particular bidder didn't ask any
guestions apout the miniwmam financial
qualifications It didn't ask

the equipment certifications.

when it turns out -by their own mi 3 they deon't
meet the minimum financial qualificaticns, and when
it turns cut neither the bidder or the pecple that
are ccing to prcvide the truckes and trailers
previded equipment certificaticons, they write a
letter and they say we believe the apprcach we usad

was a logical and sensible avpproach anc

methodolcgy . Well, that*'s fine, but that's not

the methcdoclogy this Authority said alil the bidders

had to use, ancd all of the other bidder except this

one followed.

As it relates to the minimum financial
qual fications, cournsel read it but it could not be
any clearer. "To satis ‘he minirmum financial
gqualitications the b.dder must meet ar least thres
of the four fimancial criteria enumerated on
Schedule 2 to the contract at the time the bid is
submit_.ed, and throughout the term cf cthe
contract". There is no ambicuity in that senternce.
You have to meet the three scheduled three

financial criteria, the minimur financial criteria
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submitted. This bidder iIn

letter says LAl -

t he
is unabtie
sriteria" ] Cov LFP, D 3 Gt - may submit
guarantee in the o the contract as
Schnedule 2, by
three
no reascn for
hem, submit
by your guarantor;
guarantor has tc meet them at e time of
to meet the mipimum firanclal gualifications.
Then it goes > Say. in the event
.r is able tc meet one or twoe of the
put not three, the bidder may supplement

gualifications by submitting cthe

guarantee provided thd ¢ leas three

mbining

qualifications of

Now, gentlemen, ladizs,

There's no ambiguity, and i
If Covanta didn't

for any reason maybe
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better

and

one anymore,

guarantee and you

them. They'd be

competitive advantage if

sukmit the gnarantee

in fact, the courts

Cctober 7th
tec a
not a
supplemental change

meaning of the bid

public bicdding scheme.

clarificaticn. Tnis

after the fact is an

defect thac

Tr..s Board hes an

determine whether the bid,

Covanta nid when ::

13th, did the bidder
gualifications,

or
kncw it didn't

we

end of the ball game.

financial guelifications.

contract anc
it wouldn't have
couldn'rt

receiving a tremendous

have
submission,
supply and essentlal
clarification®.
or correcticn

ana it f

was contained

cbkligation and a duty

was submitied on September

cither

by rhe submissi

it didn*'c want to do

to submit the

a contract to

award

they were allowed

after the bid opening.

held aind it's in my

"a posT- opening commitment

missina from the »bid i

1t's arn impermissible

witrhin the

lies in the face of

This guarantee is not a

guarantee that they submitted

attempt to cure a material bid

in their original bid.

to

the four corners of the

meet the minimum financial

itself -- we know it didn'c

on of a Schedule 2 guarantee

do that either. That's the

They didn't meet the minimum

The case law which
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job", reacés as follows: “There may be reguired
from any bidder submittin¢ a bid on public work :o
any contract.ng unit duly advertised for in
accordance with law a certificate showing that he
owns, leases, or contro's all the necessary
equipment required ky the plans specifications arnd
advertisements under which the bids are asked fcr.
Anc i the bidder is not tue actual owner or lessee
of any such eqgquipment, his certificate, the
hidders, shall state <the source frcm which the
eguipment will be obtained and shall be accompanied
by a certiticate from the owner or person in
contrcl of the equipment definitively granting to
the b:iddexr the control of the ecuirment required
during such time as may be necessary fcr the
completion of that portion cf the contract”.

That's the liocal public contracts law
sayira, 1f you: as a governing body want to
determine and put in the specs a certificate
reguirement for the bidder tc show that he has
ability to perform, you can do so, and it gives you

re language Nct coincidentally, in your

specifications you previded that exact language.

And it said it had to be submitted withh the bid.

And it said "eacn biacder must submit with its bid a
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"and,

ment to accomplish the woirk desc:

d equipment certification stating that it

or contrecls all the necess

cuments”

This bidde:
fication, none with his
And the eqguipment
ment the transier
antial. And more critically, all the trucks
railers. Just by way of example, we're

asing 27 w Dowe its and 68 new lrailers

his job, a hundred t dedicated te this

we signed the eguipment certification anc we

it throuagh eguipment purcnases, here's

equipment and here's who we're

But then the certif:ic
1é the bidder not be
such eguipment
shal.l
m which ¢t equipment wi’'l be
do that fcr truck
any certificatlion;

signed
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iflcation
eguiprent
contract". The
important
of trucks

sScores

are needed to do

should suffice for the equipment

certification.

First of all,.

body, he dcesn't

ru_es, we

very clear, and

subm_ssiovus,
his

under t

regquired the
that's requiread
equipment certif
can't be cured.

don't nave the f{

which

parden my expression

what they're try

from

2guipmen?

comply with the rules.

that

local public cont

Cecvanta doesn’'t

perscn in control

the owrner o1

required for tThe portion of the

bidder didn't do that for the mos:t

component in this centract, the

and the of trailex that

SCcores

this job. All this

the fact, abkbout

He's basically saying all

It doesn't.
he's not the governing

make the rules, vyou make the

And the law 1s

it's in Mr. Inclesino's

if an equlipment certification

first thing I read tc you -- if

and it's not provided, a signed

ication, 's a material defect, it

1t

There is no ambiguity. I1If you

acts ana you acn't nave the law,

have, you: ccnfuse them

with bullshit. And that's

ing to do tec this Authority.
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Just
Contract Registration AcCT. rhey suggest that's
not a public works. e local public contracts
es public works tc mean "building,
repaliring, m CV 1 or demolishing auny
trugture © ility nstrucred or
:red by a centracting unit to house local
srnment functions, or provide water waste
dispesal or other public infrastructures”. Uncer

the general conditions of our specifications, we

nave the obligaticn to repair the transfer station

and we have the obli iocn and are

any damage

ctrucks,
‘rnsurance reguirements.
specifications speci
specifications that there must

Public Works Contract

Now, admittedly, you don't have

cercificate at the time
didn*'t -- well
Buc

You've
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ytembex 17th, 2012, thej - Ot registered, no
entity. None of the we's are registered.
they're nct even an eligible bidder.

1 will close, T'rm not goirng to go over
the other stuff our counsel menticred, but <there
are a couple of critical material facts or legal
things here. It's absolute_.y undisputed material
bid defects cannot be cured or waived.

Interesting case, 1 guote from this; "A bid that
tails tc comply with the material requirement of
the specifications is non-conforming, and a
non-conforming bid is no bid at all". That's what
vou have here from Covanta LP, no bid

They're not respcensible, they're nct responsive in

many, many ways to ycur specifications. But my

God, there might be a couple of millicn dollars
lower, lower than our bid cover the five years.

true, and we all kxnow finances are Importan
to everybody today.

1o start with, cur kid will be saving
this Authority approximately 25 million dollars.
But mcre sign:ficantly, the case cf Star 7 Concrete
versus Lucas provides "economlc savings can never
justity the waiver of 2 material bid defect™. You

all want the lowest price possible. You do, and
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you should as an Authority. But your legal duty
obligati is to get the lowest
from a responsive idder. In Eact,
and you choose t ole t the definition
price under the oc lic conEracts
ord Lowesr
bidding unit
specifications. “hi = lowest price.
They're not the lowest ice bec Tney
meet the mandatocry material reguirements ©
specifications.
We took pride in our bid submittal
time, and we have escqual pride wita that bid

submittal this time. If anyone on:this Board

would take the opportunity to lcok at our

feeling
experience, cur commitment,
our ability to perform this job.
Mcrris County, and we I pelieve have
right to be awarded this contract
Thank you.
DRUETZLER: Anybody
then sseing no one,

And we're
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addressec o myself from Mr

a lettern

OCTo

RARRY - Second.

DRUETZLER: All in favor?

MR. DRUETZLE

five-minuts break.

is concluded at
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“hat the

and > = ript of the
taken sterncgraphicalliy by and
place ard on the darte herein
before set forth.
I DC FURTHER CERTIFY that I am reither a
relative nor employee nor attornev nor counse. of
any of the parties to this acticn, and that I am

nct financially interested in the actlon.

Notary Public of the State o: New Jersey
My Commission expires November 14, 2016
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on QOctober 9th, and to

discuse with you scme of the legal technical

and financial _ssues that nave
the consideratioon of
TEE CHATRMAN: Jkav. s Lhere & motion

to ao into a

A MEMEER:

affirmative.;

THE CHAIRVMAN: Would you all step out

L

CHAZRNMAN:

ad a rublic meeting we
make statements and you all did make
statements. BEut 1 understand that 1ssues were
rzised :n the _ast weex, and 1f I can be
conTis2 with those iss . I think Ccvanta
réaised some issues 50 we will start with
Covanta.

Please give vyc name and then go

Hi, my name 1s
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your sessions, and hopefully r?
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ether tor a bid, and

gtatement and touch

important part of oux :d. We spent the last

weeks not only with the Authority and their
and everybody
technical
this wasn’c:
form,

to bring everybody

cout what we really

cur pbi1d submittal.

the procurement involves
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portation

waste.

important

find.

the three compcnen
the most important,
We have
within a ed miies of this
through ti .d specifications and we

that tiree cf those ten

the Authcority. And you have either seen our
bid submittal or summaries cf it. There
fac21lity 1n Warren County, New Jersey, a
an Union CTcunty, New Jersey, and a

facility in Delaware County, Pennsylvania.
We zlso included in cur bid twc

landfills. . 1s important -- 3t is an

important distinction 1 will make in just a

moment . T will tell you what was in ou
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landf:11l

important thing that you really

at, though, when you looked at
the three Covanta
ne amount of space

being available to

we needed to. Ne

erested in distributing the wasts
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t.nough, made it clear
Covanta facitities
waste, but the ~hree Cz
the footnotes
cns made on our questionnaire
rrepared to take up tc
Morris waste.
~C aemcnst
430 wath five fa
our bid submittal, which really neeas
on the fact that although we are very
relationship we
facilities,
necessary for us tc perform the
tc ne performed.

the three Cova energy from waste plants

wnich really are the linchpin of our proposal

We submitted letters, not only
week but even waithin the last few weeks since
the pid cpening. Letters clarify:ng our bid
submission and alsc, just recently in the last
week, letters pointing out serious defects in

i the Mascaro and the Waste Management bids,

er:ous enough, if you had a chance to lock at
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That 1s what we focused on up until
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and all kinds
So that
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if

you have
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Thank ycu.
person wculd pe
AYRES: Geod
:nterest of time, 1 think
THE CEAIRMAN: Gi
vE.

dollenbeck, attorneys

I won't go into the

Covanta to Waste Manaagement’s bid. I think,

certainly, MCMUA can see that with respect to

respensiveness it is fully responsive.

Go want to address this issue raised.

train out of the station of

that Capital Worid
a ten percent owner ¢I Waste

Jerseyv’s ultimate parent,

apital Worla
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and there 1s no Capital
World Investors ownership
stockholder you have to have
the gsrtock. You have to be
Capital Wor.d Investors 1is
not ~he owner of record of any waste
Manacement, Inc. stock
Let me just turn for a minute
Schedule 13G. € ©o or deems Capaital
World Investo » b beneficial owner and
that term is very impcrtant because if you go
to SEC regulations yocu will see that entitiles
Likey deem to pe benelicial or have beneficial

ownership in this case of what rthey call

dispos.t.ve power, which reans havirg power

over the disposal 2f the stoc: is not
stockholder. t includes many
‘nvestment companies .n
mere limited

3uy and

Law ana do a
ind t“rhat New Jersey

neneficial ownership as a

ng purposes, 1 can't count
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nct
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In

repeat ing

Investors
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e
~

e true

Management
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ow,

this case, s31d, and T

“‘“"‘L“

ause it isg agcurate, al W
stockhelder i

ard therelore

owning
Maraag=mear*
vanta

what ¢

recent .

id claiming that CWI,

ten percent of Was:te

»

we deon’'t know wiy MOLA

ey haven’t shared that

do know that

we

subrmitted the

the .zame kind

cf Scheduls G. Nowhere -

S

stocknolder in

28 1L sa Wl 18 a
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Waste Manaqgement, Inc., but there are no facts
upport MCIA's conclusion, or at least we
assume they are relying on a misinterpretation
of Schedule G, and will tell vyou it was
ta:ned in a ttexr this afternocn, Waste
Management i papers in the Mercer
County- Superior Cou
conclusion
would urge you not Lo reach the same corclusion
or the same incorrect conclusion, I
snould say, because as we nhave submitted in
letter, it s patently clear, and if you go tc

the SEC regulations in the

beneficia’l ownersh.p,

stockholder. So there is no reason to even
guesTticn the accuracy of Waste Maraaement of

disclosure, and we would urge

I won’'t go into

can see by Waste Management’s cverall
those reviewing the bid will

iciencies at all.
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pointed out, sus deficiencies
which they Covanta’s bia,
of wnic all, but

wh i ch and should

1 cause

_etter witk

inancial statements

id the financial i

=t three B L

critier.a as

regquired for minimum

cations, financial

qualifications, thcse,

as we 1ndicated in the
‘ne and verse
~he case law that

failure

information (s absolutely a

e

ejection.
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.dder,
awarding the
Management of New
guestions oY incrdent ) 1f{ you want
them what
conclusicon on, I am sure y
Schedile G and what we maintain
te misinterpretatic
terminolo
MP. MARAZITI:
our lawsuit.

CHATRMAN: Any Jquestions?

ME. FOX: If
W:lliam Fox for J.F.

here tonight with cur company pre

Mascaro, and a number of company

recresentatives. I, too, will be short.
just to address a few
irems that were menticned by the Covanta
representative, he made reference
srreqularities and techn ‘s T not
tc reiterate what
last meeting, but 1 stroncly suggest tc t

Board that wh wae ciscussed there as it
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of 900, 00¢ n ey vear. I won'
ere hav 2 a number

letters submitted, but I find it extreme.y

interesting that Ccvanta now is attacking :In

written communications the
designated fc
:ts own bid.

incomprehens:ble

reguirements ot

Landfill
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rners of the document
everything it
he detailed
COMIMI Lment
xcess of
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said okay, we are tine. They
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witn respect to meeting the minimum financial

referenced that
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should know that
i1ts condensed audited
nancial stat2aments with its bid which

cemenstrates that 1t meets the minimum
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11 100,
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min:mum
I don’t
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the expertise,
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1 clarification of an

original bid submittal.
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1101,
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=

11 of the financ:al,

kKnow who among th.s Board has

ut

I am actually quite proud

it and I think it

sSave
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welcome the
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We “ust need a contract award.
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would just
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datec
Secnwel zer
.t Waste Managenent;
15th, alsc agcaressed

from Mr

aqaressed *o Mr.

T
a3y,

£i1
ietter dared Octchier
by Mr. Fox; and fi
16th addressed tc My. Schweizer from
president of Keystcne Landfill whose npame :is
Iouls DeNaples.

Mr. Ckhairman, thosz2 are tne documents
we have received since the last meetong.

THE CERIRMAN: 1s there anything else?

The Board mignht want to ask a guestion before

w2 go 1nto executive session.

when we come out 0! executive session we
be making a decision, and when we

award the

moLion te go into executiwv

MEMEER :
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TEZ CHAIRMAN: On behalf of the
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through a number
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PRELIMINARY STATEMENT
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COUNTERSTATEMENT OF FACTS AND PROCEDURAL HISTORY

A. The MCMUA Request for Bids and Contract Award
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4. The MCMUA Review of Mascaro’s Financial Records
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Procedural History Before the Superior Court of
New Jersey, Law Division, Morris County

1. The Waste Management Verified Complaint, the
Covanta Verified Complaint, and Applications for
Injunctive Relief
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Judge Weisenbeck’'s December 12,

Written Opinion Denying Plaintiffs’
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2012, Order and
Application
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Denial of Plaintiffs’ Applications for Emergent

Appellate Relief

Decenber Maragement
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Grant of Leave to Appeal and the Emergency Contract

Arpellate Divisicn entered orders
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the stay, Ehe
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H. Motion Practice in the Appellate Division
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LEGAL ARGUMENT

POINT ONE

THE TRIAL COURT DID NOT ABUSE ITS DISCRETION
IN DENYING THE REQUEST FOR INJUNCTIVE RELIEF
BECAUSE THERE WAS NOT CLEAR AND CONVINCING
EVIDENCE TO PROVE THAT THE AWARD OF THE
CONTRACT TO MASCARO WAS ARBITRARY,
CAPRICIOUS OR UNREASONABLE

Plaintiffs Have Failed to Meet Their Heavy
Burden on Appeal.

discretionary

vacate the Dlecenber

demonstrating

that Plaintiffs
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Plaintiffs Must Prove the Trial Court Abused
Its Discretion
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demonstrating
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determination
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estabplished policies, or
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Plaintiffs Must Also Demonstrate The Trial

Court’s Credibility Determination Was Baseless
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finding of
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whether
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evidence
. 146, 161 (1204

Finally Plaintiffs Must Prove By Clear and

Convincing Evidence That the MCMUA’'s Award of the

Contract Was Arbitrary, Capricious and
Unreasonable

Provided Plaintiffs




This

The Fact Finding of the MCMUA and Trial Court Was
Exhaustive and Forms a Credible Basis for The
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aintiffs’
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s beside the

qnzened burden

the MCMUA




statemen

rha A
e Q

22 Lhe opinidsh




entries,
internal and external
issue 1its therough

found that Mascaro's
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B. Plaintiffs Failed to Demonstrate a
Likelihood of Success on the Merits By Clear
and Convincing Evidence.
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were posed below
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The MCMUA and Trial Court Did Not Abuse
Their Discretion in Finding That A Balance
Sheet and Income Statement Are Financial
Statements
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HILL WALLACK LLP

202 Camegie Cenrer

P.0. Box 5226

Princeton, New Jerssy 0B543-5226

{509) 924-0808

Attomeys for Plaintiff, Waste Management of New Jerssy, Inc

[ WASTE MANAGEMENT OF NEW JERSEY, | { SUPERIOR COURT OF NEW JERSEY,
'INC, ! MORRIS COUNTY, LAW DIVISION

Ple:ziifl, { DOCKET NQ

; ORDER TO SHOW CAUSE WITH
| TEMPORARY RESTRAINTS PURSUANT |
MORRIS COUNTY MUNICIPAL UTILITIES | TO RULE 4:52
| AUTHCRITY; and SOLID WASTE -
SERVICES, INC. db/a 1.2, MASCARO &
SONS,

Defendents,

THIS MATTER being brough befors the coust by Hilt Waliack LLP, attorueys for
Plaintiff, Waste Manapement of New J=-sey. Inc. (“WM" and/or “Plainti "), sseking rali=f by
way of temporary restraiats pursuant w0 R 4:52, based upon ‘he facts s=t Zontk in the V srified
Complaint, Certification of Maeve F. Caanor, Esq. and Brief fijed herewrth; and upn notice 1o
defendsnts, the Murris County Municipa! Utilitiss Authority (the “MCMUA™: ard Soiic Waste
Servicss, Inc. dib/e 1.2, Mascare & Sons (“TPM™) (coliectively the “Defendanss™;, for 2 ordse
compeliing the MCMUA 10 :mmediaiely rescind its Octooer 16, 29.2 resolution. awerding a
zonwact to JPM (the “Resoiution”) and resulting the contract berwssn the MCMUA and JPM for
Operating the Twe Moris County Soiid Waste Tremsfer Stanons Locazed in Parsippany-Troy
Hils Tewnsaip und Mount Olive Townshin (e “Comtrac” uac it appearing Sat immediate,
substantia! enc irreparasis damage will result 1o W abserr = grazt of tie reguesied relef and

far good cause shown.




IT IS or. this 3ay of , 2012

ORDERTT fhat Defencarns appear and show cavse hefore the Supericr Cour. at the
Murris County Courthouse, Washingtoz & Court Strest, Monistown, NI 07950-0910 =
2'wock ir the noon or as scon theregfier as counssl can He beard, on

the day of .—» 2012 why an ozder skould not be issu=d for the

folowing preliminary relisf.

A Permamently restraining mduxjoiningfnewcepmmo!!i’M‘s':idintapoascw

the Request for Propasals for the Contract (“RFP™); 2nc,
B Rescinding the MCMU £ s Resolution awarding ths Caztrac! 10 JPM; and,
Rescinding the Contrec: between the MCMUIA and JPM; and,

D. Fermanently restraining end enjoising the impizsmenmation of the Cenuct and

Dedeadants from aiing ery actior to impiement the Contruct, and,

e Dirszting thar awars be made to WM as the lowest Tesponsive anc respensible

bidder for the Conrmact; and,
Granting othier such relisf as the sourt dsems equitebje end just.

Auc it is FURTHER ORDERED that pending the recars dzze berzin, Defendants are

temporacily emjoined an¢ restrained frog:

£ Signinz or implementing the Contract: 204,




B Acting upor ar continuing witk the awaed of the Sontacr to T pursuant to the

Resclution; and,

£, Perfomming eny work in connection with the Comtrast, inctading but not Lmited vo

TPM's purchase of tae nesessery 2quizment 1o perform the Contre<:, o making any payments on
the Contract 0 JPM pursusnt ic the prices submittsd in JPM’s bid in response wo'the RFP Sy the

Contrazt; and,
B Grarung other suck reiie? as the cour dsems eqiable and just.
Anc jt 1§ further ORDERED that:

The Derendant may move to dissuive or madify se temporary resiraints hersin

cenzeired on two (2 days’ notics te the Pleiniiéf’s attorney, Masve E. Cannen, Esq

A copy ol this Order e Show Cause, Verified Compleint, Carificetion, of Maeve

E. Cannon, Esq. anc Bricf submitted in support of this enplicatior, be seved upor. the Defsndunts

personaliv within deys of the date hereof, in accordance with B 4:4-% and R 4:4-4,

this teing original process

The Plaintif must file with the court its proof of service of the pizadings cn the

Defendan no iater thac thee 73 deys before ths roure date.

sfendan: saall flie mud serve = writton resporse to this Orcier to Show Causs end

the reques: for enxy of munctive rslief anc proof of service by 202

- — e et S 0

Tas original documents must bz iec with the Clerk 57 ¢ Supenor Couz i the county listad

above. A directory of these officss is ava’lzhie ie the Civil Division Meragem=nt Office in the




county iistad above er.d online at :

httox/Fwww judiciary seate i us/prose’1 0153 eptveierklawrefod? Yo: mustiserde copy of
Yyour oppositior pepers directly te Her. Thomes L. Weisenbeok, 4.).S.C. whose addrest is
Morrig County Courthouse, Weshingtor. & Cour: Streets, Marzistown, NT 67950-0510. You
mmust also send 8 00py of your opposition papets 1o the Piaintiff's stiorney whose name and
aqdress zapeers above, or to tae PizinSfY, if no ancmey is named ebove. A te'ephone cel] wiil
1ot protect your rights; you muost file vour oppasition and pay the requireé 222 9 $30.00 and
SeTve your cppasition on your advezsary, if you want fhe cou=t to hes- yours opposition to the

injunctive relief the Pleimtiff is seeking.

3. Tne Piaintif must fils und serve 2ny wrilen reply to the Defendants’ Order to

Szow Ceust opposition by » 2012 The reply papens must be filed with the Clerk

oithe St:p:r;a:(‘,omir.thscmylir.:dabovemdacqmy of the reply papers must be sent

directly to the chembers of Hon Thomas . Weissnbeck, A°S.C

6. U the Defendant does pot ils and serve oppositior to this Order s Show Cause,
tke application will be decided on the papers on the reremn date and relief Inay oz grantsg by
default, provide? tast the PlaintiT fies proctof service and 2 proposed form of crder at jesst

thre= deys prior to the retum date,

If the Pleintiff has pot aiveady dane $0, 2 prepesed form of order 2ddressing the
relief sought on the return dexe {2long with & se}-addrassed TelaT euvelope with renym aldress

end postege) must be sudmittsd {0 ths cour: nc iater thar three (3) days Sefors the TuTn dete,

8. Defendamt take notice thet *he Plaini® aes fijec ¢ lawsuit agzins you in the

Scpenor Court of New Jersey. Tae Verifisd Campizir! stached 1o this Order 1o Stow Cauge




sates the basis of the lawsuit If you dispute ¢his compiain, vou, of your atormay, must file a
writter answer o the Complaint snd proof of servics within 35 days from the date of servics of

this Order tn Show Cause, not coanting the day you received it

These documents must be filed with the Clerk of the Superior Cour: in the county listed
above. A directory of these offices is availabie in the Civil Division Menagement Office in the

coumty listed ahove and online at

“r

hov/www. iudicinry siate 1 usd 133 _deptycierkinwrefpdf. Include & $123 90 filing fec

payebie to the “Trearurer State of New Jersey.” You must also send a copy -f vour Answer tp
the Plaimiffs attorney whose name and eddrass eppear above, or 1 the PlairudT, if ne anomey ‘s
named 2d0ve. 4 tslsphone call will not proteat vour rights; you mus' file and serve vour Answer
(with the fee) or judgment may be entered aguinst you by defavit. Plsase note: Oppositor 1o the
Orcer to Show Cause is not an Answer and you mus s both. Pleass note further: if you do ot
fiie anc serve en Answer within 35 days of this Order, the Cov mzy snter a default against vou

for ine relisf Plainti T demands,

If you cannot afferd an attornsy, you may zall the ~egal Senvices offics in tha
county iz whick vou iive or ‘he Legal Services of New Jersey Statewade Hotline at 1-886-LSNT.
AW (1-888-576-5529), 17 you do nnt heve an at-amey and are not eligible for free legal
8SBISIANCC yO: meY 0D1AIN b rferal to an ettomey by celling one of the Lawysr Refemral
Services. A directory with somact inforration for jozal Legal Sarvices Uffices and _awyer
Referral Services is available ir. trs Civil Division Management Offics in the sowry listed above

¢ oniine at Ditouwww tudisiery.siate ot p3iorose’1 183 deprvclerilavyef.nid




.0 Tae Court wil! entertain argument, bt not

testimary, on the return date of the
order to show cause, urlcss the cour! and paries are advisec {o

e contrery ne iater than
days before the return dets.

fion. Thomas L. Weisanbe:k, AJS C.




SILLS CUMMIS & GROSS P.C.

One Riverfrent Plaza

Newark, New Jersey 07102

{673) 643-7000

Atcmeys for Pisintiff Covante 4Rezovery, L.P.

COVANTA 4RECOVERY, LP. 2 De’.awm% SUPERIOR COURT OF NEW JERSEY
Limited Partaership and New Jerssv taxpever, LAW DIVISION: MORRIS COUNTY

Plaintiff,
v

MORRIS COUNTY MUNICIPAL UTILTTIES ¢

AUTHORITY; SOLID WASTE SERVICES, :

INC. db/a }.P. MASCARO & SONS, a!

Pennsvivenia corporstior; and WASTE! ORDER TO SHOW CAUSE WITH
MANAGEMENT OF NEW ERSEY, INC., a TEMPORARY RESTRAINTS
New Jersey corpaation, PURSUANT TO RULE 4:52

Defencants

TEIS MATTER b2ing brougnt pefore the court by Sills Cummis & Gross P.C., counss.
for Plainuff, Covante 4Recovery, L.P. (“Coventa™), secking relief by way of remporary
restraints pursusnt t> B. 452, based upon the facts set forth in the Verifed Complaint,
Ceriification of Kenncth 7. Qertie, Esq and Brief Ted herswitk: and upon notics to defendants,
the Moris County Municipel Utilities Authonty {he “MCNUA™); Soiid Wasta Services, Inc.
&2 J.F. Maszarc & Sons (“Mescaro”), and Waste Manegement of New Jessey, inc WM™
{coliectively the “Defendants”), Tor ar order compelling the MCMUA 12 rescind its October 5,
2012 Kesoiution award:ng & coniract to Mescare (the “Resoluton™) for cperating the two Morms

£ s s emilA ssimmem feaes vy sc 3 imME - ne
Lotnfy sCic wast® Tansiy siilons 1§ .0Ct




Olive Township (the “Contract™); and 3t appaaring fha! immediaie. substanug! angd irreparebie

damage will result absent & grant of the requesteq relief, and for pood ceuse shown;
IT1Sopthis day of November, 2012
ORDERED thet D=fendants appear and show cause hefors the Superior Count at the
Mormis County Courthouse, Weshingtor & Ceus Suests, Momsiowr, NJ $7960-0910 at
N o’clock wn the .. 100n 07 &5 soce thareefer as oounsel can e

_hearc, on the day ¢ ;2012 vhy an order shoulé nothe

:ssuec for the following rehisf:

A Preliminarily restraining and enjaining the sccepienze of Mascaro's 5id in
response to the Request for Proposals for ths Contrect (“RFB™);

B. Rescinding the MCMUA 's Resolution, awardiog the Contect for Maseero:

& Rescinding the Conwract etwesn the MCMUA ¢ Mascern,

D. Finding WM's bid tc be non-compliant w itk the RF2;

E. Permansntly erjoining the implementetion of the Can=ac by Mascaro or WM
znd enioining Defsmdarys from taking Bry action 1 implomen: the Conmac::

F. Oirecting hat award be mude to Covante a2 *he jowss responsive and responsibe
sidder for the Conmact,

G. In the aliemetive: ordening 2 rebid; and

H, Granting cther such relicf as the eount deems somitsnie BTC just,

AND [T IS FURTHER DQRDERED that pending the return: date herein. Defendants are

temporarily enjeined and restrained frem:

A. Sigmng the Comtract, or if airsady $1Zr.2C, implemantng fhe Comract




B. Acting upon or continumg with the sward of e Contrac: to Mescaro pursuant to
the F.zsoiuton;

Perforrmng any work it connection with the Contact, :acluding but not limited to
Mascaro's purchess of the necessary equipment to perform the Contract, or making any

pzyments or the Coatrec' to Maszaro pursuant {o th= orices in Mascare's nid in rasponse 10 the

RFB for the Contract; and

D. . . Graoting other such relie” s the coutt deems equitavle and just.

Ard 1t is further ORDERED ¢hat;
The Defendant may move to disso.ve or modify the temporary restraints hereip oo
two (2) d2ys’ netice to the Plaintiff"s attomevs, Jeffrey J. Greenbaum, Zsq and Kenneth F.
Oetle, Esg
2 A zapy of this Order to Show Cause, Verifizd Compiate:, Senification of
Kennsth F. Osttie, Esc. and Brief submitt=¢ .z suppert of this sppitcation be servad upon the

Sreol

Deizndants personeliy within -~ cays of the det= hereof or tacir counse! with

censert, in accotdance with R. 4°4-3 and R. 4:4-4, this being onginal process.

3 The Plaintiff must dile with the court s prec” af sevize of the

picadings on the

Defendant 1o jater “hen three (3) deys before the retum date

ile aud serve & written regpense 0 this Jr¢er to Show Cause and

nd

tne requsst for entry of injunctive raiis? and proof of service by 2012

The ongina’ decuments must be fied with toe Cierx of the Supenor Cowrt in Morris County A
dizectary of these offices is availadle in the Civii Division Mansgement OfTice 'n the coumn

iisied 2bove anc online a1 hup: www judicam siete g usorose’1 1153 dentvcleskjparcingd

You must senc & cory of vour oppesitics pazers directiy to Hon Taomas L. Weisenbeck,




£.].8.C. whose address s Marris County Courthouse, Washington & Courts Streets,
Monmisiown, New Jessey 17960-0910. You must iso s=ns a ccpy of your oppesition papers to
the Plaintiffs atiorney whc name end address eppeers above. A ielerhone calf will not protact
your nghts; vou must file vour oppositior anc pay (he requirec fe= of $30.00 and serve vour
opposinon ¢n your adversary, if you want the cour t hex your opnosiuen 10 the inurchve

reiel the Piaimtiff is seeking,

5. __.The Plainsii¥ ryst file ang serve any written reply to the Defencants’ Order to

Show Caust opposition by . 2012, The reply pepers must be Sisd

with the Clerk of the Superior Court in the coun: listed 2hove, and 2 copy of the renly papers

must 2e sent directly 1o the chumbers of Hon Themas L. Weiscabeck, 4.0.5.C.

6 If the Defendan: does not Sie and serve Sppositior. te this Order 19 Show Ceuse,
the spplicatior, will be decided o the papers on: the return date, anc reiief may be granted by
default, provided the Plaintiff files 2 proof of servies anc a proposed jorm of order a1 leest three
days orior to the rehurn date

A 11 the Plainti T has not already done so, & propess form of order addressing the
rehicf sought on the retumn date (xiong with & seif-addressed return mveiope with return eddress
ard puztags) must be submined 1o the court no iate than tares {3, devs before the return date

£ Defencants wke notize that the Plant ¥ kas fiied 2 iewsust against ‘hem in the

upenor Court of New Jersey. The Verified Compieint stiached <o s Order in Szaow Ceuse

states the bams of the lawsuit [T you dispuis the cemplaint, you, or vour attorney, must file s

writ.ex answ e 16 the Comp'ani and nrocf of servies witain 34 deys trom the Satz o servize of

‘tas OrZer to Shew Cease. not counting the day you razeive it.




These documents mus: be Tiled with the Zierk o7 the Supenior Court of Morris County
directory of these cffices 15 availabie ir tae Cvi! Divisicr Manegemen: OFce i the cour'y
listed mbove end onfine 2t Atpwww fudiciary state nj varprose/ €153 dem rysigrgiawref pdl
include u §133.00 fling Tee pavabie to the *Treasurer State ¢ New jorsey ™ You mos’ aiso serd
& copy to the Plaintif™s attomey whose name anc address eppears svove, or 0 the Piainuff, fno

atlomey is aamsc above. A teisphone call will not prote= your nchte, vou: must file vour

Answer (wath the f2¢), or judgment may be entemed agzinst vou by default Please novs further:

if you do rot fiie and ssrve an Answer within 73 deys of this Order, the cout may snter a defauit
agaipst you for the rei:ef Piainti T cemands.

g f you canrot afford an attorney. you may cail the Lepsl Servizes ¢=ice in the
county i which vou live or the Lege! Services of New Jersev Statewrde Hotlins at 1-888-1SNJ-
LAW 1-888-376-5529). If you co not B2ve any aftomey and ere not eligible for frec legal
essistznce, you may obtain 2 referral £0 ax attomey 2y caliing one of the Lawyer Referre!
Services. A dirsctory with contact information. for Locel Legel Services Office and Lawyver
Releai Services s available i the Civil Divisicn Management Office t2 the sounty histe? shave

cniing et St: i www. iudiciery.state - ug/prose’ 10183 dentyveleridawrof poi

10. The Court will enterizi argument. dut nat tssummony, of e retum date of the
order 1o 300w cause, unisss the sour and parties are agwised to the contrary no later than
s ¥ J

deys pefors the retumn Jate.

Hen Thomas L Wagenbeck, A 5.2




HILL WALLACK LLp
202 Carnecie Canter
P.D. Box 3226

Prinzatorn, New Cersey 08543-32%6

(609) 924-08DE
httecrmeys for Novant -Appellant
Inc,

Waste Manasemen: of New Jexsey,

"WASTE MANAGEMENT CF NEW JERSEY,
Ne.,

i
Plainties,
{v.
!nou:s CCONTY NUNICIPAL
| UTILITCES ACTHCRITY; and SCLTD

|WASTB SERVITES, =xC. &/b/a o.B
{MKSCARC & SOMB,

Defendants.

| COVANTA (RBCUOVERY, L.P., a
Delaware Limited Partnerskip
;and Yew Csraey taxpayer,

Yadwned
laintie

—— -

Y.

MCORRZIS COUNTY MONICIZ®
{OTZLITIES AUTHORITY; SOLID
IWASTE SERVICES., INC. d/b/a2 C.».
,MASTARO & SONS, a Pennsy.lvazia
corperation; and WASTE
HANAGEMENT OF NEW J2RSEY, INC.,
a2 New Jersey corpo-ation,

|

Defendance.

SUPERIOR COURY OF NBW JERSEY,
HAPPELLATE -DIVISION
DOTKET NO: R

On Motion Zor lLeave ro Appeal
| fror the December 12, 2012

j Order =f che Superior Court of
' New Cexsey, law Division,
'Morris Courty

| Sat Below: Hor. Thomas I

; Weisenbecr, 2.J.5.C.

The Henorable Thomas -
¥orrig County Courthouse
Fachington & Court Streess
Morristown, NJ (79£2-0%810

. Weisenbeck, 2.7.8.C.




Jos=ph J. Maraziti, Jr.. Bsg.

Brent Carney, Esgy.

Maraziti, Falzon & Healey, LLP

150 Jotn F. Kennedy Parkway

Short Eille, NJ 07078

Atternsys {or Defendant Morris Couxmty Wuricizal Jtilicies
Authoricy

Jonn Ingl=sino, ESQ.

Grace Trun, Esg.

Inglesinc, Pearlman, Wyciskala & Taylor,
600 Parsippany Road, Suite 254

Parsipoany, NJ €7254

Attorneys fcr Defendant J.2. Mascaro & Zeas

JefIrey C. Greenbaum, Bsg.

Kenneth F. Oettle, Esg.

Sills Cummie & Gr=ss P.2.

Ong Riverfront Plaza

Newark, NI ©7.02

Attcrneys for Covanta 4Resovery, L.P.

PLERSE TAFE NOTICE that the Movane -App=llan: VYaste

Management cf New Jersey, Inc. nersby moves bafore <he
Supsrisr Court of New Jersey, Appellatze Divigion, fo=- leavs o
appeal from the Interlscutcry Order of =ha Eoncratlzs Thomag :

- .

Welsenbeck, entersd on Dezember 12, 2032, denving ar wM's

app-ication for a relimipary {interlocusory) ~ziuncticn

enjoinins defendant i Services, Inc. d&/bia o.o.

Mascarc & Soas and defendant McrT:s County Munisipal Uzilities

Authorily “rom exntering into a contract for the dperaticn 2% tweo
geclid waste crangfer gtations in Morris 3 finding o
iikelinood of success on tha merits. and WM hersby moves

for a rrelimina

{32780:21)




Tre undersigned phall rely upor the actomzanyirg Brief ang

Apperdix in guppert of tris merisa

ielpe'-t.‘u-ly subritted,

L WALLACK Lp

Attcrneys for Movant -
Appe¢--.r.., Waste Management
of New cersey, I=nc

-—C.

Dated: December 23, 2

102783:2!)




JOHEN P. INGLESINO, BES3.

GRACE CUN, ESQ.

Ingles:nc, Pearlman, Wyciszala &

§0C Parsipzary Road, Suite 202
Parsippany, NJ C7034

kttorneys for Sclid waste Servicea, Inc.
&« Sons

MAEVE Z. CANNON, EE£0.
JaMEBS 6. ©f DCNOKEDEZ, EST.
llack LL?

Carragie Centey

O BN )

PLEASE TAFE NOTICE that Csvanta
rereDy muves beiore

Zivigion,

Covanta’'s aprplization  for

zrecluding Sclid Wecie Semvices

and <the Morris

SIIerin: 1intc a contracs




SILLS TOMMIS & 3RCS
One RiverZront Fla:z
Kewark, New Jersey
{873) €43-73C0
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meam
NC, dbis )P. MASCARD & SONS, »

sorporzhion; =d WASTE
mnmwmmmvmﬂ.

New Jersey corpamaiien,

Defendants.
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PRELIMINARY STATEEMENT

laintifl Waste Management of New Jjersey Inc. (WM?”) submits tns Brief in opposition
to Seiid Weste Services Inc. d’b/a J.P. Mascaro and Sons® “Mescaro™) Motion for Summary
Juégment. Mascarc’s motion is premised on facts that this Court hes addressed solely in the
coptext of derying an Order t¢ Show Cause for issuance of 2 preliminary injunction that was
filed by WM and Plaintiff Covanta 4Recovery, L.P. {collectively, the “Plaintiffs”). Through the
Order 1o Show Cause, Piaintiffs sought to stey the award to Mascarc of 2 $134 miliicn dollar
contract 16 operate two Morris County solid waste transfer stations, including provision of
ransportation and disposal services. Mascaro’s bid Zailed 10 comply with material bid
specificatiors reguiring the submission of “certified financial siatements™ and the demonstration
of satisfaction of certain “Minimum Financial Qualifications” (“MFQ"™). Plairtiffs filed ap
interfocutory appeal of the derial of the prelimmnary restraints and the Court’s findings i:pon
which the: decision was premised. That appeal is pending.

Mascaro incorrectly represents that “the Cour: has already found that Mascaro

unguestionably submitfed a responsive and responsible bid.” Mascaro’s Br. at 4. This Cowr has

made no such finding. Teliingly, Muscaro’s statement is unsupported by any citation to the
Record. This Court has merely deried Plaimtiffs" applicatior for injunctive relief by applying an
analysis which i different thar and separate from the anelysis applied to decide a motior for
summary judgment.

As discassed herein, the facts at bar raise e triable quesuon of fact that Mascaro
submittec a fate ]y non-responsive bid because Mascaro failed w submit three years of centified
financial statements, which in the cortext of this bid mear: auditec financia. statements, not the
“condensed financial information” submitted by Mescaro. Further, the MCMUA did not accept

the Atteswation report submirted by Mascaro until affer it had obtained supplemental financial
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in‘ormation from Mascare post-oid. Had Mascaro refused to submit the suppiemental
information, the MCMU A would have had rc way of determining from the information provided
that Mascero met three out of four of the minimum finencia. qualifications, informatior. it clearly
expected prior to making an award

Alternatively, if this court firds that “certified” dic not mear audited financia. statements
were requited under the Request for Bids (“RFB”), then thal finding woulc per se render the

RFB fatally flawed becauss it left the MCMUA free to determine what 2 matenal term meant

after the fact. A public entity cannot create a standard that may be appiied different’y 10 differem

hidders or change *he meaning of & common term o mean d: Terent things ameng bidders. Here,
seven (7) of the eight (8) bicders on the contract interpreted the common term “certified financial
statements” t¢ mean “auditec” and suppiied audited financial statements Oniy Mascare
deviated from tais commoniy acceptec term.  The MCMUA's acceptance of Mascaro’s
sabmission create¢ an ambiguity i the specification that could 5¢ manipulated by the MCMUA
after the fact in evaluating the bids. On such z record, the Court must orcer & rebid and order the
MCMUA to revise th: RFB to define “certified financiai statements™ prior to rebidding. Such a
created ambiguity in a materia. term: in the contract would render the contract invaiid and void
Mascaro's award

For these reasons as well as those addressed herzin, genuine issues of material fact exist,
warranting denial of Mascaro’s motion for summary judgment.\

STATEMENT OF FACTS AND PROCEDURAL HISTORY

We reiy upon the facts set forth in WM's Counterstatement of Material Facts. WM

provides tae foliowing by way of summaery.
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At issoe is the protest of the award by the MCMUA of a $!34 million contract to
Maszaro cr the operation of two sclid waste transfer stztions in Morris County. AR-02309. The
RFB required al' bidders to submit “certified financial s'a‘ements for each of the three recemt
fiscel years.” AR-G041. Though “‘zertified financial statement™ was not defined in the RFB, the
RFR advised bidders that undefined terms “shall have the meaning normally ascribec to them in
‘he trade, profession or business with which they are associatel.” AR0GO10.

In their chellenge to the award, Plaintiffs a-gued that the meaning normally escrived to
the phrase “certified financiai statement” and to its constituent czments, “financial statement”
anc “certified.” in tae context of a substantial public procurement encompasses 1o less than an
audited balance sheet, income statement, statemen: of cash flows, and statement of sharcholders’
equity, as reflected in New Jersey case law, New Jersey statutes, federal regulation, and common
parlance among procuring cntities and bidders.

The RFB also required that bidders satisfy three of four “Minimum Financial

Qual: ficat:ons” listed in the RFB et Scheduie 3: (1) Net worth for =ach of the three recent fiscal

years of $29,100,000 or more; {2) The ratios of net cash flow from continuing cperations (o

annuel debt net mcrest and principal) for two cut of the three most recent fiscal years were at
least 11; (3) The “current ratio” for two out of the taree most recent fiscal vears were at least
1:1; and (4) Cash and/or cash equivalent of at lzast $5,000,000 on the date of its mos: recent
audited financial statement. AR00129.

Plaintiffs chellenged the MCMUA's decision to award the contract 10 Mascaro on the
basis that (1) Mascare did not submit three years of cenified financia! statements as required by
the 2FB and 12) Mascaro failed to provide with its bid sufficier: irformation to show that it

sat:sfied the Mirimwn Financial Qualificetions. In an attempt “o allow Mascaro to corect the
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secard of the twe omissions after the bid opening, the MCMUA penritted Mascaro to provide
additional finencial information to eswablish that it met three of the four Minimum Financial
Qualifications. AR02191.

On October 23, 2012, WM filed a Verified Complain® and Order to Show Cause with

12,

Temporary Restraints seeking to st aside the MCMUA’s award 10 Mascaro. Ou November 5,

2012, Covanta f{iled a Venfied Complaini and Order to Show Cause likewise seeking
interlocutorv injunctive relief and a ruling sstting aside the award to Mascaro

After hearng testimeny from expert witnesses provided by the parties on November 29,
2612, this Court entered an Order and Statement of Reasons cn December 12, 2012 denying

Plaintiffs’ application for interlocutory relief

1C2556419)




LEGAL ARGUMENT
POINT I

SUMMARY JUDGMENT IS INAPPROPRIATE AS THERE ARE
GENUINE ISSUES OF MATERIAL FACT IN DISPUTE

The standards applicabic for summary judgment do not warrent that Mascaro’s metion
for summary judgment be granted. Pursuant to R. £:46-2(c), a movant is not entitled to sumr:ary
judgment unless it cap show, thrcugh competent evidential materials, that there are 20 genuine
issues as 1o any material fact challenged and that the moving perty is entitled to judgment as a

matter cf law. Brill v. Guardian Life Ins. Co. of Am.,, 142 N.J. 520, 528-29 (1995). The policy

of New Jersey law is that each litigant should be afforded the opportunity to fully air its case,

Robbins v. Jersev City, 23 N.J. 229, 240 (1957). Accordingly, courts are instructed to grant a

motion for summary judgment only with extreme causion. Delvin v. Suggent, 18 N.J. 148, 154

{1935); Mormouth Lumber Co. v. Indem. Jns. Co of North Am., 21 N.J. 439, 448 (1956);

Ruvoio v. Am. Cas. Co., 39 N.J. 493, 499 (1963). Significantly, if there is the slightest doubt ag

tc the existence of a materia) issue of fact, the motion: shouid be deniec. Shariey & Fisher, P.C.
v. Sisselman. 215 N.J. Super. 200, 211 (App. Div. 1987).

In deciding an order to show cause, a court must weigh the evidence to assess whethey
“a reasonable probability of success on the merits” exists. Crowe v. DeGioia, 90 N.I. 126, 132-
33 (1982). By contrast, in deciding a summary judgment application, the court’s roie is net “to
weigh the evidence and determine the truth of the matter, but to determine whether there
is # genuine issue for trial” by considering the evidence, together with all legitimate inferences

that may be drawn thercfrum, in the light most favorsbie to the party opposing summary

judgment. Brill, supra, 142 NLI. at 335, (emphasis adéed); Anderson v. Liberty Lobby, Inc., 477

LS 242, 249, 106 S.Cr 2505, 2511, 91 L.Ed.2d 202 (1986). Where the party opposing
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summary juégment has exceeded the “mere semulla” threshold ard has offered 2 genuine issue

of material fect, the court cannot accept the movant’s versien of the events, even if the
quantity of the movant’s cvidence far outweighs that of its oppoaent. Judson v. Zeople’s

Bank & Trast Co. of Westfield, 17 NLT. 67, 75 (1954). (emphasis added) Givan these divergent

standards, Mascaro’s representation that summary judgment 1s ali but a foregone conctusion
based an the Court's findings on the Order to Skow Causg is erronsous.

As discussed below. the standerd for summary judgment cannot be satisfied in favor of
Mescaro becauss ths Record is replete with facts militating against Mascaro to rais¢ a triable
question of fact. Mascaro’s motion should be denied.

A, Abundant Statutory And Case Law Defining “Certified Financial

Statement” To Mcan Ap “Audited” Statement Creates A Genuine

Issue Of Material Fact To Defeat Summary Judgment

Mascaro misrepreserts the findings of this Court by stating that “the Court reiected the
contention that Mascaro failed to suSmit & “certified firancial statement™ Mascaro Br. at 4.
[hat statemert is simply iraccurate. Rather, the Court found that “this [centified fnancial
statement] is not a defined term under the RFB” {Driscoll Cert,, Exh. B at 11} and that the phrase
can mean whatever the prepare: and the user deem appropriate for the circumstances. Driscoll
Cert, Exh. B at 13. The Coun then weighed the facts and denied Plaintiffs’ application for
injunctive relief. Id. at 22. For purposes of this Motien for Suramary Judgment, the Coust must
consider whether, after drawing all legitimete infereaces and viewing them in the light most
favorable to Plamiils, the abundant statutory and case law cefimng “cenified” to mean

“audited” creste ar issue of fact as to whether Mascaro submitted a responsicle and responsive

5id or whether the RFB was 2ambiguous
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There 1s no dispute that the phrase “certified financial statements” wes not defined in the
RFB. Bu, the RFE advised zidders tha! undcfined terms “shall have the meaning normally
ascriped to them in the trade, profession or business with which they are associated.” AR0010,
The zaeaning normally ascribed to the phrase “centified finencial statement” in the context of a
substantial public procuremen: with 2 contract value .n excess of $105 million, inciades an
audited balance sheet an income statement, statement of cash flows and 2 statement of
sharcholders’ equity.

New Jersey case law, statutes and regulations, Federal regulations, reguiations of other
jurisdictions and common parlance among procwring entitics, bidders and accountants
consistently support this definition. See, e.£., First Indem. Of Am. Ins. Co. v. Lefters, Mevler &
Co. P.C., 326 NJ. Super 366 (Law Div. 1998) (“Cenifizd financial statements have become
the benchmerk for various reasorably foresecabie business purposes and accountents had been
engaged 1o satisfy those ends.”); Petrillo v. Bachenberg, 139 N.J. 472, 484 (1995) (“Because
investors forzseeable may rely on certified financial siatements, we keld that the accountant’s
duty extended to those investors despite the absencs of privity between them™); Herman v.

Sunshipe Chem. Specialties, 133 N.J. 325, 34445 (1993) (“Certified financia! statements of a

privately-helc carperation may aiso be discoverable in an appropriate case”l; P & A Const-.

.nc. v. Woodbnidge, 365 N.J. Super, 164, 168 (App. Div. 2004) (“centified {inancia statements”
an. material; “many years of positive cxperience”™ w:th hidder is insufficient basis on whick 1o
waive omission of certified financial statement); N.J.S.A. § 45:2B-44 defining “financial
statements”).

The New lJersey Adminisirative Code provides multiple examples in which the term

“certified™ means anc is synonymous with “audited.” See, eg., N.J Admin. Code 13:47A-1.3,
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addressing financial reports for brokers and dealers, provides, in pertinant part, that “if the
applicant has been engaged in business for one year or more preceding the date of the
appiication, a certified financial statement as of the end of its last fiscal period, aiong with an
unaudited balance sheet as o a date within 60 days of the application may be submitted ...™" N.J.
Admir. Code 13:47A-2.1, addressing an application for investmen® advisor registration,
provides, in pertinent part that “{a] certified stazement of the applicant's most cumrent financial
condition as of & date within 60 davs of the application; or provided the epplicant kas beer.
engaged ir. business for one yeer or more preceding the date of the application, a certificd
financial statement as of the end of its last fiscal period, along with an unaadited balence sheet as

of a date within 50 days of the application”; N.J. Admin. Code 8:33 APP. B, concerning an

application review process under the Deparment of Health anc semior services, defines a

“certified financiz: statement as fel.ows:

All applications from existing providers must be accompanied by a copy

of the latest certified finencial statements. The certified report must

incluce the following:

1. Balance Sheet

2. Statement of Income and Expenses, w:th supporting schecules

3, Statemen: of Ckanges in Financial Position

4, Notes to the Statements

5. Auditors Letter

The regulation then goes on to distinguish “ceruficd financial statements” from

“unaudited” financial ste‘ements as foliows:

If an existing provider applicant does not normally engage outside

auditors to certify its financial statements, it may provide, in lieu of the

atove:

i. Unaudited financial statements from an independent source to

include the items listed above for a certifiec statement;
{smphasis added).

How the phrase “certified financia statement” is understooc withir the incustry is also 2

reflection of how the phrase is defined hy ‘ederai regulations as well as those in other
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jurisdicions.  See, e.g., 17 CFR 240A.12b-2, an SEC regulaton, defines the term “certified”,
wher used n regard to financial statements, to mean “examined and reported upen with an
opinion expressed by an independent public or certified public accountan:,”); Md ilunen Serv. §
10-401(C}, pertaining to contimeng care for the elder y, d=fines a “certified finencial statement”
to mean “a complete audit prepared and certified by an independent certified public accountans

In deciding the Crder o Show Cause, the Court cid not reconcile its interpretation of
“Cert:ficd Financial Statement” with New Jersey statutes, case 'aw and regulations ' However,

in deciding the instant motion for summary judgment the Court cannot igoore tae foregoing body

at 290 (auditors “centified” that financial statements accuraiely represented fnancial condition);

Albent 1. Ruehl Co. v. Board of Trustees, 85 N.J. Super. 4 (Law Div. 1964) (bid specs called for

balance shest to be “certified, without qualification by ar independent qual:fied accountant or

auditor”)  We are aware of no cases in which “certified” meant “uneadiced.” Sigrificantly
absent ‘rom Mascare's moving brief is any legal authority, separate from the Court’s opinion on

the Order 10 Shew Cause, to refute that the foregoing legal authorities raise e triabie issue of fact

as to whether Mascare submitted a responsive and responsible bid. Accordingly, legitimare

inferences may be drawn from the foregoing extensive survey of statutory, case law and industry
guidance to raise a triable question of fact that a “certified financial statement” means an
“audized” financial statement which woulc render Masca-o’s bid unresponsive and imesponsible.

Mascaro's motion should oe denied.

None of the experts discussed the use of the phrase “certificd financial statements™ in New Juzsey statutes,
cese law o reguiauons
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Alternatively, A Finding That Mascaro’s “Condensed Financial

Information” Satisfied The RFB Requircment For “Certified

Financial Statements” Would Creaie A Triable Question of Fact as to

Ambiguity Of A Material Term Of The RFB

The Court’s findings of fact with respect to the likelihooc of success on the merits prong
of the Order to Show Causc analysis raised, at a minimum, & triable question of fact by bringing
to light a fatal ambiguity in the RFB - namely, its requirement for bidders to submit “certified
finarcial statements” without having defined “certified financial stetements.” Although seven
(7) of the cight (8) biddcrs on the contract - WM, Covanta, Coastal Distribution of Paerson
(“Coastal”), Interstate Waste Services (“Intesstate™), Blue Diamond Disposal, Inc. (“Bjuc
Diamond”), Republic Services (“Republic”) and Advanced Enterprises Recycling, Inc.
(“Advanced”) - interpreted that “certified” means “audited” based upon bidding parlance for a

contract of this size as wel! as stazutory and case law, the Court was “satisfied” that a “certified

financial statement” can mean whatever accountants and their clierts want it to mean i their

private transactions.” Driscol! Cert,, Exh. B at 13; Swatski Cert. at 3-6. This Court cannot find

that Mascaro’s “Condensed Financial Information™ constitutes a “certified financial statement”
without aiso finding ar ambiguity in this material tene of the RFB, thereby creating a material
question of fact as to the vatidity of the RFB and the legitumacy of any award thercunder.

The creation of this variable definition of “certified financial statemeni” leaves the
MCMUA with the unfettered discretion to pick ané choose berween bidders based on an
undefined standard after the fact. “It is setiled that hidding requirements particularly those

involving materia! items. shouid be unmistakably clear. Vague, ambiguous and conflicting terms

? O information and belief, bidders Coastal end Interstate submittsd auditod financial stateraents with the:r
bid. Although Ms Swatski was not permitted ‘o vizw the szaled envelopes suomitted with those dids during her
review of the file (sec Swatski cerufication), it 15 our understanding <hat Covantz will be submitting cetifications
with its oppesition to this motion a‘firming that Coastal and Interstate interprated the phrase “cerified financial
statements™ to mear “audited financial statements.” Wi relies apon those cestificat:ons in support of the footnoted
statemer®. Further, is any case, the MCMUA can open and review the sealed envelopes submitred with: the bids of

Coastal and Intersiate to coufirm this fact.
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may seriously affect the purpose ¢f competitive bidding.” L. Pucilio & Sons, Inc_v. Mayor and

Suliivan, 47 NLJ. 556, 559 (1966); Matter of Reflcctive Sheeting Licenss Plates, 313 N.J. Super.

266, 272 (Apn. Div. 1998) The specifications must be sufficiently precise sc as to prevemnt the
potential for the favoring of a perticular bidder after the fact. See James Petrozello Co. v.

Chatham Tp., 75 N.J. Super. 172, 178 (1962) (“[t]he failure to promulgate estimates before the

reception of bids as to future developmert left the bidders without a common standard upon
which to base their bids and created the possibility of an arbitrary computation of future growth
by the municipal officials, so that one bidder rather than auncther could be favored by the
capricious use of these varizbie fectors.”™).

Although discovery in prerogative writ actions is generally limited, there are no special
rules relative to discovery; the court has discretion tc allow discovery where the circumstances
sc warrznt.  See PRESSLER. New Jersey Court Rules (GANN 2004) Comment o R. 4:69-4,
Thus far in this case, the Court has only dealt with the preliminary restraints issue. Now, a casc
management conference 1s necessary - and prescribed under R. 4:69-4 - to allow the parties “10
determine the factual and legal cisputes™ and to deiermine “the scope and time to complete
discovery.” R. 4:69-4. In this case, a motion. for summary judgment is premature absent the
following material discovery.

(1) A deposition of & person with knowledge at the MCMUA to determine:

(a)  how the MCMUA has interpisted “certified financial statements™
in other procurements and

(k) how bidders have interpreted “cert:fied financial statements™ in
other procurements,

A deposition of a persor: with knowledge from each of the other bidders to

the RFB to evidence what “certified” means in 2 bid procurement of this
size; an,
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Discovery from Mascaro as to how 1t kas interpreted the phrase in other
procurements. This informatior: is relevant beciuse Mascaro has taken a

iFerent position as to what “certified” and “audited” firanc:al statements
mear: in other procurement disputes.

The latter discovery is relevant to this biddicg dispute because within z year of this
procurement, afier the Lower Potisgrove Township in Menigomery, Pemmsylvania, rejected
Mascaro’s bid for Zailure to satisfy the “cert:fication requirsment™ with respect to its financiai
statesments, Mascaro submitted a request for reconsideration on, infer alia. the following basis:

By definition, when one presents an “audited” financial statement,

it means that the financial statement has been prepared and

“certified” by a certified public accountant in accordance with

genera'ly accepted accourting practices (“GAAP”).
A true and correct copy of Mascare’s November £, 2031 Request fer Reconsideration is at:ached
+o Swatski Cert. as Exhibit A, emphasis supplied. Mascaro’s argurrent in the Pennsylvania bid
procurement is the inverse of its argument at bar. The fact that Mascare has taken an arguably
contrary positicn in another procurement, #t a minimum, raises & queston of fact as 1o what
“certified” means i bidding parlance. Here, Plaintiffs submut that Mascaro ndeed knew that
“certified” means “audited,” yet it opted to try (o shield its privacy in. a way £ot available 0 any
other bidder by submilting something less than tha: reguired by the RFB. BBD's own
zccountant submitted a letter in the Pennsylvania marter indicating that “by reason of the fact

that your company’s [Mascaro’s] financial statemen:s have Seen audited by our firm, they kave

already been ‘certified’ by us as being prepared in accordance with GAAP.™ A true and correct

copy of BBD’s November 7, 2011 letter t0 Mescare is actached to the Certification of Michael

Keszler, Esq., dated Fesruary 12, 2013 (“Keszier Cerw.”) at Exhidit A, emphasis supplied
Mascaro has a “policy not to mehe [its] financia! information readily available i bid

submissions.” A true and correc: copy of a letter w the Upper Scuthampor Towash:p
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Southwestern Bucks Solid Waste Coramittee from Mascarc, dated January 18, 2012, is attached
10 Keszler Cert. as Exhibit 3. Mascarc's financial statements are 2udited, but the company made
a calcuiatec. decision not to submit them per its company pelicy to mainta:n & certain element of
privecy. Id Mascara *ook the specifications in the RFB and modified them ts accommodate its
company’s privacy policy - a luxury not afforded i the other bidders. In fact, Mascaro had
audited fnancials and chose not to submit them 1o the MCMUA 1o protect its infermation from
the MCMUA’s review, a luxury no other bidder enjoyed. To date, the MCMUA has no
kncwledge of what the notes and schedules appended to Masaro’s financial statemen's wou!d
have revealed 10 3 in deciding whether to award this $134 million contract.

By withhelding its zudited {inancia! statements, which it admittedly possessed, Mascaro

was abje to maintain a !evel of privacy that weas denied o every other bidder who correct]
Y Y

interpreted “certified financial statements” 1o reguire audited finencia! statements. If other
bidders and potential bidders had known that selected non-aadited financia! informetion would
be accepted by MCMUA, then tacy may have bid or bid differently. Whether real or theoretical,
Mascaro was afforded an advartage over all other bidders. Seg, e.g.. Muirfield Constr. Co. Inc,

v. “ssex County Improvement Auth, 336 N.J. Super. 126, 137 (App. Div. 2000) The

MCMUA's award to Mascaro despite its ‘ailure to disclose its audited finarcial statements
destroyed the common stendard of competition ameng the bidders. This material advaniage
stands in direct contravention of Meadowbrook Canting Co., To2. v. Boroush of Island Heighes,

(38 N.J. 307,316,650 A 2d 748, 752 (1994).

* The Appellate Division in Mu:rfield Copsty. found that “{i); Bartham had chesen for any reason no! to procecd
with the process after the bids were opened, it need not have forwerded any additional information atowt the
asserted s1ock transaction and thus, had the apparcnt opucer of simply abandoning its bic. Tha: cppertunity, whether
real or imzgined, was sufficient 10 give Bartham ar advantage over conforming bidders * 33¢ N.J._Super, gt 137
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The ambiguity in the meaning of “certified” could not bave been known by the bidders
witi} afer the Awhority applied this new interpretatior. to the contract term and the Court made
ts findings or the Order to Show Cause. As a result, at issue is a “latent” ambiguity - which
was unknown and unknowable at the time the RFB was issucd - rather than & “patent” ambiguity
- which was knewn or knowable by the parties at the time the RFB was issued. The difference
betwzen a letent and & patert zmbiguity is critical here because the bicders on the instant contract
had no way of krowirg, por any reason o suspect that “certified” meant anything other thar

“audited.” It defiss reason to suggest that the scven other bidders would have voluntarily

submited their audited financial stetements, wkich provide considerably more conficential

informazion about the company's finencial position, if they thought 2 lesser option - ie.
submitting non-audited condensed financial statements - would kave been compliant. In fact,
several of the other bidders submitted their financials in sealed cnvelopes s¢ that caly the
Authority could review themw. Mascaro, aloe, wi.thheld this information cven fron. the
MCMUA’s review.

This Cour: shouw'd not endorse the MCMUA’s floating scale for hidders’ financial
disclosuzes, particularly where 2 $134 miilion public contract is at play. The interests of justice
warrant denial of Mascaro's maetion for summary judgment. In additicen, we respectfuily request

that the Conrt scheduled a case management conference to determine the scope of and 1o set a

schedule for discovery
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CONCLUSION
For each of the forepoing reasons, Mascaro’s Motion for Summary Jadgmen: should be
denied and a case management conference shouid be scheduizd to set the scope and schedule for
discovery.
Respectfully submitted,
HILL WALLACK LLP

Atterneys for Plaintiit, Waste Management
of New Jersey, Inc.

e

R il

/i Macve E. Cennen \

Dated. February 12, 2012
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THREE YEARS OF CONDENSED FINANCIAL INFORMATION

PLUS AN ATTESTATION IS NOT THE EQUIVALENT OF THREE
YEARS OF AUDITED FINANCIAL STATEMENTS ...

POINT IV
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PRELIMINARY STATEMENT

The central inqury in this case is what message the MCMUA sent to b:cders by

requinng that they submit three years of “certified financial statements™ on pain of having their

bids discualified if they faiied to comply. Several factors bear on the interpretation of that term,
al! of which present matenz! fact issues. These factors include, among other things. how the
term is used in business end industry, how courts use it in their opinions, how the Legisiarure
uses 1t in statutes, and how agencies use 1t :n their regulations. The factors also include how
bidders understood it in this procuremen:. how they have understood it in other procurements,
and how the MCMUA has interpreted it :n the past. Ali thesc are fact issues. Some issues
require discovery, 'ike the questions of how bidders in this procurement understood the term,
how thec MCMUA hus intcrpreted it in the past, and what the MCMU'A has accepted where the
request for bids required centified financial statements. Some issues don't require discovery,
like the use of the term by counts, Legislature, and agencies.

Since the hearing to take expert teszimony on November 29, 2012, Waste Management
has found documents submitted by Mascaro in a Pernsylvaria procurement indicating that
Mascaro and 1ts CPA took the position there, a little over a year ago, that aucited finencial
stztements had deen “certitied.” Mascaro did so 1n an effort io show that by submaiting
condensed finarnmal :nformzation that had been audited, Mascaro had satisfied a requirement that
1t submit a “certified” tinancial statement, Mascaro's 1nconsistency in Penrsylvania anc New
Jersey regarding the meaning of “cenified™ by itself creates a disputed issue of material tact that
requires exploraion.

{ e MCMUA has taken the extraordinarily aggressive positien that a - certified financial
statement” can be seif-certified by Mascaro and imited to summary financial information with

no tootnotes and no audiior’s opnion. Notaing in the Request tor Bics so indicated, and none
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of the bidders except Mascaro took it that way because they al! submitted audited financial
statemen:s. Except for the testimony of Mr. Sobel that in some transactions, lenders will aceept
sclf-certification and that accounting literature does not define the term “certified,” the

MCMUA has shown nothing to back up its pos:tion tha: what the Reguest for Bids reguired :s
what Mascaro submitted.

The interpretetion of “certified financial statement” is a iive issue that cannot be
resolved :n favor of Mascaro and the MCMUA. through: the truncated process of summary
judgment. To the contrary, the evidence gathered thus far is overwhelming that in common
perlance, that is. in terms likely to be understood by bidders reading the Request for Bids. a

=sertified firancial statement™ s unders-ood to mean an audited financial statement. Covanta

respectfully requests that summary judgment be denied and that Covanta be granted himited

factual disccvery to confirm the directior in which the facts appear to be heading,.
PROCEDU HISTORY

On July 9, 2012, the MCMUA reguested dids to operate two soiid waste transter
stations for up to five years (AR-02304). Bids were opened on Septembper 13, 2012. (id.}. The
three fow bidcers were Covanta 4Recovery, L.P. ("Covanta™)($121,004,000), Solid Waste
Services, Inc. d/b/a’ J.P. Mascaro & Sons (“Mascaro™)($134,330.000), and Waste Management
of New Jersey, Inc ("WM7™j($137.952.000). (AR-02305).

On Ocrteber 16. 2012, the MCMUA rejected Covanta’s bid as nen-responsive and
authonized a contract with Mascare. (AR-02309). On October 23, 2012, WM filed 2 Venfied
Complaint 10 2njoir: and reverse the award because (i) Mascaro tailed to supply three years of
cerifiec financial statements exphcitly required by the Request for Bids ("RFB™) ané (1) the

condensed tinancial information in Mascare's bid failed tc show that Mascaro me: the MFQs.




On November 5, 2012, Covanta filed a Verified Complaint, challenging the award to Mascaro

on the same grounds, chellenging the rejection of its own bid, and seeking injunctive relief,

On November §, 2012, the Court heard oral argument regarding injunctive relief, anc on
November 15, 2012, the Court 1ssued an Order requiring expert witnesses to address six
questions intended to explore. among other things, the meaning of the term “certified financial
stztement.””’ The MCMUA agreed not to award the contract pending a ruling or. the request for
injunctive relief. On November 29, 2012, the Court accepted the expents’ regorts into evidence
in lieu of cirect 1estimony and allowed cross-exammation. (2Tr.). On December 5, 2012, the
Count heard oral argument (3Tr.). On December 12, 2012. it denied injunctive relief. On
Monday, December 17. 2012, WM and Covanta apphed tc the Appeliate Division for leave 10
move cn short notice to stay the award and were denied. On December 21, 2012, the Court
:ssuec an Order granting motions for summary judginent against Covanta’s Verified Complaint
made by Mascaro, the MCMUA. and WM and dismissed Covania’s Ver:fied Complaint.
Befcre receiving that Order, Covanta moved for ieave to appeal from the deniai of injunctive
relief. As of the date of this brief, that motion is pending, clong with a similar metion for leave
1¢ appeal made by WM.

While the moticns for leave to appeza! were pending, Covanta moved for reconsideration
of ine Court’s Cismissal of Covanta’s entire Verified Complaint cn the ground that only the
validity of Covania’s hid, not the vaiidity of Mascaro’s bid, had been tnefed and argued on the
summary judgment motions. and it movec (o add two plaintiffs to the Venfied Complaint to
ersure standing  Those mot:ons were granted by Order cated January 25, 2013. Along with its

response to Covantz’s motions, Mascaro moved for summary jusgment zgamst the claim by

Tke Transcnp: of oral argument cn November §, 2€:2 is cenoted as 177" the aearing
ar: Nevemnber 29, 2012 as “2Tr.” and oral argument on December 3. 2012, as “37Tr."
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Covanta anc WM that Mascarc's bid was non-conforming. The MCMUA has joined :n that
motior, which is retumable February 22, 2015,
STATEMENT OF FACTS
Bidders Are Required to Supply Three Years of Certified Financial Statements

Question 14 of the Questionnzire in the RFB asxed bidders to supply “the certified
firancial statement of the Bidder . . for cach of the three (3) recent fiscal y2ars.” (AR-00C41 ).
The RFB d:d not define “cerufied,” “financial statement,” or “cenified financial statement.” but
1t stated that undefined terms would have “the meaning normaily ascribed to them in the trade,
profession or business with which they are associated.” (AR-000i0). The Questionnaire
warned that tarlure 10 provide any required information “sha!l result in rejection of the Bid.”
(AR-00020),

" he term “cert:fied financial statement.” 1s common pariance for the tymeal audited set
of finuncial statements, which include consisting of a balance sheet, income statement,
statement of cash flows, all with relevant tootnotes ard an auditor’s opinion. (Expert Report of

E. We:nstein at 8). These are the main financial statemnents. Balance sheets show what a

compary owns and what it owes at 2 fixed point in time. income statements show how much

moeney 2 company made and spen: over a period of time. Cash flow statements slow the
exchange of money betwaen a company and the outside world. also over 2 percd of time. They
use and reorder the information Irom a company s ba.ance sheel and :ncome statement
Statemerits of sharzholders’ eguity, sometimes inciuded as a separate statement, show changes
12 the interests of the company s sharehoiders over ime. (See the SEC s “Beginners’ Guide 10

Financial Statements™ at the SEC's website, heremafier "SEC Cade™) "

See hitp www sec poviinvesior pubs hegtnstmizuide.btn
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Putlic entities cor.ducting procurements in sohd waste collectior. services are required
by the regulations of the New Jersey Department cf Environmenta) Protection (“DEP™) to have
Sidcers complete a questionnaire to establish their experience and their financial strength. See
NJAC 726H-642and NJAC 7:26H-6, Appx. A. The DEP's model questicnnaire ca'ls for
bidders to supply “a financial statement for the most recent year.” (Qucstion 13 in
Questionna:re at NJA.C 7:26H-6, Appx A). in this procurement, the MCMUA required a
“ceriified financial statement for each of the three (3) recent fiscal years.” {AR-00041;
emphasis added).

The MCMUA Requires that Bidders Satisfy the MFQ

in adcition tc requiring three years of certified financia! staiements, the RFB required

bidders or their guarantors to sausfy at least three of four specified Minimum Financial

Qualifications {“MFQ™) as of the bid opening:
(1) Net worth for each of the three recent fiscal years of $29,100.000 or more;

{2) The ratics of net cash flow from continuing operations to annual debt {net
:nterest and principal) for two (2) out of the three (3) most recent fisca! years
were at least 1:1;

{3) The “current ratios™ [current assets divided by current habilities] for two (2)
out o7 the three (3) most recent fiscal years were at least 1'}; and

‘4) Cash and/or cesh equivaient of at least $5,000.000 on the date of [the
=idder’s] most recent audited financial statement. [AR-00129;.

The separate requirements of (i) submitting three years of certified financiai statements
and {1:) satisfying three of the four MFQ did not cross-reference =ach other. They ware

independent. as Mascarc's expert testified:
Q. And you also sa:d there is 20 link berween the requirsment to
sudmit 2 certitied financial starement and the requirement tc meet the minimum

francial qualificatien, right?

A That 1 my view, ves




Q. So in your testiimony they are two separatc and distinct
requirements with no link to each other, right?

A. There’s no specification in the bid that requires linkage or asks for
linkage ot those two documents. {2Tr.195:7 w0 2Tr.196:4).

Mascaro s counse! embraced this positior. in ora! argumert on December 3:

Now with respect to the mimmum financial qualifications. our
witness 7as testified that taere 15 no linkage between the financial
statement required in Quesnoa 14 and the bidder's responsibility to
demonstrate that they meet the micimum financial requirements in
Scheduie 3. [3T69.. tc 7. emphasis acded).

The minimum financial criteria of the MFQ addressed the bidder's size and vaius
(minimum net worth), the biddear’s ability to pay its debt service {rauo of net cash from
operations to annual debt service), its liquidity {ratio of cur ant assets 1o current
habilities), and its ubility to pay its shon-term obligations (35 million cash or cash
equivalerts). The RFB did not specify how bidders were 10 estabhish that they met the
minimum cr:teria, but, as indicated above, the Questionnaire required tac niader to
supply a “ceriified financial statement” for the didder or its guarantor “for each af the
three (3 recent fiscal vears.” (AR-000<!)

From financial statements, the MCMUA could teil if a hidder met the MFQ. Net
worth would appear en the midder’s balance sh.eet as siockholder’s equity. (see AR-
(:2195). Cash or cash equivalents would zppear on the baiance sheet and on the statement

ot'cash tlows. {AR-02195 and 02197). The rato of current assets to current habibities

weuld appear on the balance sheet. {AR-02195) The ratic of net cash fow from

operations tc annuai debt service wouid appear trom the combination of the statement of

cash flows (the Lne item cailed “net cash provided by operating activines'™) and che

tncome staiement [lire tem called “interes: exnense™).




Aud:ted financial statements provide much more thar, the limited :nformation
reeded to address the MFQ. They provide line-item details that illuminate the strengths
and weaknesses of a business, including dzt2 from which other ratios can be calculated,
and they provide footnotes that explain notewortay aspects of the financial statemcents.
Footaotes are ar. impontant element of audited financial statements. (Wenstein Report &t
7) ~The fooinoles to financial states arc packed with information.” SEC Guide, supra,
at “Read the Footnozes.”

Mascaro Provides Condensed Financial Information

Mascaro tightly guards its financia! privacy. it hasa poiicy of declining tc make its

financiel information readily available in bid submissions, 25 per the following statement in a

recent cover letter (o a procuring agency in Pennsylvania:

-.P. Mascaro & Sons :s a privately held family owned and operated company.
As such we are no: mandated by law as 10 the disclosures of publicly held
companies. Based on the above, it is our pohcy not to make our financial
information read:ly available in bid submissions. Al K

Mascuro foliowed that policy in its response to the MCMUA's two-pronged 1nquiry into
the financial status of biddcrs. that 1s. requiring that bidders satisfy the MFQ and requiring that
bidders suppty three years of certified financial statements. Instead of submitting its alrcady
auditec financial s:atements with its 5id, Mascaro hiad its CPA prepare what he called
“Cordensed Financial Information,” consisting of summiary totais from three years of
Mascaro s talance sheets and income statements. The CPA said that two vears of the
condensed financial information were taken from audited financiai statements. and the third
year was taxen trom fizancial statemenis in the “final s:ages™ of an audit, albeit more than six
months a‘ter the end of the fiscal year ending Marca 31, 2012. (AR-01647). Mascaro's CPA

didn’t designate the “wo pages of condensed information as “balance shesi™ and “income

Copies of cocuments submirted by Mascare in Pennsylvania procurements are appended
1o thus briel. We undersiand that WM will attach them o a certification.
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statement.” He designated both shests as “Condensed Financial [nformation.” (AR-02250 and
0225%)

The baiance sheets from whick: the concensed dnancial irformation was taken had line
izems under “Current Assets™ tor “Cask and cash equivalents,” “Investment,” ~Accounts
receivable, trade, n2t of aliowance for doubtful accounts,” “Prepaid disposal faes,” and “Prepaid
experses and other 7 (AR-02195). By presenting that cata in summary form, the condensed
finarcial informarion failed to break out cash and cash cquivaients and shus failed to show as of
the date of the bid opening that Mascaro kac $5 million or more in cask or cash equivalents -
ore of the four criteria of the MFQ

Similarly, ecause Mascaro chose not to supply a statement of cash flows with 1ts bid,
its condensed financial intormation had no line item for “net cash from operations” and
thercfore could not establish a ratio of one-10-cne for net cash flow from operations to annual
debt service - another of the four criteria of the MFQ. Mascaro’s privacy policy thus bumped
ap against the MFQ and fell cne cntenion short, mven that bidders had 1o sansfy three of the
four criteria. Mascaro’s condensed financ:al information couid show only that Mascaro
sat:sfied two of the four critena.

[n lieu of submitung financiai :nformation te establish compliance with at least three of
the four MFQ, Mascare submitted an attestation report from its CPA| staning that Mascare
complied. i1n all matena. respects, with ai! tour critenia of the MFQ. (AR 016<3). Ccnsistent
with Mascaro's privacy pelicy. the auastaton leuer aid not attach the firarcral information on
which the CPA rehed. nor did 1t provide an audit opin.on on Mascaro's condensed financia!

informat:or. !t was not an audit report. The scope of the report was limited by the atiestation

2ngagement, namely. 1o examine Mascare's compliance with the NMFQ  {AR-01645)

By submutting condensed firancial :nformanon rather than audized financial statements,
Mascarg was able te conceal, among otaer things, relazed party transactions that could be a

cause tor concerm tdiscissed further beiow). As Mascaro's axpert test fisd, the purpese of




supplying cendensed financial information with an atiestation rather than audited financial

statements with an audit opinion is “to maintain 2 certain element of pnvacy.” (2Tr. 237:3).

Q. Sc by using that method Mascaro could retain an element
of privacy for itself in not having to disclose its ful! and complete
financial information. Isn't that correct?

A. Most of my private ciicnts would absolutely look to
mantain an clement of privacy. [2Tr.237:7 1o 12).

Mascaro’s concern for its privacy was so great that its bid designated ever: the
condensed financizl information as “Confidential™ and stated that the information could not be
dupl:cated without Mascaro’s written consent. (AR-01648).

The MCMUA Asks for More Information

Because the MCMUA could rot determinc from the financial information submittcd

with Mascaro's bic whether Mascaro met the MFQ, the MCMUA's Executive Dirscicr, by

ietter dated October 5, 2012, asked Mascaro’s in-house counsel for more information “10

determire if Mescaro satisfies the minimum financial quahfications (Schedule2).” The

Txecutive Director asked for the following:

Schedule 3 (tem #2: In order tc calculate the net cask flow from cortinuing
operations ta ennual debt ratio, a statement of cask flows and a document
indicating Mascaro’s annual debt for the last 3 years are required.

Schedule 3 [tem #4: Please provide all components of your ‘current assets’
line item on the balance sheet vou submittec. Also. please supply us with the
audited financials (including the statement of cash flows) for ti:e vear ended
33172012 [AR 02191: emphas:s added).

The first request calls for three years of statements of cask fows and three years of
docaments :ndicating what appears 10 be debt service, meaning pavments of interest and
principal to keep a lozn current. The purpese of the reguest. according tc the MCMUA's fetter,
was 1o calculaie the net cash flow from conunuing operations 1¢ annuai debt ratio.” (/4.).

I'he request Yor ~all components of your “current asscts” line item 21 the balance sheet

vou submitted™ addresses the missing compenent of $5 million of cash or cash equ:vzlents. The




request for “the audited financials (inciuding the staiement of cash flows) for the year ended
3/31/2012" appears to address, at a minimum, the fact thet the condensed financial information
in Mascaro’s bic was taken from only two years of audited financiz! statements, not three years
as required by Question. 14 of the bidders’ Questionnaire.
Mascaro Supplies Limited A dditional Information

In a letter dated October 3, 2012, Mascaro’s accountants, BBD, responded to the
Autherity’s request for additiona! information, but BBD did not suppiy three years of
statements of cash flows or three years of documents indicating Mascaro's annual debt service,
as the Executive Director’s letter of October 3, 2012 requested. Instead, BBD enclosed 2 draft
of Mascarc's 2012 financial statements, which were undergoing an audit The draft inciuded

figures for 20i 1, presumably audited. but it provicded ne footnotes for 2011 or 2012 and no

audit opinien for either year. Mascare sudmitted no aud:ted financial sta:ements for 2010, with

or without footnotes. Ir. its letter, BBD took from Mascare's 2012 statement of cash flows the
iine items callec “ne: cash fiow from operating activ:ties” and “mterest paid” to show that the
ratio of cash flow from operations to debt service was in excess of one-to-one. {AR-02192 10
G2167). In his way, BBD ccntinued ¢ protec: Mascaro’s audited financ:al statsments from
disclosure.”
Related-Party Transactions Are Revealed

Several figures on Mascaro's draft 2012 finarcial statements, not submitted until after
the bics were opened,, disclose highiy unuscal transactions that were not explained, including
extraordinarily farge commitments to and from “related pariies” (e g., officers and
sharehuiders). These include recervables a1 $50.4 mill:on in 2011 and $27.9 miliion in 2012

and pavables {i.e . money owed to related partics) of $45.8 milion in 2011 and $40.4 mi'lion in

* As 1t tumed out, BBD nad mustaker!y reported the cash flow from 2011 as being from
2012, 2C10 as demng from 201 1, and 2009 as being from 20:0. k corracted that mistake in a
letter ef October 12, 2012, sul! without supplying actual financial statements. A copy of tha

letter 1s apperded to this bnef at A39




2012. {AR-02195). Tke payables constitute 40% 0 5% of the company’s net worth. (Id.)
These obligations were not disclosed let alone footnoted in the condensed financial information
that Mascarc submitted with its bid Mascaro's draft income statement for 2012 shows net
income of' §. .99 mi lior. but revenue from related perties of $6.0 million, possibly constituting
more than half of the compary’s net income (AR-02196). Again, no footnotes adéressed this
related-party revenue  Thus, no information was provided o :he MCMUA as to the nzture of
these transactions or whether they posed serious concems regarding Mascaro's financial
viability or its ability o perform the five-year conrract.

Footnotcs Are Essential

As explained by Coventa’s expert, Edward Weinstein, the 2012 draft balance shest

submitted post-bid by Mascaro’s accountant shows large current liabilities relative 1o the size of

Mascaro’s Halance sheet. including a “Note payabie, bank credit ling™ of $57.2 million for 2011
and $52.95 milhion for 2012 as well as the “Payables to related parties™ of $43.8 million for
2011 and 520 4 mil.:on for 2012, (AR-02195; Weinstein Report at 14, 2C). The details of these
habiiitics, including repayment terms, would customarily appear ir footnotes, which were
omatted from the condensed financial information submitted witk Mascaro’s bid and from the
draft financial statements submitted post-bid. (We:nstein Report at 14-15) Footnotes would
alse previce information about significant accounting policies. an explanation of Mascaro's
anusually jow income 1ax expense, and information regarding the large prepaid disposal fees
1347.6 million) shown as ~Current Assels™ o Mascaro's draft balance sheet. (ld.)

In nene of its post-bid submissions did Mescaro provide audited financial statements for
fiscal years 2010 and 2011. It provided numbers for 2011 in its 20: 2 draft, but no footnotes or
sucti opinion.  Thus, the MCMUA was never zdvised whether a clean audi: opinion was

provided 1o Mascaro for any of its most recent three years of financial statements, or what

1l




deficiencies may have been reported by the auditors. Instead, Mascaro concealed this
information, acting consistertly with its policy of maintaining privacy for its financiai
information and thus maintaining secrecy with respect to obligations to reiated parties in excess
of 40% of the company s pet worth.
Mascaro Protects Its Privacy in Pennsyivania

Mascaro’s submissicn of condensed financial information to the MCMUA 15 consisteat
with the approach it used in two Pennsylvania procurements a lhittle more thar a year ago. [n
January 2012, Mascaro submitted a “summarized Financia! Statement” and three years of

“condensed audited balance sheets” to the Southwestern Bucks Sclid Waste Committes n

. o $ . . ~
Southhampton. Pennsylvama (“Committze™),” The summary Financial Statement consisted of a

series of bullet points regarding Mascarc's tinances, for example, that it mainta:ns unsecured
banking and bording lines of credit in excess of $100 million and nat working capita! in excess
of $70 million. (A1-A2).” Mascaro did not submit i*s audited financial statements. maintaining
privacy in accerdance with the opening siatement in its letter 1o the C ommittee, 1n which
Mascaro stated that it is company policy “not tc make our financial information reaaily
avai.able in bid submissions.™ (Al).

In a trash collcction and recyeling procurement in late 2017 in Lower Pottsgrove
Townsaip, Pennsylvania, where Mascare had beer the vendor for trash collcct:on and recycling
tor eight yecrs. Mascaro used the same cautionary anguage o declare that it does not maxe its
“mancial informazion readily availab.e in tid sudmissions Mascara's approach ran inte irouble

in Lower Poutsgrove Township because the “summary Firancial Statement” and “condensed

We obtainec copiss of documents regarding Mascare bids in Pernsylvama from ceunsci
for WM and anticipate theat WM wil’ aztach copics 12 a certification,
¢ “A” refers to the Appeudix to this tref.




audited tinancial information”™ were deemed by the Township Board of Comm:ssioness not to

constitute the certified financial statement required by the bid specifications.

The first paragraph of the Instructions to Bicders in that procurement stated:

Each bicdder shall zlso submit a financ:al statement cer:Sec by the
bidders’ certified public accountant :n accordarce with generally
actepted accounting practices ("GAAP™) for the last cemplete
fisca! vear of the bidder. {AR].

Also, Question No. 13 of the Bidder's Questionnaire zsked the bidders 1o attach a
“statemen: of financial cendition,” including 2 “financial statement” containing current assets
and lisbiiities. {A8). The conder:sed financial information that Mascarc submitted was the same
sort of condensed balarice sheet information it submtted 10 the MCMUA, with assets listed on
three ines (current assets, property plant & equipment, and other assets). end current lizbilities
on one line. (Al6).

The Township Solicitor opired that Mascaro's submission did not comply with the
“financial staiement requirement™ of the bid specifications, and the Township rejected
Mascaro®s bid along with the other two bids. {A7). Mascaro then submisted a memo asking the
Eoard of Commissioners W reconsider In 2n attempt to show that it had submutted 2 “certified
firancial sutement,” Mascaro used the terms “certified” ard “audited” inzerchangeabiy,
arguing tat “{bjy defimtion, when one presents an “audited” financial statement, it means that
the financial stztement has beer: prepared and “centificd’ by a centified public accountant in
accordance with gererally accepted accounting practices (‘GAAP™ . (AS).

As confimaton that the condensed financial information presented by Mascare had
ceen cerufied, Mascars included 2 lelter from its acccuntant. BBD. stating tha: BBD had

“certitied” Mascaro®s {inancial stalements because i: had audited them:

‘Blreason of the fact that your company’s financial statements
nave been zudited by our fimm, they have aiready been “certitied”
by us as being prepared in accordance with GAAP. [A17)




Audited Financial Statements Reveal Strengths and Weaknesses

Audited financizl statements reveal what conédernsed financial information concsals As
Covanra's accounting cxpert explamed in hus report, a bicder could have a sigificant
connngeni hability. normaily disclosed in a footnate, which could yeopardize the mdder's
performance of 2 multi-vear contract. Or the bidder’s business could be rending sharply
cownward but. as of the date of the bid opening, could still meet mizimum financial cntena,
zlbeit barely. (Wetnstein Report at 10). [n this regard, three years of certified financial
statements couid be more significant than the bidder’s meeting three of four minimum fnancial
critena. (id.).

A “Certified” Finaucial Statement Has Been Audited

As explained in the report of Covanta's expen, the term “certitied” has iis roots ir. the
histor:¢ role of the aud:tor’s report on financial statements, when CPAs would aciually certify
the accuracy of the numbers - something they no longer ¢o. (Weinstein Repot at 8). The term
“cert.lied” remains viable, however, and is commonly used by bankers, credit agencies.
creditors, business executives and accountants to refer to audit work by CPAs and their audnt
reports. (/d ). The phrase “certifiec financial statements” typically refers to the full complement
of financial statements (including balance sheet, income statement, and statement of cash
flows). including footnotes, accompaniad hy an unqualified auditor’s report. {/d. at 9, see ais0
27r. 21921 1o 24). In common parlance, “certified” and “audited™ are used interchangeabiy 1¢
tefer 10 financial statements audited and reponted on by CPAs. (/4. at 8).

CPAs’ audit reponts summanze the scopc of their engagement, reference the standards

used, and provide an opinion whether the client’s financial statements were prepared in

accordance with Generally Acceptad Acccunung Principles ("GAAP”) w the USA. (Id; The
required eiements of an audirt report are set forth in Edward Weinsten's report. (Jd. a: 8-8;
Informanon in financal statements goes well beyond an assessmert whether mimimal

finunciz! critona have been met. @ aliows one to assess the overal! financial health of a

L4




cempany, whereas the absence of cenified financizl statements deprives an evaluator of
valuablc information. (/d at 9),

In contrast, Mascaro’s expert, Alar Sobel, :estified that a financial statement can be
prepared “in whatever detail the preparer and user deem appropriate in the circamstances” (2Tr.
216:2 10 4; and that the term “certified” used with “financial statement” in the RFB could just
as well refer to certificauon of financial statements by management, not CPAs. {(2Tr.294:18 to
2Tr. 195:6)

Q. It {the expert’s report] says, “Not withstunding absence of the use
of tne term certified financial statement in the auditing and account:ng standards.

the term is commonly utilized in business transacu'\ns te refer to a certification
of financiai statements by officers or owners.”, rignt?

A. Yes.

Q. And then you ge on in the next page to say that Mr. Mascaro
cerified all the answers were true to the best of his personal knowledge?

A Yes

Q. And that was z ceruficauon of the financial statement?
A. Yes [2TR.194:18 10 2Tx. 195:6;.

Mr Sobel did not draw a distinction betweer: the kinc of certification required ‘or a

smail transaction., like a personal bark loan, and the kind of certification required for a jarge

transsction, such as a $13C million multi-year bid. But the Court did:

THE COURT [Cjan we distingu:sh also, | mean, realistically between someone who
Loes in for an avte joan 10 duy a used car and a multi-million doliar corporation that
comes i and wants 2, you know, half-a-bill:or.-dollar line of credit? | mean, clearly
these of us who purchased a car and gone - and gone in for financing. we don't have t¢
20 in with centified 1inancials, ever. if it 's a small business. Sc | mean, thers's — we're
talking abour a - 1 understand we'r= walking about a wide range here, but the realit vis
we're talking abou: parties a: the table tha: arc - have purporied net worth of - they're
quite considerzble in the scheme of things. 72Tr275:510 17)

The Count imphaiily acknowledged that the meaming a bicder would give o the term

‘certified financial statement” wouid cepend on the circumstances in whick the tenm was vsed




For companies bidding on a huge zontract, “certified financial stalement” means audited
financial statements. For a car loan, “certified financial statement” means only that the borrower
would swear to the numbers on a loan application.

Excent for Mascaro, which has interprated “certified™ to suit its purposes depending on

tne procurement, all the biaders in this procurement appear to have understood “certified

financial statement™ to mean audited financial statement because it appears that they all

subm:ted audited financiai statements. (see Certif. of Derex Veenhof, 9§ 8-10) .

ARGUMENT
POINT I
SUMMARY JUDGMENT IS INAPPROPRIATE BECAUSE
DISCOVERY IS NEEDED TO RESOLVE GENUINE ISSUES OF
DISPUTED MATERIAL FACT REGARDING, AMONG OTHER
THINGS, THE MEANING OF “CERTIFIED FINANCIAL
STATEMENT™ AS USED IN THE REQUEST FOR BIDS
A. Summary Judgme:t is Inappropriate in the face of material fact disputes.
Pursuant 10 R. 4:46-2(c), a movant is 7ot entitied to summary jucgment unless it can
show the abscrce of genuine issues as 1o any material fact chalienged. 8riii v. Guardian Lije
Ins. Co of Am., 132 N.J 520, 528-29 (1935). Where discovery on matenal issues is a0t
complete, ke respondent must be riven the opportunity to take discovery. See #ilsan v
Amerada Hess Corp, 108 NJ 236, 253-254 2001, cited in Pressier & b ermiero. Current N/

Cour? Rules iGarr), Commentio £ 436-2 a1233

B. Discovery in this prerogative writ case is contemplated and necessary to
resolve disputed factual issues.

Prerogative Wit actions may require discovery  “Whils a prerogative wnit proceeding 15
ordinariy concemed with the public business. 1t mus: be remembered that 12 neverthelass
remans 3 ol achien between named pariss i woich definite issues framed ny the pleadings

and preina; order are tried and determuned.” Schiossberg v Jersey Ciny Severage Auth 15 N J

-]




360.1374.75 11954). Pursuant to R. 4:69-4, discovery is explicitly contempiated in such actions.
The scepe of any discovery and the time to complete it is determined at a case management
cenference after the detcrmination of the legal and factual issues in dispute. If the case involves
a disputed issuc of material fact, summary judgment :s not appropriate. See M.4. Stephen

Constr Co. inc v Borough of Rumson, 117 N.J. Super. 431, 439 (App. Div. 1971) (summary

Jjudgmen: reversed in prerogalve wnt case because genuine issues of fact needed to be resolved

by tnal court)

C. The parties dispute how bidders would interpret the term “certified
financial statement” and the proofs appropriate to establish compliance
with the MFQ.

At a minimum, the following issues bear factual exploration:

1 Mascaro has taken the positicn tha: because the term “cenified financial
statemen:” is not defined ir the accounting litcrature, it can have a range of meanings and that
as used in the RFB, 1t could mean financia! statements certified by management. All bidders
excep: Mascara submitted audited financial statements and presumably understood the term
“certified financial statement™ to mean audited financial statements. This couid be confirmed
‘hrough discovery. How b:dders interpreted the RFB bears on what the RFB required, and what
the RFB required bears on whether Mascaro's bid was nor-conferming.

2 In the procurement in Lower Pottsgrave, Pennsylvania, discussed above,
Mascaro and :'s acccuntants interpreied the requirement of “centified” financial siatements to be
met by aud:ted financial stazements. Mascaro's submissioas in the Peansylvania procurement
ard other such procurements in which Mascaro pariicipated should be explored to determine
how Mascarc uncerstands the term “centified financial siaiement

3 in adopting the DEP’s moce! Questionnaire for procurements i the sclid waste
ngustry, the MCMUA appended the wo:d “certiiied” 10 the 1erm “financial statement.” The
MCMUA may have Lad a specific reason for doing so. and it may have rerecied other bidders in

previeus procurements for omitung audited finarcai statements. Hew the MCMUA mterpreted




the term 11 post procurements, what 1t accepted as conforming, and when it accepted 1t are all
relevant. These facts bear on the meaning of “certified financial statcment” in this procurement
and reed to be explored.

4 The audit opinicns regarding Mascaro's zudited financial statements and the
footnotes to Mascaro’s audited financial statements for the last three years presumably explain
Mascaro's sigrificant related-party transactions and other significant 'ine items on the draft
financial statcments for 2012 that Mascaro submitted after bids were opened. All such line
items could bear on Mascaro’s finencial stability. Mascaro's complete audited financial
statements shouid be supplied, and Mascaro shouic be deposed regarding them.

S. With respect to a bidder’s meeting the MFQ, the MCMUA’s past practice is
reievant, What has it previousty accepted from bidders as proof that the bidders met the MFQ”
Has the MCMUA accepted only audited numbers as proof, anc when has 1t required them to be
submitted — with the bid or later? This shoulc be explored as well.

All of the toregoing are disputed, matesial issues of fact. Accordingly, Covanta

respectfuily requests a management conference to determine the appropriate scope of discovery,

potertizily to :nclude document requests, :nterrogatones, requests for admissions, and

depesitions.
POINT 11

A BIDDER WOULD INTERPRET THE REQUIREMENT OF THREE
YEARS OF “CERTIFIED FINANCIAL STATEMENTS” IN AN RFB
FOR A $130 MILLION SOLID WASTE CONTRACT TO REQUIRE
THREE YEARS OF AUDITED FINANCIAL STATEMENTS

Al The Proper Focus Is on What the Term “Certified Financial
Statement™ Meant to Bidders Reading the RFB.

Locking ior a delinition of “ceruifizd Snancial siatement™ in accounting literature - as
we now know -- 13 2 hopeless 1ask oecause the literature dees rot define 12, But what the

hilgrarure S21s i3 N0 e essenual guestion. T e esseniiai question 1s now bidders would




‘nterpret “cer::fied financial statement.™ It's the didcers’ understanding that counts decause the

RFB 15 a communication to them.

A request for bids is an invitation to make an offer. M A Srephen Construction Co., Inc.
v. Borough of Rumson, 125 N.J. Super. 67, 72-73 (App. Div. 1973). The bidder is what our
Supreme Court calls “the ordinary reader of the specifications.” L. Pucilio & Sons, inc. v
Borough of New Miiford. 73 N.J. 349, 356 (1977). Thus, the meaning 10 be given to the term
“certified financial statement™ in a request for bids is what bidders think it means. To bidders on
a $130 million waste disposal contract, three vears of “certified financial statements” means
threc vears of audited financial statements.

“Certified” Means “Audited”

The Coun directed the parties to prepare experts to address six questions hearing on the
conformity of Mascaro's condensed financial information to the REB {1Tr. 77-78). Onc of the
questions was “{t}he meaning normally ascribed in the accounting professior to the term
“cemfied” when used in the term “certified financial statement.'™

Thas question wes drawn from the directive in the RFB that if terms are undefined, they
“shall have the meaning normally ascribed to them in the :rade, profession or business with
which they arc associated.” (AR-000i0). Part of the November 29, 2012 hearing focused on
what the term would mear in the accounting literature, but the RFB was directed to bidders. not
to accountaats. Bidders would not likely consul: accounting literature te mnterpret a term it an
RE3B, especially one as common as “certified financial statement.” (See the Certification of D
Veenhof submatted herewith, € 2-3),

Fhe MCMUA must have appended “centified™ 10 “financial statement” for a reasor.
fuestion 14 of the Questiornaire couid have requesied ;ust 2 “financia: stalement,” which is the

term used 1n the mode! questionnaire supplied by the DEP regulations that provide un:form bid




specifications for municipai solid waste collection contracts.’ By upgrading the financial

statement requirement 1o a “certified financial statement.” the MCMUA evidently wanted
someone tc cerufy three years of financial stazements. The entire bid package is ce::ifiec as
true by management, so the MCMUA wantec more.

In its ruling denying ar injunction. the Court found that because the accounting
literature doesn't define “centifv,” accountants don’t cemify financial statements. (Cal3). The
Court accepted the testimony of Mascaro's expert that the requirement of a certified financial
statemnent could mean self-cert:fication. Even assurming that possibility to be true, it is a fact-
spearfic observation — true for situations where the size of the transaction requires nothing
more. But bidders in this procurement were not iikeiy to thirk the MCMUA would permut
managsmer: to self-cenify financial statements for a $130 million contract mvolving the
expencuture of public funds ard the wasts flow of an entire county

Assumung the term “certified firanc:al siatement” can have differens meanings :n
different contexts, which is what Mr. Sobel testified {see Court’s Dec. 12, 2012 Statemen: of
Reasons at |{ — i3). the term can have oniy one mearing in a particular procurement bzcause
the terms on which bidders submit offers have to be the same for all. The plaving field has o
be level. and thetetore “certified financial staiement™ can™: place one requirement an pubhciy
traded companies and another requirement on private-heid companies. As stated in #itlside >

v Sternin, 25 N'J 317, 323 (1957):

Every clement which enters into the compet:tive scheme should be
required equaily for all and shouid not be lc4 to the volition of the
individuai aspirant to follow or to disregerd and thus to estimare his bid
or: 2 basis different from that arforded the ofner o nrenders

See NJ AC. 7.26H-6. Appendix A, and see N.J AC. 7:26H-6.5(d)! for the requirement
that bidders submit completed guestornaires dJemonstratirg therr financial abi:ty, expenence.
captal end equipment necessary to perform the contract. The questionnaire in Appencix A to
N.J.A C. 7:26H-6 15 itke the Questionnarre in the RFB, but the DEP version requires bidders to
sUmiIt oniy a “tinancial statement,’” not a “certified financia! statement.
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Therefore, we must ask what “centified financial siatement” meant to the bidders
in this procurement
B. Mascaro's position that “Certified Financial Statement” meant self-
certified carries little weight because Mascaro took the position in a
Pennsylvania procurement that its audited financial statements were
certified.
Mascaro's position in the Lower Potisgrove procurement establishes several points.
One is that notwithstanding the absence of the term from the accounting literature, “cenified” is
viable in common pariunce among accountants, their clients, and persons who rely on ciients’

financial statements, as Covanta and WM contend. BBD and Mascaro -- accour:tant and client -

used the term “ centified” in communications with the Township of Lower Pottsgrove, which

relied un bidders” financial statements.

A second point is that “audized” and “cantified” are commonly equated. As Mascaro
assented 1n the Lower Pottsgrove procurement, and BBD confirmed, financia! statements that
have been audited have been “cenified.” Hypotbetically, a financial statement could be
cerufied but not audited, like 2 personal financial statement certified by a consumer who canno:
afford and doesn’t need an audit. But self-certification would not be found i the context of a
huge waste disposal contract to de performed by a compzny having at least $29 million net
worth. Ir that context an agency asking for certified financia! statements is asking for audited
financial statzments with footnotes and & CPA’s audit opin:ion.

Finally, the procurement in Lower Pettsgrove T ownship shows Mascaro's cynicism
about accountng ierms where its financal pnvacy is concerned  When it suited Mascaro '«
purposes, as in Lower Pettsgrove Townskip, Pennsylvania, audited and certified were equated.

Wlen it doesn’t suit Mascaro's purposes, as in the Morris County procurement. they are not.




C. Mascaro’s Interpretation of “Certified Financial Statement™ Cannot
Be Reconciled with New Jersey Case Law, Statutes and Regulations.

In bidding and other cases, the term “certified financial statement” has been widely used
without need of definttion, and in those cases. the courts were not refemring to financial
statements certified by management. See. e g.. P & A Constr., Inc. v. Twp of Woodbridge, 365
N.J Super 164 (App. Div. 2004) failure to suhmit certified financial statement with bic is
material defect).® See also Albert F. Rueh! Co. v. Board of Trustees, 85 N.J. Super. 4 (Law Duv.
1964)(bid specs called for balance shest to be “certified, without quaiification by an
independent guzlified accountant or auditor™). We found no cases in which the word “certified”
meant unaudited. To the contrary, where "2ucited” and “cemified” cross paths, they are cquated
See. e g, Bondi v. Citigroup, Inc., 423 N.J Super. 377, 390 (App. Div. 201 1) {audizors
“certificd” that financial statements accurately represented financial condition).

New Jersey statutes refer to both the terms “financial statement™ and “centified financial

statement.” N.J.S A4 45:2B-44 defines “financial statements” 10 include footnotes and to be

prepared in conformity with GAAP or another comprehensive basis of accounang ® Thus, the

meager condensed financial information suomitted by Mascare was not a firancial statement as
defined by New Jersey law, cert:fied or otherwise. Recently, the Legistature used “certified
financial statsment™ with respect to the transfer of the University of Medicine and Dentistry to
Rutgers. See V.J.S.A 18A:65-100. Clearly. that statute refers 1o audited financial statements,

not numbers certitied to by management.

: See aiso Petrillo v. Bacnenberg, 139 N.J. 472, 484 (1695) (investors foresseabiy may

rely on “centificd financ.al statements”): ferman v. Sunshine Chem Speciaiiies, 133 N 329.
34445 {1993)(cernufied financial statements” of 4 private.y-aeld corporation possidly
discoverable), and Firsi indem of Am. Ins. Co. v. Letters, Mevier & Co P C., 326 N.J. Super
366 1Law Dy 1998 Centifted financiai s:at2ments™ have decome benchmark for reasorably
foreseead'e business purposes. and accountznis tave heen engaged to sausfy those ends)

E T'us definitzon 1s founc in the Pubiic Acccuntancy Act of 1977, the purpase of winch 1s
“10 promaote the reliabiiity of information that s usec for gu.dance in financial transactions or
for. . assessing the financ.ai sttus or periormance of commersial . snterprises.” V.J 5 4

45 28-43.




The term “centified financial statement” also appears in several administrative
reguiatons. For example, companies seeking to register as investment advisors with the Bureau
of Securities must supply a “centified financial s:atement™ as of the end of their last fiscai
pericd, zlorg with an “unaudited balance sheet as of a date wathin 60 days of the application.”
A distinction 15 thus drawn between a “certified” financial statement for z full reporting period
and an “unaudited” balance sheet as a brief update, indicating that & certified financial siatement

is ope that has been audited. N.J.4.C. 12:47A-2.]. The same ianguage is used for those

seeking to register as broker-dealers. N.J.4 C. 12:47A-1.3.""

The meaning of “certified financial statement™ to the Department of Health appears in

insiructions for applying for a Certificate of Neec in Appendix B to N.J 4 C, 8:33:

All applicatiors from existing providers must be accompanied by a copy of the
{atest certified financial statements. The centified report must include the following:

. Balance Sheet

. Statement of Income and Expenscs, with supporting schedules
. Statement of changes in Financial Pos:tion

. Notes to the Statements

. Auditer's Letter [Emphasis added)

The Appendix then distinguishes “certified” financial stalements from “unaudited” and
“in-house™ financial statements.

The Bureau of Securities and the Department of Heaith both juxtapose “certified”
firarcial statements with “unaudited” financial stz:ememts. which is in accord with common
pariznce. Mascaro and the MCMUA have offered no reason why the MCMUA's use of the
term “certified financiz] statement” would be understcod any cifferentiy by persons corsidering

a response to the RFB."' Mascaro cannot reconci'e the RFB with the consistent use of

Orther regulations using the term “certified financial statement™ include N.J.A.C. §:19-
4 2 ldisciosure statement for conunuous care retirament communmity faciiines) and N.J.A C
5'82-5.2 tupen changes 1n ewnership of housing project financed by NJHMFA, buver mnust
suppry “cerufied finarcial statements”).
' An SEC reguiation, 17 CFR 240A.12b-2, defines “centifiec,” when used with ~“financial
statement.” (0 mean “examined and reported upon with an om:nion expressed by an independent
publie or cerified pubic accountant ™




“certifizd financial statement” in New Jersey case law, statutes, and regulations to refer to
audited financia! statements.

Finally, and hardly to be ignored in ar. investigation of common parlance, the Internet
provides guidance. Google's search engine produces, among similar references, the following
definition of “czrtified financial statement” at the Investoped:a website:

A financial statement, such as an income statement. cash low statement or
balance sheet, that has been audited and signed off on by an accountant. Orce
an auditor has fully reviewed the details of a firancial statement following
GAAP guidelines and is confident the mumbers reported within it are accurate,
they certify the documents. [Emphasis added; long URL omirted].

irvestopedia explains the function of “‘certified financial statements” as foliows:'*

Cerufied financial statements play an important role in the financial markets.
Investors demand assurance that the documents they rely upon to make
investment cecisions are accurate anc have not been subject lo any matenal
errors or emissiens by tae company that compiled them.

In lignt of the use of the term “certified firanc:al statement” to mean audited financial

statements 1n ali these sources — case law, statutes, reguiations and Internet - and particularly in

light of the absence of any contrary uses in such sources, common parlance must be taken to

equate “cenified financial statement” and “audited financial stat=ment,” at least 1n a transaction
of this magnitude in terms of dollzr vaiue and public interest.
POINT HI
ITHREE YEARS OF CONDENSED FINANCIAL INFORMATION
PLUS AN ATTESTATION IS NOT THE EQUIVALENT OF
THREE YEARS OF AUDITED FINANCIAL STATEMENTS
Merely sausfying the MFQ does not fulfill the requirement in the Questionnare of three

vears of cerufied financial statements. As Mascaro’s expert acknowledged, the requiremen:s

are not linked, nor should they be because the MFQ are only z baseline In fact, two o7 the

i Wikipecia considers (nvestopediz ‘0 0e a well-respected soarce for financial
informat:on. Between 2007 and 201 0, Investopedia wus owneg by Forbes publishing.

1 3tty en.wixipediz.org wiky'investepedia)




MFQ are bare minimums. For example, the required “currant ratio” of cne to one {1:1)(ltem 3)
means that current assets need only equal current habilities. The general standard has been
characterized as two to one (2:1). See Droms & Wright, “Finance and Accounting for
Nonfinancial Managers,” 6" Ed. (2010) at 35 (A rule of thumb commonly empioved tv

bankers and other lenders suggests that, for most firms. current asssts should be approximately

twice as large as currert liabilities.”) (excerpt appended at A24)."

Similarly, the ratic of net cash flow to debt service required by I:em 2 of the MFQ,
generally called the “debt service coverage ratio,” is only i:1. According to Wikipedia, most
commercial banks require 2 ratio of 1.15 to 1.35 net operating income times annual debt service
10 ensure cash flow sufficien: to cover orgoing loan payments.'

Mascaro's condensed financial information didn’t have enough detail 10 satisfy the
MFQ. let alone provide the sort of window intc a company’s finances provided by financial
statements with fuli detaill, footnotes, and an auditor’s opinion. Compere the summary
presentation of Mascaro’s condensed financial information with the multi-line-item detail of
Mascaro’s uncondensed draft 20:2 financial statements (balance sheet, income statement, and
statement of cash flows], which Mascaro providec to the MCMUA after bids were opened.

Several figures on Mascaro's draft 2012 financial statements disclose unusual
transactions that were not explained, including extracrdinanly large commitments to and from
“related parties™ (¢ g . officers and sharcholders). These include reccivables of $50.4 million in
2017 and $27.9 miihion in 2012 and payabies {ze.. money owed to related parties) of $45.8

million i 201! and $40.4 mullion in 2012. (Ar-02195 - bzlance sheet). The pavables conststute

- Sec also “Understanding Financial Swutements, New York Stock Exchange. : 86-87 at

13, citee :n Cotton, “Toward Faimness in compensation of Management and Labor:
Compensation Rztios. A Proposal for Disciosure.” 18 N[ U. L. Rav. 157, 176 (Fall 1997)}:;
see aiso Wikipedia at hap:‘en.wikipedia.org'wiki’Current_ratio (acceptable current ratios are
aenerally between i 3 anc 3 for healthy susincsses).

hitpien wikipedia.org'wiki/Debt_service coverage_ratio

2%




40% to 45% of the company's ne: worth. (Id.) These obligations were not disclosed et aione
foomoted in the condensed financiai 'nformation that Mascaro submitted with 15 bid
Mascaro’s draft income statement for 2012 shows net income of $10.99 million but revenue
from related parties of $6.0 miilion, possibly constituting more than ha!f of the company’s net
income. (AR-02196). Again. no footnotes addressed this retated-party revenue.

The omission of footncies points up 2 major difference between audited financial
statements and Mascaro’s condensed financial information. Footaotes in audited financiai
statements explain noteworthy Iransactions :hat bear on the company’s viability, whereas
Mascarc's condensed tinancial information provided only selected information with no

explanations. Mascaro’s condensec financial information did not acknowledge the cxistence of

related-party assets, liabilities and transactions, let alone provide details

The Finarcial Accounting Standards Board (FASB). a group designated by the
Amencan Association of Cert:fied Public Accountants to sstablisk accounting principles, issued
a standard that requires disclosure in audited financia. starements of matenal related party
transactions, including the natuce of the relationship(s). a description of the transactions.
amounts due from or to related parties, and the terms and manner of settlement. (Weinstein
Report at 15 and Exh. 8, FAS 57). We don’t know if the footnotes to Mascaro's audited
financial statements satisfied these standards because Mascaro suppl:=c no footnotes.

The explanations that would appear in the foctnotes to Mascaro's audited financial
stetements appear to be the kind of infonmauon tha: Mascaro wishes to xeep pnivate. It 1s the
kind of :nfommation that ali other bidders wouid understand to be required by the request ir

Question !4 o7 the bidders™ Questionnaire for three years of “centifiec financial siatements ™




POINT IV

MASCARO'S BID WAS NON-CONFORMING BECAUSE
THE MCMUA COULD NOT TELL FROM MASCARO’S
CONDENSED FINANCIAL INFORMATION WHETHER
MASCARO MET THE MFQ

No matenal elsment of a bid may be provided after bids are opened. George Harms
Construction Co.. Inc v. New ‘ersey Turnpike Awhority, 137 N.J 8, 37 (1994). If 2 deviation

:s matenal, a post-opening profier is necessarily “an interdicted modification.” On-Line Games,

supra, 279 NJ Super a 602-G3. Because the MCMUA could not tell from Mascaro's

condensed financial information whether Mascarc satisfied Items 2 and 4 of the MFQ, it asked
Mascaro 10 provide additional financial information to “determine” if Mascaro complisd. The
MCMUA calied this a request for “clarification,” even citing the section of the RFB that
perm:ts requests for clanfication (page 1B-12), bun the MCMUA wasn'1 seeking clarification, it
was secking confirmation.

Had the Authority been willing 10 accept the CPA’s attestation regarding Mascaro's
compliance with the MFQ, 1t would not have needed additional informaticn. Since 1t sought the
add:nonai information, it was evidently not willing to accept the atrestation without seeing the
financial informaticn that Mascaro faiied to submit. The reason the MCMUA did not reccive
the financia. :nformation witk Mascaro’s bid is that Mascaro sought 10 moid the bidding
process (o 1is pnvacy policy rather than conceding an element of privacy 1o meet the
requiremen's of the RFB.

Thoagh the RFB did rot say how bidders were to prove they met the MFQ, Mascaro’s
subnuss.cn deviates matenally from the RFB because it “hides the ball,” in other words.
protects Mascaro’s privacy, this ime by having a third-party attest to uncisclosed financial
figures Like seif-certification. third-party attestztion unaccompanied by financial figuresis a
substtute for disclosure. The Appellate Division rsjected the alternative of self-certification in

fmpac inc v City of Paterson. supra, whers the umission of cenified financial statements ‘rom




a bid disqualified the bid notwithstanding that the bidder certified tha: all statements in its
proposai were true and correct.

Aliowing certification by management or by thirc parties paid by management is a
slippery slope. The RFB gave no incication to bidders tha: anestation by CPA's in l'eu of
submitting compiete financial statements was an opzion. Allowing the MCMUA 1o decide afrer
the bids are opened that attestation will suffice as proof that all cniteria of the MFQ were met as
of the date of the bid opening invites favontism. based on the MCMUA's agenda. Maybe the
MCMUA Jikes Mascaro. or maybe it doesa’t like Mascaro but just wants to be done witk: the
procurement. Either way, Mascaro 1s given a way 10 comply with the RFB of which the other
bidders were not aware.

As the ceruficatior. of Derck Veenhor explams, had Covanta known the MCMUA
would accept less than a full sct of audited financial staiements, 1t could have submitted its own
unaudited finarc:al statements, which show that Covanta meets the MFQ, and if necessary, i
could have arranged for an accountant’s attestation. (Centif. of D. Veenhof, 99 4-7). Covante
has kad a net worth of more than $29.1 m:llion for three years, meets the ratio requirements
and thus meets three of the four cntena of the MFQ without the need of a parent guarantee.
Moreover, although Covanta periodically sweeps free casn to its parent, it could arrange to
retain $35 million of liquid cash on its balance shect if required. (/4. 99 5-6). Because Cevantz

couia fully sausfy the MFQ, 1t did not have to relv on 2 guarantor 1o meet the MFQ, anc :t

could have aveided the issue whether a fully executed guarantee had tw be supplied with

Covania’s bid - one of the grouncs on which its hid was disoualified.  The only reason ‘or
involving CHC as guarantor was o provide aud:ted financia; statements. (1d.. § 6)

Mascaro couid have included audited financial statements with its bid but chese. in
accord with its company pehcy. to withhold financial intormarien. The imegulanty in the
accourtant's attestation, which failed to attach the numbers 1o which it was antesting, was 2

direc result of Mascare's policy o withheiding financial information and thus protect:ng its
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pnivacy. According to the sample examinarion reports in Appendix A to AT Section 101 (see
Weinstein Repont, Exh 7 at AT 101:1 14, pp. 2545-2549), attestation repons append the subject
matter as to which the attestation is given.'* Mascaro's secretive approach disadvantagec the
MCMUA because it could not ascertain from financial statements whether Mascaro compiied
with the MFQ, and it disadvantaged other bidders, who reasonably betieved that to satisfy the
MFQ, they had to supply data and thus forfeit their privacy, not merely hirs an azcountant to

artest to undisclosed figures.

POINT V

THE OMISSIONS FROM MASCARO’S BID VIOLATE
THE RIVER VALE FACTORS AND THUS DISQUALIFY
MASCARO’S BID

Pubiic bidding statuies ex:st for the benefit of taxpayers, not bidders. and they should be
construed with sole reference to the public pood. Ifillside Tp. v. Sternin, 25 N.J. 317. 322
(1957). Couns have accordingly “‘cunaiied the discretion™ of locz| authorities by demanding
stnct comphance with public bidding guideiines. L. Puciiio & Sons, Inc. v. Mayor of New
Milford. supra, 73 N.J. at 356 (1977); Meadowbrook ( “arting Co., Inc. v. Borough of Island
Heights. 138 N.J. 307, 314 (1992)

Bearing 1n mnind that the purpose of the bidding laws is "to guard against favoritism,
improvidence, exiravagance and corruption” and "ta sccure for the public the benctits of
unfenered compeution,” Terminal Const. Corp. v. Atiantic Cty. Sewerage Auth.. 67 N.J. 403,
410 {1975), couns have adoptec this approacn largely as a prophyiactic measurs,
Meadowbrook supra. 138 NJ. at 314. As the Supreme Court observed in Hil'side Tp. v.

Sternin, supra:

1€

Mascaro’s exper argued that an attestation report does net nave ic aftach figures 1o
o

which 1t attests. (2Tr. 245:6 10 23).
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In this field it is better to leave the door tightly closed than to permut it to
be ajar, thus necessitating forevermore in such cases speculation as to
whether or not it was purposety left that way {25 N.J at 326].

The River Vale Factors Were Violated
The two-part test for determ:ning the materiality of deviations from specification was
articulated in 7wp. of River Vale v Longe Constr. Co., 127 N.J. Super 207,216 (Law Div.

1574 )(Pressler, J.), and later in Meadow brook, suora

{Flirst, whether the effect of a waiver would be to deprive the municipality of its
assurance that the contract will be entered into, performed and guaranteed
according to :s specified requirements, and second, whether it is of such a
nature that its waiver would adversely affect competitive bidding by placing a
b:dder in a position of zdvantage over other bidders or by otherwise undermining
the necessary common stancard of competition.
The financial capacity of a aidder :s 2 matenal consideration. Meadowbrook, supra,
138 NJ at 315, P & A Constr. inc. v Woodbridge. supra, 365 N.J Supar. at 167 (requirement
of a “certified financial statement” is non-waivabie). Here, Muscaro’s failure to submit thres
years of audited financiai statements depnved the MCMUA of the opportunity to evaluate
Mascaro's firancial condition, for example, whether its finances were trending downward and
whether its principals were using the company as a private bank, moving tens of millions of
doliars in and ou: as they saw fit.
Bidders anc prospective bidders were disadvantaged because they reasonably believed

they hzd to submit audited financial statements :f they wished to bid. Three years of audited

financiais s not a strange demand for a contract requiring the expenditure of more than $100

miliion of public funds and for whick one of tae minimum financial critenia is a net worth of

$29 million. Contractors that did not id might have bid had they known that audirted finar.cials
wouid rot be required. gven the significant cost ef an audit and the loss of privacy. As
Mascaro's accountan! conceded. an audit of a company Mascaro's size would rzascnably cost
SIU0.000. ¢2Tr, (83:13 10 2Tr. 184:14). it audited tinancia. statements were not required, and
Covanta could have gleaned that from the REB, it wouid have submitred its ewr financial

statements shawing that it meers the minimum financial entena wathout the nzed for a parent
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guarantee. If this had occurred, Covanta would not have faced any issues with respect 1o the
timing of submitting a parent guerantee. It was certainly disadvantaged by not being aware of
this opportunity. In contrast, Mascaro gained a measure of privacy by not supplying audited
financiais with its bid.

Whether potentiai bidders were actually dissuaded is not the issue The issue is whether
they might heve been dissuaded. See /mpac v. City of Paterson, 178 N J. Super. 195, 201

{App. Div ), certif. den. 87 N.J. 414 (198!) (though no oroof existed that any contractcr was

prevented from bidding, “[T}he potentially adverse effect on bidding is sufficient :o invalidate

the procecure . . .”). That Mascaro aiready paic for its audits is irrelevant. The point is that
poter.tial biddess reasonably thought they weuld have o supply audited financial statements at

sign:ficant cest. whereas the MCMUA excused Mascaro from this requirement.

CONCLUSION
For the foregoing reasons, Covanta 4Recovery, L.P. respectfully requests that the Court
deny the motions of Mascaro and the MCMUA for summary judgment and permit discovery to
proceed on the disputec 1ssues of fact
Respectfully submitted,

SILLS CUMMIS & GROSS P.C.

Counsel for Covanta 4Recovery. L.P.
U |

B)" _\;1\‘( ’| ’ .{ j . .\ Li_\'_ -Lf‘-‘./

JEEFREY J. GREENBAUM

KENNETH F. OETTLE
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HiiL WALLACK wir
ATTORNEYS AT LAW
203 Camnscr Centen, 2.0, Box 5226, Painszrox, N7 oBs43-7226

TeLerRONE: (809! 024-0808, FAx: (629) 432-7B88
WWW.EDLIWALLACE.COM

Wrier's Ditect Dil: (509 T34-6330

February 28,2013
Vis Hand Deliverv
Honoreble Maris P -Smmonslli, 1.A.D.
Superior Court of New Jessey, Appeliate Division
LeRey F, Smith jr. Public Safety Building
60 Nelsor: Place S
Newark, New jessey 07102-1501

Honcrebie Allison 2. Accurse. JAD
Superior Court of New Jersey, Appeliate Division
Middizsex County Courthouss, The Tower, 4* Rloor
56 Parterson Street, New Brunswick New jersey 62903-0112
- Was: Y . Ing v, j 1 ipa. Utilities
Authorjty aug Jolic Waste Services, Inc d/b‘a JP Mascarc & Sogs,

Docket No. AM-000182-1272

CoventedRecovery. 1.2, v. MCMUA and Solid Wasts Servic 2s. jne d/ve JP
Mascare & Sons
Docket No. AM-00183-12T2

Dear Judges Simonolii and Accursc;

This firm represems pantifappeliant Wasts Mansgsmen: of New ] crsey, ‘n2. MWeste
Meragement™, in tae above referanced maners. Cn Februsry 27, 2013, we received an smergen:
apclication filed by the Momis Coury Municipa! Utiiities Authority (“MCMUL™) sesking leava

tc fiis an emsroent motion for clarification and/or reconsideration of the Cour's Febmary 2¢,

2013 Orders maying the ewarc end/or =ffeciuation of the uncerlying contract taat is the subisct

of this matier

FraCzion, vew jecBey | Yaruiey, eewsvivans




February 28, 2013
Pege 2 -

We are parpiexed at the namure of this alleg=d “emergent” anplication since the MCMUA
mdath:wmnnsfsnrﬁmmw'bsinggm-i&d under an emergene contracy
which wili comtinue. In the even: thoss s=rvices cannct be provided, ow ciient, Wasts
Mnmgmmn:;inmdpmvid:ﬂmcmu::fo:hm Since ‘e services ere
being provided currently, anc & backup contresior is also evailabis on an immediiz basis, we do
nct understand the “emerpem” naturs of this appiicatior. Instead, we beiieve tha: the true
pravemen of MCMUA's application is to vasess ‘he February 26, 2013 Order so that Mascarc
ca perform tnese services or ¢ permanen® contrec: award besic directly contrary 1 the coun
order. There is no basis for any such relief,

Althougt Waste Mmaganemopposeaﬁuvlcd.ior.c{mmy&dﬂsm by this
Court. 1 hae no opposition t and delieves thet it is correct for the MCMCTA © zroceed by way
of an emergent contact pursuent © N.JLSA 40A:11-5 Afer Weste Menagement filed its
motiot for & stay with the Appeliate Divisior, the term of ite contrect wits tie MCMUA ended
or Jemuery 25, 2013. It demobilized shortiy thereafter and Solid Waste Scrvicss, inc. d/oie JP
Mascar & Sons (“Maszerc”) mssumec operation of the transfer siations, Afier the Stay Order
was received on Fobruary 2€, 1 oontacted counss! for the MCMUA 10 adviss that Wesic
Management agreed tha Messarc's continueticr wrdsr an émergent contract with the MCMU A
wes the isast disruptive approach unti; the mpeal wes concivded. As ¢ Counsel's essertion that
Wasic Managemer: might not be abie to service this contrast, & no time did I make any such
simement, imrlicitly or explizitly. Wase Menagemon: is a national conteactoar whick is more
than sble 10 suppiy both tae manpower and eqwpment to szppor: this cont-act on 2z immsdiste
besis.

Weste Managsment coss not ngree that there is any besis 10 vecate the Stey Orders due to
eny opsrations’ nzeds of the MCMUIA. The use of the CMETgNCY conract process authorized by
NJ.EA 60 A11-6 for this very circumstancs sescives any end all aliezed op=rational issuss, Tt
is our uncerstanding that the MCMUA wared e Cour. 10 be ewere tha it wes using this
process 0 obtain the needsd seyvices and not thereby rur afou! of the Siay Orders. However, the

use of the emergency SenieCtng proicss authorized by N1.S.4 434.11-6 does nct reguire Se
vacetion of the Stey Order es requests: oy the MM A




Februery 28, 2013
Page 3

an.dwi:isouundmmgﬁmmmwwwwudmdmm
smergency contract, the “duration™ of the emergency being umti! the appeal 5 resclved, in the
cvent toat they were not, Wase Manegemen! stands realy willing anc ebie to resums the
operticns on an emergent basis uring the pendency of the appeal. Waste Managsment oniy
agreed that, #t this point, given the likely short duration cf an app=al process, 1t would involve
the jeest difficulty for the MCMUA if Mascaro now remainec. Waste Mansgement Has
sufficient merpower and equipment (o resume the conirast &t sny time, if requested.

Firaliy, our good faith acknowliedgemsnt of the efficiency of leaving Mascaro ir place on
& short term, terim, basis should in no way be construed as an acknowledgzment *hat Mascaro
hes any ciaim to the parmanent conmact notwithstanding its non-conionning bid, whather
bacouse of fimds expended t mobiiize, experience gained in ths interim. o- simply its service as
the interim contractor.

For all the foregoing reasorns, there is no basis o zrant the MCMTIA's requsst %0 fle an
eppiication for reconsideration of the February 26, 2013 Order.

Respec:fully Submitted,
///.'/7//’/" g
Masve E. Cannon, Esc. \

Bren: Camey, Zsa.
Denais Lriscoll, Esg
Jefftey J. Graenbaum, Esq,
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probiem created by e conduct of botn the MCMUA and Mascaro, w+ want 1o maka clesr that
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PRELIMINARY STATEMENT
Mascaro and the MCMUA rely heavily on agency discreticn te
defend the award tc Mascarc, but the bidding laws curtail the
discreticn of public entities to award contracts other than in
corpliance with the bidding laws. As explained in Peint I

belcw, decisions cn bid conformity are reviewed de novo as a

matter of law, ooth at the trial and appellate levels. Though

the test in reviewing administrative acticn is whether the
acticn was “arbitrary, capricious, and unreascnable,” waiving a
mater-a. orissicn frem a b:d 1s arpitrary, capricious, and
unreascnable as a matter of law.

Sim:ilarly, in reviewing a bid conformity decision by a
trial ccurt. the test isn’'t abuse of discretion; it ig “error of
aw.” PublL:c entities and trial courts are not more gualif-ed
than appellate courts to determine ccmpliance witk the two-part
River Vale test.

the merits, Mascaro and the MCMUA have no answers for

crucial peints raised by Covanta, includirg:

That a mater:al term in a request for bids can’t have
differer- mean:ngs for different bidders without impermissibly
zilting the playing field;

-- That Mascaro gained a mater:ial measure of privacy over




otker bidders by submizzing only the bottom lines from its
balance sheet and income statement and no footnotes at all;

-- That the MCMUA is unable tc determine the impact on
Mascaro's finances of huge related-party transactions
(completely concealed in its initia®l bid submission)} because
Mascaro would not submit its audited financial statemernts;

-- That se.f-certificatior c¢f financial statements by
managemert in a bidding context has been rejected by the
2ppellate Division;

-- That the term “certified f_nancial statement” is used in
New Jersey’s case law, statutes, and multiple regulations to
mean audited financial statement and is rever used to mean less;
arc

-- That returnirng the case tc the trial court without a bid
cornformity rulirg by the Appellate Division, as Mascaro and the
MCMUA would kave this Court do, would leave the trial court
adrift, nowing it has been reversed but not knowing why and yet
having to make a final ruling.

Accordingly, Covanta respectfully requests that the

Appellate Division retain the case, resolve the bid conformity

issue, and, for the reascns set forth below, direct an immediate

recid.




ARGUMENT

POINT I

MASCARO AND THE MCMUA MISCHARACTERIZE THE
STANDARDS OF REVIEW AT BOTH ADMINISTRATIVE AND
TRIAL LEVELS

Evidently seek:ng to cloak the bid conformity decision
within the prctective mantle of agency and trial court
discretion, the defendants invoke the “arbitrary, capricious and
unreasonable” test for agency action and the abuse of discrezion
test for trial courts. The former test does not give procurinj
agencies the authority to waive material omissions from bids,
and the lacter test does rot app.y because bid conformity 1is
determired as a matter of law.

Though agency action is reviewed under the “arbitrary,
capricious, and unrecasorable” test, as the defendants polint out,
the test prov:ides no cover because waiver of a material omission
from a bid is arbitrary, capricious, and unreasonable and
warrancs reversal. An agerncy has no discretion to award to a
non-conforming bid. Matter cf Protest of Award of On-Line Games,
279 N.J. Super. 566, 6C3 (App. Div. 1995) (because bid deviated
materially from RFP, it was non-conforming, and Treasurer was
swizhout discretior” to award contrac:t o that bidder!.

With respect to trial court rulings, review of a bid

corformity decisior is not governed by the abuse of discretion

standard because the materiality of bid defects is determined as

a matter of law. See Twp. of River Vale v. R.J. Longec Const.




Co., Tnc., 127 N.J. Super. 207, 215 (Law Div. 1974) (Pressler,
J.):; Twp. of Hanover v. IFIC, 122 N.J. Super. 544, 548 (App.
Div. 1973); and George Harms Coast. Co., Inc. v. Borough of
Lincoln Park, 161 N.J. Super. 3€7, 376 (Law Div. 1978). A trial
ccuart'’s ilnterpretation of the _aw and the legal consequences
that flew from estaclished facts are not entit_.ed to special
deference. Manalapan Realty, L.P. v. Twp. Comm. of Manalapan,
140 N.J. 366, 378 {(1995).

Nor is credibility at issue here. The trial ccurt accepted
the report and testimeony cf Mascaro’s expert tc the effect that
the term “certified” as used in certified financ:ial statement
may, under certain circumstances, mean “certified by management”
and that the term “financial statement” may, under certain
circumstances, descrire a less informative fcrmat than that of a
full financial statement with footnotes. The exgerts for Covanta
and Waste Manacement oI New Jersey, Inc. (“WM”) did not address
alternative meanincs of these terms in circumstances other than
the current procurement. The plaintiffs’ experts testified only
that in their extensive experience, addressed tc a contract to
operate Merris County’s two transfer stations for five years at
a cost exceeding $13C million, “certified financial statement”
would e taken tc mean “audited financial statement.” Mascaro’s

counsel challenced the testimeny of Covanta’s expert as a net

opinicn, but the trial ccurt ruled that his presentation, which

was based on long experience, was not a net cpinion. (2Tr.67:4




¥Yascaro'’'s exper: never stated that “certified Zinancial
statement” could mean less than “audiced financial statement” 1n
a $130 million, five-year public procurement. The trial ccurt
took that .eap or its own. The court's error was in concluding
that because a private person in smaller transactions, like a
car lecan, might interpret “certified finarcial statement” to
mean a financial statemernt certified by the borrower (see the
trial court’s comment =o that effect at 2Tr.275:5 to 17),
therefcre Mascaro, as a private company, was entitled to
interpret the reguiremernt in the request for bids ("RFB") to
require less than audited financ:al statements. As explained in
Point II, infra, self-cercificat:on of f_nancial statements does
not suffice where certified financial statements are required 2y
a procuring ent:ty. As explained In Point IV, infra, allowing
one tidder to interpret a material specification differently
Zrom cther bidders impermissibly tilts the playing field tc

provide an unfa:r advartage.

POINT II

BOTE THE MCMUA AND MASCARO IMPROPERLY RELY ON THE
CERTIFICATION OF MASCARO’S PRESIDENT THAT EVERYTHING
IN MASCARO’S BID WAS TRUE TO ESTABLISH THAT MASCARO
SUBMITTED “CERTIFIED” FINANCIAL STATEMENTS

In tae “Statement of Bidder’s Qualifications, Experience
and Financial Ability,” Mascaro's President, Pasquale Mascaro,

stated that “{a]ll of che answers set forth irn the Questionnaire

are true and each question is answered on the basis of my




persoral knowledce.” (Pad464). Questicn 14 of the Questionrnaire
required three years of certified financial statemen:s.
Mascaro’'s exper:, Alan Sobel, concluded that the certification
of truth by Mascaro’s President - a Zcrm cf self-certificaczion -
taken together with Mascaro’s condensed Zinancial information
nct even called “firancial statements” oy Mascaro’s accountarc)
and the attestation of its accountant that Mascaro met the
minimum financial cualifications ("MFQs”) constituted a
certified financial statement (Mascaro’s orief at 20) (Pa422).
Case law is clear that certification of financial
statements by management doesn’t satisfy the “certified”
requirement where certified financial statements are required

Zrom bidders. See Impac v. City of Paterson, 178 N.J. Super.

195, 202 {(App. Div.), certif. den. 87 N.J. 414 (1981) {(omission

of certified financial statements disqualifies kid
notwithstanding that bidder certified that all statements in :ts
proposzl were true and correcti. See alsc On-Line Games, Supra,
27% N.J. Super. at 599 (if bidder is permitted tc prcmise to
meet all the requirements of the recuest for propcsals in post-
pid clarification, ":t would pave the way for a twc-line

proposal including only a promise ard a price”).




POINT II1

THE MCMUA AND MASCARO WRONGLY TRY TO REDUCE THE
“CERTIFIED FINANCIAL STATEMENT” REQUIREMENT TO WHAT
MASCARO SUBMITTED WITH ITS BID

A. The MCMUA Conflates Question 14 of the Questionnaire
with the MFQ Requirement as if the Only Purpose of the
Certified Financial Statements Was to Establish Compliance
with the MFQs.

The ¥MCVUA would reduce the regquiremen: of three years of
certified finarncial statements in Question 14 of the
questionnaire o merely an adjunc:t of the requirement that
bidders rmeet at least three of the four MFQs, in other wcrds,
that the only purpose of three years of cer:tified Zinancial
statements was to verify compliance with the MFQs.

In discussing Mascaro’s response to the “certified
financial statement” reguirement in the Questionnaire, the MCMUA
centends {at 39) that Mascaro was responsive in light of its
accountant’s attestation that Mascaro complied with the MFQs, as

if the package that Mascaro assembled in an effort to comply

with the MFQs without revealing its audited financial

statements - could replace those aud:ted financial statements.'

As set forth in Covanta’s init:al brief, in addition to
Mascarc’'s failure to satisfy the certified firancial statement
requirement, its mix of information was not sufficient to
estaclish ccmpliance with the MFQs as of the bid opening. The
cash pesiticn was not set forth :in any form, and the current
ratio was missing. In Impac, Inc. v. City of Paterson, 178 N.J.
Super. 195 {App. Div.}, cert.if. den. 87 N.J. 414 (1981), this
Ccurt found that supplying a performance bond that guaranteed
financial capab:ility was rot a substitute for cthe requirement ot
submitting a certified firarncial statement. Similarly, an

1




As Covanta pointec out in 1its initial prief, both Mascaro’s
expert and its counsel acknowledced - indeed, insisted -
Question 14 and the MFQs were separate requirements. {(Covanta’s
br:ef at 10-11}. Similarly, the MCMUA’s counsel implicitly
agreed:

“Bidders are required tc provide three (3} years
cf cert:fied financials and demonstrate that
they meet at least three of the four financial
criteria set forth in Schedu_e 3 of the Contract
at the time the bid is submitted and throughout

the term of the Contract.” {Pa 206; emphas:is
added) .

Counsel did not say that bidders were requized to provide
three years cf certified financials to demonstrate compl:ance
with the MFCs. Counsel said “and.” As pointed cut in Covanta's
initial brief {at 12-13), three years of certified financ:ial
statements reveal much more than a bidder’'s compliance with
minimum financial criteria. Because cof their omissicn, as set
forth in more detail below, substantial quest.ons remain

regarding Mascarc’'s finances.

accourntant’s attestation unaccompanied by the underlying
financial rumbers is no substitute for demonstrating compliance
with the MFQs.




B. Mascaro Argues Incorrectly that the Requirement of

Certified Financial Statements Is Satisfied by Mascaro’s

Idiosyncratic Mix of Condensed Financial Information,

Accountant’s Attestation, and President’s Certification.

Mascaro tries tc parlay the fact that “certified” and
“financ:al statement” can have different meanings ir different
contexts intc the terrm “certified financial statement” having
rore than one meaning :n the context of a f-ve vear, S130
million waste dispcosal procurement. Prcving the former fa:ils to

crcve the latter for two reasons: (1) In a bidding ccntext,
a material term can have on.y one meaning; ctherwise, the agency
and a favored ridder could guide the result by givirg the
material term a convenient meaning after bids are opened; and
/2) in the context of a huge transaction of externded durat:icn,
where the financial capabil.ty of the bidders is crucial, the
word “cert:fied” in the term “certified financial statement” can
reascnably have only cne meaning for bidders, and tkhat meaning
isn't “certified by management.”

At bottom, the guestion isn’t whether “certified” can have
varicus meanings or whether financial statements car taks
various forms cutside the context cf this procurement. As
Covanta po:nted out in its initial brief, the bidder _.s “the

ordinary reader of the specificaticns.” L. Fucillo & Sons, Inc.

v. Borough of New Milford, 73 N.J. 343, 356 (1377]}. Therefore,

the dispositive estion is whether the request for “certif.ed
financial statements” in a procurement of this size and duration

wou.d be understood by bidders to require audited financial




statements in traditional form. Here, because of the size and
public importance of the procurement, kidders would have
understood 1t that way, and because the MCMUA added “certified”
tc the financial statemert requirement in the model
questionnaire provided by the solid waste regulat:-ons (sce
N.J.A.C. 7:26H-6, Apperdix A, and N.J.A.C. 7:26H-6.5{d)2, the
MCMUA intended it that way. Consequently, failing to supply
audited financ:ial statements deviates from the requirements of

the RFB.

c. The MCMUA and Mascaro Try to Obscure the Common
Meaning of Certified Financial Statement.

1. Mascaro Identifies Distinctions without a
Difference in the Case Law Cited by Covanta for
the Proposition that “Certified Financial
Statement” Is Commonly Used without Need of
Definition by New Jersey Courts.

Covanta cited several cases for the proposition that

“Certified Financial Statement” is commonrly used without need of

definition by New Jersey courts. That the cases have factual

elements different from the presernt case (Mascarc's brief at 51)
is irrelevant because the opinions show that courts use the term
“certified financ.al statement” comfortably and withcut need of
definition.

The latest example of judicial reference to “certified
financial statements’ was issuec Jure 28, 2C12, when the
Appellate Division determired that a contractor’s cmissicn cf a

list ct uncomp_eted contracts was a material tid defect. I/M/0




of Thomas-United, Inc. v. Atlantic Cape Community

Docket Ko. A-3051-12T2 (June 28, 2013) {appended

Accept:ing the cerm “certified financial statement”
without need of definitiorn, the Court noted that the Appellate
Divisicn has concluded that failure Lo submit & “certified
financial statement” with a bid for a public contract is a
material defect. Slip Op. at 15.

Mascaro and the MCMUA have presented no cases in which a

certified financial statement wasn't audited. Thus, in reperted

opinions, “certified” means “audited.”

2. Mascaro Fails to Distinguish the New Jersey
Regulations that Differentiate between Certified
and Unaudited Financial Statements.

At page 54 of its brief, Mascaroc claims that differences
exis~ among reculations cited by Covanta but fails to
acknowledge that several New Jersey regulations contrast
wcertified” financial statements with unaudited financial
statemercs, such that the distincticn between the two Xinds of
financial statements is unmistakable, and it is clear that

vecaertified” financial statements ave audited.

3. Mascaro and the MCMUA Fail to Acknowledge
the Significance of All the Other Bidders’
Having Submitted Audited Financial Statements.

How other bidders respond to a request for bids or

proposals is a factor in determining what was required by

specifications. In IMO Jasper Seating Co., Inc., 406 N.J.

13, 225-26 (App. Div. 2009), 52 of 56 bidders undersctood




bids to supply furniture could noct include periodic price
increases. This near-uniform:ty cf resrcnse was held to
eliminate any issue of vagueness or amciguity in the stated
terms of the request fcr proposals.

Here, seven of eight bkidders, Mascaro teing the cnly
excepticn, submitted audited financial s<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>