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TRIAL COURT ORDER GRANTING SUMMARY JUDGMENT IN FAVOR OF DEFENDANT/ 
PETITIONER HERMANN WAREHOUSE CORPORATION DATED FEBRUARY 18, 1986
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THOMAS J. SHAMY
146 Uvxngaton Avenue 
New Brunswick. N.J. 08901 
(201) 247-1133 

ATTORNCT FOR Defendant

ROSEMARY K. REAVEY

KtWaCXR HOME ASSURANCE COMPANY. INC.

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION 
MIDDLESEX COUNTY

DoeAci Ko.L-37214-84

Ptfsileirt

HERMANN'S WAREHOUSE CORPORATION
CIViL ACTION 

ORDER

Thi» natter beins presented to the Court by DeGonge, Garrity a 
Pltspatrlek. P.A., attorneys for plaintiff. AMERICAN HOME 
ASSURAN(2 (XMPANX, INC., for an Order granting Sunary Judgment 
in favor of plaintiff, AMERICAN HOME ASSURANCE COMPANY, INC., and 
by Thceas J. Shany, Esq., attorney for defendant, HERMANN'S 
WAREHOUSE CORPORATION, for an Order granting Suamary Judgment in 
favor of defendant. HERMANN'S WAf^EOUSE CORPORATION, on the First 
and Second Counts of plaintiff's complaint, and the Court having 
reviewed the matter, together with the moving papers in this 
matter and being of the opinion that good cause exists.

IT IS on this , 1986 j
ORDERED, that plaintiff, AMERICAN HOME ASSURANCE COMPANY,
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INC.’S Motion for Suromary Judgment is denxeo.
IT IS FURTHER ORDERED, that defendant, HERMANN’S WAREHOUSE

CORPORATION’S Cross Motion for Summary Judgment as 
O. co.pl.i«. i.

IT IS FURTHER ORDERED, that a true copy of this Ord 
shall be served on counsel for the plaintiff within seven 
day. of receipt of a filed copy from the motions clerX’s office.
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transcript of trial court proceedings FEBRUARY 14, 1986
SUPERIOR COURT NEW JERSEY 
LAW DIVISION - MIDDLESEX COUNTY 
DOCKET NO. L-37214-84

AMERICAN HOME ASSURANCE COMPANY, INC.,:

Plaintiff. :

Vf. « ,

HERMAHN'S warehouse CORPORATION, :

Defendant.

Place: Middleaex county courthouse
Mew Brunswick. New Jersey 

Date: February 14, 1986

BEFORE:

HOMORABLE ROSEMARY K. REAVEY, J.S.C,

LINDA LOPES SillN, C.S.R. 
OFFICIAL COURT REPORTER 
M1DDI£SEX COUNTY COURTHOUSE 
RN BRUNSWICK, MEW JERSEY .
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THE COURT: A»4lo American Horae

Aaauranee Company versus Remann's Warehouse 

corporation, ther; are suitions for sunnary 

Jud9net.t,

The plaintiff, Aaeriean Bobm

Msuranee company, settled the case and se^s ;
i

recovery of the deductible. Defendant opposes 

the motion for sussiary judgment and seOcs > 

notion for summary judgment in its own behalf 

arguing that It did not participate in the 

settlement, did not approve the settlement 

and should net be required to pay the 

deduct U>le.

I am satisfied from the arguments |
I
t

of CO msel that the defendant's position Is j

the sound one. Xn fact. It did not approve 
4

the settlement and should not be required to

pay the deductible. I an going to grant

summary judgment for the defendant.

Accordingly, z will deny suaamry judgment

on btftalf of the plaintiff.

CBRTiriCATE

I, LINDA LOPES STEIN, a Certified 
Shorthand Reporter of the State of New Jersey, 
certify the foregoing to be- true and accurate 
to the beat of my -Imrswladge and alilty.

LXHDA LOPES/STEIN, C.S.R.
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appellate brief and appendix on behalf of AMERICAN HOME 

ASSURANCE COMPANY

^njKriin: OInurt of JerHEU
AppcOate Divisioii

Docket No. A-4005-8^T^

CMl AdJoo

AMERICAN HOME ASSURANCE 
COMPANY, INC.,

Piaintiff-ApptUant.

HERMANN'S WAREHOUSE CORPORA-
■nrkKl

OiiAiuKrifromOiil 
Opinion amntini 
Summ^T Jndtmtni. 
Daud Ftbrniry id, 
t9<6. in the Superior 

,Cooit ot New Jeney.
Uw DMiioo. MhJdk- 
MX County. Docket 
No. L-jni4-«4
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STATEMENT OF FACTS

Thit lawsuit was kistltutad by Amarican Homa Assuranca Company 
CAmarican Homa") against Harmann's Warahousa Corporation CHarmann's") 
for racovary of a daductibla duo undar an insuranca contract batwaon tha 
partlas. Harmann's oparatas a warahousa locatad in North Brunswick. Now 
Jarsay. In August 1980, Harmann's was to racaiva dalivary and storo a 
shipmant of various Christmas omamants. Harmann's, daa to a haavy work 
schadula, was unabla to unload tha cargo racaivod in thr«a contalnor trailars 
from All Frolght Trucking Company ("All Fisight"). All Freight laft tha 
trailars so that Harmann's would ba ablo to unload those goods on the 
followlt g morning.

The following morning, two of the three traders had mysteriously 
disappeared and an investigation ensued. Some of the missing goods were 
later, recovered.

Kurt Adler, Inc., the owner of the goods transported to Hermann's, 
filed suit against Hermann's for the value of :heir lost cargo. This lawsuit 
exposed Hermann's to possbie liability of $100,000; $76,382.30 in d' mages 
plus interest. Based upon various facts. American Home was able to negotiate 
a settlement with Kurt Adler, Inc. for $67,000, pursuant to the insurance 
contract (.la ). In Auoiist 1983, the defendant Harmann's rehjsad to pay 

II the deductible amount as required by tha insurance agreement: $40,000 for 
inventory losses or unexplained disappearances or $20,000 for all other losses. 
( la ).
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PROCEDURAL HISTORY

On May 31, 1984, a Complaint waa fflad by Amarican Homa Asiuranca t ’ 33« 
Company agalnat Harmann's Warahouia Corporation. An Answar wat fHa<! 
on or about iuna 27, 1984. (136a)

In January 1986, tha plaintiff, Amarican Homa movad Ibr S«(mmary 
Judgment and tha defendant cross-moved for Summary Judgment. On 
Ftbruary 14. 1986, Honorable Rosemary K. Raavay granted Summary 
Judgment for the defendant and denied Summary Judgrjent on behalf of the 
plaintiff. (37a)

Cin May IS, 1986, an Order was filed by Honorable Sylvia B. Pressler (35a) 
granting plaintiff's Motion to file a Notice of Appeal which was subsequently 
nied. This appeal followed. (38a)

ISSUE PRESENTED

Whether an insurance carrier is entitled to reftnbursement of an insurance 
deductible from an assured If the assured did not consent to an out of Court 
settlement ?

-2-
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LEGAL ARGUMENT 
POINT I

THE TRIAL COURT IMPROPERLY GRANTED SUMMARY
JUDGMENT IN FAVOR OF THE DEFENDANT-RESPONDENT.________

It is wall sattlad that Suir:nary Judgment should only bo granted with

axtromo caution. Ruvolo v. American Casualty Co., 39 NJ 490, 499, 189 A.2d

204 (1963). All facts and inferences presented must be accepted in a light

most favorable to the party opposing such motion — in thir, case the plaintiff

American Home Assurance. Judson v. Peoples Banlf t Trust Co. of Westfield.

17 NJ 67, 74, 110 A.2d 24 (1954). In this regard, the Judson Court stated:

"(Summary Judgment] is designed to provide a prompt, 
businesslike and ineoepensive method of disposing of any 
cause which a discriminating search of the merits in the 
pleadings, depositions and admissions on file, together with 
the affidavits submitted on the motion clearly shows not to 
present any genuine issue of material fact requiring disposition 
at trial... At the same time, the standards are to be applied with 
discriminating care so as not to defeat a summary judgment if the 
movant Is Justly entitled to it." J^. at 74.

We do not dispute the lack of issues of fact beiow. There was no dispute 
as to the axistenca of an ins-ranee agreement between the parties. There 
was no dispute that three cargo traders were left at the defendan; s premises 
on August 4, i960 for the purpose of having their cargo unloaded and stored 
at the defendant's warehouse. There was no dispute that bacause of a full 
work schedule, the defendant's employees did not have the opportunity to 
unload the cargo on August a, 1980 and as a result planned to unload the 
cargo the following morning. There was no dispute that during the night

-3-
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Bcrs. whU. r.ll.d on by tho R..pond«,t bolow to support It, argument 

of bed felth. i. not epp.lc.bl. to the «». et bar becu« It de.1. primerSy 
with declsk-t. by insurenc. crrler, to not ..««• . C.« for en .mount within 
th. poltey limit wh«, the pot.nti.1 lUbOlty for th. m,ur«l 1. gre-ur then 
tho policy limit, in th. c. at bar, th.r. w«-. no con.ldar.tlon. to b. mad. 
r.g.rdmg «c. judgnmnt.. Th. total potential lUbdlty fail claarly wKhin 
th. poltey limit.. Amarlcan Horn, had to waigh th. llk-lhood of u,. plakttlff-. 
.ucc. in It. lawmilt .galn.t Harmann'.. In thl. regard. It wa. th. trial 
court-, obligation to waigh th. f^ct, in favor of tha pta In tiff-A mar lean Horn..

Jud»m, 17 NJ at 7».
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f«« was not being charged does not create a gratuitous bailment. At the very 
least this was a bailment that would benefit both the bailor and baBee and 
thus Hermann's, who knew of the cargo, had a duty of reasonable care in 
safeguarding these goods. Parnell v. Rohrer Chevrolet Co.. 95 NJ Super. 
471, 231 A2d 824 (App. Div. 1967). There was no evidence that any steps 
had been taken to safeguard the cargo, except for securing a padlock, and 
thus American Home, in considering this fact in conjunction with posstoie 
testimony of a former empioyee wnosa testimony would have been severely 
damaging, acted reasonably and In good faith.
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, POINT II

AN INSURANCE CARRIER IS ENTITLED TO RECEIVE 
REIMBURSEMENT OF A DEDUCTIBLE PURSUANT TO 
AN INSURANCE AGREEMENT EVEN IN THE ABSENCE 
OF CONSENT OP THE INSURED.___________________

Th« trial court's holding that in tha absanca of an Insurad's consant 
tha bisurar is not antitlad to racaiva payment of a deductible is wholly 
unsupported by case law or f tatutory law in this jurlsdictton. Tha trial 
court's grant of Summary Judgment In favor of tha defandant-raspondant was 
inappropriata and should be reversed and granted in favor of the petitioner, 
American Hoom Assurance Company.

Travalars Insuranca v. HItchnar. 61 NJ Super. 283, 160 A.2d S21 (1960)

Is tha oparatlva case which provides that where the terms of the insurance 
agiWnant are clear it

•(Isl unnecessary for tha Insurer to obtain consant of tha 
insured to tha settlement... It (is] tha duty of the insured 
not only to pay, on behalf of the insured, all sums for which 
the latter might become obligated... within policy limits, less 
tha $500 deductible, but also, insofar as it could do so by a 
rossonable performance of its services, to settle all claims 
wjthout intarfarenca by tha insured." Id. at 290.

There is no authority In this jurisdiction to support a contrary position. 
The respondent reques'.ad that the court below re-examine this rule of law 
In accordance with recant flew Jersey Supreme Court dacisio..s. The cases 
cited, however, did not support tha proposition that a daductBsle would not 
be due to American Home Assurance In this case. Bowers v. Camden Fire 
Insurance Assoc.. $1 NJ. 62 (1968), Is not appllcabla because it does not 
deal with payment of daducitblas under simDar circumstances. Bowers focuses 
on a carrier's obligation to settle cbims where an excess claim exists. Simttarly,

-8-

Oq-iLr



L- ' " "' .

1

2

3

4

5

6

7

8 
9 
>0 
11 
12

13

14

15

16

17

18

19

20 
21 
22

23

24 
23

Rovi Firmi Raaort v. Inveators Insura.Tca Co.. 63 NJ 474, 323 A.2d 49S 
(1974), dMis with a carrier's good faith considerations In refusing to accept 
a settlesMnt. Fireman's Fund ins. Co. v. Security Ins, of Hartford. 72 NJ 
63 (1976); deals with an insurance carrier's obligations to settle in light of 
a possbla excess judgment. Board of Education of Chatham v. Lumberman's 
Mtrtual Cas. Co.. 293 F. Supp. S4I (0. N.J. 1968), again d*.ls with a carrier's 
refusal to settle. These cases do not address the issue of consent to settle 
nor payment of a deductible and thus could not be construed as influencing 
the law on this particular point. Moreover, the only casj cited by the 
defendant below which dealt with consent to settle a claim is clearly inapplicable 
because the insurance policy at issue conuined a clause requiring written 
consent of the insured to settle a claim. Lieberman v. Employers Ins, of 
W4US1U. 84 NJ 325 (1980).

New York Courts have adopted the approach ukan in HItchner. Orion 
Ins, Co. V. General Electric Co.. 493 N.Y.S. 2d 397 (Sup. 1983), allowed 
recovery of a $5,000,000 deductible over the objection of the insurml.

In the case at bar, there was no threat of excess liability for tha 
Insured. A verdict substantially higher than the settlement offer which was 
accepted by American Home. In either case, the cost for Hermann's would 
be the same, the amount of the deductible. It was not in bad faith to set Je 
the claim for a lesser amount within the policy limfts. Moreover, from a public 
policy standpoint. If insureds were not obligated to reimburse Insurance carriers 
who settle claim, m good faith whenever the hsurmJs did not consent to such 
s» .tlements, there would be no motivation to consent to settle these cases.

It would allow ln«.reds to limit their contractual obligations to pay and r«,uir. 
more cases to ultimately go to trial that would be appropriate for settlemm,!.

This would be an unciuly harsh and burdensome result.

Dq*-in
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^““ ‘”t.".C0«P«.y rop^tfullyr«u..t.thl. court »r.v.^th.
Homo Assuronco Comply. Summary Judgment
grant of summary Judgnmnt of th. trU. court and grant Summary

‘ „vor of Amorlcan Homo -.a«.r«nc. Company.

Respectfully submitted,
OeCONCE. CAP.RITY S FITZPATRICK, P.A.
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lAlliiv iMp>»R >P*^ Alia aa a wafraavanaiB tm miivw* •« iwJ ar Eaalfvciiaa a/ af EaMaR# 
la pin—r‘ prapani al alkan taa)aia>4 ia iha praaiaas karaiaahaf apaciM, accaniap wkik lAia

(U m'?a'k^^!^a''i!l'Tu kaa. Eaamcliaa aa E—afa a( ,M lU Ci-piar aUll Ur,

(3 n fcbIj*k^rAaaZ3E%"t-a aaE UUIf. aap aaila ar alAar pracaaEi^ aAick aap U
a«»aa< lU Aaa«E la aafatn aack rUirm aaaa 11 aack aaila ara prmUtn,. lalaa ar (raaEalaal; 

<M Tk pay. irraapanin -I tka Ca-ipaap'a liaal af liakilUp ikarwiaa apacinaE karan: ika aipaaaa a(

la hraiak aaak kaaEa. aaE U kaaE ka laRainE la rakaaa attackM a( Ika AaaawE’a pryaiw. 1^ 
mtmtwm m ikaf fmnnm tUftolwhiefc pmxmtM Mmm tm >mt •ftb«Cia^ia« •

\im^ W liftWIitr all iMtcMt •cmi** »**r * atty •! HgMsi wmil ik« C«^
mamt Iwm M»4.lrwl<w<l..« EbfM*«»e4 •• p«f» •! "wfc • HP*"» •«*

\imt a lUkililr tUrtM.

i. tMMW« • Pkiliry 0^1 Ml apfly m fMfccte My liuMlilr U<r. 
^------- .kick ikm fimmmni Wm ■■■■—< tUUlKy «
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Aa, Ilia. Eaalnctia. ar Eaaia«. lar .kick ik. Aaa«aE kaa aaaaiaaE l»k.liir *—
I,,;, ia rara«i .E liakililr i>T->E apa. ki- k. la. aa a ~i.ak....»a -a k«lr.; ^ ^ ^
Aay laaa. « Eaauaniaa al. « Eaa»«a laaaaE kp ika ialiEalilp aaE Eiakaawp. tilkar
Au«aE. ar aap paraaa ar paraaaa ia ika a>plap ar aalaica al Ika AaaaiaE -kalkar or aol aackatl or
aria arraraE Eark^W rapalar kaan al aaplarmi * **» ^

Um ItaiMiEMi <4 « ^—-r *• MCM^ikr^UU, rwff«*cT. 4m4». «ti4€m« W 4*bi. MM«y
aJp* ^TTElII^arliaa >1. >r Ea—pa la prapanp Eaa la akaapa >1 laaiparalara ra»hiap ba. Ika 
lailara. « latal ar parlial EaaUacliaa al my

tw Hialii aa~ar<rbalk ia ika lar Riak bclaaiaa Claaaa ia ik* prialaE •t;a':nmONS">l ikia Palirp: 
Xaclai- Karlakaa Claaaa. 11- C-apaap ak.ll -a ka liaWa I- laaa
laEi-iaa - nkiaacli.a «>.—ai-a. all akkkar caanallaE « aacoMMlIaE. aaE akkkar aack laaa 
ka Eiran .. iaEinrt. |««i—a - laMa. ar ka ia akala « ia p-t aa—il ka. ca^k-aE la. « af^- 
«naE kr Ik. aarilt.I.-i-aE i. ikia paliapl ka-aaar. ..kjaal l. Ifc. I«a««a« ..E all pi.-..a..
k Ikia paliar. laaa ka fir. -..!<»« h-a .aalaaa faaaliaa or mlaar raE-li-i « r-la-aliaa
rMiMMMiiM 'f iMW«4 afpiiMl kv ihU f«l**T*
.kaa aarawaara ar rlri- al .Aiak arillaa a-iaa kaa a- kaaa piaaa Ika Caa-aap. aa karaiaailar ra-

- R_ _ A_a. —t - - -I- ----------------kl—
\ Am MiftMM «» eWMB •• MB»» »rWE«» aw mmmm

,,i'f 11 aiikia m, aa— Ira- ika E-a al aaak aaramaaa ar alai—.

». l i-iHalall.iiAillla.
lal laaar—a ptaaiErE k« ikia I’alia, ah a* I

'fa

1 -kaEalaE ia Pan H aaE lar 
Paraprapk l.(a) cl ikia K—llal a- ia aiaaa. .4 ikaaa -ipalauE. aa

m Jmmm «mi«c ir«M mi «bm MCafTMCV# ^
(U n- iarlaai— kaaaia 4 aaaa ikaa aaa A—raE ak.lt -a apaaala la iaaraaaa ika li-it al Ika Caapaaa a 

Bakililp y-aaEar.

Mil mokarM lk« CemmmM. Ik* •1*11 pf«i
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mi m.
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Jur.2 _______V. iih.
Adjustment
-« - •
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of Annual Dopoait Prtnlua for tht ?«rlod - - - - to

REVEMPE
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Handling

RATE ■ PREMTPM

$ ii,:7:..:

i 17;. •

Laaa Daposlt
tci Additional Prenlua Due 
( ) Return Premium Due
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:iASfflOlBpMJiCll»(U£.iJA3IUn - PAST II

(iSito-S,'®'
S£f*c«Xv«     111
1. LIMIflOP LiaBHiTT APtBflW KATtS

LDiTOPJAMWilT i«AT3sfr»i;^

■■

■ --■«■

.«5 ^35

rerd *va., Milltown, W.3. 
r ixXauijla iUl., « auM Uaaa M.. vsr 

a>niia<rtah,-W-.?^ .............. /
Lx 1 llaraliuujaj 7100 Hjatfiald X
rj»»;«a«uXau, R.T.

Old C^rgaa »d., 8;rtoaa«^

—Inilnaaaial TaeUi j «-•
Port Authorit? of « And ICyOldg. 2S1, 
TJotaaua Aira., Hew*rA, a.J^
-»ldg. 12, Port Ava., Mill^^. M-J- 
Blvar Brldga Induatrial jZaoplax 2nd St., 
Chaster, PA.

X DIPOST PREMIUM!

. 1,100.00_ _ _ _ _ _ _

B.aQQ.Ofl-

2,003,300.00 
2,000,-000.00

2.000. 00C.00

2.000. 000.00

2,000,000.00

2,000,1)00.00

2^009,000.00

2,000,000.00

2,000,000.00

2,000,000.00

2,000,000.00
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. American Home Assurance Company_______

: IMTCIIMATfOMAk IM«W**MCC •■OCt»« 
M* W9»^ WAHIWT— •T»CVT 

04ICAM. IWkIMOIS ——

laiM

M. B«nsmVir0hoaM
Adjustment of Annual Deposit Pre;nlum for the Period Jan. Ii.l?.^ 

Jan. 1. 19<1 .
REVraUE RATE PREMIUM

Storase 1,913,982.00 .913 * ir.704.33
Handling 1,U0,878.00 .05 » L35.M

Less Deposit
( X Additional Premium Due 
( ) Return Premium Due

18.260.00
> .800.JilL

8 0 k£<UUL.
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HEVdaOl Bm.
Storaga $ 1,803.716.M .925 « 16,684.00
Handling 948,626.46 .05 » 474.00

Ea-.nad Franlua 17458.00
I«M 10* CT«at »79-^’80 1V735.-M

{ ^ iddltleiMl -Pr«a Bm 
( ) Iteturn Tmmliuf la

Adjn*t«d ?r^tai x5,M2.20 
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M* W«BT WASMMMTOM •TBCfT 
CM.GAM. MM*

.SIM MI.1.B*

Omemabcr 9, io 80
An Annual Deposit Premium of 1 8-800.00
Amounts specified below:

Is Payable In

DOE DATE AMOONT 
) -<.800.00

»__________

$__________

Premium due herewith: $/4.aoo.OO______
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I APPENDIX B transcript of oral opinion of trial court granting DEFENDANT-
RESPONDENT'S MOTION FOR SUMMARY JUDGMENT
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SUPWTOr COURT or NEWHEKSET 
LA" DIVISION -'WDDLESEX COUNTY 
DOCKET NO. L-37214-84

AMERICAS HOME ASSURANCE COMPASY. ISC.,: 
Pl«lnti22, I

vs. >

HERMANS'S WAREHOUSE CORPORATION, :

Dsfandant. t

a S r O K E:

Plscst MiddXaasx county coutthous* 
Haw arunsvlclc, Naw Jarsay 

Datat F^ruary 14, '..986

HONORABLE ROSEMARY K. REAVEY, J.S.C.

LINDA LOPES STEIN, C.S.R. 
OFFICIAL COURT REPORTER 
MIDDLESEX COUNTY COURTHOUSE 
SEN BRUNSWICK, MEM JERSEY
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the COURT: M to Afforicn Homo

x..ur«c. company vor.u. warohouo.

corporation, thoro are motions for suwaary 

judqmant.
Tto plaintiff. Wtoricoa Homo 

MsuroBCO company. .ottloO th. caso and sooks 

r«»v«ry of tho d«l«ctll.l.. Dof«»dant opposo. 

tho motion for tosMry Judqmont and sooks

:»otlo« for su-saty ^ "*
arming that It did not par'.icipato in tho 

sottlomont. did not approvo tho sottlomont 

and should not bo roqulrod to pay tho 

doductihlo.
1 am satloflod from tho arguments 

of counsol that tho dofondanfs position is 

tho sound ono. In fact. It did not approve 
tho sottlomont and should not bo ro<iuirod t 

pay tho doductihlo. 1 am going to grant 

susnary Judgment for tho defendant. 

Accordingly. I will a«»y auim«ry Judgment 

on behalf of tho plaintiff.
CBRTXrlCkTE

toVo-truo jnd accurate
to tho best, of my Itnowlodgo and

77"' /. ■ '
“HHDA LOPES / STEU' , C .3 .R .
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APPENDIX C - NOTICE OF APPEAL, SUPERIOR COURT OF NEW JERSEY 
MIDDLESEX COUNTY BY PLAINTIFF
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DK SONOt OARRITY « FITZPATRICK
A MOreSSIONAL COnPOKATION
TTCwtwmuBaiKjniwjooc 430 Broad Straot 
r. & aox isao 
SlOOMniLO. N. J. 07004 
laoii 7aa>74oo
ATToaHCYa rom Plakitlff-Appailant

PUuntiff(t)
AMERICAN HOME ASSURANCE COMPANY, iNC.,

"»uw,

Diftndantfi) j ,
HERMANN'S WAREHOUSE CORPORATION

issssr
SUPERIOR COURT 

OF NEW JERSEY
APPELLATE DIVISION

DoclutNo. L-37214-84

CIVIL ACTION 
NOTICE OF APPEAL 

, (from Suparior Court of Now 
' JerMy, Law Division:

Middlasax County, Sat Judga 
Rosamary K. Raavay). 
Suparior Court 
Dockat No. L-37214-84

NOTICE IS HEREBY GIVEN that plaintiff. Amarican Hoiiia Assuranca 
Company, Ine., haratoy appaals to tha Suparior Court of Naw Jarsay, Appallata 
Division from a Final Ordar for Summary Judgmant antarad in this action on 
Fataruary 18, 1986, In favor of tha dafandant. Tha Issua baing appaaiad Is a 
quastion of law which would pracluda Summary Judgmant on bahalf of tha 
dafandant, and raquira antry of Judgmant on bahalf of plaintiff-appallant.

00.-53
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1

2

3

4

5 
«

7

8

9

10

11

12

13

14

15

16

17

18

19

20 
21 
22 
23 
14 
25

1. Notic* of Appall has baan sarvad on:

NAME

Trial Court Judga Raavay 
Trial Court Clark

DATE OF 
SERVICE

4/15/86

4/15/86

TYPE OF 
SERVICE

Flash Massan^ Sarvica 
Flash Massangar Sarvica

NAME AND 
DESIGNATION

Oafandant's
Attomay

ATTORNEY NAME, ADDRESS 
AND TELEPHONE NUMBER

Wnilam J. Shipars, Esq. 
Thotnas J. Shamy, Esq.
146 Livingston Avanua 
Naw Brunswick, NJ 08901 
(201-247-1133)

OA’-E OF 
SERVICE

4/15/86

TYPE OF 
SERVICE

Flash
Massangar Sarv

I haraby cartify that I hava sarvad a copy of this Notica of Appaal 
on aach of tha parsons raquirad as indicatad abova.

DaCONCE, CARRI7Y 6 FITZPATRICK, P.A. 
Attomays for Appallant

By:
OANIgL C. NOWELl -

DATED: April IS, 1966.

2. Tha praacrbad Transcript Raquast Form has not baan sarvad as tha 
transcript which Is ona paga In langth la anclosad.

I haraby cartify that a copy of this transcript has baan sarvad on 
dafandant's anomay.

DaCONCE. CARRITY 6 FITZPATRICK. P.A.

DATED: April IS, 1986.

Attomays f^Appaltant

- 2 -

0 0-54



ft

■' ORIGINAL FILED WITH clerk IN TREN
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APPENDIX D.^ QBOEILFOB SUMMARY JUDGMENT IN

.3 1986
rosemary E REAVa 

i&C.

THOMAS J. SHAMY 
146 Uvlngstaa Avama 
Naw Brunawiek, H.J. 08901 
(201) 247-1133 

ATToaHCYFOB Dafandant

PLAINTIFF

PUntxff
AMERICAN HOME ASSURANCE COMPANY, INC.

D^ftndttiU

HERMANN’S WAREHOUSE CORPORATION

\
SUPERIOR COURT OF NEW JERSEY 

LAW DIVISION 
MIDDLESEX COUNTY

DoeW WaL-37214-84

emz. ACTION
ORDER

Thia mattar balng presented to the Court by DeGonge, Garrity 6 
ritspatrick, P.A., attorneys for plaintiff, AMERICAN HOME 
ASSURANCE COMPANY, INC., for an Order granting Susonary Judgment 
in favor of plaintiff, AMERICAN HOME ASSURANCE COMPANY, INC., and 
by Thomas J. Shamy, Esq,, attorney for defendant, HERMANN'S 
WAREHOUSE CORPORATION, for an Order granting Summary Judgment in 
favor of dafandant, HERMANN'S WAREHOUSE CORPORATION, on the First 
and Sacond Counts of plaintiff's cos^laint, and tha Court having 
ravlawad tha matter, togathar with tha moving papars in this 
mattar and being of tha opinion that good causa axists,

IT IS on thia of , 1986>
HOMORDERED, taat plaintiff, AMERICAN

DQ-^

ASSURANCE COMPANY,

Ki-J *
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TRIAL COURT BRIEF ON BEHALF OF AMERICAN HOME ASSURANCE COMPANY

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION; MIDDLESEX COUNTY 
DOCKET NO. L-3721»-««

11

12

13

U

15

16

17

18

19

20 
21 
22

23

24

25

AMERICAN HOME ASSURANCE COMPANY. 
INC..

Plaintiff.

HERMANN'S WAREHOUSE CORPORATION.

Dafandant.

Civil Action

BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT ON BEHALF 
OF PLAINTIFF AMERICAN HOME ASSURANCE COMPANY. INC.

DaCONCE. CARRITY ( FITZPATRICK. P.A. 
(30 Broad Straat 
P. 0. Box 1360 
Bloomflald. NJ 07033-1360 
Attomays for Plaintiff

ON THE BRIEF:

DanM C. Nowall. Eaq.

pliM' 1-r-.: '
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STATEMENT OF FACTS

Thli It a lawsuit Institutad by Amarican Hooia Assuranca Company 
against Harsiann's Warahousa Corporation for racovary of a deductible.

The basis tbr the lawsuit is a sattlamant by plaintiff, American Home 
Assurance Company, of a claim mada by a third party, Kurt Adlar, Inc., 
against defendant, Hermann's Warehouse Corporation The settlement was 
In the amount of $67,500.00 and was mada pursuant tc. i policy of insurance. 
(Exhibit A). Defandant. Hermann's Warehouse Corporation, has refused 
to reimburse plaintiff, American Home Assurance Company, for the deductible 
amount. The claim which formed the basis for the settlement involved the 
mystarioua disappearance of certain property, Christmas tree ornaments, 
left at the warehouse of defendant, Hermann's Warehouse Corporation.

The potential maximum exposure was approximately $110,000; $76,382.80 
in damages plus Imarest. Based upon various facts, a settlement was 
negotiated by American Home Assurance Company. The Insured. Hermann's 
Warehouse Corporation, thereafter refused reimbursement. (Exhibit B).

X

Movant, American Home Assurance Company, seeks Summary Jud9.-nent 
based upon the policy of insurance which provides deductibles of $20, 000 
on all losses, except $40,000 on inventory shortages ind/or unexplained 
disappearances. (Exhibit A).

I-5V
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23

24

23

LEGAL ARGUMENT

INSUROR MAY AT ITS OPTION SETTLE CLAIMS AGAINST THE INSURED.

It is astablishad that an insurtr aiay at its option sattia claims against 
an insured without any intarferenca on the part of the insured. Travelers 
Insurance Company v. Hitchnar. t1 N.J. Super. 203 (I960). The Court 
specifically distinguished between instances where the settlement Is in excess 
of the policy limits and where a deductible applies, holding that an insured 
having contracted to hold Itself liable to pay the deductible is obligated to do 
so. Id. at 286.

It is uncontrovertad by defendant. Hermann's Warehouse Corporation, 
that the policy. Exhibit A, was the complete agreement between the parties. 
Exhibit C, defendant answer to Interrogatory No. 2. The policy reads in rele­

vant part:

The Assured shall taka all reasonable means to protect, 
safeguard and salvage the property ano shall cooperate 
with the Company in facilitating the investigation and 
disposition of claims and suits and.upon the Company's 
request, shall attend hearings and trials and shall assist 
in effecting settlamant, securing and giving evidenco. 
obtaining the attendance of witnesses, and in the conduct 
of suit: but the Assured shall not except at his own cost, 
voluntarily assume any liability nor incur any expense, nor 
sattia any claim without the written consent of ttie Company 
previously given. The Company reserves the right to 
settle any claim, suit or other proceedings as it inay deCT 
expedlentT ~

This clausa of the contract explicitly reserved to American Home Assurance 
Company the right to settle the claim made by Kurt Adler, Inc. against 
Hermann's Warehouse Corporation.
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The defendant has alleged in its pleadings and answers to Interrogatcrit 
that plaintiff failed to adequately represent its interests and desires. 
Nevertheless, defendant's letter of August 31, 1983 (E;:hibit 8) refusing to 
refund the deductible acknowledges facto.'s which adversely affected the 
insured's case. i.e.: prior thefts at the location and the adverse testimony 
of a former employee.

The Court in Travelers Insurance Company v. HItchner. 287,

specifically rejected the insured's claim based on failure to provide the defense

the insured desired stating that:

Under the defendant's theory, tho Company would be barred 
from making any settlement without his consent. This is not 
so expressed In the policy. Our Courts have held that when 
a policy is clear and unambiguous is governed by its own terms 
and must be enforced as it is found.
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CONCLUSION

Th« policy In quostion boing cl«ar and unambiguous as to tha right uf 
tho carriar to sattia and tha obligation of tha Insurad to rafund tha daductibla 
aonunt. it is tharafbra raspactfully urgad that Suaiaiary Judgment ba granted 
on bahaif of plaintiff, American Home Assuranca Company.

ftespactfuiiy submitted.

OaCONCE, CAARITY ( f iTZPATRICK, P.A. 
Attorneys for Plaintiff

By:

DATED: January 2, 1986.

4 \
f

Oct - w'

P? - ■ v '

'm.



"EXHIBIT ^ 
A

AMCmCAN WAHEHOOSEMEM-i ASSOCATIOM
member*} -WAREHOOSEMAM or bailee liability" form 

(merchanoise)
(P«ft Om •» T»« P«"»»

, .4 !«-.«. ------------- P-"***-* .....................
luAiuii—- '‘•*Ji*“;rr.;fr*\ . ^ .ki,|, ,k, .A.II W«~ I.,.llynWi»-.4 I. P-'ky
I.) To pov !!T___ _ -f boii«. lot I— ««f r

*

a ■- f"'— r.»r.t
,,,

CaxpooT'o opplickl. li-il W Ii»bili«r '•«'««••

‘ ITT v:r£:r:""-::i: r.r. r r:sru:±S2;.^

,., w■•”“»■ **• ••-“• - “—’■
... ■r'***i"' oj - 4«~o. to iK"i««' 4oo to .loop. *< ■•«"P««'« ">•«•>••» ^

i:
br 4it.« .« ,.^.,..1. IOO..-M. - '••“•• ,|^.,„.„hirrt i.. III. t.«lloiM ..J •» l>«o»—».»

rtrr ^ **
^,.4. oiilii. -« y.- I"- "«• *«• •' —••

(U TU i.»l«ii«o Wt«i. -I «. ikoo "«■ A—.4 .boll ioo .m-«i»

I.)
(II
Ip)

l’.oap^ I.U) ot ibi. I 
;.m«M lb. Ii«i« •( lb. Con,«.**»

liokilili br

DKnCimHI K; , ,k, ^ J,.«, i. I'mI II. p«P»oFb i(o>
ff.-i Ik. I.o.l .4 oil cloi«. oo—iM •— -* «•' ■ ^ \. iT>|M.ti. ...
Jm.II b. a.4,.1.4 oiU Ibi. (.-.ipo.. Oioii -I* Ir.1 -oni.".. >b." *'
fw*.k fUtui r*Mpiiii«f| ftim "•**^**^ '* !. Mklfpir emh'M) 4m\ pm**4(**» th«#t*»0

omuul. lb. \«.«.4 .boll (. -iplU i.i«b«iM. lb. < o-po.. Ik«.l«.

OQ'^^

ftp.

. ".riia

IpS
ifiii

m
'■■' --a'

“ "■’ ' •' '■**—-I



i»iii-:\niAi ii HKmnTS:
1.1 IV- \..unHl agrrf. I. Im-,, 4rr«.i, Ir..m ihr.r

I.' ;■;!!. . - -i- -(-.i.. !•..« n. i.
* I 7 ^ "■ ' ‘ -i-- -hr, Ihr rl.»« .rf .

novs,

■■

i.po-Tyni
hw II
IwMtJ M III*

■■cl*dis)| lotUiaf 
itna “(Vnfrmirr'*.) TW ___ ___

dwtng tV (MTHid oi '•—«■« ■■■■ i-<iiirv.uc u ■■ tb» .k... / ___

-------- ----------------••w w««M«u Wi« QCrWTMCr. • ^

T- a- Ammmni. mfmm iKmlrdp- hI 4 rl.i.i 4, .4 -a, 
-rillaa aMica ikcrrot. wiili iV rallr>l jaV<............... . ,a«a.... ,»a l.llr« iafan-..i.» ..btaiHl^r .^'‘.k ‘ »"»

W.UKIIIIIMIkAinVAl <1 »IK-|-

300 ua,
aacli paapana which wmv W aaeaaiaaaJ V jT..k I___ 11 ' '•■•»•• •• •-! dabria a(

OO-^K AND l.bHOnr. ya:L; 
la Ika avral laaa ar ■' —,/, 1.
.'5 liafcilu, fa, .Val, ia iaa«,J .ajaa l‘an«.

IW a,l.aa..aa/.|»a,J..;I:“ir:riiT,r!!:^ •“•«*:•. '" —.• »•>'. ■■ -d all
la IW iaaani.,,; .« j ika^ul^Thwl clZli,'’ir ncJT" "'“iT •*
ZLmr:.j.7r,.-^ - caa,,4.,.w7la~3rj:r.tr.;?-r-** ■”" >"■

•a (.«-paaa «,l| raMrib«a aar.iHi., ,„ *, ,«a aa4 i,aaa<hv a{ ika aa. karaia ii
11: (a) V. aclaai aball lia aaVaM IV I______ —I,— .

I«..a fall, va-pliaJ ..,|. 4,, ,1?! M l "* - ' •~*"V". f--dral ,ka«.,.. ,w

k*

Cbvu3>

Ml,-

..
■ mm

mi.

• O

ij ^ j



V
U)

(.1)
;j, n( iu «Wi)t««i'«» k»«w«l«-

„, ri(lil t.. ilia iW C jan|.aa> 
A.imckT' liabiliw.
•kail ■"•' lh» (.«paa» "I

IS. TW
a ... ,«u» iki. -kail k« ^'rr ‘ .

Th« Aaaa«4 ^iaa« laaaaa»»«J k-Haail*.

—* "^-tSirar" 1:-.-^--
ky «-«» J ----------a ,. ,11 Ike Aaa-aJ’a rigku

"■ gagfrifS aa. — a.- - '“" •■ “
S*“" ’' “* "^*‘ , ^ Jka )-.) .1 Ik. pH**^ HI«T. « -k«ka -------- a.aaa,-_-
Iki. Ian. ki -uckaJ. I. k-aky 4al«^ _ a. ^,..i ky tk. «—•« •' “T

„. a. —. “' -
iM it»*—^ .mt

^ ,rth«r .JW aW aallattiklr

>:

aa-la.iirH. |«»>*«l
.-a..il ka •«n!««i .

ap«aHk^PJi«y. - - _ ____ ..-.I___ altkaPJi««--kl«kl‘

U JITEUr*. Ill-

-■-i

-f

i
~r" 3

¥iS’
'■ ' vVj

^:m

-a." i'

• ;■.

W"-'"' •••""■' ■ ■■' m€::- ■■ -1



%

’-<T
:io:^ 450931.5 COVfHACf It »«OVIMO m THt 

eOUPAMT OCVCMATCO «T Wtfl' 
ASTOet iNtuAAMCI COU^*tn 
MCMw CAVki 0 Tn| COMMMVI

UeraAim Uar*bouains Carporatlon 
p.o. Box 144 '
Nortb Bnmwlek, How

.m■AHTC'flTTSBUBOM.fA, ^

■S;^ tOMf AW «ANC1 COMf AHT
, TMf CC«AMCf COAWAHTO^TMI 
^ ITATt Of rtHNSTI. VANIA

MEMBERS OF THE
AMERICAN INTERNATIONAL GROUP 

..©aCUnvE OFFICES 
.^iaMAIOEN LANE

_V.

I:Sl: ^

IS
1/1/77 » i»B8ftUia*i.—

T~>Xoatlnao«

1 AMOUNT

s
MTC

s m imcHE
S *rr- r

1

s
I*

1
A--------------------- ----------------- an

lu 1
i«M CAtmmamt eIbaa Ihaji* KM i

-d-*—. WN. Non.d-in««io«««-io-n-w.,«nooN (S»n«N.d^
nd.«-an,d»Woun«N «o«wa«W.o.-d«,e.

tvrm «nd/or •lOuiwNno «adi»d Iwwo.

UNIT

IlS-Ilt
^OMM

o«
MO#

ii.ijji
OCCa

eov€NAC< 111*

■ukOiMaA 1 UIWTIKTI 1 1 •AKTraONOAMj 1 UCAM»<MC. |< MWAOAMAIA a| <

*.. •• .;

-i
T-
i

■r^

■■ Dq-tA>5

^ -X

^.touSJk.

s
*--•

I
iSMi

'

r'i'- 'V',.w&S;?

|pv< % :, ■:
■ r's®!' '-'r1'‘ -



j.^g,X>OKSEMKNT (y

ITTACHED W and /ornitaf port W P»«*7 Wo. AWA-<?0. .23:15 
^ Amerlein Hom Asstiranc* Company

iswad M_

BAVt)y, M.VRTIN KAV. »'
■ mTCHMATieMAt. tW«U«AMCS •»0«A« = 

mm wcsT wAtMiMafSH

w.,A««nn Wm-«houa> Corporation

CMtCAOe. tU.lM^ < 
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AUE3ICAN 3A3EH0US£:iE?rS ASSOCIATION
MiSHOUSaiAN OK BAIIEE UABIUH - PART II 

(P»n II e< Two Parts)
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8S Clyde iu.« rrankiiA roansoif 
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- B«r»Mg» VTtftottw Car?or*tloo_______ 3w ?S,___________ 19 81

Xfr*«tlT9 JUM 23. X98X. It li acr«M that tb« Sabatel* 
of Loeattona iwdar ?ara«rapb Z, Fart Z1 af thia Policy 
la anoBdod aa followa:

DELETCT
LOC1T20B

tisrr OP txx&nm RATES

iifef

■■

-

...Wi'

O'
Dq-T

t5v ,

Is ■ '• ^

'km



mmrnm 'A' '

.-'»' '■tr^ ’ i.
"* A'JMVWM 3A3EH0USe:KN*S ASSOCIATION

■3AREHOOSE2IAN OR 3Aa2EUA3Bjn - PART »

GS&l>u.5,
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<5 Clyda Rd., FranJelin Township, H.J.
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2,000,000.00 
2,000,000.00 
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• AaEKICAM SASEHOUSEMN'S ASSOCIATION 
3AREHOUSE9IAN 0« SAIIEE UABIUTT - PART II 

<'r-; (PmI II e( Tiw Psrt»)
•1/ '

SStmetlf StvUaam 03^ 19M
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_#8 Clyde Rd., Praaklla Township, H.J. 
Route 130 fc Old Georges. Rd., Dayton, R.J. 
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American Home Aaauranee Compa^iy_________
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An Annual Deposit Premium of <_ 8,80qi0Q. 
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AJE3ICAN SASEHOUSEaEN'S ASSOCIATION 
3AREHOOSEMAN OH BAILEE UASIUTT - PAHT II 

(Part II al T«ra PansI

i-'--.:' "•/-''E;
ill'’PC: ;/

t

1. limits OP LUBIUTT A PREMIUM RATES___________ _^
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]. OIPOST PREMIUM 
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£rraatlT« Janutfy 31. 1979, It t» »er**4 that th* ^adul* of^oatl;SiSlJ rSt “rSwwh X'of thl. ?»UT U —«-<» t« la.l«U tM.
?oUo«la« toaatlofl*: ^

loicATioii m«nsi
1201 iartap Avaaua and towa Laaa. 
March hrunawlok, «aa Jartap 2,000.000.00
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14. OTHEX TSKWIS AND CONOmONS UMi^flNO UNCHANCID

Oo-'l''

Wi-fS'?'--"Pf.' "'
■ • - <■

I ,

m J.'i ■ ■■ - mm -i--- ■'■ 1



"fJSDORSEMENT

attaches to aiJ farmint part el Policy Ho. 1115
.—..,n Hnwif Mmimnnft Cniroam---------

(,__IT- ffnrmnnn ycora

UAVI.V. M-VRTIN A KAV. 1>-
iMTCNMATIOMAk IM»0"APtC» ••©«»*• — 

•M WC»T WA«Mt»«TOM tTVCCT
CMIC*«Q. ICUMOtS MM*

Aiiy^t 17» ,19!L_

S==iW-Ja=G£F-—"
I/>CAT10N

LIMIT OP 
LlABILin

RATE
3TOE. HDLQ.

Bulldlas ^12 
Pord Ay«nu* 
Mllltown, IM 08850 2,000,000

/

.05
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Mi OIHn TUM AND CONOmOM MMAININO UNO^GID
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Oi.y 'UAYLV. MARTIN A KAY. 1> 
AWA-ii5o 9315 = ^

eXlCAAO. •••O*
American Home Aaauranee Company________

attached to ami formlnt part H PoBej No

iuixA M.
~H«rMnn Wareboualag Corporation

l•«aa

April 20

Adjustment of Annual Deposit Prsmlum for the Period 
Jaa. 1, 1979 .

Jan. 1. 1978
_I9_

to

Storage

Handling

HE7EHUE

1,554,000.

824,000.

HATS

.925

.05

PHSMIUM 
14,375.00 

■ A12.00

Less Deposit

AU. OTH*a TtaMS AND CONDmONl RIMAININO

( Additional Premum Due 
( ) Return Premium Due

^ 14,787.00 

5,987.00

m.>1;m
- ■'"-'w

mm
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^ endorsement q. ,

---------------- ...ur».c. _

sSa

ioWw-
u.^nn Warehouae Cor^

April «

- 5SiS«t Sf S «15“
$8,800.00.

payable to the Company aa fello-a: ./

$8<BOO.OO

January 1,1979

. tniMS ANO coNomow p«vi^njmCjtwaiA»ClD
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-N .TTjiDORSEMENT
-» UAVLV. MARTIN KAV. I>

t—S imtcwmatiomaw
_ g A \3^ AVm ^ V J j P ••• WC0T WA*<***— -

\^*X7ACHED t9 and P** *t ^ ^ o«tcA«o. •••••
A Jfle:in -"— -aa^onca Cor-yj::;;-----------

amti «•— '—---------------------
• • » 7 J !-• Zk t,.*lC *

.19J2.

£» V-- -i
'.crnsr of f*r»oj A»c., l -w»o' -s*«. 

.xrir. :.r^.-.anloi!, u--

uj. ornuii T*«M» AND coNomoNS

2,300,'>35.00
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AUEBICAN aAREHOUSEJIEN'S ASSOCIATION 
aAN 01 BAILS UABIUn - PART II 
(\(P«ft II ■< Two PartsI

ZrS^e■i^’TS

WAREHOUSBIAN I

1. lmtsopua Lirr A PRBWAt RATO_

•;i 0 <1 -f- ■■- ,-A- ■,' layyirah
131 j.r..r ».i. FSSS’SSJ:

iiatixipi*
fflIES!

131 «.-.t ---- --
•'■9225 River Road, Pennsaulcen, N-J.

J.i.
\ #8 • m n •
- ROB UujU. OftT. S. nuLUiinnrli, « >—

toSt. 130*4 Oid Ceonsea Rd..ni^on. H.J 
■v Ford Av«. , Hllltown, N.J.
— Trlangl* IW. , 4 Horn* Hew* Bd., M«w w
^ A-r'uarehouse, 7100 W*»tfl*ld Av*. ,V 

P«nn**ulc«n, H-J. * „ « tOld Oeorses Hd., S. Bronwlclc. H.J. 
Houte 28, Bridgewater, Bridgewater 

. Industrial Park, Bridgewater, W-f- 
3/E CJl.ie: uP uLise? AVt., 4 Uu» LiW,

HeiiOi SeuniwIHi-M

------------  00'
2 ,000,000.00 
2,000;000.00 
2,000,000.00 
2,000,000.00 

1008.000 .-00-

.05

2,000,000.00
2,000,000.00

2,000,000.00

2,000 ?00.00 
2,C00i000.00

000,Q««

Port Authority of HT and M, Bldg. 261,

<■ all iMua. «••• (W S.-

2t000,000v0«-

2,000,000.00 
Jvo, aw-

j in ^-.nn on « •« '•••«• >O.OuC.O&- on lr~wtf«T Sw"«« 
MMwIoinoJ iiMHOO-WCO

1. deposit PREWUia

. 6.POO.00

(in n>yn»> «f S * «♦ g^r.ot: .»! ••di r*«

anockol «o ool lo«iii« •• P»II«T Hi ’Ti Unfl 9il5-
.( Ao Aaoricw Hoolo AiMiooco CoMoanr.

: :i T

OQ'SS

a#
■< i«‘

;;i^nsaia-^ ^

V?..

PI

1gvr- :

'1
I
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AWA-450 9315 = i»t*it«.Tio«»i
4TTACHED »--a /«-«-. of Policy W.. ~

AiMrlcan Home Assutmio Company

JUMd M
Hermann Wereliouse Corp.

l•l■t Mtaist

Feb. 28,

The Aeeuped reports revenue for the period January 1. 1977. 
to December 31. 1977, as folloua.
Storage Revenue 
Handling Revenue

$879,657. « *925

$$91,703. t .05

Earned Fremlum 
Less Deposit 
Return Premium

$8,137.00

246.00

$8,383<T>'o

$8<800.00
417.00

aixonmisa:J4S-ANO CONOmONS RSMAININO UNOIANCSD

m
or i‘. IBAVL-Y. M.VRTIN A K.VY. 1.V I

(MATIOMAb IWAWBAWCf S
W«AT WA*M«l»4TOse Sr»«CT 

CMICA«0. IU.IM04*

•■-11

,45^



=3 ~ %v;*
*'~~ UAVLY. >K\JRTI.N A KAY. 17

ATTACSJEDfaUfmwSagp^tlfoUcytia.
Am«rlc*n Hoa* Assurance Company

tf ^ " i^——

, Hemann Warehouae Corp-_______
Untai to-------------------- ----------------------------------- ---—

AWA-^50 93 15 ! mTCIIHATIOMAL inSUAAMCS •■OKCO* 
mm wnr mmmmtmmm «T«crr 

emcAoe. ik-jnen mam—
•»1tl MIAII.

Peb. 28.______ 19 7fi

Effective Deceaber 15. 19/7, It la aereed that the schedule 
of locations under Part II, Paragraph 1 of this PoUcy la 
amended to InoluOe the following location:

LOCATZOH

LIKIT OF 
LIABILITY

RATES
STOE. KDLQ.

Bm SM***Horth*Suns*l«,*K.J. 2,000,000.00.925 .05

vix oroea tssms and ooNomoNS szkainino onoianoid

te"

f-V'

wm

m
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A3E^M 3A3EH0U5£aEfl'S ASS0C1AJICJI 
^AffiHOUsiaAN CR 3A11S UABIUH - ?Aai II 

(Paitll.olTwoPvts)

Sffectlye D«o. IS, W77
1- ..... .. «« nniuLlTr^ PSaUUM RATP____________

■ uoeiTiooiLP^*?. - ■ _ . ■ tasTOPUWW
V -

151-JaraBT^vy. '
S.g.-I^?ytonaac^^ •.., -■—

r

•-‘4. *2-■

■ * ■ •a -**

“a2ute"l3o’’4''^01<l ^

n

ft

ft

■
a ____
•
N

tt______
a
«

Triangle Rd. B Hoaa Hana Hd. .Hew 3^a_ n

A-1 Mhae..n00 Waatmd Are. .PennsauMn 
Old Georges Rd. ,So. Brunawlclc. M.J.

t

m a ■

■Route 2fi, BrtdgewaMr. art^eeater 
T.^f.i.nrT.ln'' Bririrpwnr.ftr. ---------

m ■ J-------:—

r. oeoumBLEi

(a)$

y*

ftfin .nn on all lasMi, W S..
hW nn__  w Invamotr S<«t«9»

aiwqit-nwl ;*opp.«nec

n. oeposT PRoiitMi 

$ fl Ann nn r

fl Ann.00
.of y«<

(in OIMUM, n« S.

_. .. iVl-#*;!! .1*.
in nn4 Ininiinf »nrt of Pnl.cr -----

iff#*

-mmm

■ij
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3 UaV( ~:i M.VR'n.N N. KAV. IN
3 »u»_*en e intiwSJatiomal iHsu«AMct mnotttm% =

I \TTAO{EDutt«dfimb>tpntofP>acyVa.j£tz22lJ3i? m.
^ tMWIaan H6— IMMVTUte* COBpHy 
.. HTM«an Warthouae Corporation_______

riiniwTOw tTatiT 
CMICAM. IkklMOlS ac»0«

taiai

Hovwaber IS. ia77
The followlns D«poslt Pr«mliiB la du« and payable for tbc 
period January 1, 1978> to January 1. 1979:

$8,800.00

Payable to the Coopany as follows: 
January 1. 1978 $8,800.00

.u. OTHI* TERM.' AND CONDmONS REMAINING UNCHANCBD

Qs
[. ;c'^;
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I It, nnirn r- cqhpmy ,
., ___ ua«*hAu^lne Gayopyatlon_ . . rrfrn&nn warenouax«K i ■

UA\T_,'- MAR'n.N *1 FAY*. IN 
— iMTCiiMATmiMk w»u«»>«e* •■OKim =

M* wttt wMtmmm mTmtrr 
CMIUM. lkUP«OI» •«••

<•«•! a#***!**
KATCh 9. 19 11

Sff.ctly* from Inception, It la hereby mgreed that the Mamed 

Assured hereunder Is amended to read as f^ows:

HEMKANN H CORFORATION

■JL OIMU TH MS AND CONOmONS aSMAINlNO UNCHAMOlO

i



KTTACaBDt»mmdhn^p!»t»ff^^ AWM^O 9315 
^.L- HTltT*^"*n Aaanraaee Company

^ • • 
BAVI^t. M.VKTIN <• KAV. I> 
------iMTnMTWMki. iM«u«»Het •■OKtn =

MS mnr anuT
CMieaM. iLki»oia aaaM

autd ta. g«awTir> Warahouae Corporation.

•aiai aai*a«a*
.i9_22

It -Is screed thst the achedu\e of loestlons under Psrssryh’I, 
Pert 11^ this Policy Is hereby aaended to Include the following 
loestlons;

Effective April 25, 1977.
.LOCATION

Comer Trlimgle Bd. i Koae Hews Bd., 
New Brunswick, N.J.

Effective May 2C, 1977.
Portion of the Phelps Dodge Bldg., 
Docks Comer Bd. ,Dsyton, N.J.

OL OTHDI -imus AND CONOmONS RSMAtNlNO

wsz
STOE. HDIiG.

,000.00 .925 .05

2,000,000.00 .925 .05

o

mi--

m
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'■-rf -t.
A:1E3I^!« SABEHOUSeaEJCS ASSOCIATION 

jASEHCaSPAN CE iOlEE UA8IUTT - PARI II 
" -^ ■ (PaiTlI o» T« ?»m)

Amended Effeetlre Jmaarj 1, 1977
1, 1 luiw ay UASIUTY A PimWW RATES ---------- ------- - - rn^-rmiimn inm '

■' fisssrs’̂  . J i,Brr OF.uMiu • • ■
- -T -iliw> ■ -

^9 'nob jdbO’;

" •- -• ' * "j '■ « • -■ -• iT*

- . TI.—I.. «»-■ e va..|fimi«lr. « n

* II** •
R II It

::mr1 fienra^'^ nfl., nnimnn, i. —■
" • 9

' ni^ n.»TM!-»'a Roed. DaTton. H.J> n n 9

9 - II

•pn.if l?0- South arnnevlelc. N.J^----------- ■ & II • M

jADCDUcnA .esi

>tt
DQ-9a

mm

m

;., ■ . • ■ ■ -frc-sA---.-’ -■• ,:v
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• . . ■ ....................................................

rTACHED ta and 1*rminf part of Policy Nfc_ASfA=45fl_22i5 
Aner1>«" »«■"» Aa3«rane« Cwaim------

II.VV'CV.’MARTIN #» KAV. IN<‘
: |MTC1t«*rt«M*l. •••«!»»» —

sw WOT wtittmmfm •racer
eMicAAo. •••••

t«iai

turf M. •jgrainn Warehousln.? CoT-ooratlon PabruaiT 7. ic 77

•’•ffictlv* J«nu»ry 28, 1977, It Is hereby acreed that toe 
ija»ed Insured hereunder Is aswnded to include the following,.

uTT.7.fn’ja VABEHOUSt CORPOSA7IOK 

h 1 Is SMUded'to include toe foUowlnc location;
It is futher agreed that the schedule ef 
11, Paragraph

RATE
STQE. HDLG.

.C":.000.00 .925
,w

-r
'''y/ ',
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Vr

Thomas J. Skamt
attoumcy at law

miLIW U MAIC»
m-l. A A.T. »AA»

M« uviMorroH awchoc _ 
NCW ewuMSwicK. M. J. oewoi

August 31, 1983
Amarican Intsrnational Adjuataant Conpany lac.

4002-A Greentre* Executive Caapus 
Route 73/30X 999 
Marlton, aew Jersey 08053
Attention: Bruce W. Smith

Re: Herruum's Warehouse Ccrporation vs. Eurt Adler

Dear Hr. Smith:
. I have your latter of July 27. 1983. sent to «». Ow. 
President of Hermann Warehouse
the above matter. You should be awa« J,”**^*
Hermann Warehouse Corporation and t^at ^ client has 
axorossed his displeasure with the settlesient of 

claim.*^ My client has, -J®" 
to consent to the settlement and urged that the claim 
be denied and the matter tried by a jury.
we have repeatedly given what wa

im

o ,i



Ip

for storage of same. Accordingly, the trailer and 
the merchandise were on our premises free of chuge.

(4) He have been operating this warehouse since 1963 
and have never had a trailer stolen from t.ne prem­

ises. In the light of our past experience we could 
not nave anticipated the hi-jacking of a vehicle.
In fact, our only experience at this location in­

volving vehicles parked outside the building has 
been some minor pilferage. In order to avoid this 
peril, 1 understand that our '^rsonnel applied a 
padlock to the trailer that was later stolen.

Furthetmore, it was my client's original advice to Mr. Dreger 
that there was the possibility of negligence on the part of 
the delivering carrier and that they be joined in the suit.
It seems that the decision to settle against our wishes was 
primarily based upon anticipated adverse testimony from : 
disgruntled former employee, a .Mr. Frank Brown. We feol 
that his testimony would have been neutralized due to his 
status and that the truth of the situation would have pre­

vailed. Furthermore, there was a serious question as to 
tihether Nr. Brown would have even been avai.lable to plain­

tiff for trial. _ .

In conclusion, le take the position, based upon the above, 
that Hermann Warehouse Corooration is not responsible to 
pay the sum claimed and therefore refuse to p<^ same.

■ :rs.

TJS/fac
CCS B.V. Dunn

A.H. Hermann

SHAM3T

m

mm
"'t 4-,.
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1

2

3

4 
3 
6

7

8 
9 
IC 
11 
12

13

14

15

16 
17 
IS

19

20 
21 
22

23

24 
23

DE OONGE, SARWTr ft FTTZPATRICX
A mOf«S«»OB*L C0W04ATWM 
430 OMOAO OrOCVT 
F. a OO* I840 
•COOMT1CLO. N. 4. 07003 
aoil 74«>7400
ATTOiiNcys ^om

PUmtxff {•)

Aaaricao Ho«a A»mr»ne« Co.

DtftmUuU
Horaann's Varahouaa Corporation

SUPERIOR COURT OF 
BEU JERSEY
LAW Division
MIDDLESEX COUBTT 

DockttSo. L37214-8A

CIVIL ACTIOS 
ibterrocaiories

Thoaaa J. Sbaap. Eaq. . .
1&6 Llainiaton Aaanoa_ _

Haw Brunawick. B.J. 08901

DEMAHD 1. harab, a.da of eartlflad ao.-ar. to tha following 
intarrog.toria. within tha tiaa pra.cribad b, tha r»la. of thi. 

Court:

1. sat forth your full naaa. pra.ant addraa. and aaployaant

HERMAl^H^lllJ^OtlSr. C0K70RAT10N. P. 0. Box 1. Horth BrunowAClt.
" Now Joraoy. Ed Dunn, i>rosiaont.

2. Doaa tha dafand.nt dan, that tha doeuaant. att.chad to tha 
Coaplalnt and harato a.rkad Exhibit “A" for purpoaa of

oq-^L.'

l.'v.'; :• ‘

•ft - 'a

..J



id.ntlflc.tion. If . copy of th. .pr.o.cot ont.r.d into 
b.t«..n th. plaintiff and th. d.f.od.nt and that auch docun.nt 
i. th. -rltt.n .vld.nc. of th. a,r..-.nt which i. th. .ubi.ct of

thia action.
No.

3. If ao. ttata:
(a) th. facta on which ho rail., to aupport auch d.ni.li

1

12

13

14

15

16 
17 
IS

19

20 
21 
22

23

24

25

fb) th. na.oa and addr.aaoa of ..ch p.raon you cl.in 
haa knowlodgo of auch facta:

(e) what you contend Exhibit ”A" la:

a. Did th. d.f.nd.nt £.11 to pay th. d.ductlbl. a.ount a. 
raquaatad by tha plaintiff purauant to tha contract’

Y«S.

5. Doaa th. d.f.nd.nt cl.in it wa. axcu.ad fron payn.ot of 
ch. daductibla aaount?

YM.

6. If ao, fc
I, atata tha facta con-

atltuting tha axcua. or raaaon:
P’aintiff breachnd the inaurance contract by “ "‘^inti-

and diligently raprnsant tha interests ^i*iSer

made known to plaintiff.

m
mm

.. I

mg

;' '-V' !



W&:' ' " ,v.;„^-.„:,,;s<:

1

2

3

4 
i 
6

7

8

9

10 
11 
12

13

14 
13 
16

17

18

19

20 
21 
U 
23 
'4 
23

7.

Yas.

Do.s th. d.f.nd.nt cont.nd that th. plaintiff f»H«6 « 
parforn aach obligation ondar tha contract?

8. If so ttata:
(a) whan such 'allura took placa:

(abb) Tha plaintiff owad a contractual duty to repraaant defendant 
in actions arising under the policy. The plaintiff fail^ to 
properly and adequately represent those interests and settled the

(b) th« o*tur€ and axtant of »uch failurt:
claim contrary to the desires and interests of the defendant and 
solely for its own gain. Additionally,
adequately representing the defense o' the claim, vrauld have sued 
other oartiesT (e.g. the truck driver,"the owner of the truck...) 
for indatniiication arSi/or liabiUty so as to limit defendant s exposure.

9. Do you cootand that tha plaintiff did anything to pravant
your parfbrsanca in accordanet with tha terms of tha

No.

10.

N/A.

centract?

If so itata:
(a) tha acta dona by the plaintiff which pravantad your 

parforaanca:

(b) tha naaa of aach parson who has knowladga of such 

acts:

11. Do you roly on ooy ochor contootlon which has not baan 
rofarrad to abova?

NO.

Dq-^S

m

^ if y
I;
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1

2

3

4

5

6 
7 
S

9

10 
11 
12

13

14 
13 
16

17

18

19

20 
21 
22

23

24 
23

12. If *0. for «4ch eeatoncloo. icatt: 
N/A.

(a) what tha eontantleii la:

(b) facta on which you rallad to aupport auch 
cootantlon:

13. Old you Infora tha plaintiff of t.ay raaaon for your 
fallura to pay tha daductlbla aaount:

Yaa.

14. If ao, atata:
(a) whan you Inforaad tha plaintiff;

Plaintiff was informed throughout the pendency of the claim that 
the defendant would not pay any part of the claim because it did 
not perform any negligent act so as to give rise to liability.

•
(b) tha eannar In which you Informed tha plainfiff: 

Plaintiff was advised of defendant's position by various teleohone 
conversations throughout the pendency of the claim, said communi­

cations ware memorirlized by the attached letter dated, August 31, 
1983.

(c) tha naeas and addraaaaa of aaeh parson havlnp 
knowladga of your conaunlcation:

Thomas J. Shamy, Esq., 146 Livingston Avenue, New Brunswick, N.J.: 
Albert W. Hermann, P. O. Box 1, North Brunswick, New Jersey;
Ed V. Dunn, P. O. Box 1, North Brunswick, New Jersey» Bruce Smit.h, 
American International Adjustment Co., Inc. , 4002-A GreanUM 
Executive^J^uj^.,Route New Jersey C8C53.
Tha communications and letter stated that the plaintiff should 
not settle the natter for tha reasons outlined in the attached 
letter.

15. Is chars Is any wrltcan racord aada of cha coeaunlcatlon 
'to tha plalatlffl If so. attach copy of aach racord to 
vour a'swars to thtsa Intarrogator las :

DQ-qq

m: - ■

ill
9m-

iH



EM

16. Stac* the naaca and addreaaaa and title of the agent
through which you procured thia policy of inaurance:

The Clark Group, P. 0. Box C, 147 Cnion Avanua, Niddlatax, 
New Jarsay 08846.

17. If you have not ''one ao in raaponae to any of the
above Interrogatories, set forth fully and coapletely 
the factual basis for each and every separate defense 
to the plaintiff's action.



• •

.. .

- -risi

- -.W:c-
»agiwt^;^n Z:^»

•--r.
• ••«« .to.rlcanXXntMn.tion*! Adju.ta.nt Coap^« too. .

■*• rtor::.:-:,.
Attnntloni -«ruo. »;T8nlti-5r-‘--~- v' -.

r. 'inithr - •' ---‘* ‘--- L-* - • ‘' ^ryT^J. .Omx Mr
X >.w -r»ur tottor «f ;rniy.J7. 1»B3. ..nt ♦o Mr. ^ !
7r..M.nt^M.t.«>n CorporatlM r.9araiu9 .
to. abo»tf5fift.r--’^<a ibould 'b.^.nrar. tl».t X roproaMt^,;
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TRIAL COURT BRIEF ON BEHALF OF HERMANN WAREHOUSE CORPORATION
I

THOMAS J. SHAMY 
146 Uvingston Avama 
H« Brunsvlck. B.J. 08901 
(201) 247-1133 

ATTO«NCTFO« Defendant

PiaxmHa
AMERICAN HOME ASSURANCE COMPANY, INC.

DtftiulaMt
HER.4ANN'S WAREHOUSE CORPORATION

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION 
MIDDLESEX COUNTY

Ooet((ArAL-37214-84 

CIVIL ACTION

BRIEF IN OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT, 
AND IN SUPPORT OF DEFENDANT'S CROSS MOTION FOR SUMMARY JUDGMENT

ON THE BRIEF:
WILLIAM J. SNIPERS, ESQ.
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STATEMENT OF FACTS

Defendant, HERMANN'S WAREHOUSE CORPORATION, hereinafter 
Hermann's, operates a warehouse located in North Brunswick, New 
Jersey. On or about August 4, 1980, All Freight Trucking Co., 
contacted defendant, Hermann's, with respect to the delivery 
and storage of four (4) inbound containers to be stored, by 
Hermann's for Kurt S. Adler Co. Said containers contained various 
decorative Christmas ornaments. Defendant, Hermann's informed 

Freight Trucking Co., that they could not. unload and take 
possession of the trailers that day due to a full work schedule. 
All Freight Trucking Co. acknowledged the situation, but in any 

dropped three (3) container trailers in the yard o'*
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Police (see Appendix A) and the F.B.I. On or about August 11, 
1980, Rermann's was notified that the F.B.I. had discovered one 
trailer in the parking lot of Techcor Co., Carteret, New Jersey, 
Contents empty. On the same day, the second trailer was 
discovered within a guarter of a mile of the first. Remaining 
in the second trailer were ninety-seven cases of Christmas 
ornaments. Subsequently, the F.B.I. discovered an additional 
three hundred and two carton of the stolen merchandise for sale 
in a discount store in Brooklyn, New York. Sama were returned 
to Rersiann's for storage. (See Appexdis B.)

Subsequently, Kurt Adler, Co., brought an action against 
Bensann's regarding the theft of the two trailers and contents 
the.-sof. Said complaint was turned over to the American Home 
Assurance Company, hereinafter American Roma, plaintiff herein, 
insurer of Henaann's Warehouse Corporation, for defense of the 
matter.* Plaintiff, American Home, retained the services of 
Conklin and Adler, Ltd., Chicago, Illinois, as attorneys for 
Rermann's. Conklin and Adler, Ltd., appeared to retain control 
of Hermann's defense, and additionally retained the sa^-vices of 
Kalman Harris Geist, Paterson, New Jersey, as local counsel on 
behalf of Hermann's.

At all times, defendant, Hermann's, denied liability under 
the law of the Stats of New Jersey. (Appendix C) Hermann's 
consistently provided defense counsel, with significant reasonable 
oefenses to the claim of Kurt Adler Co. Additionally. Hermann's 
inquired why the carrier. All Freight Trucking Co. and their 
driver, individually, were not joined in the suit.

sIS--

m

>■



1

2

3

4

5

6

7

8

9

10 
11 
12 
.13

14

15

16

17

18

19

20 
21 
22

23

24 
23

At torn, point in ti*«. the plaintiff, American Home, 
through its adjusters, American International Adjustment Company, 
Inc., determined that they desired to settle the claim 
irrespective of the defenses or desires stated by defendant, 
Hermann-s. (See Appendis 0 4 E.) without the written or oral 
consent of the Insured, and on its own initiative, plaintiff, 
American Home, settled the Kurt Adler Company lawsuit for 
$67,500.00. By latter dated July 27, 1983, plaintiff, American 
Home, requested payment of a $20,000.00 deductible of defendant, 
Hermann's, pursuant to the policy allegedly applicable to the
aforementioned loss. (Appendix E)

By Amended Complaint, Docket No. L-37214-84, (Appendix G) 
the plaintiff now seeks reimbursement of a $40,000.00 deductible, 
by Count Cne, alleging a mysterious disappearance of the 
ornaments inquestion. In the alternative, plaintiff contends 
$20,000.00 is due, as a deductable. (Appendix H) ^
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poi^rr I
THE THEFT AT ISSUE IS NEITHER AN 

UNEXPIAINED (MYSTERIOUS) DISAPPEARANCE 
NOR AN INVENTORY SHORTAGE, AND THEREFORE 
THE S40.000.00 DEDUCTIBLE IS INAPPLICABLE.

An un«xplain«d or mysterious disappearance implies a 
disappearance which is unexplainable, unaccountable or in an 
unlcnom manner, and has been interpreted to cover disappearances 
under unknown, puzzling or baffling circumstances which arouse 
wonder, curiosity or speculation or circumstances wnich are 
difficult to understand or explain. See, Appleman, Insurance 
Law and Practice, Vol. 5, p. S06 (1970). See also. Black's Law 
Distionary 921 (5th ed. 1979). The unexplained disappearance 
anl inventory shortage provision of the policy at issue is not 
a part of the definition of a theft, but is a separata risk 
covered by the policy.

Clearly, the facts of the matter, as it relates to the loss, 
are not in dispute. On or about the night of August 4, 1980, or 
morning of August 5, )980, two concainer trailers- ware stolen, 
while parked on the premises of defendant, Hermann’s. Said 
trailers were discovered one weak later in Carteret, New Jersey. 
The contents of one had bean removed, while another remained 
partially full. Thereafter, additional amount of the stolen 
cargo were recovered by the F.B.I. Although, at the present 
time, the defendant does not know of the actual perpetrator of 
the crime, it is clear what occurred. Two trailers were stolen, 
cargos appropriated and then left in Carteret, New Jersey. The 
loss of the goods in question is not mysterious nor unexplained.
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It ii not puzzling, nor baffling. Although tha theft may arouse 
speculation or wonder as to the actual perpetrator, the crime is 
documented.

Neither does the instant facts amount to an inventory 
shortage. Classically, inventory shortage provisions apply to 
matters such as employee »*>d the like. Dnquestionalby,

the 140,000.00 deductible in this incident does not apply. It 
should be noted that plaintiff American Home agreed that this 
incident was not one of inventory shortage or unexplained 
disappearance, (See Appendix F) wherein plsintiff informed 
defendant, Hermann's, of it's desiand for payment of the allegedly 
applicable 820,000.00 deductible. The instant loss is no 
Oifferent than one by fire, water daaiage, storm, etc. It is 
explainable and therefore not within the $40,000.00 deductible.
To date, plaintiff has failed to come forward with any evidence 
which would tend to support the theory of an unexplained 
disappearance or Inventory shortage. Hence, deftndant's motion 
for summary judgment as to the first count of plaintiff's 
Complaint should be granted.
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POIMT II

DEFENOANT HERMANN’S IS NOT RESPONSIBLE FOR THE 
PAYMENT OF A DEDUCTIBLE, SUBSEQUENT TO SETTLEMENT 
_ _ _ _ _ OF A CLAIM WITHOUT THEIR CONSENT._ _ _ _ _

To datamin* tha lagal rights and obligations of tha parties 
tha court oust diract its attention to the boundaries of the 
policy at issua. (Saa Exhilit H). Section 1(A) of the contract 
•tates, "this Company agrees:

(A) To pay on behalf of the Assured all suies which the 
Assured shall bacoma legally obligated tc pay...*
Additionally, Section 11(A) enunciates the '.^ability of the 
company. *No action shall lia against tha company unless, as a 
condition precedent thereto,... tha amount of tha Assured's 
obl*ration to pay shall hava bean finally determined eitHer 
by judgment against the Assured after actual trial or by written 
agreement of the Assured, tha claimant and the Company.

(emphasis supplied). The aforementioned sections clearly state 
that the company does not become liable until either judgment 
or consent of all the parties.

Admittedly, the policy reserves the right to the crmpany 
"to settle suits at the option of the Company without litigation" 

I, sec. 1(B)(3) and "as it may deem expedient’ Part I, 
sec. 8. (See Appendix H). These provisions vest the insurer 
with the absolute authority to settle claims within the limits 
of tha policy with the insured having no power to compel the 
insurer ^ mahe settlements or ^ prevent it from doing so. 
Appleman, t.:,urance ..aw and Practice. 4711 (1970). According
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AiMrican Horn* was authorized to settle the claims against the 
defendant within the limits of the policy without the necessity 
of obtaining defendants' consent to the settlement agreement.

However, with respect to American Homes' right to 
reimbursement the policy simply provides, •Deductibles, (Al 
*20.000.00 on all losses except (B) *40,000.00 oi. Inventory 
Shortage and/or unexplained disappearance". Part II. see. 2.

The policy is silent as to whether these deductibles apply 
automatically or apply to an insured, when the insured becomes 
'legally obligated'to pay. as stated in Part I. sec. 1(A) and 

11(a).

The more reasoned approach would conclude that the insurer's 
rxght to reimbursement is conditioned upon insured becoming 
•legally obligated' to pay. An insured becomes legally 
obligated to pay under the polici* only as a result of a final 
judgment of court, or consent to settle by the insured, claimant 
and the company. When an insurer settles the claims of third 
persons against the insured, as in the instant case, the insurer 
is entitled to reimbursement from the insured provided the 
insured consented to the settlement agreement. This approach 
has been accepted by other states as wall. See, National Service 
Industries » Hereford Accident k Indemnity Company, 661 F. 2d.
458 (5th Cir. 1981): Eno:over's Surplus Line Ins. Co. v. City of 
Baton. 362 So. Sad. 561 (1978).

Plaintiff, American Home, places its sole reliance in 
support of its motion for summary judgment on the case of 
Travelers Ins- Co. v. Hitchner. 61 N.J. Super. 283 (Law Div. I960).
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In Hitchner, the court dealt with a liability policy for bodily 
injury, as applicable to a roller rink. The court relied on 
three provisions of the policy to establish that the defendant 
had no right to refuse to pay the deductible. Paragraph (2) of 
the Hitchner policy stated,

"the terms of the policy, including those with respect 
to notice of accidont and the company's right to 
investigate, negotiate and settle any claim or suit,
^i^t^"“?rat^286°' dnductibU

This very important waiver of defendant's rights regarding 
settlement and the deductible is absent in the policy at issue. 
The American Home policy is silent regarding the insured, 
settlement and the deductible. As stated in Part 1, sec. 1(AI 
and Part I, sec. 11(A), the insurer only becomes liable upon 
judgment, or settlement by consent of the claimant, insured and 
the insurer. Mutuality of contract and strict construction 
•gainst the drafter of an ambiguous polciy require.! the sam^ 
considerations to be given to the defendant herein.

Furthermore, under the American Horae policy, plaintiff 
addegedly undertakes a duty to defend. Part I, sec. 1(B) (J 
states! "This Company agrees: (2) To defend in the Assure
name and behalf, any suits or other proceedings which may 
be brought against the Assured to enforce such claims even 
such suits are groundless, false or fraudulent". By allowi 
insurer the unbridled discretion to sett'le matters, even th 
Which nay be ground.aaa, false or fraudulent, without the 
consent of she insured, and then seek reimbursement from th 
insured, the deduccible. for all intent and purposes, elirai
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for a $20,000.00 deductible.
TO the extent the court feel. Travel^ i« applicable, 

defendant ur,e. a re-exa.ination of the Law Oivi.^on holdin, 
of twenty.,ix year. a,o. allowin, unilateral .ettlen.ent and 
reird^uraenvent, in li,ht of ,ub..«p.ent New a.r.ev Supren.e Court 
ca,e. on .ettle-ent by an in.urer. Sae, Bowe;.« v-Canden rxre_ln. 
X.,oc. 51 N.J. 62 (1968), 8n.a Fan.. Re.ort v. Inve.tor. Ija.

CO . 65 N.J. 474 (1974), Fireman’. Fund Tn«. Co. v.. Security
r. 'nf Hartford. 72 N.J. 63 (1976), Ti.herman v. Emplo:^r^ 

wau.au. 84 N.J. 325 (1980). Sa« al-. Board of Ed^

... rnetham v. - - - - - - -

(D. N.J. 1968).
It appear, {^o be the national trend that an in.urer may 

.ettle a matter .trictly within policy limit., where no 
, deductible, apply, without the in.ured. con.ent. Th, rational.
i. that if the inaured i. not expo.ed to any out of poOc.t 

1 expenditure., there i. no r.a.on to allow an in.ured imput a.
to .ettl«-nt by hi. in.urer on hi, behalf. Although, in the 

i event the proponed ..ttl..-nt exceed, the policy limit., .o that 
the inaured would have to pay the exc..., or where the an.ured 
i, .object to out of paOcet expenditure, due to a deductible, 
their conaent i. to be acquired before the company may .o act.

I See. Appleman, insurance Law an^^ractice. $ 4711 (1970). 
|cour.e an in.urer i. protected, in that an in.ured’. refu.al to
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consant to sattlamant must ba reasonabla, based upon a review at 
all the objective issues of fact. As such, the modern trend 
shoud be adopted in the within matter.

Without plaintiff, American Home, acquiring the consent of 
defendant, Hermann's, prior to settlement, plaintiff is without 
recourse to collect a deductible under the facts of the case. 
Therefore, plaintiff's motion for summary judgment on counts 
one and two should ha denied, and defendant's cross motion for 
•ummary judgment on each count should ba granted.
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POINT III

IN BAD FAITH WITH REGARD TO DErENDANT, HERMANN S INTERSST^

Th. ui.controv.rl:.d fact. r.gardi«g th. theft of the ornaments 
at issue, reveal that All Freight Trucking. Co., a common carrier 
left three container trailers on the premises of defendant, 
Hermann’s, on August 4. 1990. solely for the convenience of the 
carrier. On the night of the 4th or morning of the 5th, two of 
the three trailers were stolen. Under the Law of New Jersey, 
the potential liability of defendant, Hnrmann's was tenuous, at 
best. At no time did Hermann’s accept the goods in a warehouseman 
capacity. A warehouse receipt for the goods was never issued.
>.t best a bailment may have been created, and this is doubtful.
It is essential to the creation of a bailment that the property 
be turned over to the possession and control of the bailee. 
s««. Hv-grade Oil Co. v. New Jersey Bank, 138 N.J. Super. 112 
(App. Div. 1975); McFarland v- C.A.R. Corp., 58 N.J. Super. 449 
(App. Div. 1960). refendant, Hermann’s, never acquired 

possession and control.
Assuming the claimant could establish that defendant. 

Hermann’s, took possession of the goods, no fee for storage 
or warehousing was to be charged since the container, remained 
sealed and contents, unknown. At best, claimant may have 
established a gratuitous bailment. Under the Law of New Jersey, 
a gratuitous bailee is liable only for bad faith or gross 
negligence, since he receive, nothing from th. possessor of th.
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property, nor does h. have the right to recover for what he 
does in caring for the property. Caoerzaro v. Winfrey^. 153 N.J. 
Super. 267 (App. Div. 1977) j see also. In re National Moldi.:g Co^, 
230 F. 2d. 69 (3rd Cir. 1956). Onder no circumstances could one 
imply defendant, Hermann's, either acted in bad faith or with 
gross negligence in regard to the goods of claimant Kurt Adler 
Co. Finally, All Freight Truclting Co. should have been signifi­

cantly involved in any litigation. Defense counsel for defendant, 
Hermann's, refused to join same. Clearly, All Freight, was a 
common carrier for hire, and a bailee of the goods, where the 
bailment was one of mutual benefit. All Freight had the duty to 
•xercise reasonable care for the goods bailed, and could have 
been held liable for ordinary negligence, ^e, Nooco Chemical 
Division V. Blaw-Knox Co., 59 N.J. 274 (1971); Parnell.,V:.
Rohrer Chevrolet Co.. 95 N.J. Super. 471 (App. Div. 1967)

By virtue of the aforementioned insurance policy, which 
proscribed the insured from settling the matter on his own 
behalf, American Home 1 is made themselves the agent of the 
insured in this respect. Therefore, case law has held that the 
relationship of the insurer to its insured regarding settlement 
is one of an inherent fiduciary obligation. See, Lieberman vs. 
Emnlovers Ins. Of Waniau. 84 N.J. 325 (1980); Rova Farms Resort v. 
Investors Ins. Co.. 65 N.J. 474 (1974). Embodied in the
liability insurance contract, and in the fundamental principles 
of fiduciary obliga';ions, is an implied covenant of good faith 
and fair dealing to which an insurer must comply. Fireman's 
Fund Ins. Co. vs- Security Ins. Co. of Hartford. 72 N.J. 63
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(1976). For an insurer to act in 'good faith' regarding 
settlement, any dicision must be thoroughly honest, intelligent, 
objective, and realistic, based upon a weighing in a fair 
manner the probabilities of a favorable or adverse verdict 
against the insured. Bowers vs. Camden Fire Ins. Assoc^, 51 

N.J. 62 (1968).

Defendant, Hermann's, recognises that an insurer is not 
compelled to disregard its own interests in representing or 
defending an insured, but as a fiduciary,' the insured's interests 
must necessarily come first, v. Employers Ins, of
Wausau, supra.. 84 N.J. at 336. A liability insurer will not
be permitted to frustrate the purpose of liability insurance by 
a selfish decision regarding settlement, where an insured is 
exposed to and suffers monetary liability. Borad of Ed. of Borj. 
of Chatham v. Lumbermens Mut. Cas. Co., 293 F. Supp. 541
(0. N.J. 1968). Where an insurer alone can profit from a 
settlement, any settlement entered into by the insurer, by its 
own initiative, without the consent of the insured is suspect 
to questions of good faith. §£•. Bowers, sugra^

Throughout the claimant, Kurt Adler Company's li ligation, 
plaintiff, American Home, demonstrated an indifference towards 
the interests of the insured, Hermann's. They subordinated 
Hermann's interests to their own, and consequently acted in bad 
faith. The only real concern expressed by American Horae was 
the mere possibility of a verdict exposing American Homo to an 
alleged *80,000.00 liability as opposed to a $47,000.00 liability 
American Horae acted solely on behalf of their own self interest
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and gava littla to no concern for defendant's, Hermann's, 
potential 820,000.00 deductible liability. By giving only 
perfunctory consideration to insured, Hermann's interest, and 
choosing not to make a honest, intelligent and good faith 
evaluation of the case, by weighing tha probabilities and 
liabilities in a fair manrir, plaintiff, American Home, 
repudiated its obligations owed to ths insured under the policy. 
See Fireman's Fund, supra.■ 72 N.J. at 68-70. Therefore, 
defendant, Hermann's, should not be held liable for any 
deductible under the policy at issue.
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pleadings, depositions and admissions on file, together with 
the affidavits submitted, show that there is no genuine issue 
as to any material fact challenged, and that the saving party 
is entitled to a judgment or order as a matter of law. Judson v. 
People's Banlc t Trust Co. of Westfield. 17 N.J. 67, 74 (1954):
R. 4:46-2. Sussaary judgsMnt motions are to be granted only 
with much caution, and where there are genuine disputed issues 
of fact, they must be resolved at a plenary hearing. See, 
Friedman v. Friendly !<■■» rn. . 133 N.j. Super. 333, 337
(App. Oiv. 1975); Blum v. Prudential Ins. Co. jf America. 125 
N.J. Super. 195 (Law Oiv. 1973).

As to burden of proof, it is the moving party's burden to ■ 
exclude any reasonable doubt as to the existence of any ganuina 
issue of material fact. All inferences of d'-ubt are drawn 
against the saving party in favor of the opponent of the motion. 
Thus, the papers supporting the nation are to be closely 
scrutinized and the opposing papers indulgently treated. Judson. 
supra.. Garlev v. Waddinoton. 177 N.J. Super. 173, 179 (App. Div. 
1981): Brenner and Co v. Perl. 72 N.J. Super. 160, 16(3 (App, Div 
1962). If there is the slightest doubt as to the existence of a 
material issue of fact, the motion should be denied. Linn v. 
Rand, 140 N.J. Super. 212, 216 (App. Div. 1976): See also.

United Advertising Coro, v. Metuchen. 35 N.J. 193 (1961): Ruvolo 
V. American Cas. Co.. 39 N.J. 490 (1963). Based upon the 
aforesaid, plaintiff, Ameriozn Home's motion for summary 
judgment on each count should be denied.
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CONCUJSION

For th« 4for«»ention«d reasons> it Is respactfully 
raquastad that defendant, Hermann's Warehouse Corporation's 
Cross-Motion for Susssary Judgment as to the First and Second 
Counts of the Amended Complaint be granted, and that plaintiff, 
American Home's Notion for Summary Judgment on a>l Counts be 
denied.

Respectfully submitted.
THOMAS J. SHAMY, ESQ.

Dated: January 17, 1986
WILLIAM S. SHIVERS
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KURTS.ADLER.1NC
1107 SnOAOWAY. NEW YORK, N.Y. 10010 • TELEPHONE (212) 92<-0900

Cam Addms; EAGLEKAY 
TMx; ITT 424231

Saptnbu- 19. 1980

HESMAHN Varehouse Corporation 
Box 1
north Brunswick. N.J. 08902
Attantion: Mr. WiUlan Hermann

Bieft of 2 Containers (533 + 671 Cartons) containing 
Chrlstaas (H^s Ornaments (various Cyle numoers; 
at Hermann Warehouse, North Brunswick, N.J. on 
August 5. 1980 
Our Files: B-214 and 0-55

Gentlemen:
We refer to our conversation concerning above theft, during your 
recent visit to our office, when we advised you that as recommended 
by our insurance adjusters, we will send you ow ^al* for “clwal 
losj as determined after taking Into account all tte merchandise 
received ex s.s. P. Zubrzyckl (our file ref. B-21A) and from “O 
airport shipment per air waybill #13^-04576305 (our fUe ref. D-55). 
The last 23 cartons were picked iqi from the airport on 9/10/1980.
We berebelow give you details of all the merehandlse lost as resulted 
from above theft, and hereby file our formal clein with you for the 
entire Iossl
Details of 671 Cartons nicked up from the airport:
178 etas #CC 113 534 dz • *36.00/dz
19 m GC 602 5, dz « 27.60/dz

12 m GC 611 36 dz • 24.00/dz

120 m GC 611 360 dz « 24.00/dz

107 m GC 612 321 dz o 36.00/dz

17 m GC 231 51 dz 0 24.00/dz

38 m GC 603 114 dz 0 30.00/dz

120 m P 10 360 dz 0 30.00/dz

60 n P 11 360 dz 0 l6.80/dz

9 63

19.224.00 
1.573.20

864.00
5.640.00
11.556.00

1.224.00
3.420.00

10.800.00
6.046.00 
,349.k0

Less merehandisa found In the container subsequently 
located:

30 etna #GC 113 90 dz O *3£.00/dz 3,240.00

1 • OC 611 3 dz • 24.00/dz 72.00

**1 ■ OC 612 17.3 dz • 36.00/dz 4,428.00
9 " OT 231 L7 dz O 24.00/dz 648.00

04 CMHItTUM • P4IITT • Un TIM ROUHO OtCORATIOM
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KSV.ANN Varehous* Corporation 
North Brunswick, N.J. 08902

- 2 -

3
7

#GC 603
# P 10
# P 11

9 dz 
21 dz 
30 dz

0 «30.00/dz 
30.00/dz 
l6.80/dz

270.00

630.00

504.00

Net loss "on aerehandlse froa airport ahlpaent 
tubr^^” ^ container #P0m 402926-9

t 63,349.20

» 53,557.20

70 
1

25

71 
36 
60 
30

1

60
50

S9

30

#GT 220/5 280 dz 
GT 220/6 3 dz 
GT 300/B 75 dz 
or 300/GO 213 dz 
GT 324 108 dz
GT 335 
or 381
GT 412 
Gff 414 
GT 417 
GT 420 
GT 425

180 dz 
360 dz 
6 dz 

120 dz 
600 dz 
297 dz 
60 dz

• S27.00/dz > 
27.00/dz - 
33.00/dz - 
33.00/dz . 
30.00/dz - 
28.00/dz • 
7.20/dz > 

39.60/dz . 
33.00/dz . 
12.00/dz - 
33.00/dz . 
54.00/dz

$ 7.560.00 
81.00

2.473.00

7.029.00

3.240.00

5.040.00
2.592.00 
237.60

3,960.00.

7.200.00

9.801.00

3.240.00

Total loss of Mdse $ 106,012.80

responsible for this
jn^^^es and reipieat you to forward this claia to your insurance 

Please acknowledge receipt of this claia. Th^ni, you.

ce: Mr.Joseph C. Giordano

“ I*t«rnational, Inc.
. Avenue of the Aaericas
/♦ New York, N.Y. 10036

Attn: Mickl SfJieler — Your Claia Ref. 7246

^ V



•S' « KURTSADLER.1NC
1107 8ROAOWAY. NEW YORK. N Y. 10010 • TELEPHONE (212) 924-0900

Cable AOdresa: EAGLEKAI 
Tolcii: ITT 4242S1

Rovamber 24, 1980
Canaral Adinitaent Bureau, 
123 WiU^ Street 
Maw N.Y. 10038

Inc.

Attention: Kr. Joseph 0. Giordano 
General Adjust r
Ihsit of 2 Containers (533 671 Cartons) Christaas Glass
Omaaents at Benann Varehouse, Ho. Brunswick, N.J. - 8/5/8C 
Reliance Insurance Co. Policy # M006-00022 
Kelvia-Miller International - Claia Ho. 7246 
Our Files: B214 and OSS

Dear Mr. Giordano:
I refer to our recent discuasion over the telephone, idien I advised 
you that 302 cartons of above- stolen merchandise, were found by the 
F.B.I. in a discount store in Brooklyn, which have since been received 
back in our Ho. Brunswick warehouse. Ve give herebelow details of 
the merchandise received by us:

24

17
10
8
8

23
20

69
3 
2

44

35
1

15
4

#CT 381 228 dz O # 7.20/dz . # 1,641.60
#GC 603 72 dz • 30.00 - 2,160.00
#GT 414 34 dz o 33.00 - 1,122.00

#GT 425 20 dz o 54.00 - 1,080.00

#GT 220/5 32 dz o 27.00 - 864.00

#GC 602 24 dz • 27.60 . 664.40
#GT 417 276 dz 0 12.00 - 3,312.00

#GT 420 60 dz • 33.00 - 1,980.00
#GC 113 207 dz o 36.00 - 7,452.00
#GT 231 9 dz 24.00 - 216.00
#GI 300B 6 dz • 33.00 - 198.00
#GT 300GC 132 dz • 33.00 « '.,356.00
#GC 611 105 dz • 24.00 - 2,520.00
#GX 335 3 dz 0 28.00 - 84.00
ICC 612 45 dz • 36.00 - 1,620.00
IGT 324 12 dz • 30.00 - 360.CO

Total #29,630.00

Cont'd. . . . . 2
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General AdJustaie^ Bureau. Inc. 
New York, N.Y. 10038

- 2 -

»5K ss’Sr'fi.S's ~
follows:
ABount of our original clala
Lass amount of narchandiae fo^ 
and retumad to our wa.-ehousa

% 106,012.80 

$ 29,630.00

Aaandad Clala Amount : ♦ 76,382.80

« sis ss jss.fSr'Si.
Xor imadlata payment.
Thank you for your cooperation.

Very truly yours, 
gmi S. ADLIR, I®®*

R. Taneja ____Ii^rt Dapartmant

aaim Ho. 72A6 . .

Hermann Varehouaa Corporation
SSrth’Bnmswick. M.J. 08902 
^t^^ rr4ck Brown. Hanagar

Qc.-mTJU'
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My 14, 1989

ATTORSn S ANO 
COUNSllORS AT 

IOC Wr GRAND AVINUJ
aocACo. auNOts «o*io

Mr* Tham*9 J. Shmn 
899 G*ort«a Ip«8 
north Brtntviek, SJ 08902

It: Vi. liiruaB 
^Hrihouii Corperitiaa 
Our rili >0. 20344

Diir Mr. Shan:

Ihii will eeafin oar tiliphoa* eoaviriitiaa «ich 
vovr Mcritny, Bitbiri, aa Jaly 14, 1983 ia nhich 
«a diacassad tha tbara caytieaad aattar.

4« yoa aill raeall, oa adrisad yoar aaeratar./ that 
tha latal Liability laaaraaca Caapaay of BaiaaBn Warahouaa 
Corporatioa, /aaricaa Boat 4aaaraaca Coapany had 
raviaaad tha facta of tha ahoaa eaptioaad laaaait aad 
had coaeladad that it «aa ia tha baat iataraat of all 
partiaa to aattlo thia laaaait rathac .than to procaad 
-o trial, lha praiidaat of Baraaaa WarahoaM 
Corporatioa, Idvard Daaa, doaa aot, hoaarar, eooear 
ia thia eoaelaaioa of jairieaa Boaa doaaraaca Coapaay.

Coaaaqaaatly, thia laa fiia ahall aot baeuaa 
iaaolaad ia aay aattlaaaat aa(ociatioaa with riaiatiff 
ia thia aattar, aa aa haaa baaa adaiaad hy Jaaricaa 
■oaa laaaraaca loaa Coapaay that aattlnaat of thia 
aattar aill ha andartabaa hy thair rapraaaataciraa.

loaua

enMasma
aaufrnowit

amoi
oon«.eauaAOOan

MVmMH

OAOtoocom
afmiaaarTcavl

■unin
OMi aooc uaao am 

lumMm

fary traly yaera, 
00SSL2H S 4DUI, UD.

■y: Sohart M. Orivn

dp/ns
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AuflUBt 31, 19«3

AaarleanXXaMtnatloaal Adjttstaaat Coapaay, Zae. 
4002-A CraaatTM Cncatl«^ Canpns 
Boat* 73/Bos »99 
lusltoo. «taw aanoy oaosa

Attaatlooi arm

Soar Jtc7>«AthV -■** .;» l~w!ir st-.-.'.s

iamtiaaB* CuMiu«3|lda-ar * --------------- * ^ ‘

..■■ •..■ . - ■ .r ■ ?•■,-

(1)

m
3110 Srallor «Bo«-. wao atolaa Lad Sooa -drqppod oe CBo 
varahooaa «lto tar- CBo-^tooavoaiaaao at "CtM iooarlor.

;■

-^in
. .liitZJT i.

-a3-«ba voUela «thorifehiMi4Ba aifs «Bo doUooxy 
coooipt -mippon Xaod aad Sooat'i '‘IBla «ypo at ' 
.otgnasava, la this Aaotoaeo wane Chat'«o-ooold-ael 
taka sa^oaaiblllty 3or tka aaoiint-«r aorotiaadisa 
sald-so ^watalsad l.a Cta trallar. r31ita r-aapoasi 
bllley 4oatt~!!B«B -aomaanBad aftas ara bad bnloadod 1 
trAilar,.>iooaaead «ha aaasekaadiaa aalSaaaad aarara* 
lioaao noaiiPt^or bha aoeda. r'-

- •■• ■ • i \
Slnoa wa would aot aecapt onatody at tlM .^ooda -oati 
thay wara onloadad aad eouatad.'wa eoold not eharpi

: "'■■V ■' i> ■:■'.  :■<

r:,yyy^y
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for stonfa of Accordingly, the trailer and
tha narohandlsa ware on our praralaas fraa of charge.

(4) Wa ha«a baan oparatlog thla varahouaa alnoa 1963 
and hara aavar Oad a trailer atolan froa tha pram- 
laas. On the ftlght^f our paat axporlanoa «a eonld 
not havtt antlclpatad rha hl-laeklng of r. vhhiola.
Xn fact, -our only raaparlanea at hhla arjcatlon_ In- 
aolTlog Tahlelaa parked outalda tha bc.lldlng oaa 
bean ateapiioot cpU;(BXMa.' ;3a»r,jacetoa«Dia'iKhla 
parti, 3 andarstaaa«hat aur-parsonaaiX^pltoa o 

. padlockaha trallar-ahat «aa later-«tolan.

I ?4aiSA&

TurtheiTBra. #.t <na pv.rtUMr'3 awiginal adrtoa -Oee^
that thaaa'jaaa.^ jpoaalhmty-ot aiagllganoa—raao;»art^g 
tha dallaarl^-^arrlot

...■ iiwan -------at aaaaa *hat ^ 
prlaarlly baaat 
dlagmatlad -foi 
that Jhla taatli 
atatus -and «ha1 

Turtbi

tiff .tor

that Banana Mm 
pay tha -aua -aXn

TJS/fae X

r»



mentw'-

/tenefican International Adjustment Company, Inc.
<092 A Gritnlrtt Exteutivt Cunpus
ntsu> 73/60I 994 
»*W(ion. Nn» J*my O80S3
aoB«s3-7ooa

cmifin mg. - iznnnt ibceipt ieodestzb

July 27. 1983

Bnamn’s WaraheoM CozporACloa 
P.O. Box 1
ItoTSh Bnmswlek. BJ 08902 
Att«ntioa: I. V. Dunn. Pr««ld«nt

on AU. ruTuAi cOBBtwoMoew 
4L9ASIIMCIUOITHI POkLOWIM 

nuNUtaiR

8S-714A AHA AiO-93-15 3'.

Bai Insuradi 
ClAlaaat: 
tosa Data:

Oaar Hr. Duaiax

Baxaaaa'a Harahoualat Corporation 
Kurt S. Adlar Coapaap 
Aapiat 3. 1980

Ha ara eha adjnatnanc csapaap BandUm elalna on bahalf of Aaarleaa Bona 
Aaaxuanea Coapanlaa. Aa you know, that eoi^any la tha Inauror of your:

. Mrahouaa laxal liability coraragaa. I'n aura you ara auara that a pnn< 
'rUloa in that Inauraaea poU<7 la a 820,000.00 daductlbla. Too ara lurl.

« auara of tha lau ault fUad la Mlddlaaax Soparlr- Court by Mr. Adlar^ 
Alao. yon ara furthar auara that tha lau fits of and Adlar froa
Oxlcago haa rapraaaatad your lataraata.

***“ vacantly tha aboaa mattar uaa aattlad for a total 
« 887,300.00. Ha faal thla la a banaflclal aattlaMnt on your bahalf 
Mm tha total axpoaora could hara baaa 8110.000.00 11 tha caaa uara triad 
and a uardlct raadarad. Ha ara ralabnralog Mr. Adlar and hia attonay tha 
•ntln aneunt of 867.300.00. Ha nou ra^at that you laaua your chaek nada 
Wahla to Anarlean Bona Aaauraaca Coapanlaa for tha aotlra 820.000.00 
oa^etlhla. Aa you furtba- ara auara, tha tana and condltiona oC your 

carrlar tha aola right to aattla thaaa uattara aa ua aca 
rit and than aaak ralabaracaant for tha daductlbla aaounta.
•a look foruard to your pro^t eonaldaratlon of thla paynaat.
Hary truly yonra.

Broca H. SMth 
Clalua Supamlaor
BUS/nlt (CH/RBX #P-306-93A-3«() 
ee« Bayly, Martin and Tay

(Attn: HlUiaa bebMdt. Account bacutlva)
Conkl^ aud Adlar, ltd.
<Attn: lobart Oragar) ^

^Vp(>€w<i^x F
i>-r3\
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1-S229

DE GONGE. GAHRITY & FITZPATRICK 
* morcuiofuu. ompoiution 
ISO HONTooMcirr smcrr
0. o. ■ox IIOO 
OtOOMnCLO. N. J. 07001 
notl 740-7400
attounkyi re* 
Plaintiff

SOPElUOIt COURT 
OF NEW JERSEY

pwirivrt3
AMERICAS SOME ASSURANCE COMPAHY, INC.

LAW DIVISION 
MIDDLESEX COUNTY

HERMANN'S WAREHOUSE CORPORATION.

DodWWo. 1-37214-S4

• W —

aVtL ACTION

AMENDED COMPLAIN-" . 1

Plain^fZ, AMERICAN HOME ASSURAlWa! COMPANY, INC. <taarelnaft^ 
roferrad to aa 'ABAC"), a Corporation licensed to do business in 
tbs Stats of New Jersey, by way of Complaint against the defendant'
says: - - -

COUNT 1
1. On January 1, 1977, plaintiff, AHAC, Issued to the

defendant herein a policy of insurance known as "Warehousemen or 
Bailee Liability* Form (Merchandise), Policy No. AWA-450 9315, ---

vnich was valid and in force on all dates relevant hereto.
2. Pursuant to that policy of insurance, the plaintiff

0'<-'3q
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3
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9

10 
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13

14 
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20 
21 
a

23

24

23

agreed to assume liability up to and including Two Million 
(52,000,000.00) Dollars, with a deductible ij the amount of 
Twenty Thousand ($20,000.00) Dollars on all losses, exept Forty 
Thousand ($40,000.00) Dollars on inventory shortage and/or unex­

plained disappearance. (Policy No. AWA-450-9315 Part I, para. 4; 
Part II, Para. 2(b).)

3. The premises )cnown as 131 Jersey Avenue. New Brtinswiclc. 
New Jersey, was among the premises covered in the above policy.

4. On our about August 4, 1980, certain trailers belonging 
to Adler, Inc. and occupying the premises at 1”1 Jersey Avenue,
New Brunswiclc, New Jersey, inexplicably dietppeared. 7he contents 
of said trailers were the subject of Policy No. AMA-450-'S315.

5. As a result of this occurrence, a lawsuit was instituted 
s-ititled Adler. Inc, v. Hermann Warehouse -Corporation, 'Jl.J. Super 
ior Court Doc)cet No. 1.-70026-80, Middlesex County, Xaw-Bivislon.

6. Pursuant to Paragraph l(a,b) of Policy No. AWA-450-9315, 
plaintiff ABAC provided Hermann Warehouse Corporation with a 
defense in the above litigation.

7. Said litigation was settled in July of 1983 for S67,500. 
00, the entire amount of which was paid by plaintiff herein.
Under the terms of Insurance Policy No. AWA-450-9315, defendant 
Hermann Warehouse Corporation was obligated to reimburse its 
insuror in the amount of the specified deductible, $40,000.00.

8. On July 27, 1983, timely demand was made by plaintiff
to defendant for payment ol this amount, which demand was reject- I 
id by plantiff in its latter dated August 31, 1983.

WHEREFORE, plaintiff demands j-odgment against the defendant



in th* amount of 540,000.00, together with interest, cots of 
suit, counsel fees, and such other and further relief as the 
Court may deem eguitable, proper and just.

SECOMD COONT
repeats and realleges the allegations tet forth

in Count One.

HBEREFOIIS, the plaintiff demands judgment against the 
defendant in the amount of $20,000.00, together with interest, 
costs of suit, counsel fees and such other and further relief 
as the Court may deem eguitable, proper and just.

OE GONGE, GARSITY t EITZPATRICX, P.A. 

.ay!_

r « m « A A at A a

%M
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. ^ ' "EXHIBIT

AMERICAN WAReHOUSEMEN-J ASSOGATIOH
MEMBER'S ■warehouseman OR BAILEE LIABILITY" FORM 

“ (MERCHANOISE)
(Pwt Om •! Tw« P*n»l

I. |«.iW .Ml ".ki.'' '• 'k. '."“‘•F
l■l•ilMi<>•.. Iki. .nr".:

I Tu p«v <M krlull Ik. A»«wrB all 
rrapM 4 liakililv imfttmtj •!«<• ki» a. a

akirli Ik. kaa rJ akall karaaia I.Aa>l< ■•kligMaB la |>av k.
a> kailat. far laaa m Baairaclioa af ar JaiaaA*

raaaaa al liaoililv lapaaaa aia- >■- — ---------------------- j ______________________________ _i;i. ,1.;.
pwaaaal |»ovM.v al .ak..a c«Mai..4 la ik. p««.«a kamaall.r a,«rc.r..B. acc«na* wHI.

Policy rttMiM ia full luBce uffuct.
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20

.«.ki.k .k. c-.,..r .k... k...

i^i.akl. li-i. ol liakilil, S«..a4«: all .«.«.! ««...* aha. •*,'1.'^aM .Vc«^^ 
paaa kaa palB. ■aialata'I. ■« AapaailaH la f~m «.rk pan al aaek a ja^pnaat aa daaa aol laa
'•--r~r'- appiicakla liaal al liakilUr ikaraaa.

TT.r sri.rr.'? CaS ff
aa„ aaaaaad dwia* ik. ragala. k... .1 a-pla?-.« .. MTv.ca. aa paa«- «a para... ta aka. ik.t'e'TKi.rr^.'c^r.'rrj.TEf;; —,.

Id, c';:.r“‘d:::«.i- ■» -—«♦ •« p^"> ■•- •* *•
laliaaa. .a t.aal .a partial daairactiaa al aav ialn«afa«iap aa caaliap apparalaa.

!n i" ui::;tnri':.f «ika p:r«ad‘'r.oM.mwis"ai .na i*aij.r;
Z 5:. 1-Ka::::rJTL.. -i^. o-p.., .k.n^ ka n^i. r.a i-aa >7:.:rra

vai*El kv iIm BtriUoliMurod uniool »• tk«o •** p»v*«i«oo
.^Uor r.«c.ioo or .«!.« «di...o. or r*l..s«c..«

,k, rt™ ka.............. . ca........ k«.i.....a
.pi.rad. aaki. aa. tna. ika Aa. al aaak .ac«rt.aa .. al.™.

'■ la7'l«l'il'M-rt.'iA“. Ik.. I■•.llav -ppIlM. -1. a. -a-paal. ika
aa..«i.U) laa la aaraa. .d tk.-a Mipalalad. a. -aapa... a....n.pa aadaf 1 araral* '-la) al (k.a l-.a« 
laa Uaia. daaafacliaa <a daaupa ariaiap lr.«i aa) »aa .nrartaaaa. , , .l- r

(M 1-k, iaai«.i-i k«... al ..aa ,k- aaa Aa.arad akall - .M-a«. I« ik. l-rt .4 tk. C-apaa. a
liokiliu !^oii4or.

*' krt- Iw'llaai" .4 all rla.»a ari.... ■■* aa. 'k' 'k":* '•
akall k. Jadaxad -.4 .k.a ll.aapa- -kail -I. W Hakla .rt ll.a aa. a- al ik.. a-^ a........ aa.
._ k ,l.i_ ~..ll.a. laa. ...a.I... J..alat.- ■» --ka. a.a)pla..a4 4..ap|a.ara.aa ..I pn.pany. ika __
aaiJ 4«l.r,.kla akall ka lU -k-a. I'art II. pa.a.,^k YM l.a a.ikW^. I'''"'""' ^
Ikal aaak .aakplaiaad di. .ppa.ta.ca cailJ kava .ncwtcd. II ika ^..•.p... akall kaaa pa.J ..«k dadacl.a a 
aimiaal. Ika Awacad akall pcmplU tai-katiM. Ika (:.a.pa.. Ikataka.
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trir. -- ■—■'"
„,p,cl I. ki. liiJlilily - *«k.

iw m \-.«<-4 .k»ll u.k<- «ll f*i“«»kl' «••» JJawlw null, up-

Ili-P-..’. .k.11 -■•-I kr»r..». -1*1 in-^ «a , ,, ..i,. k., ,k, A..«^ •k«ll
|U>ia« cvi4t«t«. .4tf«i»i«P <k» -l«»4««»« • l„lkili., •,« l•<••f »•» e«(i«M«. •«» *«'••n:vr rii:;--.-■v.w*r:;LT%....i^^ ™ •'- ••*
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»». ,k, a„«,4-. li-niii. t..,.iiirii i. i...r.4.«!«‘■;T2bri'.‘'r(
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I..Tk. .4 I— ■» aSl*» I- |«-|«-1».lkr ^ |..»,rf,4. il Jl.Hk. I»«(.l <«4
I*kt,i. !■.«.. -... Ik. k.44i.«<.> i. -kirt ,„u,. „a ,„..i i~. i. -a .!«-• |k.
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Vi*, ..'

M \.J|..«S r.-.I.H»<-d .R Itn- 1'"Ih» *I...II S«.- r-»- ■•* ‘^'' ‘
4 . .».lrfr»d«nl •« 4R» 4.#i.^ 4g4iR*i it..* W-Rffi »•. .t.l«R..*r the X^RgriMt .. liMbilitt.

Idl lUiiURfU. .* .1 iW \*—frd *r ..( lb. X—hm .1*- .-M-lr Rkall -M rrl.r>|. ihr I..-.|MR* ..C
am% >*t il» .AIi(WliiMi* li^rrRtMlrf.4R« *M HP ..PUpp.M.^" mrtrmwnwr^.

Il> IV itfiMKf »(Ii«ilrtl «iMlrr iliii> T.iliK .kxll U r\«x»* in««r««ir ..v«t aa\ iil.ar valid aaJ rallatlibla 
■aaanaarr available la ibr Aaaand acaiaal la«» lavrfril harraailar.

IJi.TV Claiaraav aball be |aaaallad al aa. raa~aiabla liaM' l~ i.a|«rl ika l««-~ ••.^"1^*1*"' •"'* '* 
vaiaacliiai ailb Ika kaaatad'a .iKMi-aia aa4 la avaaiiaa aad aadil lha Aaaarad a b.aAa dwa« lha cawaacy 
alibi. ia.aaaa.a aial ailkia .«»• .ear allar il. ima.iwIi.Ni. I.« lha |.er,«,a aUnanaiaiaR Ike aalaal |aa.i|aai 
aaraad »kila Iki. I'aliey .a. i. I.aae: bal Ika C.aa|wa| «aiva» aa ri|ikla aad aadanakaa aa raapaaaibilil) 
by raaaaa ■•( aacb iaapacliiai ar evaaiaamai ^ lha .aaiiaiiaa ikaranl.

,.,.14. la Iba avaal a( aay paviaaal aadar ibia "aliar.lbiaCaaipaay .kail be .abroad la *11
.1 raaovary lharalirir*aia« aay par*, or arr-i.-iaa •*! tba Aa.arad aVIl ,T ,
aad papara and da -kalavar .!» i. aacaaKVy la Maara .ark riphia. Tba A.aarad aball da aalkiap allar 
IwM to ^cjvdict »ach riphiR.

I.V TUnniTOHiAL lalXATS! a. . ^ /. J J L
liig P«licviR •»»v^ .IirII b€>»nd Ibc Ca«liR€al«l lUail. af tb« ih.fi SiXts. (Umi* mmi (k«
aS«gtt« of Ai«>U Md lUpaii.

1.1 II ia aparilically a»ra.d ikal Caidiliaa IKIValarli., al l*r..pany allar laaal al iba priaiad paliay. la «hicb
Ibia lar, ia allachad. ia haraby dalalad.

3K it: Tba AaMal J iaaaraKa aad IV apfliaabla liiail al li^lilily akall aa< V ladaead by iba aw»al al aay 
ltt.4* r«««rtd k«f««ttd«ra

Id Tbia I'alicv aiav U raarrllad bv iba A«aarad bv .aiT.*l.r ikaraal la Iba v.a*paav ar ila ••■baria^ apaal 
ar bv aailiap la iba r.*ipa.. arillaa aaliaa Maliap akaa ikaraallar aack aaacallaliaa akall ba alleciiva. 
Tki; Palia. au. ka raavallrd b. iV Caaipaa. b. a*.li.a ■« lha Aa.arad al Ika «ldra.. .pa..n.d la <b.a
I’aliav.nilaa aalira .................haa *a la*, ikwi ib.n. da., ibaraailar *»b caaaalUaHi aball be allaenva.
Tba auiliaa ala...ca .a .kaavKi.d akall ba «llicia.l ,»»..l ..I a.aica.Tba liaMi al aarraadar or iba allacli.a 
data alraacalUliaa alalad ia iba *aiaa .ball kaa.«’ iba aad alike I'aliey period. Ualirery al aack arillaa 
*aica ailkar by lha *oaadA-.arad ar h. ika C,,a,y .« il. ..lk.»i.ad a|a.l .ball Va.|.ival..llai.a.l..g.

1*; A..iaa..aM'4 i,a»«a ai4ar ibia I'Jiar .ball *« bird lha l>«poay aalil ila coaaaal ia aadaraad baiaaa. 
II. k.».var. Iba Wad Uall die. .r riaill ba adjadpad b-.kr.pl .a i.*dva.l aad arillaa .Mia. i. (ivm 
I.. lba(:.H.i.a.. .ilhi. ...I. do., aha. lb. dM. ..I ~.eh ad;*lic.l.~. ihi. Policy aball eovar Ika A..a.r.d a 
lapol rapraaaalaliva <i. laaarad. |aovidad Ikal a.-ica ol voaialloli... aiailcd la Iba A.aarad aaaad la lha 
d«claratip« skall be RwCncieM •'Mice.

Mf. N.aica la aav anal ar k*..lad|W p-aaeoaed by aay Miaal •« by a.) «4ar par*, aVIl .M alTan a ..ivar 
or • cbaai* Mn part u< ibi* PaJicr mt calop iW fr..« aMcrtiH •*
Ibia Poli*y: aar abali the taiaM M ibia Paliry ba «ai»ad «r cbaaf(ad. aicapi by aaderaaMai laaaad la (ana 
a part a( tbia Policy.

2W TV inan *id eaadilioaa .d ibia K-« ar. la V rapardV aa a.balilalad lar ihaaa .( lb. Policy la .kick il 
ia allacbad. ika lallar Viap barray aaivad.

Oci-i.^n
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.. ftN HOME ASSUNANCf company

Sa?fe4/ 4 50931.5 covi**?r ■? »*0\ci3 ■•< I-** 
COMr»— Cll.CS*'lC •* NUM«I«

• TH( INSUMANCC company OP TMC 
'* rrATt OP PtNNSYlVANIA

ASTOCY iNSbAANCI COyNANv 
im«a|in caylCO t-€ COMPAnvi

Biinunn Varabouslas Corporation 
F.O. Box 144
aivth Bruniwlek, Now Jorsey

1/1/rr „ until q»B8l»Mea...~
ALPA1A.N.—w Yan Xoatlnuou

MEMBERS OF THE
AMERICAN INTERNATIONAL GROt'P 

EXECUTIVE OFFICES 
103 MAIDEN LANE 
NEW VORK.N.V.

TOTAUIHICDNUM 1 1 MCMIUM M4VASU[

AMOUNT AATt
AT MCOMO

ammivcuaaw

s s $ k
PER ATTACHSp ENDORSEME ITS

s s

In. onsOHAiion of m> niouUtioni nortm namM mo of mt onmum aeoM sodlnd KM Conwnv dooi Inairt mo Inairad namoa a: 
hoianWiw eallid ma Iniurad, «Yi<att addrea a dioiAn adova from tta ineaption dan dnnn abova, at noon ISondaid linnl, ti ttnaxoit' 
daBsdnpn adova. at noon Inandard tnai. at BUm of louana to an amount not axcaadinf tfw amountfi) adova sadflad. or aa daicnbi
fuMf%v4lfof cnoofwnvnts sttacfvd hvtio.

iTrmm
ll|n|U
!PO«M
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m
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OLdMl

COVCHAOC

•UII.0INOS 1 } OOMTtMTl 1 1 au(TP«oaoAM| 1 USdAMOCC. 1 1 MOnOMf 4UA \ * on>
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VTTACHED .. -nJ /o™.nt P-« ./ Polic, N.. AWA-<.?0_S2.15 -^“U’Vjrc’r.'
American Home Assurance Comganv-----

/Ik.- -

OMd M. Hermann Warehouae Corporation
«»«#•

;<av 9.

Effective Kay 3, 1973, It is agreed that the Named Asaured 
and mailing address Is hereby amended to road as follows; 

Hermann Harehouae Corp., and Mllltown Warehouse Corp. 

P. 0. Box 1
North Brunawlct, H-J. 08902

at onua toms and cohditions rsmaiiiino unchancid

•/. •. ■ . .A'

0<i lyi
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'M-

; *
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AMERICAN WAREHOUSEMEN'S ASSOCIATION 
WAREHOUSEMAN OR BAILEE LIABIUH - PART il 

(Pan II ol Tno Pans)
AKQIOS
ZffMtiTti IteiPitir 11, 1»U 

I. LIMITS OP LIABILITY A PREMIUM RATES
LOCATIOM OF P KEMISU 
(Adrffott, Otr mi

LMTOF.UAIIU7T FIteuiUM lUTUfFtS S1001

U1 aterMV Arv.a wm ^7- 3MO.OOO. .825 •OS
9325 River Rood, VmaaukMn, KJ.
1<^ M a 7Vnnk1|f^ M3.

2#000#000. 
3.000.000. ■ •

ts ajaSe M., ftanklln IfcMUiilp, 1C. 
Rxita UO t md CacKM M.. DnPtm, MI.

2,000,000.
2,000,000. • •

Stocd Ave«« MUitcwe* ID*
Old GioceM M*« 6« Brasvlek# lO*

2#W0#000*
2#000#000, • •

)tort Autfierlty o£ Rl M lu* aiog* 
ODTfBus Rve*, SMMtrk# S3. 2,000,000. • •

|HX39« AA# MXO AM.# AUIIDM# W.
River arld9o Xnduitrlal Qaaples M St*#

A#yuu#ww.

aaaaett, fkm ;<#OW«JUU«

w. xii^ St., Eiphrat*, DU 2,000,000. • ■

1 DEOUCnbiES: 

l.\t a ,000 JO , an all laiiat, ameapi (k) S.*»?!?.’5L

1. DEPOSIT PREMIUM!

, 8,E00J0__________

I--------------- «.«»0J0

HI Invaniary Sha'ta9t obB/« 
ima«laifiad «>;s>9aarane

tmr

.of ooeh yo

Ano«k«d fo fi o«rt mt Pvlicy n.. >313 AiM«n€Wi Hmm Assopwco Co»o—y.
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oe CONGE. CARRmr * rrrzPATRicK
A MOmaiONAl. COMAOOA'nON 
4>o ■KOAO mtccT 
A. e. BOX ISM 
BLOOMriCLO. N. J. 070OS
aeii 7AS-T400 
ATTOBnCTS roB

(B)

ABBrlCBB I Co.

SjrEKlOR COUtT OF 
>EV JESSET

LAV DIVISION 
MIDDLESEX COUNTT

\ Doekttf/u. L37214-8*

CIVIL ACTION 
INTEKBOCATOEIES

Dtftmdami

Bcraann's Varabansa Corporatloa 

TO:

Thoaaa S. SbasT. Esq.
146 LlalBtstoB Aaamia ~ '

Haw Brnoswlck. B.J. 08901

DEMAND is baralp «ada of eartlflad aoawars to tba following 
latarrogatorias within tho tins prascribod by tha talas of this 
Coart:

1. Sat forth yoor fall aana. prasaat addraaa and aaployaaat 
titla:

HERMANN WAREHOUSE CORPORATION, P. O. Box I, North Brunswick,
New Jersey, Ed Dunn, President.

2. Doss tha dafandant daay that tha docnaant. attached to Che
CoaplaiBt ard harato aark.d Exhibit for pnrpoae oT

S<k'>kil-X

vrV.-'di. . L . S
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24

25

14»ntllle*tlor.. K t copy of lh« afTttmrnt 
b*tv»*n th* pltintiff and tha defendant and that such docuaent 
is the written evidence of the agreeacot which is the subject tf 
this action.
No.

3. If so. state: 
N/A.

(a) tha facts on which he relies to support such denial:

(b) the aaaas and addresses of each person you dais 
has knowledge of such facts:

le\ what yes eeataad Exhibit ’’A" Is:

4. Bid the defendant fall to pay the dednetlbla aaosnt as 
raqnaatad by fha plaintiff pnrsnant to the contract?

Yea.

S. Does the defendant claia It was excused tram payaent of

y«a.

A.

Plaint 
end d.t 
aettli 
dafenf 
policj 
made I

O ;; ;
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y*a.

If so state:

(a) whan such fallura took placa: . , ^

(..b> Th. pUintiH '

(b) tha natura and antant of aueh fallura:

Claim contrary to pla^tif*!*i£*"^
aolaly lor its own would hawa sueadaquataly repraaenti^ tta defuse 1^- truck...
qthatr .par^aa, * aa^ dafanianfa aoepoaura.

your parfornanc. in aceordane. with tha taraa of tha

MO.

10.
H/A.

contract!

If ao atata:
(a) tha acta dona by tha plaintiff wh Ic 

parfaraanea:

(b) tha na 
acta:

11. DO you raly an -r •«»« which ha. -at baan

rafarrat to abowaT
Mo.

D'i-143

p 4 W -a
* -'.^3



12.

H/X.

II >0. lor ••eh cont.ntlon, •t»t«: 
{•) what th« contantloii 1»:

3

4

5 
«

7

8

9

10 
11 
12

13

14

15

16

17

18

19

20 
21 
22

23

24 
23

fact. o» .hich ,•» T.ll.d to auppoTt auch
GonttBtioa:

13. Did you luforB tba plaintiff of _any raaaon for y 
fkil.r. to pay th. d.duetlbl. a.oont:

Tea.

14. If no. atata:
(a) whan you Infomad cUilB that

;srsrf;;u«t rLrL'irtr,": rt:rtSTii:“ittyf “
not parfota any negligant act so as to giv« ari-

. .a. -
(b) tba .....r

Sr‘«Schtl^««'S;t:St"xugu.t 31
1983.

<c) th. ....a and addr.aa.a of aaeb p.rao. h.uln.

Albart W. Bataann, F. O. Box J* j«raay» Bruea Salth
£d V. Ouna. 9. O. BOX 1. Borth * *^4oS2“ Craentraa
Aaariean *nt«™«^°??i,®^3“*|S;"999°'Marltin, Sew Jarnay 08053.Exacutiwa JWU^a^-.itouta ”^^„r.tl!^ons
— 40^ ------------------

a A# Tbtt €0«aUttlCtt€40A15a «®y vrtttM T«cora ■•d« •* .

ca tba plalatlfft If ao. attaeb copy of aach raeord-ta

Yas.

ii«8

■rrm
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16. State th* naaca and addrcaaea and title of the agent
through which you procured this policy of Insurance:

The Clark Croup, P. 0. Box C, 147 Union Avenue, Middlesex, 
New Jersey 08846.

17. If you have not done so In response to any of the
above Interrogatories, sat forth fully and coapletely 
the factual basla for each and every aeparate defense 
to the plaintiff’s action.

VA.

••r’J

0^1
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WPBWORCOURtOltl]
FILEDT>^ ‘

M>« » ISIS '
W'tx i

• •MMM'M.wtaaif 
«m»i«

, de OONOE. SARRl-nr « fttzpatrick
A WtoreMlONAt CO«PO«AT10N 
230 MOMTOOMBHY ITHtCr 

I P. O. BOX 1300 
•loompiclo. n. J. 07003 
I2CI1 7X3-7*00 

I *rr03NC73 P03
Plaintiff __________ _

FUtatitO
americah home assurance company, INC.

DtfndaKt(t)

HERMANN’S WAREHOUSE CORPORATION.

SUPERIOR COURT 
OF NEW JERSEY
LAW DIVISION
MIDDLESEX COUNTY

CAt/ZA 1.-37214-94

CIVIL ACllOH 

amended COMPLAINT

Plaintiff, AMERICAN HOME ASSURANCE CO.MPANY, INC. .Hereinafter 
..ferrea to a, »AHAC>), a Corporation lic.n.ed to do busine.. rn 

State of New Jersey, by way of Complaint a,a*n,t tbe defendant

says:

COtWT^

1. on January 1, 1977. plaintiff. ABAC, issued to the 
..fendant herein a policy of insurance known a. .War.house»en or 
Bailee Liability* Form (Merchandise!. Policy No. AWA-450 9315. 
which was vMid and in force on all dates relevant hereto.

2. Pursuant to that policy of insurance, the plaintiff
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to agsume liability up to and including Two Million 
($2,000,000.00) Dollars, with a deductibla ij th* aoiount of 
Twenty Thousand ($20,000.00) Dollars on all losses, exept Forty 
Thousand ($40,000.00) Dollars on i.nventory shortage ahd/or unex­

plained disappearance. (Policy Ho. AWA-450-9315 Part I, para. 4;
►

Part II, Para. 2(b).)

3. The premises Itncwn as 131 Jersey Avenue. New Brunswiclt, 
Hew Jersey, was among the premises covered in the above policy.

4. On our about August 4, 1980, certain trailers belonging 
to Adler, Inc. and occupying the premises at 111 Jersey Avenue,
Hew Brunswic)c, Mew Jersey, inexplicably disappeared. The contents 
of said trailers were the subject of Policy Ho. AWA-450-9315.

5. As a result of this occurrence, a lawsuit was instituted 
•ntitled Adler. Inc, v. Hermann Warehouse Corporation, N.J. Super­

ior Court Doc)tet Ho. L-70026-80, Middlesex County, Law Division.
6. Pursuant to Paragraph l(a,b) of Policy Ho. AWA-450-9315, 

plaintiff ABAC provided Hermann Warehouse Corporation with a
I ,

defense in the above litigation.
7. Said litigation was settled in July of 1983 for $67,500. 

00, the entire amount of which was paid by plaintiff herein.
Under the terms of Insxirance Policy No. AWA-450-9315, defendant 
Hermann Warehouse Corporation was obligated to reimburse its 
insurer in the amount of the specified deductible, $40,000.00.

8. On July 27, 1983, timely demand was made by plaintiff
to defendant for payment of this amount, which demand was reject- 

I ed by plantiff in its letter dated August 31, 1983.

wheR'IFORE, plaintiff demands judgment against the defendant

DQ- m

mm



■f

1 
2

3

4 
3 
6 
7 
«

9

to

11

12

3

14

15 
14

17

18

19

20 
21 
22 
23

in th« amount of $40,000.00, together with interest 
suit, counsel fees, and such other and further relief as the 
Court may deem equitable, proper and just.

SECOND COUMT
Plaintiff repeats and realleges the allegations set forth 

in Count One.
NHEREPORE, the plaintiff demands judgment against the 

defendant in the amount of $20,000.00, tooether with interest, 
costs of suit, counsel fees and such oth.er and further relief 
as the Court may deem equitable, proper and just.

OE GONGE, GARRITT 4 FITZPATRICK

By:
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ANSWER TO AMENDED COMPLAINT AND JURY DEMAND
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THOMAS J. SHAMY 
146 Livingiton Avamw 
N«w Bruntwick, M.J. 08901 
1201) 247-1133 

ATT08NCV rom Dafandant

SUPERIOR COURT OF NEW JERSEY
PtaaUiff
AMERICAN HOME ASSURANCE COMPANY, INC. lAW DIVISION 

MIDDT,ESEX COUNTY

Defendant
HERMANN'S WAREHOUSE CORPORATION

Docket No. L-37214-84

CIVIL ACTION
ANSWER TO AMENDED 

/COMPL,tINT AND JURY DEMAND

Dafandant, HERMANN'S WAREHOUSE CORPORATION, by way of answer

to tha Aaiandad Conplaint of plaintiff, says:

FIRST COUNT
1. Admittad.

2. Plaintiff is lafc to it's proofs as to tha allagations 
of paragraph 2.

3. Admittad.

4. Daniad.

5. Daniad.

6. It is admittad that plaintiff providad a dafansa attornay 
in tha lawsuit by Adler.

2. Denied.
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8. Denied.

WHER£F0R£, defendant, HERMANN'S WAREHOUSE CORPORATION, demands 
dismissal of plaintiff's complaint.

SECOND COUNT
1. Denied.

WHEREFORE, defendant, HERMANN'S WAREHOUSE CORPORATION, demands 
dismissal of plaintiff's complaint.

JURY DEMAND
Defendant hereby demands a trial by jury on all issues in the 

within matter.

Dated: April 24, 1985
THOMAS'j. SHAMY /

Attpt1:ey>for DefepOant
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ORIGINAL COMPLAINT OF AMERICAN HOME ASSURANCE COMPANY
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Oe GONGE. GARRITY & FITZPATRICK
A MWnSStONAl. COWOWATION 
2 JO AioNTaoMurf imirr 
* O. BOX 1MO 
•kOOMAICUO. N. j. 0700J 
CIOII 7AO-TAOO
attoumct* TO" Plaintiff

SUPERIOR COURT 
or NEW JERSEY

AMERICAN INTERNATIONAL 
ADJUSTMENT COMPANY, INC.

LAN DIVISION 

MIDDLESEX COUNTY 

Docktt So.

D^toodamt

HERMANN WAREHOUSE CORPORATION.
CIVIL ACTIOS 

COMPLAINT

Plaintiff. AMERICAN INTERNATIONAL ADJUSTMENT COMPANY, 
INC. (harainaftar rafarrad to as "AIAC"), a Corporation 
licansad to do businass in tha Stata of Naw Jartay, by way 
of Complaint against tha dafendants, says:

1. On January 1, 1977, plaintiff, AlAC, issuad to tha 
dafandants harain a policy of insuranca know as "Warahouseman 
or Bailee Liability" Form (Merchandisa), Policy No. AWA-450 
9315, which was valid anuin force on all dates relevant

2. Pursuarit to that policy of insurance, the plaintiff 
agreed to asiune liability up to and including Two Million

Sift
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(32,000.000.00) Dollars , with a deductible in the anount of 
Twenty Thousand (320,000.00) Dollars on all losses, except 
Forty Thousand (340,000.00) Dollars on Inventory Shortage and/or 
unexplained disappearance. (Policy No. AHA-450-931S Part 1.

para. 4; Part II, Para. 2(b).)
3. The premises )cnown as 131 Jersey Avenue. New Brunswic)c,

New Jersey, was among the premises covered in the above policy.
4. On or about August 4, 1980. certain trailers belonging 

to Adler, Inc. and occupying the premises ac 131 Jersey Avenue.
New BrunswiOc, New Jersey, inexplicably disappeared. The con­

tents of said trailers were the subject of Policy No. AWA-450-

9315.

5. AS a result of t.his occurrence, a lawsuit was instituteij 
entitled adler. Inu. vs. Hermann Warehouse Corporation. N.J. 
superior Court DoOcet No. 1.-70026-80, Middlesex County. Law 

Division.

6. Pursuant to Paragr! 
plaintiff AIAC provided Hermi 
defense in the above litigat

7. said litigation wa 
367,500.00, the entire ar;oun 
herein. Onder the terms of 
defendant Hermann Warehouse 
its insurer in the amount of

8. On July 27, 1983, 
to doft.idant for payment of 
by plaintiff in its letter 

wnEREFOPC, plaintiff
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ants in'ths amount of 540.000.00. together with interest, costs 
of suit, counsel fees, and such other and furt.her relief as the 
CoiiTt may deem equitable, proper and just.

OE GOUGE, GARRITV AND FIT3PATRICK, P.A.

7f
Patrick P'. kV^zpatriCK

Dated: May 24, 1984
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ORIGINAL ANSWER TO COMPLAINT AND JURY DEMAND OF 
HERMANN WAREHOUSE CORPORATION

THOMAS J. SHAMY 
146 Livln^ataa Avanni 
Nm Brunswick, N.J. 08901 
(201) 247-1133 

ATTOHNBV son OefondAnt

SUPERIOR COURT OF NET4 JERSEY

PtoMitf

AMERICAN INTERNATIONAL ADJUSTMENT 
COMPANY, INC. ,

LAW DIVISION 
MIDDLESEX COUNTY

m.

DtfmittMt
HERMANN WAREHOUSE CORPORATION

DodUt No.L-37214-84

cmi ACTION

ANSWER AMO 
JURY, DEMAND

»

D«f«ndant, HERMANN WAREHOUSE CORPORATION, by way of answer to 
the complaint of plair.ilff, says:

1. Admitted.

2. Plaintiff is left to it's proofs as to the allegations of 
number 2.

3. Admitted.

4. Denied.

5. Denied.

6. It is adiuitted that plaintiff provided a defense attorney
in the lawsuit by Adler. j

7. Denied.

8. Denieri.

if-v
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S-niERETORE defendant, HERMANN WAREHOUSE CORPORATION, demands 
dismissal of plaintiff's complaint.

JURY DEMAND
Defendant hereby demands a trial by jury on all issues in 

the within natter.

Dated: June 27, 1984
THOMAS J.^HAMY 
Attorney for Defend^
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TRIAL COURT BRIEF ON BEHALF OF AMERICAN HOME ASSURANCE COMPANY

THOMAS J. SHAMY, ESQ.
146 Livingston Avenuo
New Brunswick, New Jersey 08901
(201) 247-1133
Attorney for Defendant-Respondent, 
HERMANN'S WAREHOUSE CORPORATION

AMERICAN HOME ASSURANCE COMPANY, 
INC. ,

Plaintiff-Appellant, 
vs.

HERMANN'S WAREHOUSE CORPORATION, 
Defendant-Respondent.

SUPERIOR COURT OF NEW JERSEY 
APPELLATE DIVISION

t
rocket No. A-4005-85-T1

: CIVIL ACTION
. On Appeal from Oral Opinion Granting 
'Suoaary Judgment, Dated September 14,

- 1986, in the Superior Court of New 
Jersey, Law Division, Middlesex 
County, Docket No. L-37214-84
Sat Below;

Honorable Rosemary K. Reavey, J.S.C

BRIEF ON BEHALF OF DEFENDANT-RESPONDENT, 
HERMANN'S WAREHOUSE CORPORATION

On the Brief,
WILLIAM J. SHIPERS, ESQ.
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STATEMENT OF FACTS

Defendant-Respondent, HERMANN'S WAREHOUSE CORPORATION, here­

inafter Hermann's, operates a w^u:ehouse located in North Brunswick 
New Jersey. On or about August 4, 1980, All Freight Trucking Co., 
contacted Hermann's with respect to the delivery and storage of 
four (4) inbound containers to be stored, by Hermann's for Kurt 
S. Adler Co. Said containers contained various decorative 
Christmas ornaments. Hermann's informed All Freight Trucking Co., 
that they could not unload and take poar^asion of the trailers 
that day due to a full work schedule. All Freight Trucking Co. 
acknowledged the situation, but in any event, dropped three (3) 

Ijcortainer trailers in the yard of Hermann's and requested that 
Hermann's unload s^une the following morning of August 5, 198 :.
The trailers were dropped at Hermann's by All Freight, a carrier, 
solely for their convenience.

Hermann's made no formal acknowledgement of the contents of 
the vehicles, did not unload same, nor did they issue a warehouse 
receipt for the goods. Since Hermann's would not accept custody 
of the goods until they were unloaded and counted, no fee could 
be charged for storage of same. The three trailers of'All Freight 
were parked on Hermann's premises, for the convenience of the 
carrier, free of charge.

On or about August 5, 1980, an employee of Hermann's noticed 
tKat two of 'che three trailers dropped by All Freight were missing
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Hermann's immediately contacted the New Brunswick Police and the 
F.B.I. On or about August 11, 1980, Hermann's was notified that 
the F.B.I. had discovered one trailer in the parking lot of 
Techcor Co., Carteret, New Jersey, contents empty. On the same 
day, the second trailer was discovered within a quarter of a mile 
of the first. Remaining in the second trailer were ninety-seven 
cases of Christmas ornaments. Subsequently, the F.B.I. discovered 
an additional three hundred and two cartons of the stolen merchan­

dise for sale in a discount store in Brooklyn, New York. Same 
were returned to Hermann's for storage.

Thereafter, Kurt Adler, Co., brought tn action against 
Hermann's regarding the theft of the two trailers and contents 
thereof. Said complaint was turned over to the American Home 
Ass’irance Company, hereinafter American Home, plaintiff-appellant 
herein, insurer of Hermann's Warehouse Corporation, for defen e of 
the matter. American Home retained the services of Conklin and 
Adler, Ltd., Chicago, Illinois, as attorneys for Hermann's.
Conklin and Adler, Ltd., appeared to retain control of Hermann's 
defense, and additionally retainec the services of Kalmeti Harris 
Geist, Esq., Paterson, New Jersey, as local counsel on behalf of 
Hermann's.

At all times, defendant-respondent, Hermann’s, denied 
liability under the law of the State of New Jersey. Hermann's 

II consistently provided ieferse counsel with significiant reasonable 
defenses to the claim of Kurt Adler, Co. Additionally, Hermann's 
Inquired why the carrier. All Freight Trucking Co. and their

-2-

'I®:
mmA'". '-mm..:



1

2

3

4 

3 

6

7

8

9

10 

It 

12

13

14 

13 

16

17

18

19

20 

21 

22

23

24 

23

driver, individually, were not joined in the suit.
At some point in time, the plaintiff-appellant, American 

Home, through its adjusters, American International Adjustment 
Company, Inc., determined that t.'iey desired to settle the claim 
irrespective of the defenses or desires stated by defendant- 
respondent, Hermann's. Without the written or oral consent of the 
insured, and on its own initiative, plaintiff-appellant, American 
Home, settled the Kurt Adler, Co. lawsuit for $67,500.00. By 
letter dated July 27, 1983, American Home, requested payment of 
a $20,000.00 deductible of Hermann's, pursuant to the policy 
allegedly applicable to the aforementioned loss.

By Amended Complaint, Docket No. L-37214-84, the plaintiff- 
appellMt has sought reimbursement of a $40,000.00 deductible, 
by Count One, alleging a mysterious disappearance of the ornaments 
in question. In the alternative, plaintiff contends $20,000.00 is 
due, as a deductible. In January 1986, plaintiff-appellant, 
American Home, moved for summary judgment on the insurance 
contract for the aforementioned sums. Defendant-respc 
Hermann's, cross moved for summary judgmen\: on several 
On February 14, 1986, the Honorable Rosemary K. Reavey 
summary judgment on behalf of defendant-respondent. He 
dismissing the claims of plaintiff-appallant, American

-3-
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prcx:edural history

Appellant's recitation of the Procedural History in this 
matter is substantially accurate. In addition, the record of 
events as presented by appellant in their Appendix is complete 
and respondent will rely solely on the matters contained therein.

ISSUES PRESENTED

The plaintiff-appellant, American Home, has brought the 
herein appeal based solely upon the issue of the right to settle 
by an insurer, and subsequent reimbursement by an assured. In 
the matter below defendant-respondent, Hermann’s, argued several 
additional points including: the definition of an unexplained
Inysterious) disappearance and inventory shortage: the duty of an 
insurer to adequately represent an insured; the obligation of good 
faith by an insurer; and the law of summary judgment relative to 
issues of bad faith and an insurer. Defendant-respondent, 
Hermann's, does not hereby waive these argtiments in the matter at 
bar, but incorporates same by reference to defendsmt-respondent, 
Hermann's, trail brief contained within appellant’s appendix.
In response to plaintiff-appellants appellate brief, defendant- 
respondent, Hermann's, shall address the below issues:

1. Whether the Trial Court acted properly in granting 
srunmary judgment in favor of the defendant-respondent?

2. Whether under the contract of insurance at issue, 
defendant-respondent, Hermann's, is responsible for the payment

23 of a deductible, subsequent to the settlement of a claim by 
plaintiff-appellant, American Home, without their consent?

-4-
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LEGAL ARGUMENT 
POINT 1

THE TRIAL COURT BELOW ACTED PROPERLY 
IN GRANTING SUMMARY JUDGMENT IN FAVOR 
_ _ _ OF THE DEFENDANT-RESPONDENT

In the matter below, several issues of fajt, and questions 
of law were raised by the respective parties. Disputed issues 
included (1) the definition of an unexplained (mysterious) dis- 
appearance and inventory shortage under tha policy at issue:
(2) the extent of the duty of an insurer to adequately defend, 
represent and protect the interests of an insured, when the 
•insured may be subject to the payment of a deductible; (3) whether 
under the contract of insurance at issue, the defendant was 
responsible for the payment of a deductible, subsequent to the 
settlement of a claim by the plaintiff, insurer, without the 
insured's consent; (4) the obligation to act in good faith by an 
insurer under the facts of the matter herein; and (5) the law of 
summary judgment relative to issues of disputed ct in the within 
matter.

It ->ears clear from the transcript of the Court below that 
Judge Rea. y, after a consideration of extensive briefs by both 
parties, agreed with the arguments of defendant-respondent, 
Hermann's. The Judge concluded that under the contract at issue, 
Hermann’s would not be responsible for the payment of a deductible 
arising from a claim settled by the insurer without Hermann's

-5-
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as a matter of law. The judge did not attempt to decide issues o 
controverted fact nor was she required to do so under the cxrcum- 
stances of the respective motions. Said ruling was made solely

as a matter of law.
Plaintiff-appellant has further argued the trial court did 

not cite statutory or other legal authority co support the pro- 
position that in the absence of an insured-s consent to settle 
a claim, the insurer is not entitled to reimbursement of the 
aeiuctible- (Appellant-s brief. P- 4). Xn point of fact, within 
the lower co-art-s ruling. Judge Reavey held -I am satisfied from 
the arguments of counsel that the deiendan^ Eosition is the
sound one.,.- (emphasis supplied) (Appellant-s Appendix 34A).

The lower court adopted the legal argument of defense counsel, 
relative to the deductible, by reference. The court chose to 

‘ adopt by reference the defendant-s argument, as opposed to 
reading the entire brief relative thereto into the record. Such 
actions are permissable. and the trial court ruling herein was 

not made without o foundation in law or fact.

Appellant cites
164 A. 2d. 179 (App. Div. 1960) and its progeny to support its 
argument that the decision below did not cite statutory or legal 
authority.'and therefore the decision lac)cs a foundation and
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Should be reversed. Appellant has misread the ruling of Kavanauah 
The determination in the matter centered upon the contention chat 
the trial 3udge misinterpreted or misapplied the relative law. 
in such a circumstance, the rule of Kavanauah is appropriate. In 
the matter at bar. appellant contend, that a legal basis for the 
decision was not expressly set forth by the trial judge on the 
record. As such, appellant's reliance upon tha rationale and 
holding of Kavanaugh is misplaced. It is the contention of 
respondent that the court below properly evaluated the matter 
below and ruled accordingly. In the ever.t this court feels an 
inadequate recitation of facts and conclusions of law occurred at 
the trial level, a remand for same would be appropriate and within

the power of the Appellate Division.
Finally, appellant contends that the trial court's ruling 

was "wholly unsupported by case law or statutory law in this 
,4 ..jurisdiction." (Appellant's brief, p. 8). In support of this 

proposition, appellant relies solely upon its conviction that 
' m^«velers V. Hitchner. 61 N.J. Super. 283. 160 A. 2d.

521 (Law Div. 1960) was dispositive of the issue and must 
necessarily be adopted by the court below, irrespective of sub- 

- sequent New Jersey Appellate Division and Supreme Court decisions 
W decided since I960. It is beyond contention, within the State of 
20 New Jersey, that while a trial court precedent is not to be 
,M considered lightly, in the absence of an Appellate authority. 
^I'knothcr superior Court is not compelled to follow the trial court 
“ precedent. SM. Ma«a v. Ins. Co. 'of North America. 149 N.J.

-7-
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Super. 60, 372 A. 2d. 1374 (Law Div. 1977); Lackovic v. New 
England Paper Tube Co., 127 N.J. Super. 394, 317 A. 2d. 426
(Law Div. 1974); State v. Pittman, 124 N.J. Super. 334, 306 A. 2d. 
500 (Law Div. 1973); Smith v. Smith, 150 N.J. Super. 194, 375 A.
2d. 290 (Chan. Div. 1977); Goldberg v. Iraver, 99 N.J. Super. 103, 

238 A. 2d. 695 (Chan. Div. 1968).
In addition, the holding of Travelers, supra was based upon 

a contract of insurance dissimiliar from the contract involved 
in the present matter. Any interpretation of Travelers beyond 
its own policy at issue would be dicta. In the. issue at bar, the 
trial court reviewed extensive legal arguments and briefs of 
counsel relative to the issue of the deductible. Of particular 
significance were several appellate decisions published since the 
date of Travelers, (1960). See, Bowers v. Camden Fire Ins. Assoc. 
51 N.J. 62 (1968); Rova Farms Resort v. Investors Ins. Co., 65 
N.J. 474 (1974); Fireman's Fund Ins. Co. v. Security Ins. Co. of 
Hartford, .72 N.J. 63 (1976); Lieberman v. Emplove:rs Ins, of Wausau,
84 N.J. 325 (1980). See also. Board of Ed. of Bor, of Chatham v. 
Lumbermens Mut. Cas. Co., 293 F. Supp. 541 (D. N.J. 1968). The

trail court properly concluded that defendant-respondent's 
position was correct and entered judgment according. The trial 
court did not err in its actions nor were there insufficient 
basis for said action. As such, the judgment below should be 
affirmed.
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POINT II

^ER THE CONTRACT AT ISSUE, DEFENDANT-RESPONDENT 
HERMANN'S IS NOT RESPONSIBLE FOR THE PAYMENT OF A 
DEDUCTIBLE, SUBSEQUENT TO SETTLEMENT OF A CLAIM 

WITHOUT THEIR CONSENT,

To dBtermine the legal rights and obligation of the parties, 
the Court must direct its attention to the boundaries of the 
policy at issue. (See Appellant's Appendix lA). Section 1(A) of 
the contract states, "this Company agrees;

(A) To pay on behalf of the Assured all sums which the 
Assured shall become legally obligate! to pay...*. Additionally, 
Section 11(A) enunciates the liability of the company. "No 
action shall lie against the company unless, as a condition 
precedent thereto,... the amount of the Assured's obligation to 
pay shall have been finally determined either by judgment against 
the Assured after actual trial or by written agreement of the 
Assured, the claimant and the Company. (emphasis supplied).

The aforementioned sections clearly state that the company does 
not become liable until either judgment or consent of all the 
parties.

Admittedly, the policy reserves the right to the company 
■to settle suits at the option of the Company without litigation' 
Part I, see. 1(B)(3) and 'as it may deem expedient* Part I, sec.
8. (See Appendix lA and 2A respectively). These provisions vest 
the insurer with the absolute authority to settle claims within
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the limits of the policy with the insured having no power to 
compel the insurer to make settlements or to prevent it from doing 
so. Appleman, Insurance Law and Practice, 4711 (1970) . Accord­

ingly, American Home was authorized to settle the claims against 
the defendant-respondent within the limits of the policy without 
the necessity of obtaining defendant-respondent's consent to the 

settlement agreement.
However, with respect to American Home's right to reimburse­

ment the policy simply provides, "Deductibles, (A) *20,000.00 on 
all losses except (B) $40,000.00 on Inventory Shortage and/or 
unexplained disappearance". Part 11, sec. 2. (Appendix 7A) .

The policy is silent as to whether these deductibles apply auto­

matically or apply to an insured, when the insured becomes 
'lejally obligated' to pay, as stated in Part I, sec. 9(A) and 

11(A) .

The more reasoned approach would conclude that the insurer's 
right to reimbursement is conditioned upon the insured becoming 
'legally obligated' to pay. An insured becomes legally obligated 
to pay under the policy only as a result of a final judgment of 
Court, or consent to settle by the insured, claimant and the 
company. When an insurer settles the claims of third persons 
against the insured, as in the instant case, the insurer is 
entitled to reimbursement from the insured provided the insured 

II consented to the settlement agreement. This approach has been 
iccepted by other states ao well. See, National Service Indus­

tries V. Hartford Accident t Indemnity Company, 661 F. 2d. 458
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Rouge, 362 So. 2nd. 561 (1978).;, .30^ OW«
Plaintiff-PPellant. American Hon.e, places its sole reliance

support of its motion for sussnary 3ud^ent on t.e case of
ei H.a. super. 283 .1.W Orv 960.

i„)».„.. ~ • “•""" r,
p„,l,lon. .1 Ih. policy to ..t.bll.»,«»t th. d.<.n0»t- 

„.pon<...t h.d no rlont to to yy tM dnduotlbl.. P.c-

graph (2) of the Hitchner policy stat,cd,

n^tl=: Il^il^id^n^t^fnf^hf «:p:n?s '

ini. ..ry i«».t».t ..Ivor oI a.l.nd.nt-.pp.U.nf rlpht, r- 
,.rain, .ottl»«nt »d ». arfoctibl. 1. .Cnt In th. policy « 

l.„., Th. «-clc.n »» policy in -Ucnt cycUnC “• m.-nO. 
..„l.„nt .no th. a.ductlhl.. ». nt.t.a in P.rt 1, ..c U« •»- 
P„. 1, n.c IIIA., th, ln.n..r only h.co... U.d. npo. jua,~nt. 
oc ..ttlcnt hy connont oT ». cl.l.-.., In.nt.a «a th. In.nc.c 
»tn.llty cl content »a .trlct oo.ntectl,. ny.ln.t th. at.lt.c 
of .n „a.Mucn. policy c«,nlr.. th. .». con.ia.c.tlon to b.

I given to the defendant herein.
, Furthermore, under the American Home policy, plaintiff-
appellant allegedly undertakes a duty to defend. Part I, sec.
KB) (2) states: "This Company agrees: (2) To defend in the
Assured-s n,a«e and behalf, any suits or other proceedings which
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»ay be brought against the Assured to enforce such claims even 
if such suits are groundless, false of fraudulent”. By allowing 
an insurer the unbridled discretion to settle matters, even those 
which may be groundless, false or fraudulent, without the consent 
of the'insured, and then seek reimbursement from the insured for ths 
deductible, for all intent and purposes, eliminates and nullifies 
any right to on' adequate defense, contracted by the insurer. The

7 helpless insured has no options, no say in settlement, and for

8

9

10 

11 

12

13

14 

13 

16

17

18

19

20

no fault of its own may be held accountable for a $20,000.00 

deductible.

TO the extent the Court feels Traveler is applicable, 
defendant urges a re-examination of the Law Division holding of 
tw,nty-six years ago, allowing unilateral settlement and reim­

bursement, in light of subsequent New Jersey Supreme Court cases 
on settlement by an insurer. See. towers v. Camden Fire In^ 
ftasoc., 51 If.J. 62 (1968); Rova Farms Resort v. Investors Ins. Co.

65 N.J. 474 (1974); Fireman’s Fund Ins. Co. v. Security Ins. Co. 
of Hartford. 72 N.J. 63 (1976); Meherman v. Employers Ins, of
Wausau. 84 N.J. 325 (1980). See also, goard of_Ed. of Bor, of
Chatham v T.nmbermens Mut. Cas. Co., 293 F. Supp. 541 (D. N.J.

1968).

It appears tc be the national trend that an insurer may 
settle a matter strictly within policy limits, where no deduct- 

21 « ibles apply, without the insureds consent. The rationale is that 
221 if the insured Is not exposed to any out of pocket expenditures. 
^ there is no reaion to allow an insured imput as to settlement by
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CONCLUSION

For the foregoing reasons, it is respectfully requested 

that the judgment of the Court below be affirmed.

Respectfully submitted,
THOMAS J. SHAMY, ESQ.
Attorney for Defendant-Respondent, 
HERMANN'S WAREHOUSE CORPORATION

Dated: September 25, 1986
WII-LIAM
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THOMAS J. SHAMV, ESQ.
146 Livingston Avenue
New Brunswick, New Jersey 08901
(201) 247-1133
Attorney for Defendant-Respondent, 
HERMANN’S WAREHOUSE CORPORATION

AMERICAN HOME ASSURANCE COMPANY, 
INC.

Plaintiff-Appellant,

vs.

HERMANN'S WAREHOUSE CORPORATION, 
Defendant-Respondent.

SUPERIOR COURT OF NEW JERSEY 
APPELLATE DIVISION

Docket No. A-4005-85-T1
CIVIL ACTION 

PROOF OF MAILING

I, WILLIAM J. SHIPERS, of full age, upon his c 
and says:

1. I 2un an Attorney at Law of the State of Ne 
I am an associate with the Law Office of Thonas J.

2. On this date, I hand delivered an origiiml and 
of Brief on Behalf of Defendant-Respondent. Herir.anr 
Corporation, to the Office of the Clerk, Superior C 
Jersey, Appellate Division, CN 006, Trenton, New Je 
Two copies of the same were also mailed on this dat 
Garrity t Fitzpatrick, P.A. at 430 Broad Street, P. 
Bloomfield, New Jersey 0V003.

Dated: September 26, 1986
WILLIAM J. SHIPERS
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appellate division opinion dated FEBRUARY 24, 1987

NOT FOR publication WITHOUT THE 
APPROVAL OF THE COMMITTEE ON OPINIONS

SUPERIOR COURT OF NEW JERSEY 
APPELLATE DIVISION 

A-400S-85T1

AMERICAN HOME ASSURANCE 
COMPANY, INC.,

Plaintiff-Appellant,

HERMANN'S WAREHOUSE 
CORPORATION,

Defendant-Respondent.

■ORlGiNATRi^ 

FE3 24 15ST

1 I

Submitted February 2, 1987 - Decided PEB 24 1987.
Before Judges Horton I. Greenberg,
R. S. Cohen and Gruccio
On appeal from the Superior Court,
Law Division, Middlesex County,
DeGonge, Garrity t Fitzpatrick, 
attorneys for appellant (Daniel C.
No%rell, on the brief).
Thomas J. Sheunv, attorney for 
respondent (William J. Shipers, on 
the brief).

The opinion of the court was delivered by 
GREENBERG, P.J.A.D.

This matter comes on before this court on appeal by 
plaintiff American Home Assur.ince Company from an order of
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February 18, 1986 denying plaintiffs motion for summary 
judgment and granting defendant Hermann's Warehouse 
Corporation's cross-morion for summary judgment dismissing 
this action. Plaintiff, which had issxied a liability 
insurance policy with a $2,000,000 limit of coverage to 
defendant to protect its wirehouse business, settled a claim 
by a third party against defendant and brought this action to 
recover the deductible provided in the policy. The 
deductible was for $20,000 on all losses except for inventory 
shortages or unexplained disappearances U which cases it was 

for $40,000.
The basic facts are not in dispute. On August 4, 

1980, All Freight Trucking Company contacted defendant to 
make arrangements for the delivery to defendant for storage 
of a number of cargo trailers containing Christmas ornaments 
for Kurt S. Adler, Inc. According to defendant, it advised 
All Freight that because of a full work schedule it could not 
unload and take possession of the trailers that day. 
Nevertheless, All Freight dropped off three trailers in 
defendant's yard and requested it to unload them the next 
morning, while defendant permitted the trailers to be left 
in its yard, it did so without charge solely for the 
convenience of All Freight. Consequently, defendant did not 
onload the vehicles or formally acknowledge the receipt of
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their contents or issue a warehouse receipt for them. The 
following morning two of the three trailers were missing 
leading Adler to make a claim against defendant for 
S76,383’.80 for lost merchandise.

Inasmuch as Adler's claim was not paid, it 
instituted an action against defendemt for the loss. While 
we do not have the pleadings from that action, plaintiff 
assezts that Adler's possible recovery was $100,000, 
calculated as $76,382.80 damages with the balance as 
interest. Defendant does not deny that representation. As 
provided in the Insurance policy, defendant turned the case 
0”er to plaintiff for defense. Thereafter, pursuant to a 
provision in the policy that reserved to it "the right to 
settle any claim, suit or other proceedings as it may deem
expedient," plaintiff settled Adler's claim for $67,500

* ^

without defendant's consent.
Following the settlement, plaintiff requested 

defendant to reimburse it for the $20,000 deductible in 
accordance with a provision in the policy specifying that:
"If the Company shall have paid such deductible amount, the 
Assured shall promptly reimburse the Company therefor." 
Defendant refused to reimburse plaintiff claiming that it 
could not have been liable to Adler, had not consented to the 
settlement, had urged Adler's claim be rejected and had
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. i-v Con..=^.n.lV.

.hi. .=.io« to rooo..t t«. Oodoctlblt. Evldootly,
1. 1„ aoobt .< to -totoot th. <20,000 or ttO.OOO flOOt. 
applicable as it seeKs either amount alternatively.

After an answer was filed, the parties served 
cross-motions for summary judgment. The motion judge 
disposed of the case with the following opinion:

co.„.j; Srr.n;s.r;
Cor^tktion. there are motions f.r 
summary judgment.

The plaintiff, ,

Assurance Company, ®«^^J;*'^deductible.
and seeks recovery of
□afendant opposes the motion for

jud^ent and seeks »>°tlon for 
l^ar^ judgment in its °y"^behalf 
awiM that it did not participate in 
^r.ettlement, did not .
Mttlement and should not be required 
to pay the deductible.

I am satisfied from the arguments
of counsel that the j^ct.
oosition is the sound one. In fact, 
it did not approve the settlement and 
sLuld not be -^'tuired to pay the 
deductible. I am going to 
summary judgment for the defendant. 
A^r^lngly. 1 will d®ny sugary 
judgment on behalf of the plaintiff.

The order of February 18, 1986 was then entered and this 

appeal followed.
on this appeal, plaintiff contends that it was 

empowered to settle Adler's claim without defendant's
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consent, it acted reasonably and in good faith in doing so 
and it is entitled to recover the deductible. Defendant 
contends plaintiff acted in bad faith, did not adequately 
represent it and may not recover the deductible as it settled 
Adler's claim without its consent. Defendant further 
contends that plaintiff cannot recover because the policy 
provides that no action shall lie against the company unless, 
as a condition precedent thereto, defendant's obligation to 
pay is established by judgment against it or by written 
agreement among plaintiff, defendant and the claimant.

There is, of course, no doubt but that the policy 
empowered plaintiff to settle Adler's claim. While some 
insurance policies provide that a settlement may be made only 
with the consent of the insured, this policy did not.
Further, the provision that plaintiff cannot be liable until 
defendant's liability is established by judgment or agreement 
is not intended to bar voluntary settlements. It simply 
attempts to establish whan an action will lie against 
plaintiff as the insurance carrier. Thus, absent some 
overriding principle of law, plaintiff should have been 
granted summary judgment.

Defendant finds that principle in decisions ’ 
emphasizing an insurance company's duty to act in good faith 
ta.ard its insured in settlement of claims and urges that
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plaintiff breached this obligation, thereby barring it from 
recovery. See, e.g., Fireman’s Fund Ins. Co. v. Security 
Ins. Co. of Hartford, 72 N^J. 63 (1976); Rova Farms Resort v. 
Investors Ins. Co.. 65 474 (1974) . Though wo do not
doubt that insurance companies must act in good faith in 
settling claims, the case law defining this duty has 
developed when companies have refused to settle following 
which judgments are obtained against insureds in excess of 
the policy limits. We are aware of no case in New Jersey, 
however, which indicates that a company may be held to have 
acted in bad faith in settling a claim within the policy 
limits when its power to do so is not conditioned upon 
fbtaining the consent of the insured. The Supreme Court's 
decision in Lieberman v. Employers Ins, of Wausau, 84 H.J.

325 (1980), though indicating that a carrier may be liable 
for settling a claim within the policy limits, is not 
contrary as the policy there had a provision that any 
settlement required the consent of the insured which, though 
originally obtained, had been revo)ted before the settlement.

We are convinced that an insurance company may not 
be held liable or be held to lose its rights to recover a 
deductible on a claim of bad faith to its insured when it 
settles a case within t)re policy limits. A contrary ruling 
would encourage a carrier proposing a settlement to consult
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with its insured before agreeing to it. While this in itself 
would not be unreasonable, in practice if a carrier settling 
without the insured's consent could be held to have acted in 
bad faith, there would be a loss of potential settlements. 
Persons subject to claims frequently consider their own 
actions to have been faultless in situations where juries, 
judges and professional claims evaluators view them as 
having been negligent. Thus, some insureds would tend to 
object to objectively prudent settlements requi.-ing 
contribution from them, particularly in cases such as this 
one where the insured runs no risk that a failure to settle 
could result in a verdict in excess of the policy limits.
Such an objection might cause a carrier to de>.line to settle 
a case even though it considered a settlement desirable. 
Inasmuch as the law gives a high priority to settlement of 
lawsuits, we should not adopt a rule of law which discourages 
them. See Kramer v. Sony Corp. of America. 201 M^J. Super. 
314, 320 (App. Div. 1985).^

A second reason to avoid incorporation of the 
requirement that a carrier act in good faith in settling a 
case within a policy limit is that the good faith requirement
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Is ordinarily imposed to protect an insured from an insurance 
carrier's refusal to settle within the policy limit thereby 
putting the insured's personal assets at peril. See 
Rova Farms Resort v. Investors tns. Co., supra. 65 H.J. 
496-502. Here, the insured did get the benefit of a 
settlement within the policy limits and thus the reason for 
the imposition of a duty of good faith is absent.

We also point out that liability insurance policies 
with deductibles are written for commercial I'isks. Consumers 
purchasing homeowners', tenants' and auto^jobile liability 
protection receive policies without deductibles. We think 
that business persons should recognize that when they accept 
a liability policy with a deductible they may be called upon 
to pay it. We also point out that at l«.ast in some 
situations a commercial insured may be able to negotiate for 
the terms of a policy and thereby obtain a policy according, 
it the right to approve a liability claim settlement. See
Casualty Ins, v. Town t Country Pre-School. _ _  111. App.3d
_ _ , 498 N^.2d 1177, 1179 <App. Ct. 1986).

Another consideration leading to our result is that 
defendant could haye had the jury trial it sought by 
defending Adler's action itself. We are certain that 
plaintiff would not haye objected if defendant had waived its 
insurance protection, defended Adler's action at its own

''»,-L ,<L.
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•xpens* and, if Adler obtained a judgment, satisfied it. It 
is obvious, however, that defendant did not want to run the 
risk of a judgment as it called on plaintiff for a defense.
In reality, defendant contends that it should have the most 
favorable aspects of two inconsistent positions. It wanted 
to'control the litigatirn by rejecting the settlement but it 
claimed the advantage of its insurance, thereby receiving a 
defense at plaintiff's expense and protection from Adler's 
claim. Inasmuch as defendant sought the protection of its 
insurance, it had to accept the burdens that went with it.

Finally, we note that the result we reach finds 
support in the case law. In Travelers Ins. Co. v. Hltchner. 
61 N.J. Super. 283 (Law Div. 1960), the plaintiff insurance 
company had issued a liability policy with a $500 deductibl.,' 
to a roller skating rink. The policy had a provision 
permitting 'the carrier to settle any claim without the 
defendant insured's consent. The plaintiff settled a claim 
for $1,000. When tl.e defendant would not pay the deductible, 
the plaintiff sued for reimbursement. The insured defended 
on a theory that his defense to the underlying liability 
claim was sufficient and, thus, the case should not have been 
settled as the claimant could not have recovered. The court 
rejected the insured's claim and entered judgment for the 
plaintiff as the policy granted the plaintiff the right to
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settl. the caae. While we ricognize that almost 27 years 
have elapsed since the decision in Travelers Ins. Co,_v. 
Hitohne., we find nothing in the cases since then to lead us 
to question the result in that case. S^e ^Iso Marginianj,.

18 0hio^.3d 345. 481 H^.2d 600 ,Sup.

ct. 1985); r„.,aitv Ins. Co v. To^n « Country Pre-Sch^
Til Ado 3d at , 498 N^.2d at Miirsarv. Inc., supra, ----- lii- AEE-J“ * ----- -----

1177, Orion ins. Co., T.td. v. General Electric.Co.. 129
Misc.2d 466, 493 S.Y.S.2d 397 (Sup. Ct. 1985).

in reaching our result, we have not overlooked the

fact that an insurance company might act unreasonably in 
settling a caw for less than the policy limits. For 

' example, a carrier might settle a doubtful claim for the 
■ amount of the deductible or some lesser amount to save 
attorneys fees. Nevertheless, wo think that for the 
practical considerations we have stated and because df the 
agreement between the insured and the company, our result 
should be reached. In the event that a carrier does act 
unreasonably in settling within the policy limits, the 
insured-s remedy will be to look elsewhere for coverage in

the future.
The order of February 18. 1986 is reversed and the 

matter is remanded to the Superior Court. Law Division. 
Middlesex county, for entry of an order for partial summary
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DC GONGt. GARRITY & FI i iPATRICK
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Plaintiff, Amtritan HOi->e A4»u-Co.. I>ic.

Pi: nIl/7
A.VtR.CAN HOV.E ASSVRANCe COV.PANY. INC..

::-.RV..\NN‘S KARCHOl. -iS tORi-^JRA T lON.
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This mallar 'oeing pr,ienl«J to the Court by OeConge. Ca. rity t 
Fllti^trick. P.A., etlurr.eyi for plaintiff. A..'.er«:an Home Assurance Company, 
for an Order granting Summary Ju>-ij.t.ent .n favor of Amer<an Home Assurance 
Company, and the Court having heard o.al argument and revie»ed the matter 
together with moving p-, ers in this matter, and be.ng of the opinion 

cause exists,

IT IS on this A//*^ day of Ovi 4,y . 1987.

ORDERED, that Judgement in favor of plaintiff. American Home 
Assurance Company, Inc., In the amount of S70.000 be and hereby

Oc.~)9^

he matter, |

1 that good |

lome

is granted. 18
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IT IS FURTHER ORDERED, that a true copy of this Order shall be 
served upon all counsel of record by counsel for the movant within 7 day* of

lU cfstz M

PAPERS COSSIDERFD: 
^_Notice of Motion 

. Movant's Affidavits 
)C Movant's Briefs

yC Answering Affidavits

^jC__Answering Brief

__ Cross Motion

__K'ovant's Rwply

Other . __
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RipXTgygWT Qg FACTS

This lawsuit was instituted by American Home Assurance 

company ("American Home") against Hermann's Warehouse Corporation 
("Hermann's") for recovery of a deductible due under an insurance 
contract between the parties. Hermann's operates a warehouse 

located in North Bruiswiclc, New Jersey. In August 1900, 
Hermann's was to receive delivery and store a shipment of various 
Christmas ornaments. Hermann's due to a heavy work schedule, 
was unable to unload the cargo received in three container 
trailers from All Frieght Trucking Company ("All Freight"). All 
Freight left the trailers so that Hermann's would be able tc-

unload these goods on the following morning.
The following morning, two of the three trailers had 

disappeared and an investigation ensued. Some of the missing 

goods were later recovered.
Kurt Adler, Inc., the owner of the goods transported to 

Hermann's, filed suit againet Hermann's for the value of their 
lost cargo. This lawsuit exposed Hermann's to possible liability 
of $100,000.> $76,382.80 in damages plus Interest. Based upon 
various facts, American Hone was able to negotiate a settlement 
with Kurt Adler, Inc. for $67,000. pursuant to the insurance 
contract. In August 1983, the defendant Hermann's refused to 
pay the deductible amount as required by the Insurance agreement, 

$30,000.
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PROCEDUBAIi HISTORY
By A*end«d Complaint, Doclcat No. L-37214-84, the plaintifC- 

respondant has sought ralnbuxssssnt of a $40,000. dsductibls, by 
Co\int 0ns, allsglng a mystsrlous dlsappsaranca of ths ornaasnts 
in qusstion. In ths altsrnativs, isspondsnt contsnds $30,000. is 
dus, as a dsductibls. (Sas dafsndunt-petitionar's appandix Da 
146) In January 1986, plaintiff-raspondsnt Amarican Homs 
Aasriean Hobs, Bovsd for Susaary Judgmsnt on ths insurancs 
contract for ths aforsBsntionad sums. Dsfsndant-pstitionar, 
HsrBann, cross Bovsd for Suanary Judgasnt on ssvsral issuas. By 
Ordsr datsd Fsbruary 18, 1986, ths Honorabls Rosaaary K. Rsavay 
grantad Stu«aary Judgasnt on bshalf of dsfandant-pstitionar, 
Hsraann, disaissing ths claias of plaintiff-rsspondsnt, Amsrican 

Hoac. (Sss dsfandant-pstitionar's appandix Da 1)
On l^rll 15, 1986 plaintiff-rsspondsnt fllsd a Notlcr' of 

Appsal to ths Appsllats Division. (Sss dafsndant pstitionar's 
Appandix Da 53) Appsllats briafs wars fllsd by patltlonsr 
Hsraann and by raspondsnt. (Sss dafsndant pstitionar's Appandix 
Da 5 and Da 156) By %rittsn dscision of Fsbruary 24, 1987, ths 
Appsllats Division rsvsrsad ths trial court, and ramandsd ths 
mattsr to ths trial court for ths sntry of an Ordsr for partial 
SuBMry Judgasnt for liability in favor of plaintiff-rsspondsnt, 
and for furthar proessdlnga to datarains ths aaount of ths 
applioabls dsductibls, aivi for sntry of final judgasnt. (Sss 
ds7sndant-pstltioner's Appandix Da 175)

g
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On April 14, 1987, plalntiff-raapondMit aovad for Sunary 
Judgment on ranand from tha Appallata Division to datarnina tha 
daductibla amotuit and applicabla interast. Briafa vara submittad 
and oral argumant was haard on May 8, 1987. By Order dated May 
21, 1987, tha trial coxirt, tha Honorabla Rosemary K. Reavey 
presiding, entered and Order granting final judgment in favor of 
plaintlff-raapondant in tha amount of $20,000. without Intarast. 
(Saa dafandant-patltlonar's appendix Da 186) V,

m
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nnnSTTONS raESENTED
1, Whether pre-judgment interest on the policy deductible 

a««int i. payable to the plaintif«-cro..-petitioner.
2. Did the Appellate Division err in its conclusion that

Tn,„nin"TI Hitcher. 61 N.J. SUMS- 283 (Law
Div. I960) is good lav and that pursuant to the policy in 

(piestion. the plaintiff was empowered to settle the outstanding 
claim and be reimjDursed for the deductible amo^t in accordance 

with the policy.

-4-
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TOBOltS COMPTAINED OF
1. Th« Trial court arrad in ita danial of pra-judgement 

intaraat on the policy deductible anount payable to the 

plaintiff.

-23 -5-
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ARGOMENT

POINT I
FHEJUDGHENT interest'ON THE POLICY DEDUC­

TIBLE AMOUNT IS PAYALBE TO THE PLAINTIFF

Th« defendant's liability for the inwirance deductible 
aaount having been decided in this eras the Court is enpowered to 
grant pre-judgment interest on the Insurance deductible amount, 
$20,000. due and owing co the plaintiff under the provisions of 

the insuremce contract between the parties.

At least in the case of a liquidated sum, 
prejudgment interest has been regarded by our 
Courts as compensatory to ind'iianlfy the plain­

tiff for the loss of what the monies due him 
would possibly have earned if payment had not 
been refused. SflS Busilc. gqpra <53 N.J. at 
356, 3'58. The issue is not whether the plain­

tiff can prove a loss by virtue of having had 
to pay interest to get money or by having 
lost interest from a bank account or invest­

ment through removal of the sum therefrom.
The loss, rather, is assumed. Sfifi Jersey City 
V. Q'Callahan. 41 N.J.L. 319, 354 (E 6 A 
1879); ifinMtis V. Fortuono. 108 N.J. Super. 544,
554 (Ch. Div.,1970). The basic consideratidn 
is that the defednant has had the use, and the 
plaintiff has not, of the amount in question 
and the intnrest factor simply covers the 
value of the stua awarded for the prejudgment 
period during which the 'defendant had tt.» 
benefit of the monies to which the plaintiff 
is found to have been earlier entitled. See 
Small V. Sehuncke. 42 ILJ. at 359, 360. this con­

sideration has controlled, and the interest has 
been imposed even where, as here, the defen­

dant had in good faith contested the validity 
of the claim. Thus, in Kumens v. Fortuemo.

108 N.J. Suuer. at 552-553, it was held that 
pre-judgment interest on a claim, the amount 
of which is ascertained, is not avoided by 
honest disputation over legal liability. The

mm.
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Court obsared that "dafandants had tha usa 
of tha Bonay and araaunablv aamad such In- 
tarast, dlvldanda or othar banaflts tharafron 
as wars avalledJla,” wharaas tha plaintiff was 
daprlvad of any such anjoymant. 108 N.J. Suoar. 
at 554.

Rova Farms Raaort v. Invastors Ins. Co.. 65 W.J. 474, 506 (1974) 

(aaphasls in original).

It is wall sattlad in Naw Jaray that ganarally, tha awarding 
of pra-judgnant Inltarast is in tha dlscratlon of the trial court 
in accordance with tha principles of equity. A.J. Tenwood v. 
Qranaa Sr. Cifclzana Houainq. 200 W«J. Super« 515^ 525 (App* Div* 
1985); FagQlo v. Dlviglon ef Panalona. 190 N.J. Sunar. 573, 585 
(App. Div. 1983); Corn, v. Alcoa Building Products, 69 
Etil- 123, 131 (1976). In tha case at brr, tha defendant refused 
to ralnbursa tha plaintiff for tha insurance deductible which was 
dua and owing to tha plaintiff under tha provisions of tha 
insurance policy. Tha defandant racelvad the benefit of not 
paying tha liquidated sun, thus, as a natter of equity recovery 
of pra-judgnant interest by tha plaintiff is clearly appropriate.

In an earlier decision, tha Suprena Court held that equities 
weighed in favor of tha ultlnata obligee after aatabllshlng 
ali^ly that tha obligor had the usa of tha liquidation anount, 
tha obligee had bean deprived of tha usa of it and had bean "put 
to tha expanse and inconvenience of ... litigating this action to

S> •
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Mtablish ... liability..." Sg»U v. SghungJS, 42 HJ. 407. <16 

(1964).

intaraat bagan to accrua in this nattar on tha data that tha 

daductibla a««mt bacaaa dua and owing. ft.J. Wnifggd. auwa, 200 
M T. flunsr. at 526. This occurrad whan tha plaintiff made its

11

12

first damand for tha daductibla from tah dafardant on July 27, 
1983. Tha dafandant subsequantly rafusad to pay tha daductibla 
by lattar datad Augusa 31, 1983. Accordingly, prajudgaant 
^tarast should ba calculated in accordance with B* 4:42:11(b) at 
tha rata of 12% siapla intarast, froa July 27, 1983 through tha 

data of tha antry of this Court’s Judgaant.
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THERE ARE NO GROUNDS FOR CERTIFICATION 
OF DEFENDANT-PETITIONER PETITION FOR 
CERTIFICATION

Th«r« ia no quastion of ganaral public iaportance wich has 
not baan sattlad nor la thara conflict with othar appllcabla casa 
law. Tha intaraat of juatlca doas not raqulra furthar haarlng of 
this aattar and Csrtlflcatlon should no ba allowad as no spaclal 

raason axlsts.
Not wishing to raltarata tha arg'^ants aada In Its prior 

brlaf and by tha Appallata Court In Its daclslon this party will 
raly upon thosa arguaants sat forth In Its Appallata Brief. (Saa 
daf.mdant-patltlonar's appendix Da 5) and tha decision of tha 
Appallata Division dated 2/24/87 (Saa dafandant-patltlonar's 

appendix Da 175)

-9-
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POVgUTSION

For the foregoing reasons, it is respectfully requested that 
defendant-petitioner's Petition for Certification be denied.

CERTIFICATION

I certify that this Cross-Petition presents substantial 
questions and is filed in good faith and not for purposes of 

delay.

Respectfully submitted,
DE GONGE, GARRITY & FITZPATRICK, P.A.

. • /
Bv; / 1 /iMO_ _ _ _

DMIIEL C. NOWELL

Dated; July 6, 1987
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SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION - MIDDLESEX COUNTY 
DOCKET NO. L-37214-84

AMERICAN HOME ASSURANCE COMPANY. INC..:

Plaintiff, :

va. i

HERMANN'S WAREHOUSE CORPORATION, ,

Defendant.

:v.
y

V .

BEFORE:

Place: Middlesex county courthouse
New Brunswick, New Jersey 

Date: February 14, 1986

HONORABLE ROSEMARY K. REAVEY, J.S.C.

\ Division ■
IS 1988

LINDA LOPES STEIN ,C(«kS. 
OFFICIAL COURT REPORTER 
MIDDLESEX COUNTY COURTHOUSE 
HEW BRUNSWICK, NEW JERSEY
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THE COTOT; M to American Home 

Assurance company versus Hermann's Warehouse 

corporation, there are motions for summary 

Judgment,

The plaintiff, American Home 

Assurance Company, settled the case and seeks 

recovery of the deductible. Defendant opposes 

the motion for summary judgment and seeks 

motion for sunanary judgment In Its own behalf 

arguing that It did not participate in the 

settlement, did not approve the settlement 

and should not be rjqulred to pay the 

deductible.

I am satisfied from the arguments 

of counsel that the defendant's position is 

the sound one. In fact, it did not approve 

th9 settlement and should not be -required to 

pay the deductible. 1 am going to grant 

summary judginent for tho defendant. 

Accordingly, I will deny summary judgment 

on behalf of the plaintiff.

CERTIFICATE

I, LINDA LOPES STEIN,
Shorthand Reporter of the State 
certify the foregoing to be- true 
to the best of my knowledge and

7^ / '

m

LINDA LOPESySTEIN,
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SEP 1988

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION-HIDDLESEX COUNTY 
Oock«t No. L 37214-84 
Appellate No. _ _ _ _ _ _ _ _ _ _ _ _ _

T-v' • ■ ■ . 
: , 'V. :

i¥:

AMERICAN HOME ASSURANCE 
COMPANY, INC.,

Plaintltf,

-v«-

HERHANN'S WAREHOUSE CORP., 

Defendant.

Transcript Of 
t Judge's Decision

AUG 7 1987

SUPREME COURT 
Friday, May 0, 1 987 OF NEW JERSEY 
Middlesex County Courthouse 
New Brunswick, New Jersey

BEFORE:.

THE HONORABLE ROSEMARY K. REAVEY, J.S.C. 

Transcript Ordered By: Daniel C. Nowell, Esq.

APPEARANCES:

DeGONGE, GARRIYY & FITZPATRICK 
BY: DANIEL C. NOEWLL, ESQ.

For the Plaintiff

THOMAS J. SHAHY, ESQ.

BY: WILLIAM J. SHIPERS, ESQ.

For thu Defendant

IKS CITTONE, C.S.R. 
Official Court Reporter 
Middlesex County Courthc 
New Brunswick, New Jersi

COMPUTER AIDED - TRANSCRIPT
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(Le9al argument deleted.)

THE COURT: Thank you. I think the

iasuea have been very adequately brleied 

and covered in the papers that have been 

£ lied.

I am not sure anything was quite as 

clear when the original summary judgment 

motion was made. However, we now have the 

benefit of the Appellate Division opinion 

clearly indicating that there is an 

obligation to pay the deductible, unless it 

is very clearly enunciated in the policy 

that the insured can become involved in the 

decision as to whether to litigate or not.

The only issue that is before this 

Court on the summary judgment motion is 

whether the deductible amount is 420,000 or 

440,000, and that does turn on the language 

of the policy as to whether this was an 

unexplained lose or not. in which instance 

it would be the 440,000 deductible.

I agree with Mr. Shipers, it is not 

unexplained. I don't think Mr. Nowell 

nrgucs too strenuously that what happened 

to the two truck loads of merchandise
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overnight was that they were stolen.

They were In ract located in sone 

discount or some of them were located in 

some discount store at some later date, 

and I think clearly that Is not an 

unexplalneo loss, but rather a theft of a 

product, and the 120,000 will apply.

The Interest, as fhe prejudgment 

Interest, Is a more difficult thing to 

decide, because It Is Ip. the discretion of 

the Court, and beca'iae of the very 

substantial amount of time that has passed 

from the time that the demand was made up 

until the present time, as somebody 

Indicated It was from 1983 that the 

original uemand was made by the Insurance 

company to Hermann's to pay the deductible, 

and 1 don't think truly, until today, that 

amount has been determined as to whether it 

was *20,000 or *40,000.

Along those lines, it seems 

reasonable to me not to Impose any 

requirement of prejudgment Interest.

The judgment will be entered in the 

Amount of *20,000.

COMPUTER AIDED - TRANSCRIPT
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1 suppose you won, Hi.. Nowell, so 

you will submit the order.

MR. NOWBLLi Ves, your Honor.

THE COURT* All right.

HR. SBIP.^RSi Thank you, your

Honor.

NR. NONELI,! Thank you.

>iv fc «■?
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CERTIFICATE

I, IKE CITTONE, C.S.R.t « Certified 

Shorthand Reporter of the state of New 

Jersey, do heteoy certify that the 

foreqoing is a true and accurate transcript 

of my original stenographic notes taken in 

the above matter, to the best of my 

knowledge and ability. M:.
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