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PRE-FILED FOR INTRODUCTION IN THE 1978 SESSION

By Assemblymen BURSTEIN and BATLE

Ax Act concerning disclaimers of transfers by will, intestate sue-
ession or under powers of a testamentary appointinent, and

supplementing Title 3A of the New Jersey Statutes.

ox)
&

E 1T ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. As used 1in this act:

a. A ““present interest’ is one to take effect in immediate posses-
sion, use or enjoyment without the intervention of a preceding
estate or interest or without bring dependent upon the happening
of anv event or thing.

b. A “futurc intercst’ is one to take effect in possession, use or
enjorment dependent npon the termination of an intervening
estate or interest cor the happeniug of any event or thing.

c. An “‘heir’” means a person, including the surviving spouse,
entitled under the statutes of mtestate succession to the property
of a decedent.

d. A ““devisee’” means any person designated in a will to receive
a devise, but does not mean a trustee or trust designated in a will
to receive a devise.

e. A ““devise,”” when used as @ noun, means a testamentary dis-
position of real or personal property and when used as a verb,
means to dispose of real or personal property by will.

2. Any person who is a devisee or beneliciary under o testa-
mentary instrument, or appointee nnder a power of appoiutment
exercised by a testaueniary lustrivnenf, melwding o nerson suc-
cendding to o diselaimed interest, or an hoir may disclaba in whole

e slgve DS

Exriavatron—3atter cnrlozed in bold-faced brockets Tthm.
is mot enaried and is iniended to be emitied it
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orin part the right of suecession fo any property orv interest therein,

iy o dise

including a futore interest, hy {il feimer under ihis ach.

b diselidmer may be of a fractione! share’

*erpressed as either

a percentage or dollur amount,” or any Limited interest or
eslate.™™

3. Tie instrumeut disclaiming shall be in writing, signed and
ackunwledzed by the person disclaiming, and shall (1) deseribe
the property or interest disclaimed, *end iy reel preperty, the
municipality and county whercin the real property is situated®
(2) declare the disclaimer and extent thereof.

4. A disclaimer on behalf of w decedent, minor or mentally-
incompetent person may be made by the personal representative
of the decedent or the guardian of the estate of the minor or
mentally-incompetent person. Such disclaimer shall not be effec-
tive unless, prior thereto, the perzonal represeutative or guardian
has been authorized to disciant by the court having jurisdiction
of the estate of the decedent, minor or mentally-incompetent per-
son, after finding that it is advisable and wiil not materially
prejudice the rvichts of creditors, devisees, heirs or beneficiaries
of the decedent, the minor or mentally-incompetent person or his
creditors, as the case may bhe.

5. a. The instrument disclaiming a present interest shall be
filed not later than 9 months after the death of the decedent or of
the donee of the power.

b. The instrument disclaiming a future interest shall be filed
not later than 9 months after the happeuing of the event which
determines the taker’s right to possession, use or enjovment of the
property or interest.

c. The time within which a disclaimer shall be filed may bhe
extended by the court for reasonable cause, and on notice to such
persons and in such manner as the conrt may direct.

6. a. The disclairier shall be filed in the office of the smrrogate
or Superior Court in which procecdings have been commenced or
will be commenced for the administration of the estate of the
decedent or deceased donee of the pewer. A eopyv of sueb dis-
claimer shall also be delivered in person or mailed by registered
or certified mail to any personal representative, other fiduciary of

the decedent or donee of the power ““or te the Iolder of the legal
title to which the interest relates™ . .

*Th. If real propervty or any interest therein is diselaimed, 2 copy
of such diselaimer sholl T filed in the office of the clork or register
of deeds and mortgages of the conpty in which the real property

is sitnated. 3*
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of lle clerl or vegisier of decds and morigoges of
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Dicl tie real properiy is ctbualed, Eaclt cousty ol

-

c‘f deeds ond sworfgages shball provide a Laoolk to Tie e
claimers™, so arvanged that fie may record thereii:

(1) The name of the disclahinant;

7

(2) The name of the decedent or the name of the dowee of ihe

power of appointment;
(3) Thelocation of the properly;
(4) The filewumber of the county clerl:’s office or the office of req-

ister of decds and mortgages indorsed upon each 1

(5) The date of filing the disclaimer.
The county clerk or the register of deeds um! mosz/ams shall

maintain in said record an alphabetical index of the names of oll

disclaimants stated in any disclaimer file, and also keep in his
office for public inspection, all disclaimers so filed therein®
7. Unless the decedent or donee of the power lias otherwise

provided, the property or interest disclaimed devolves *"(/(4) as te

a present interest,”™ as if the diselaimant had predeceased the
decedent or, il the disclaimant is designated to take vuder a power

of appointment exercised by a testamentary instrwent, as if the

disclaimant had predeceased the donee of the power™ L. A future

interest that takes cffect i possession or enjoyment after the teral-
nation of the estate or interest disclaimed takes eieet as if the
disclaimant liad predeceased the decedent or the dounce of the
power. "
had died before the evenl determining that the taker of the pi

yand (D) as to a fulure interest as if the disclaimant

erty or interest lhad become fiuolly ascertained and Fkis fff!(’f‘(’sl‘r
mdcfeasibly vested.™ A diselaimer reiates back for all purposes
to the date of death of the decedent or the donee of the power,

8. The right of a person to dizelaim property or uny iuterest
thoerein is barred if the property or interest 1s seized under judivial
process issuned against the person before the expiration of the
period i which he 1s permitted to disclaim; or if Lefove the ex-
piration of the period in which he is permitted to diseluim, the

person (1) accepts or exercises control as beneficial ewner over

all or any part of snely properiy or iuterest; or (2) volun
transfers or encumbers or contraets to transfer or encumber il
or any part of such property or infevest; or (3} diseluims or

attempts to disclaim all or any part of suelt propeviv or 1ntores

in fraud of his creditors as set forth in the Uniform I'rauda
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9. "ho dlecladier or Phe written vaiver Fio diselaim

shall e binding uron the dinelnima

vving aud ol
persons claiming by, througeh or under him.

10, The right to disclaim eviste nolwithstu

—

on the intercst of ithe dizcluimant in the noture of a
provision or similar restriction.

11. This aet does not abridge the rizhi of a person fo waive,
release, disclaim ov venounce property or an inferest thevein under
any other statute.

12. Aninterest in property exizting on the efiective date of this
act as to whieh, 1f a present interest, the time for filing a dis-
claimer under this act has not expived, ov if a future interest,
the interest has not become tdefeasibly vested or the taker finally
ascertained, may be disclaimed within 9 months after the effective
date of this act

13. This act shall take effect imnediately.
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8. The right of a person to disclaim property or any interest
therein is barred if the property or interest is seized under judicial
process issued against the person before the expiration of the
period in which he is permitted to disclaim; or if before the ex-
piration of the period in which he is permitted to disclaim, the
person (1) accepts or exercises control as beneficial owner over
all or any part of such property or interest; or (2) voluntarily
transfers or encumbers or contracts to transfer or encumber all
or any part of such property or interest; or (3) disclaims or
attempts to disclaim all or any part of such property or interest
in fraud of his creditors as set forth in the Uniform Fraudulent
Conveyance Law (R. S. 25:2-7 et seq.); or (4) executes a written
waiver of the right to disclaim.

9. The disclaimer or the written waiver of the right to disclaim
shall be binding upon the disclaimant or person waiving and all
persons claiming by, through or under him.

10. The right to disclaim exists notwithstanding any limitation
on the interest of the disclaimant in the nature of a spendthrift
provision or similar restriction.

11. This act does not abridge the right of a person to waive,
release, disclaim or renounce property or an interest therein under
any other statute.

12. An interest in property existing on the effective date of this
act as to which, if a present interest, the time for filing a dis-
claimer under this act has not expired, or if a future interest,
the interest has not become indefeasibly vested or the taker finally
ascertained, may be disclaimed within 9 months after the effective
date of this act.

13. This act shall take effect immediately.

STATEMENT

This bill has been prepared by the Division of Law Revision of
the Legislative Services Agency after study and consideration of
the provisions of the Uniform Disclaimer of Transfers by Will,
Intestacy or Appointment Act drafted by the National Conference
of Commissioners on Uniform State Laws and the laws presently
in effeet or proposed in the states of New York, California and
Pennsylvania.

New Jersey does not have a statute authorizing disclaimers and
the law in this State is based upon common law principles relating
thereto.

ﬁ‘/?[/%?
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This bill will correct historical limitations that exist under
New Jersey law and will provide clear procedures for accomplish-
ing a disclaimer.

Under our existing case law, only gifts under a will can be
renounced or disclaimed. An heir succeeding to an intestate suc-
cession is not permittted to disclaim or renounce. Under this bill
an heir succeeding to an intestate interest will be in the same posi-
tion as that of a devisee under a will and will be permitted to
disclaim or renounce the intestate succession.

As provided in the bill, a ‘“‘present interest’’ and a ‘‘future
interest’’ which are defined may be disclaimed.

The bill further prescribes the form of the disclaimer instrument,
the time within which it must be filed, where the instrument shall
be filed and delivery of copies to interested persons. The time
within which a disclaimer shall be filed may be extended by the
court for a reasonable cause.

As provided in section 4 of the bill, a disclaimer on behalf of a
decedent, minor or mentally-incompetent person may be made
by a personal representative of the decedent or the gnardian of the
estate of the minor or mentally-incompetent person. Such dis-
claimer shall not be effective without authorization of the court
having jurisdiction over the estate of the decedent, minor or
mentally-incompetent person upon a finding that it will not ma-
terially prejudice the rights of those classes of persons therein
described.

Section 8 of the bill sets forth the grounds for barring a person’s
right to disclaim. A disclaimer or written waiver of the right to
disclaim is binding upon the disclaimant or person waiving and all

persons claiming by, through or under him.



ASSEMBLY JUDICIARY, LAW, PUBLIC SAFETY
AND DEFENSE COMMITTEE

STATEMENT TO

ASSEMBLY, No. 19

with committee amendments

STATE OF NEW JERSEY

DATED: FEBRUARY 23, 1978

This bill has been prepared by the Division of Liaw Revision of the
Legislative Services Agency after study and consideration of the pro-
visions of the Uniform Disclaimer of Transfers by Will, Intestacy or
Appointment Act drafted by the National Conference of Commissioners
on Uniform State Laws and the laws presently in effect or proposed
in the states of New York, California and Pennsylvania,.

New Jersey does not have a statute authorizing disclaimers and the
law in this State is based upon common law principles relating thereto.

The committee amendments provide a specific procedure for the
filing of disclaimers, which will provide a uniform procedure for such
filing throughout the State.



SENATE JUDICIARY COMMITTEE
STATEMENT TO

ASSEMBLY, No. 19

STATE OF NEW JERSEY

DATED: JUNE 25, 1979

This bill has been prepared by the Division of Law Revision of the
Legislative Services Agency after study and consideration of the pro-
visions of the UUniform Disclaimer of Transters by Will, Intestacy or
Appointment Act drafted by the National Conference of Commissioners
on Uniform State Laws and the laws presently in effect or proposed
in the states of New York, ("alifornia and Pennsylvania.

New Jersey does not have a statute authorizing disclaimers and the
law in this State is based upon common law principles relating thereto.

The bill establishes a specific procedure for the filing of disclaimers
which will provide a uniform procedure for such filing throughout the
State.

By committee amendment, the bill was changed to permit a dis-
claimer of a fractional share or any limited interest or estate and to
clarify the language relating to the time at which the disclaimer of a
present or future interest in property takes effect.

The committee also wanted clearly stated that the definitions of
“present interest’” and ‘‘future interest’’ contained in the bill are not

intended to apply for the purposes of transfer inheritance taxation.
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ine signing of these last eloven bills waovis the culinination of o

seven year effort to update New Jersey's prol

i)

nost modern and enlightened codes ix

The first part of the probate refor:

Burstein, was enacted in 1977. The final sted will be the reovganization of

Title 3A, which contains the probate law, to ma2ke any necesszry technical]

and minor substantive clianges. This process should be completed by the end
of tne year.
Byrne said that in preparing the predbzic reform packags, his staff angd

the legislature worked closely with the Coz=iztee of Real Property, Provate

saozliation.

e
n

and Trust Law of the New Jersey State Bar

He commended the efforts of Assemblymen 3urstein, attorneys Alfred (. Clepp,

v

Richard F. Lert and Harrison Durand ot the N=w Jersey St

Ax

ate Bar Association, and
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Maurice Gold of Legislative Services, "as well as the many other peonle whaze
talents contributed to this major revision oI the New Jeréey prebate law.™

These are the bills the Goverrnor signed today:

A-18, which helps prevent the disinheritzaace of a2 husband ox Qife’by 2
the surviving spouse to elect to take one-thlzd of the deceascd parson's au
estate.

Under prior law, New Jersey was one of the few states that allonegd
and wives to disinherit each other.

An augmented estate is defined in the bill @5 being the deceascd parsop’

estate, minus administration and funeral cests, plus various kinds of proporty

fed
L

)

transfers made by the decedent and other typzs ol interosts.
The independent wealth of the surviviug busband or wile Is credited ssnips:
the elective share, as is any property the surviving spouse voeceivaed [rom tha

deceased person. Only the batence, if  any, may be collected

-from the electiye share.
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A8, which revises the MNew Jevsey low governing the appointeonts, durjoen

e

rights and obligations of guardians for minors or nental incomnpetoars

The bill modernizes the definition of o eatal incoapoetant Lo rann

a pevson

impaired by montal illness cr iental d;ficiaicy or by a physicnl illnass or
disability, chronic uvse of drugs, chronic alcoholism or cther cause "t th
thhat he lacks sufficient capacity to govern himself or mange his alfairs."

Thevbill sets forth rules and guidalines governing the powars and duties of
the guardian of a2 minor or of a mimor's estate and the powers of the co
such cases,

A-€, which permits a sun of vp to $5,000 per year from aa estate to bo

g
jot)
=
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to

or on behalf of a minor beneficiary without the nece

ssity of formally appointing a
guardian of the estate in certzin cases. -

The money, which can be paid to the parent, legal guardian of thz mipo

r, adult

wvho has custody of the child and with vhoz he resides, or a finmancial institution,

. N 1 . - -
must be applied to the "support and educational needs of tha minor."

Any excess in a gilven year wmust be presorved for the future support of the child,

and any balance remaining must be delivared to the minor when he reachss

A-19, which clarfies the law goveraing ¢ 2 mentary and

I
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inte state transfers.
Clarification of the lew was particularly important because of the Federal
gift tax consequences a beneficiary may face if he makes a disclainszr Qeered

untimely under the law.

£y

A-20, which abolishes the ancient rigats of dower and curtesy. Dower

t

right of a surviving wife to pussession for
/estate owned

~

he rest of her lifc of on2 half the real

in her husband's name. Curtesy is the corresponding right for surviviaps

A-21, which permits the court to authiorize, direct or ratify trausactings
regarding the estate of 2 minor or menlol dncozpatent in situstions W

continuing services of a lezal guavdian ave uanceessary.,
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The bill broadens the defiaition of oo &b .nt parson to Inslods Vit Boraan
vihio s disappeared or been confined or deraincd by o foroioa porar" oo elitinate
sp=cial treatment of war ahsentecs

A trustee for the absentees proporty cannot b apponintod unloss

is endangered or if it is neaded to previds support, care ovr welfnre ro

person or his dependents.

A-1624, which broadens the powers of fiduciaries to pormit them to sco

" Al L(‘,
dispose of, manage develo improve, exchanzs, partition or 2bhandon 2a eorara aeeas
> L= > b PR B & 3 il Yoot oDugal,

A-1625, which makes two technical amendnents to the "Prudent Investimentr Lo-s.™
This law gcoverns the inpvestrent powers of fiduziaries ia MNaw Jorsevy.
4 g Yy
ot 1Al 1 o =3 PRENE JP S . .. . .
f&l£§20, which is a compreheasive revision of the lau zoverning Eultlplﬁ—garty

A~3144, which clarifiesand revises the lzw governing the disclaimar of
nontestementary transfers.
A-3335, which significantly

for trustees and guardians and g

swhich fiduciaries may tzake annually without a couxrt order.

A corpus commission isthe renumeraticn e fiduciary receives for hig

-rendered "in administering the principsl uader his control.

This bill changes the formulation calculating a trustea®s corpus
S P

-

conmission by providing for increased cozmissions where the len

A ]

long.
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. UNIFORM DISCLAIMER OF TRANSFERS BY WILL,
. - INTESTACY OR APPOINTMENT ACT

I L

1578 ACT

.

Table bf Jurisdictions Wherein Act Has Been Ado:p!éd

Jurisdiction " Laws Effective Date . ) Statutory Citation .

1-i~197%

hly . UHﬂovS" ..... arevaa) 1978, PAC
S 79-328

Xameas . .......... 1963, . 367
Kemmucky ...........1 1974, ¢ 329
Maine ...... e 1975, < 311
Lo MNorth Carnlina ..... 1975, & 371
HE] Orgon .....c.... ... ] 1975, ¢ 480
43

2| * Date of approval.

3.M.A ch 110V, § 27,0

7-1-1968
6-21-1974

K.S.A. 59-2291 ‘5 59-2293.
KRS 394.510 to 394.530.
3~21-1975 * 18 M.R.S.A. 5§ 1271 to 1278.

T10-3-1975 G.S. 3§ 31B-2 to 31B-7.
1-1-1978 | ORS 112.650 to 112.647.

T Historical Nots

‘the Unlform Disclalmer of Transrers by-Will, ntestacy or Appointmeht Act was
pproved by the National Conier2nue of Commissioners on Unliorm State Laws ia
1473, ’

General Statutory Notes

Sectinna 1 to 6 of this Act have been -

Maine, 1,.1973, ¢. 540, repealad 18 M.

AeH-
[N
ec Ty

R Sialid

o fmamnts ©

e
¥

eoopted as revised sectlon 2-81 of the
Uniform Prooate Code via a 1975 techni-
cal amandment to the TProbhate Codez.
See =egtion 2-2301 of the Probate (lode
and *hs comments thereto, infra, this
s1polement,
{titmoia. The Ulinois Act Is A subastan-
tL:l adoption of the major provisiona of
Uaiiorm Act, but containg numerous

matter which cannot be clearly indicai-
ed by statutory notes.

iTansas. The Kansas Act is a anb-
sr.ntinl adooddon of the major »rovi-
n8 of the Uaniform Act, bat contains
e rolus varfations, omissions and ad-
i mAatter which cannnt be clear-
¥ irdieated by stacuiory notes,

variations,  omissions and additional -

B.S.A. §§ 1271 to 1273, which previousiy
constituted che Uniform Disclaimer of
Transfers by Wil Act, and reenacted
said yUrnirorm Act a3 part of the Maine
Prooete Code in 13-A M.R.S.A. § 2301,
effective JSan. 1, 1531, While the re-
enacted Maine Act remaing a substan-
tial adoptioa of the Unlform act, it now
containg mwmerons variatrions, omissions
and additioral matter which cannot ba
‘ctearly lnaieated by statntary notes.
Narth Carotina. The North Carolina
Agt i3 2 substantial adoptlon nf the ma-
ior orovisions of *he Uniform act, but
contains numervia variationsz, omissions
and additional matter which cannot be
clearly indfcatad by statutory notes.

Commlsslonary® Prafatory Note

Mhese Are Many Mstances.in which, either because of failure to plan effectively

[the

ause of unforesesn change of nircumatauces, tranafers ar death or gifts

imupose nnexpected expense or hardship upon the recipients. The hardship is
poetionlarly scute when *he assets ars lmited.

TR R I VIR P S

“Joea efficient utlization of limited cesources by the family and other 2state
planning objecdves, which for ons rrasoen o« another eannot be attained before
donth, cAn Sometilmes be accomplished after death by zecourse to the common
‘aw izht of renunciarion, or “disclaimer”-—a right which i recognized in virtnat-
1y avery state as bolding that a giit under a will canaot be forced apon 1':}1‘9 leya-
tes if he chooses not to accept it. IHowever, sven though the right to Adisciaim
% well established, the cowmmon law principles leave much o e desired in the
wav of completaness and certainty. ‘ »

tIigtorically, only gifts under a will, i. e, testate succedsions, could be re-
pouneed: for reasons related to feudailsm an heir wns not parmitted fo reject
Iiis intestate share,

The Tight to muke parfial disclaimies has, under comizon law, depended on ‘wheth-
er the gift is severable. If the will gives Blackacre and Whiteacre to A, be can ae-
eopi Blackacrs and resounce Whiteacrs, hot if the will gives him only Blackacre, he
exanof accent half and reject the othsr holf. If the will gives B u 31000 legacy,
L~ toav not, it asema, accept 3300 and reject $ha palance.

21
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DISCLAIMER OF TRANSFERS BY ¥iiL, ETC.

VWhile the basic richt has been recognized, the procedure for accomplishing a
disciaimec, the time limits for doins so, the dixposition of the disclaimed proper-
ty, and the effect of the disclaimer on the vighty oF othery uce often v
Legislation is needed to strip away listorical limitations and providc

cednres. . ) . ) .

In some states codifiers have beecn unwilling to inchuwie in a probate code stat-
uies relating to deads and contractusl arrangemenrs such nag trusty and insur-
For this reason, companion aniform acis have beea proposad, one dealing

ance.
the nther with inter-vives fraasiers, A thind aet,

with transfers ai deach and
Ireing an integration of the separare arts, was sleveloped for use In stutey where
the codification system is.able to accommoedate o sivgle law dealing with both

types of {ransfers and where a single srante 8 peeferred.
The uniform acts are generally similar to legislation developed by the Section
aHon in

ge
on $teal Proverty, Probate and Trasr Law of the Amacican Bar As

1968 and puablished in the Summear of 1988 Journal of that Saction. he A.B.A.
peoposed legislation was in turn based upon ¢ 58 of the Model Probate Code
(1948) which extended the right of discialmer to intestate as well as testate suc-
ceszion and permitted partial as well as il disclaimers, and on § 15b of the
illinols Probate Act (1961) which applied the cight of disclaimer %o futurs in-
terests and to inferests under the exercise of a power of appvintmect, This latter
was dictated by the frequency wirh which modern-duy wills or trust agreemesnts
lenve property on a life estate {legal or squitabie) co u widow, with cemainder
o the decedent’s children. 1F a ebild should wish to disclaim his shave, the cownien
1w hag been unciear on when he nowsc renovnce and by whnt wmsthod.  See Estate
i Page, 113 N.T.Super. 582, 274 A2d 814 (1#70). Aithough many states have
legislation reflecting those concerns, the statutes are vasied in the coverage and
procedures employed, resulting in much confusion and nncertainty.

The disposition of disclaimed nropacty has been one of the more difficulr prob-
lenry presented im lezisiaddon on disclaimers. The approach taken in the Acts is
tn enalogize dizclaimer io lapse and dispose of the resonnced intersst ay if toe
disclaimant hal predeceased the testatos in the cuse of a diselaimer of a present
interest aad as if the disclaimant had predeceased the termination of the peeceding
fnferest in the case of a disclaimer of a future interest.

<

i

A3 reypects the time for making disclsimer, thr vommon law pnsad oaly a
raguirement of ressonableaess. The Conference concluded that a specifie period
hed werit and suggests 9 moaths,  he loagsr the w allowsd, the greater the
¥ of counduect inconsistent with rejection of tha zift and indicative or impliad
eptagee; the shorter the time= allowsed, he greatec the risk of not having fall
Sep HBroadhag v. U. 8., 319 ¥F.Bupp. 747 (3.D.

ormation for intelligent action,
Y. a1970).

The Acts codity the doctrine of *relation back’, which has the sifect ot pre-
venting a succeszion from becoming ooperative in favor of the discldimaat. They
alzn declare that the reiation back =ball be “for ull pucposes” which would in-
clude sreditors and taxing aathorities, aud it has heen so uweld under similar stat-
utes, Latate of B =2

ansen, 109 JTLApn.2d 288, 248 N.E.24 709,

The Acts specifically state thai a limitatien in the nature of a spendthritt pro-
f¢lon o¢ similar cestriction will oot aftset the right to diselaim.

‘he Tax Raforma Act of 1978 introduced into the Tnrarail Revenuve Code the
pt of a “qualified disclaimer” by he addition of Rection 2318, and, for trans-
creating an interest o oa dizclaimant made after 1978, the cequirements of
HucHon must be met in order for a diselaimed intarest to be treated as naver
ving heen transferead to the disclaimant for Faderal estaie, gift and zeneration-
pping fax purposes. As to *he manner of making disclaimee, the Acts are ron-
wat with the new Faderal renuirements. As to tha time for making disclaimer,
icts incorporace the time requisunents of Neegon 2518 only for disclaimers
h are subject to that Saction and -which specifically stave that they are intend-
1 10 quaiify thereunder; the dreexisting {and geuerally mora liheral) cdme rs-
iirsments have been retained for disclalmaces not subizet tn that Section or not

L‘z«tendéd to qualify therennder,

e % it 8 1 = o ~soees
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(:.) declare tha disclg
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) Who Alay Disclain
1wy geitled that the
foty wader a i had
t oo reject 4 Tepa,
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dd, 3, 108, 108 Haog
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Vie v. Flanugin, supraj,
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Right to Disclaim Successlon.
Time nf D'4f>lmmcr~'¥Aivery
Effect of Lisciaimer.

TWajver and Har,
Exclusivaness of Remcc’y.
Applecadon. .

sror D

5 e

Ba it enacted ........

3 1. [Right to Disclaim Succession]

A person, or the representative of a deceased, incapucituted, or protected per-

Lin, dovises, lecatee, person succeeding to a dis-
Ll.umed interest, beneficidry under a testamentary

=on, who is an heir, next of 1

. Uniformity of Applicntion and Con-
strretion.

8. Short Cltla.

7. Repesd.

0. Time of Tzaking Eifect,

7 instrument, or ‘i(V)O!IItPQ un-

Cer a power of appointruent exercised by a re\mmeumry instrament, may dis-
of snceession to any properiy or interest

cizim in whole or in part the right

therein, including a future intervst, by delivering a written disclaimer ©

this Act.

ander

A disclaimer may be of a ’Trachozml share or any limited interest or
estare. The instrument shall (1) deseribe it

@ property or interest disclaiined,

12) deciare the disclaimer and exteat thereolf, and {3) be signed by the dis-

claimant,

Commlssionery’

Who Moy Disclaim: At common law

was seitled chut the taker of prop-
erty under a wiil had the right to ae-
cept or reject a legacy or Gevise (per
Abbarr, C J.in Townson v. Tickell, 3 B.
& ald, 3, 126, 108 Eng.Rap, 573, 576).
The same rule prevails in the United
tates {Peter v. Dotar, 343 1, 493, 175
&8 (1931), 753 ALR, 890), Ttia
2id That no one can make Anoiher an
;ner of an estate agaiast his conzeat
7 e"ww; it 1o bim. e, for exaropls,

yle v, ¥lamagin, 831 1L _t)i J.(“’
w848 (13-8), 60 ALR. 305

“TThe law i3 clear that a leguies or
2ee i3 under no cbligation fo ze-
('x:_nf A testamencary gift . ..
he may renoance the gift, by
whieh act the sstate will descend to
the heir or pasy in some other dicee-
: nnder the -¥ill |, ”

TG
o

ot}

SA ey e

gy
2
1

‘nder the fuls permitting the dis-
daitier of tesiabn successionsd, the dis-
intraed ittarest veiared back to the
dnre of thee testatoe’s eath so that the
iniecest did nok yest in the grantee nt
romaiied in the original owuer as if
tua wiil had nevar peen executed {(£eo-
ris v, Wlanavin, supra),

ke the Jevizes or lexatee, an heir
had ao common law power to prevent
[1+ssage of fitle to himself by disclaimec.

o
o

A Lmir at aw is the only person in
whom the faw of Zngland vests prooer-
ty, whether he i1l or noi,”” declares
Wiliams on Haal D"o')erty, and adds,
“2wn diselaimer that he may make will

have any effect, though, of courye, he

-,

09
)

Comment

HMAY #9 3001 84 he plpas?s dispose of
the proverty by ocdinary couvvayance,”
(Wlhmm an Law of Real Property
TS O[2d AmLAA85T7], See also 8 Paze
oa Wills [ Bowa-Parker Revision| Sec-
tivn 49,10

'The difference between testats and
Tarestate successions in respeer o the
rizht to disclaim, hay prodnced a4 anm-
her of Wozical and undesitable coun-
sequences.  An heir who sought fo re-
Jeet hiz inhecirages was subjeeind to

the Wederal zift tax ou the theory that
sinee he conld not prevent tae passage
u" itla to himselr, any gwet done Lo rid
Wimself of che interest necessarily in-
vowvad a traasfer sabject to gift iax
Iability [ Jaedenberg v, Com’r, 158 &,
24 83 (Rth ("‘Ir_) cect, denied, 244 TS,
Ah3, 73 3.0 18, BT TLEA.2Q 850 (1952)
'*’g 17 T.C. (1951); Maxwell v,
IS om'r, 1T DO, 1389 {1532). Sea
Yaurd r'ren O::iy (tod Can Muke an Heir,
AR V. LDy, 583 Appotation 179
AR, 43537, On the other hLand, a
lozuiege or devisse who rejected a iagavy
er cdavise under a will tacurred no
sach fax coasayusncees {Drown vy, lont-
zuhn, 63 I.2d 914 (Beh ic)), cort. de-
nied, 200 U.3. 841, 34 3.Ct. &0, 78 L.Z4A.
357 (A0 . i
fection 1 plsees au heir on the same
basls a3 & devisse or legutee and pro-
vides that te and others uapon whom
gnecessions may slevolve, haye the full
right to disclaim in whole or in part the
passage of propecty to thewm, with the
anmne legal consequenced appiying in all
such cases,




§ 1 DISCLAIMER OF TRANSFERS BY mbL, N

Succeasive disciaimers are permitted
by the express laciusion ui “person sue-
ceeding to a disclaimad interest” among
those who tay disclaim.

Bfw?fic-in,r'l," The term beneficiacy i3

used in a odroad seaxe to ineh de any-

person entitled, but for his disclaimer,
to Possess Or wujoy an cqmmulp or lv' al
incerest, present oc futuse, in the prop-
ecty or interesr, including « power to
consume, appoiat, or apply it ior any
purpose or to eaforee the traunsfer in
any respect. A donee of a power of
appointment sz embraced within the
term and may disclaim the power in
whole or in part, The righc to disclalm
a power of appointment is iz addition
to any right to release or reduce the
nower under any other statute or com-
mon law,

Section 1 axtends the right to disclaim
to the represeotative of an fncapacirat-
ed ot protected person. 'This accords
with the zeaeeal rule that the probate
or sucrogaie court in the exercise of
t3 traditonal jucisdietion over tha per-
son and estate of a minor or incompe-
teat may authorize or direct the guard-
van congervator or cominittee fo exer-
cise the rizht on behalf of his ward
when it i3 in the ward's interest to do
so,  Dnvis v. dMather, 309 TI1, 284, 241
NUEL 209 (1822).

Section 1 «lso extends ithe right to
disclaim to the representutive of a dece-
dani, "'be rizght to disciaim was often
vigwed as perqnnal to tae one eotitled
to exercise it and ag dying with him, bat
ihe prevaillng view now is that the tep-
resentative of a deceassd person may
cxercige hig right to diselaim, aud the
At adopts that posidon. [Rolin v.
CLER., BR8 2 363 (2d (,1" i978);
Istate of Hoeniz, 86 T.C. 471 (1976).)
YYhether a disciaimer by the repres-n-
tative of a deecedent muast be aporoved
by the peabate conrt is not specitieatly
tenlt with in the Act. Ct. Uniform Pro-
bate Code, Section 3-711.

Although Section 2 extends rhe time
Uinitation for a minor to make a quali-
fied disclaimer uatil 9 moaths after his
renching aye 21, the Act geuneraily
makes no provision for nn extension of
time to Qisclaim or other relief from 2
wtrict observance of the staturocy re-
quirements tor disclaimer, and the time
limitatious for expressing the cight of
divciaimer anpiy to personsg deceased or
under disabiiity as wail as to others.

What Mnry be Disclaimed: Section 1
specifies that the “succession’” to any

[

property, resl or pzrivgal or intarest
meu:m wmay be disclalmed, and it is

E "d W 'lr‘uh"‘ it derivey by way
£ a2 powar
>p-m.cmer1c Ur Gl It wonld
inciude the rignt to rencunce aay sur-
vivorsidp inrereast in the comamustity in a
commugnity prope;tf stare. Of. U, S, v

Mitehell, 403 U3, 190, 91 5.Ce 1V
'L B.2d il)h (1971), ooy’ 2430 224 1
(5th Cir. 1570y, uify 51 1.0, 541
(1969).

FHubure Imbereqtp: Zeertion 1 conterm-
nlates the diselaimer of fMitiare intereats
by refersnce to “bepeficiacy uader a
testamentary  instrument”  an
pointas umdec a power of ar ,[(n
’.Ehe time for ma
is dealt withia Jee oa‘)

Partinl Dizclaimer: The status of
partial disclaimzrs has been uocertain
in many states. The resuit h2s often
turnz2d on wheather the 2 3 “sever-
asle™ or cousticutes a “al
gate’ zift [Salesby v,
cine Bank, 305 {Il 27, 89 N.E2d 269
{(1946); UVrowa v. Houtzaha, SuDraRl.
Section 1 mukes It viear that a nartial,
a3 well as a total, «

Shura Duv also a di
limited intersst or estate, "
the incideats of owaership of property
may be disciainied. Hor example, if a
fze Is deviged, the devisee may umimm
41l but a iife egtute,

Diserationary admml
-0t powers
been held to oo
intecani and sapiser §
er,  arate of Harcry C. Jdaecker, 93
O 1868 (1972). A partial diselaimer
of 4 power of appointmen: includes ihe
o=sibility of reducing oc lmitng the
f 2r #s to amouar, obhiscty or condi-
tious. ’
Alethod of Discliinding: In many
stuies ao satisfacrory caze law has ex-
isted a3 o the form cad manner of
naking disclaimers of devises or lega-
cies under wills,  Ses Annotadon 93
ALRIE1 8—3What Constinfes or Is-
tabiishes Heneadclary's weptance of
:{Ar- wunciation of Bequest or Devise. Ba-
d cuertainty of ritles and the ex-
A)t‘(lltl()!lﬂ ndminisiracden  of  estates
makes definitevess desivabie o this
vtjor 1 requires = disclaimer to
2 terestf
dl«l tmed; (A dr\‘.a.e thp diselaimer
and the extent thereof; and (i) he
signed by the dJdisclaicant.

severapis’
fial diselaim-

Ligrary Reafsrences

Teascent aand Distribution =72
R IEN~—YIRN

C.J. S Deascent and Disiribution § 64,
C.F.3. Wills § 1132,

24
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DISCLAIMER OF TRANSFERS BY WILL, B1C. 3 &
: % 2. [Time af Dlsclaimar—Deilvary]

: (1) An instrument diselaiming a present interest shall b delivered not 1ater

; thinn (9} monihs after the death of the decedeni or the donee of the powser, An

instrument disgclringing a fucure interess shall be del'v red not Yarer than [9)
months aiter the evenr that defermines that the taker of the prooerty or inter-
est has become finally ascertained and ais interesi indefensibly vested., How-
ever, in either case, as to a transfer creating an interest in the disciaimant
nade after December 31, 1976, and subject to tax uander chapter 11, 12, or 13

: of the Internal Revenue Code of 1954, as amended, a disclalmer intended as

: a gqualitied disclaimer thereunder must specificaily su state and must he de-

i livered not later than 9 months alter the larer of the date the trunsier is roade

or the duy oa which the persoa discluiming attaing age 21,

: (h) T'he disclaimer shall be delivered in persen or mailed by rexgistered or
; cectitiedd mail to any personal repeesentative, or other fiduciary, of the rde-

i cedent or the donee of the power or to the holder of the lagal tifle to which

the interest relates. A copy of the disclaimer may be filed in the (probate}

N court of the county in which proveadings have bDeen commenced foe the ad- :
rraii . winistration of the estace of the decessed owner or deceased douoee of the
yten H power or, if they have not Been commeanced, in whicn they could be comn-
avar- menced., I real property or an inierest therein is disclaimed, a copy of the
fanee : discluimer may be recorded in the offiee of the [Recorder ot Deeds| of the
‘a) county in which the real esftate is sitnafed.*
m.? : @ it Torrens syatem is in effect, add provisious to coraply with local iaw,
§ Commissionars’ Commaat
( Time for Making Disclaimer: At  cepk where the intention to effect a
: common law, no specific Him= evolved  agalified disclaimer ander I'aderal tax
: within which disclaimer had to be munu=,  law requlirey otherwise). Uor the con-

. The only requirement wasz that it be  senuence of selecoing too short o pariod.

: within a “reasonable” time (In re Wil-  see Droadhisg v UL S, 319 F.Supp. 717
go’s Tstate, 298 NUZ, 898, 83 N.m2d (S8.D.W.Va, 1970)  iovolving a  2-
G52 (1949); Ewing v. Ronntres, 228 ¥, wonth wednd fixed by West Virginia
. Supp. 137 (D.CTenadD8)).  As a2 Jaw,
A ia- : ;f‘";:li “}“’”gent }“"}‘*»‘“33 ;”‘7‘ f‘?’l‘;‘hﬁff Ja the case of future iutecssts it
e ¥ the courts (Brown v. Routzahn, &3 gn44id be noted that the pacson heed
s : }1.‘.(1 M4 (dth Cir)), cect. denied,

ot walk il the occurrencs of tha de-
terminative eveut before filing a dis-
ct.a?‘ner, bat may do so at any iima after
ihe denth of the u»‘ wlent or donee, 30
]o.,, as it is made “pot Jater than” the
preseribad parind,

cne ; U8 €41, B4 S.Co €0, 78 L.EQ.
(1933)).  Hection 2 fixes a dafinite
tiine fer making n disclaimer bnt also
; fixes an aiternuative time for making n
quaiifisd diselaimer under Federal inx
law. In the case of » present intecest

passing by teason of the dearh of a Federal Yaw Implicotions: I
. dncedent, the time paciod prescribed T8 have significance under the e
fallows the pattern ot the Toderal estats 6L estate *““f’  geuscatiou-sXipping
; tax law which fizes the rimae for filing h‘ WS, See on Z3LL(a) of ‘\‘,Z’lxeL,[nternal
cstate tax returns in tecems of the decad- reveuaR Lode luposes a4 glit iax 1pon
eni’s death, The time allowed should e trunster of property by gift whether
. overlast the time for filing claimy and  the terosfer G in trast or oiherwise
eontssting the will and enable the ex-  aad whether the gift is direct or in-

i

y e o ; . N ree [ U v o -
: ecutor or administrator to know with  Cirech. Ghe Treasury reg uiations un
certuinty who the takers of the estate  Gof that Section stuie that whero locul
: will be. On the other hand, it shonid 13w gives the beneficiacy, Lelr or next-
nor be wo long as to work against an 00 kin an npguaiified right to refuse to
early determination of the acceptance oo 8CCept ownershin of property
rejecrion of succession to an estate, or to  Letrwl from udecedent, whether by will
intTesse the risk of inadysrtent aece=pi- O DY infestacy, o refusal to avesnt own-

aart

. smee of the benefits of the property, cre- ership .(logs not coustlm.te the nm‘kir}g
i xting an estoppel. In the case of fnture Ofnﬂ zift if fhe_“'“&“*“ﬁ} i3 el within
P interosty the disclaimer period should 4 ‘‘reasonable time” after knowledige of
; ruu from the time the takers of the in-  the aXistence of the transfer
, tevest are finally ascertained and their A “ressonable fime" for «ift tax pur-

) exix indefeasihly fixed both in quan- 1osed is not defined in the Code nr roz-

on i 64 : and in quality (Seifmer v. Wel- ulations for a transfer creaiing aw in-
ML (W24 817 (Mo, 1943), ex-  ierest in n disclaimant before 1977, For
; 25 N
i




thosa trunsfers it has been heid that the
conrty will lovk to the taw of the stares
in detarmining the guesrion, (Brown v.
Dourzann, 63 F.2d 814 {8th {ir) cert,
dented, 280 (.8, 641, 54 8.Ct. &0, 13
Lok, 557 (1833) ), not couciusively, but
a3 ralevant aad baving probative vaine
(Keinath v. U, 1 R, 4h0 B2d 37 (sth
Cir, 1973), rev'z DS 1.0, 252 (1872)),
sud  that an  uuequivocal  cdisclaiwsr

made within 6 months of the derermina--

tive eveat is-muaide within a *‘reason-
able time.)” Ut bas been held that
@y yegarils futuree inreresty, the “‘rea-
sonable time” pesiod runs frowm the ter-
mination of the preceding esrate or in-
terest, and not from the time the trans-
fer was made  (Reinath v. C. I R,
supra;  coutra, Jrwett v. 0 I R, 70
T.C. 450 (1079); Hailbach v. (. 1. R,
TUTLCL 141 (1978)).

Efowpver, foc trausferg creading an in-

erest in a disclaimant after 1976, a dis-
clmmer must coustitute a “qu.ﬂitiml dig-
claimer” under Section 2518 of the In-
teinal Revenues Code to Le offective for
Iadercal  gift, estute and  genersrion-
poing tax purposes.  ‘Char Section
suires a disclainier to be deliveced not
er than 3 jonontus after “the date oa
the transfer creating an interest
i such persou iy mude”, the transier
telag considered made when treated as
a rausfer for ta parposes. Thas, if T
(i

ey in 1520 and his wild leaves hig es-
» o A for life, vemainder o 3 if he
sarvives A, a0 “qualitied” discinimer by
32 would appareaily have +fo Do muade
eAathin Y monins of the death of T, The

§ 2 DISCLAIMER OF TRANSEERS BY

WILL, ETC.

Acc incorporates the time sequirements
of R[ection 2318 valy it T dies afters 1278
aud B inrtendy hiz Jdisclaimer to he eif-
fective for T e‘ﬁvml X purivses,  The
Acr permits a diselnivwr hy B owith-
in & months aiter rhe death of A to be
effovtive for Dropecty low  pocboses
aven though it may not be eifecrive {or
Foadesal tax purposes,

As to a transfer creatiuz an interest
in a diselaimant after 1878, the Aot
seeky fo be no more restrictive than
Fedaral law and thus addirionally nllows
a diselaimer incended as a qualified dis-
claimear to be inwde within 9 months
after the disclaimant reaches sze 321,

Lielivery of Disclaimer: Section 2 re-
quires a disclairner to be delivered in
varson or by reglstered oo ce 23
to the personal represenraiive or other
fidueiary of the decodegr or donee of
the nower or to the holler of legal title
to the disclzimed proper-y. The da-
livery requivements of the Act romnort
with the requirerments uwader Internal
Revepue Code Secriou 23818, .\ copy of
the disclaimer may also he filed in the
court where the deceased owner or de-
cnnsed donee’s estire 13 belnyg, or could
Le, probated.

If real propesty or qn intecest therein
s involved, a copy of the [dsclaimer
1ay also ba recorded in the oifie2 of the
recorder of deeds or othe HOTOpTIave
office in the county in which che real
extALs 5~x \'ituutpd JE the Torreas ]
appropriate provisi

N
1
I7

J.L»'“li be --drleu to comply wich lenal

Iaw,

Arntion in Adepting Jdurisdictions

Variations from Otficial Text:
t<entiicky, In aupsec, (a1, substitutei\'

rricr gonrt’” for nropate cowrt” aml

unty elark” for “Reecorder of Dends’

Lidrary Rafarengas

sution G=72.

art of Disclaimar]

8 5. Lescent and Distribution § 4.

Wills § 1152,

“4

<4

1

O

35 the decedent or donee of the power hras provided for anower disposi-

tinn, the proverty or intere

stodiselaimed devalves (1) as to a present interest,
w5 31 the disclaimant had predeceazed the Jdevedent or, it the diselaimant is

Gostanated fo take vnder & power of appointioent exercised by a restamenticy

‘,J

in

(%) a3 to 9 future inferest, as if the diselai
revinintny that the taker of che property or wuterest had become Jaally
fained and his inferest indeteasibly vested. A disel

wment, as i the Aisclaimaat had predeceased the doaee of the power: and

ant had died before the evend de-
ascer-
almer rejates baek for all

¢

purnoses o tne date of the death of the decwdeuf, or of the donep of Lhe pow-
e, or the determinafiive event, as the ease 1y be,

Commissioners’ Commani

Devotution of Disclaimed Property:

Vihen a beveficiary diselaims his inter-

et wider a wiil, the guesrion arises as
to what happens to the rejected inter-

i
'
i
¢
T

e
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DISCLATMER Of T

et L’l Peuplﬂ v. Flanagin, 331 1L
382 NUB, 848 (19 28), o0 AL 305,
t:xr\ (‘om'f, gquoii the New York case
Burrict v, Silimaa, 13 N. ¢, 83 (1835)
void that the Aisclaimad. property will
Ydescend to the Weir oc puasy in xome
other direction aader the will” X'rom
ihis, it may be assumead that the court
meand that it the decedant 1oft no wiil,
the renonnced interest passed according
the tules of deseeat, but if he lert a
A1, it passed according o itz terma.

It has beeu genersily thought that
Javolution in the case of diselaimer
snould be the same ag fa the case of
iapse, which ig conrroliad by sections of
the Drobats law, Seetiou 3 of the ot
iikey that aporoacn, [t urovides thuat
anless the will of the decedent oc the
dones OF the power has ofherwive pro-
vided, the digclatmed interssi deyonlves
45 if the "-c"aima;\t 2ad predeceaasil
decedent or the dones of the nower
2 case of o hisclaimar of a p
sst or the event wvhich fdetermines
at his interest is wvested in rthe cuse

O

a4 disciaimer of a furure Iinferest.
T everv case the disclaimer ralatex
bark to che date of the death of 'he

duredenr or of the doare or to the
Tacorminative evenf, as the ¢ass may
riny

ne, The provision that the diselaimer
nces back™, coditiey the rule that o

roan tlon of & dovise or lagacy re-
1tvr-':s to ihe Jatw of death of the deepdeat
or annee sod prevenls the sneecession
becuining operarive in favor or *‘\»
vimant, Hoa Tnora ’w'lwn 3 1
Y. 208, 83 N.WL
3ouse, for use o
Ad. 1, 178 AL 645
elergtion nf Future Intergghs: I¥
estate or other futnre interest iy
aliped, the pooviem 18 raised of
acher sucereding intevests oF estufes
wwlorate in poss28sion 02 cajoymant or
Lether the <iseladaed infevest st
he mAarshated ro awaif the 'mhm han-
$ of rhe continganey. 8
ey theb remaindere Inter
tevuted, the secead elanse xnacic-
siating that a future intarcest
1 s 0 take effect in possession or
meni afrey the termination 58 the
corate or inferest disciaimad, tukes ef-
gs it the diselaimaut lmd pv‘uup-
sl the eveat which determines
tuker hay heecoine Tinally ascertnined
! hiy intersst  indefeasidly  vesced,
"Thors, anlesy the decedent op donor of
the power has otherwise provided, if
i Tesves his ate in trust to pay the
ineome to his gson S for life, remainder
118 sen’s children swho survive him,
21 33 diselaims with two children then
rhe remainder in the coildren ne-
; the trust terminates and rha
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children roeceive posgesdion il
mene, #ven thongh the soa may subs
quendly havs other children or ong
more of the lving childre ; v dis do
ing thelr farner’s Ufetime. T'ha wiil oc¢
nztrument of cransier may be dr
o avold accelacntion if des
Liifect of Dewth or Oisnditity oy Pers
son Ercitled (o Drwelnim : The effeet of
death of a person entided to dis
including one upder disabiliry, is dis-
cussed ander Jeetion 1. A guardian or
conasivator of the estate of an iaca-
pulitared or protectell person may dis-
cigiay 1or the ward,  Additionaddy Sec-
tion 2 allowsa a person to muke a qusi-
fied disclaimer within 9 months after he
rauches Age 21, Section 3 makes ne orh-
2T provision for an extension of time or
{nr other relie? in case of disability from
che obyarvanee of the siututory require-
ments ‘or efrective aiselnimer.  With
the uvne accention of a persow’s wmuxing
o yuatified (‘iv,x.fxiruvr within 9 mootas
)1 et reaching age 24 tne nrent is ghat
d for disclaimer appiisy o 2
parson under disability a8 well ay io
otherd, and includes a court which mie-
Torts 1o art on behalf of nae under dis-
ity in the abssnee of fraad, mizeon-
¢roor ofher yansual 'h‘«'um Fanoey,

it
cixl,

o

r‘f?czr'mwﬂ ”r’»])rr y in
wy Dnles waf in iaaay
siated foulvw o uniform U prineis
jle of distribntion [e. o v Oode

Anpgot,  § 0 2RI D Raov Srar, ch.,
5 Minon.Siar Aanet,  §
H . fiew in-

suryvived by g brother, A, and a

the Jdaugater oF 5 predecessed
hzo"n»* B, -uu‘ A, who hias two wong,
r*‘almmt Ahtare i

nnt par pate,  In t 23
s 15 not fhe male and ~whan ‘z‘l the
{ATS gre or qut‘\ nwraa of 'nw 2

vS»”-a’n ch. 12,
Yrobate Corle, §

Dh sthefious, (he axsan u—r] donrn
af the Tiselaiarant berfnes the (ecediant
raizes 1P guesrion of whi .‘L.e 7OV

;3 wihsn the imnat ix fhe only
wranding ia a dirferent desras of
inghip, Ta Marier of Wiengza, 73 Misc.
2d 232 (N.Y.), ot was held chut the man-
nar of disrribution i3 not cnauged by
disclaimer stature and the stirputal pein-
cipla gpplieable to Gifferent degrees of
insliip continues to apoly. 'Chiy is con-
sistent with other sitnaiinns in which
assnmed death 13 not given the wame
effret ag actaal dearh, '‘hns, under a
ntatute doclaring that divorce revokes




§ 3 oscrameEr oF
aty beguest to the formear sponse anid in
suen case the will takes effect as i the
former wnongs predecensed the test.'it\)r
it is held fhat assumed death is not €
(A[Lu”\lr‘lln of uetaal dengh for purposes
Tstving u)u-hvons and Mmiteiions
il Simes ac mmr& Law of Fu-
\‘ e I'lte(‘*slx, 3776, p. 2 \_:] ed. 1058) ; ;
Fleining, Divorce m the Eguivaienr of
Death in Satisfying Conditiony in Wiily,

,JS'

tniy 0f Creditors and Others: As
regardy creditors, wxing uchoriges dJl(l
othesy, the provision {or “reintion back”
had ihe legal eifect of preveniing a sue-
cession from becoming opecative in fa-
vor o0 the disclaimant, The relation
Hack iz “for ull purposes”™ which wounld
inciade, amoag ochers, {ar the purdoss
of righrs of ereditors, taxing auihorities
ani asseriion of dowsr., It iy immateri-
al thac the effeet is to avoid the im-
position of a highee denih .tax. than
wnuil De the eass if the interest had
heen accepied: Rolin v, C. 1. TQ., 5533
2 D88 (24 Cir., 1978) aff’z 88 T.C.
9319 (1977); HEstate of Aylaworth, T4
1 App22il ‘175 219 N.&82a 719 (1‘}*'36)
fr,m\w for the -lhd‘nmar 1y immater-
Paople v, Managia, 331 11, 203,
;.,_3. 8 (1'.)"8) S0 ALLR. 303,
7. Dove, 32 124 108, 205 N.E.
2 {(1983) {upholding for innerit-
1X che right of appointees Lo take
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by default ratharc than vuder the powes-
holdar’s exuveise of power]; Alatter of
Wolfe's s tdln 19 N 509, 712 NEB

aft’g 39 Aapp.dnv. 249, ]3
1NR3); Brown v, floutzann,
{B8ra Cic), ecert. deagled
54 5.0t B0, T8 L4240
(1’) 6), In ee Stope’s Jstate, 182
Ta, 136, 19 N, 455 (U¥sd)y; Tax
Commission v, Glass, 139 Ohio St. 839,
184 NE, 425 (1928); U. S. v. Me-
Orackin, 159 F.Supp. 32 (3.D.0Ohio
15¢0).

Hhindiariy, nomerony cages bave held
that a devisge or fegatee cun discisim
a devise or legacy despite the claims of
creditors: Tloseiker v, Unired Back of
Boulder, 4786 T.24 88 ”A.. 10, 1973)
aff'z 334 F.Sapp. 1090 {D.Colo.L571)
{bankruptey); U. 3. v quCmcE{Zn.
supert {Taderel  necome tax  Ueus)
Sehoonover v Osborne, 183 Ia, 474,
I87 N.W. (3522): Bradford v. Cal-
houn, 120 Tenn. 53, 109 SW. 502
(1908); Carter v. Carter, 83 M.J.Zq.
T28, 53 AL 180 (1D02), affd 85 N.J . Eq.
TE8, 35 A2d 1132 Fscate of Haasen,
109 IllApp.2d 283, 248 MN.E. ‘7(1 ie):t)
(1969} (Gudgmuent ceaditor); 37
ToRev, 1388; =3 Yale L.J. 1
AL 477; 135 A LB, 1428, A
tor is pot entitled Yo ootics of the
cidimaec {Ia re Lstate of Hansen, LGY
1l App.2d 283, T43 N.E.2d 708 {1549)).
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(a) e right to disclaim property or an interest
ssignmeni, conveyaace, encumbrance, pledge, or transfer of the property
t therefor, (2) a written walver of the vight to siisclaim,

C.J.8. Deacent and Distribution § 64,
C.3.8, Wiils § 1152,

therein is buarred by (1)

{5) an weeeptance of the property or infervest or henefit thereander, or (4)

[Yectpd. -
() "he rignt o diselaim e

1l2 of the property or interest under §

p
jndieial sale wmasie hetore the dizelaimer

sty notwitnstamling any limitation on the inter-

st uw? foe dlselpimant in the nature of a spendrtacitt provision or siwilar re-

stricting,
{¢) Tha disclaimer or the written w.
elaimant or person walvi

Toammission

Zary o Digelaimer — Woiver —
Haionpelr {t may be necessary ot ad-
viznabie tn gell veal vutute in a decadent’s
cstat» befors the expiradon »f the nari-
ed permitied for disdaimer, In such
eaxe, the possibliiry o0 1 disclairgar ba-
ing filed within the period couid be a
Goterzent to sale apd dsiivery of good
titie. Hectinon 4 expressly authorizes an
hair, devisee, legatee or onther person
entifled o disclaim to indicate in writ-

yvaiver of the right
no J all persnns elaiming theough or

to diselaim is hinding

#rs’ Sommant
ing his infenfion to “‘waive” his sight of
¢igeiaimer, and thus avoid any delay in
the completion of a snle or other diy-
poattinn of estate assets, The written
waiver hary the right of the persen anh-
saanently to diselsim the nroperety or
intersst therein aud is binding on per-
sons elaiming through oc under him,
Similarly, Section 4 provides that var-
jons acts of a person =utitled to dis-
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chvim in rezacd to property or an inter-
est therein, such a4 maxing an assigna-
ment, conveyancs, encumbrance, pledge
wur trapster of the propariy or juferest,
07 u contrict thereior, bury the rizht
0f the werson to diacinim wed i3 binduy
on sl pevzons claiming through or un-
iz him.

Spenidihrift Provisions: The exist-
ence of a limitation on the interest of
an heir, legakee, devises oc¢ other dis-
claimunt in the natuee of a speadchrift
vision or similar restrietion is ox-
pressiy Jeclared not 1o uffect the right
to digelaima.  VWithont this peovision,
thiere m’.ght be a gu=sfion as to whather
the beneficiary of a speudshsAft crast
can disctaim under the statute (Gris-
wolll, Spaadrhrift Trust {24 Ed.] Sec-
tion 524, p. 603). If a person who i3
uuier no izgal disability wishes to cefuse
a beneficial interest under a trusi, he
should not He powerless to mnke an ef-
foctive diselaimer even though the in-
teuded interest onece aecepied by him
wonld he iaablenable.  (Sceots on ‘[rusts,
Ssetion 3377, p. 2883, 34 Bl

When a !J»‘euntu_ml inrersst is aceepted
by a beueticiary, As caunot thereafter
discelnim or release it (Geiswold, snpra,
Rection w34, p. 603 mote 48)., A3z in
what comluet amognts to an aceeprancs,
see In re Wilson’s Latate, 208 N.Y.

L

WILL, ET{. 3 0

SUR, AN N B2d 552 (L940)Y s Perrine v,
23 .Suapp. 2T O IN.D.iowa

Judicial N
that th= sight o i'\m i ba
a of fp2 progeriy or inferssy um}ar

a Jadieial sale, Jndicial sales are or-
Jere-l in many dJdifferent types of pro-
ceadings, such ag foreclorure of Mmurigaze
or trust deed, anforcement of lien, parc-
tition proceedings anid proceelings Ior
the sale of resl property of a decedent
or warl for eerfain purnoses.  Probaie
laws frequantly pemnit a repres=ntafive
to morigaze or pledge propecty ol the
dacadent or ward in certsin circum-
srunces,  ISxecution sales arce made pur-
suant to 4 writ to garisty a mooaey
jutlgment, Section 4 has the eifect of

&

“wmroviding that the making of a judicial

aale for the acconng of the heir, devisee,
or peneficiary bary him from recounc-
ing the vrop=rty or inferest. Lo be dis-
fiaguished rfrom a judicial sale is a vak-
ing pucsuanr o emineut domain, which
iz copsidered to ba a faking of propecty
without the owo=r's ¢olsent ami unre-
lat=d to hig oblivarions or commitmenis,
The right to (i im tha procesd
condemnatioa getion if otheewisa 3
snd 1a acrordance with the Aer shodd
not. therefors, be bavred undsar this
saction,

Lihrary Quierancas

Dezuvent and Distribution =72
Villg G713, 119

5 5. y&Exainsivenass of Bamady]

iy Act does not abrigge the right of o per

5 L

ou to wvaive, releazs, disclaim

of renouncs property or aa inferest fhecein uader any othec staince.

Commisgionars’ Commant

Section 5 provides that the right to
aim nnder the law dows ani abridge
the rizht of any person to walive, ra-
lense, disetaim oc renconace any proper-
ty or inferest vherein ander any other
strfute, “The priccipal statutes to
which this vrovisioo i3 pointed ars thoxe
ng wicth spansal renunclatons sud
relsase of powers.

a2
L

Heing a codificatibn of the eommon
law a1 regacd vo the renanciation of the
pr-fww:*v, the Act Iz ivtended to oor
s ,utu an erclusive remedy for the
disclaimer of testamearary suce DR
b feom 1onse proovidsd by otper
tes, aud gupniaaty the common jaw
to disrlaim.
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Actlon G235,

ate of this Act.

29

ing a dlhtlﬂl[ﬂ&l’ Lmder
Enture interest, the interest hos not becnme indefessinly vest
f&lly aseertained, may be disclaimed within [9] months after

> hme for (leluer

.33, Actiona 3 5.
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Commissionary’ Somment -

Section 6 deals with application
of the Act to property interesis umler
instrments or in estaies in existence
ou the effective dete, 1f the interest
i3 n present one and the (ling time has
not expired, the hoidec is given a full
perod alrer spactment within which to
disciaim the interesi. If the interest is
o fnture ons, the holder is given a full
perivd after the interest becomes inde-
feasibly vested or the takers (iaaily
a3certuined after enaciment in walea
to disclaim it. {f T dies in 1960 truscee-

ing his estate to W for life, remainder
to such of IS sons as are living at 'W’s
death and W dies in 1975, the Act per-
mits a son to diselaim hig remainder in-
terest after it ripens eveu thougn it
Arises wmder sn ingtrument predatng
the effecrive date of the Act. ‘The ap-
plication of statute to pre-existing in-
struments in like situations tiods sup-
port in ecases such as Yill of Allis, 6
Wis2d 1, 94 N.W.2d 226 (1959), &9
ALR24 1128, .

Library References

D2acent and Distribution §=45.
YWiis &=T19.

C.1.S. Descent and Distribution § 6.
C.JS. Wills § 1152

5 7, [Uniformity of Appileation and Construction]

this Act shall be applied and coustrued te effectuaie its general purpose to
make uniform the lasw with respect to the subject of this Act among stulfes

enacting it

- - Commissionars’ Coinment

Soctipn 7 is a standard provision in |

11 Tniform Acts.

§ 8. [Short Tiila)

This Act may be cited as the Uniform Disclaimer of Transfers by Will, In-

testiacy, o Appointment Act.

§ 0, {Repaal]

Library Refersnces
Kratutes G286,
C.J.8. statutea 3 371 ef seq.

e *ollowing acis and parts of aefs uce vepealed:

1)
N
4

§ 40, iYTimy of Taking Effsct]

This Act shall take effect .

20
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