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defendant WRCC, b u t d e n y i n g a n y ^ ^ ^ 

allegations made by the State (Ja79).6
 A t t h i s U m e t h e d e f e n d a n t s 

WRCC and Ventror. did not assert any Crossclaim against defendant 

Velsicol or deny any resporsibility for the period that defendant Velsicol 
owned defendant WRCC. 

On January ,0, ,977 defendants Wolf and U.S. Life filed their 
respective An-wers to the State's Amended Comprint (Ja86; Ja93) 

On or about April 4, 1977. Velsicol filed its Answer to th . State's 

Amended Complaint denying that it ever operated a mercury processing 

facility and that it had owned the 7-acre plant site. The defendant 

Velsicol also asserted a Crosse,aim for indemnification and/or contri-

bution against a„ the other defendants. (Ja99 and Jal07). On April 6. 

1977 defendants Ventron and WRCC filed their Answer to defendant 

Velsicol's Crossclaim denying Velsicol's right to indemnification and/or 

contribution, but failing to assert by way of defense any excessive 

control by defendant Velsicol over defendant WRCC or any "alter ego" 

responsibility. On April 18. 1977 defendants Wolf filed an Answer tc 

deiundant Vclsicoi's Crossclaim denying such allegations as pertained to 
defendants Wolf. ( j a 123). 

During the course of the the instant action, Velsicol requested the 

State to produce all of the documents on which the State had relied in 

support of its riparian claim to title to the Velsicol property which claim 

was pending before Judge Pet.ella, (Vel-DaUO). The State refused to 

produce such documents contending that the documents were irrelevant 

to the matter at hand. (V.l-Dal85). Appropriate for consideration at 

tms point would be the factual background leading up to this document 
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OPINION OF THE TRIAT r n n p T 

Judge Lester's decision was that defendants Berk and WRCC as 

the actual owners and operators of the mercury plant, are jointly and 

severaily habie for the implementation of the Court's remedy (Vel-Da25) 

» was held that the State had failed to prove any of its claim against 

the defendants Wolf or U.S. Life. The Counterclaims of the various 

defendants w,re denied (Vel-Da26). The Court found for the defen-

dants Wolf on their Crossclaim against the defendant Ventron predicated 

upon fraudulent concealment in the land sale transaction, but no relief 

was afforded to Intervenor Rovic on the theory that Rovic's claim was 

that of the defendant Wolf (Vel-Da27 fi 28). All other Crossclaims were 

denied the opinion of the trial court (Vel-Dal7). As to the con-

solidated declaratory judgment action between the oil companies (Mobil. 

Chevron, etc), the Court found for the State holding that the Spill 

Fund was potentially liable for the monitoring suggested in the Court's 

opinion and would be liable for all abatement costs exceeding the 

security to be fixed subsequently by the Court and posted by the 

defendants Ventron and Velsicol (Vel-Da42). Velsicol and Vent.on, in 

turn, were each made severally liable for half the liability of defendant 
WRCC. 

Velsicol was found to have derivative liability for defendant 

WRCC's nuisance and defendant WRCC's violation of NJ .S .A 23-5-28 

during the period of defendant Velsicol's ownership (the 1971 Act was 

Berk equal'ly1 hable for WOWf^the^n ' n'r t r ' a l [ U d g e m a d e W R C C and 
Ventron andy Velsicol have each been nc,! r e s u l t i s that 
condition including that attributable tS the'defenda'nt Be rk ' ° f ^ t 0 t a l 
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gardless of the degree of control actually exercisedor its actual know-

ledge of pollution. Under the trial court, reasoning^ V e l ^ w a s 

obviously damned if it did exercise control and damne 

The only criteria for liability in the court, mind, were: (a) d,d 
pouute and (b) did Velsicol own WRCC. dearly, the tnal court 

imposed strict liability on Velsicol merely because WRCC was a w oily-

owned subsidiary which the Court determined to be an active, althoug 
t nolluter 12 (How defendant WRCC, the unintentional and non-negligent polluter. ^ 

actual polluter according to the Court, could have no ha 1 
Velsicol can have primary liability due to its ownership of said polhi 

WRCC is difficult to comprehend). The trial judge acknowle g 

Velsicol, liability is derivative to that of defendant WRCC and defen-

dant WRCC is primarily liable, but he nonetheless made 
for and, in effect, to WRCC and eerforce Ventron for the penod o 

Velsicol, ownership. Bear in mind that the Crosse,aims by Ventron 

and WRCC against Velsicol^for indemnification and/or contribution were 

denied by the trial judge. 
The final basis for imposing liability on Velsicol was the Courts 

{ i n d i nc hat Velsicol allowed the dumping of mercury on its property 

without objection both before and after it acguired title to the vacan 3 

acres Seeminqly, the trial court was imputing knowledge of defen 

1 ' o n pages 51 through 54 of t h e ^ m i o n ^ p o l l u t i o n by 
thT denf9endhantsanrde expressly provides that liability arises out of 

strict liability. (Vel-Da53 & Da56) 

js a-arvrt ® ® s 
100% of the remedy? 
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Portion of itc a n d submit * ' 
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mercury off the s i t e „ . P r ^ surface water tran i e and into Berrx/'o ^ transport of 

a s "qu i red to submit a re ^ - D a 6 6 - 6 7 ) T h e „ 
defendant " W s i c o ] , e S P ° n s e t 0 such a s u r f a c i n a ' 
u i t , w , U ' d a s s u " » the f,„, 3 P r o p o s a ) « d 

' Y adopted b y t h e C o u r t
 C°S t ° f «"• surfacing p l a n 

T h e « a l court decided t h l T T " ^ 

— - - c h i n g f r o r a t h e that 
11 [the State 1 hp rties via the ground 

^ • s s £ a -^utlt waters: 
(Vei-Da23) ~ 9 9 r o u n d "ate?. ™ t h e Premises J' Therefore th* 

The Court vv;n nnt 

* 2 ^ ^ of th6 
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Velsicol would be „ m i l l i o n e a c h . ( V e l . D a 6 9 . 7 0 ) ^ a d d i t i o n a j c o s t s 

Vend the approximate maximum o f $1 ^ w e r e tQ b e ^ ^ 

culpability. 

Thl DEP CLH' h
mere 'Y a n i n n ° « n t party 

the Jhnt as early as MB I S ^ h a V e C l o s e d d °™ 
subsequent to MM m ^ lnaction in the years 
dants of some of the^ burden^nrf 6 " a b l e d ' f e n " 
Vet, in so doing, ' f t S i c m^t 

the vl?sL]UPtractBerthye'Smon?,eki t h e S U r f a c i n 9 * 
monies ^ ^ 

C<mpensation^Fun^VbeSuu™ed™f"^^e^a0tn''1^e^^ 
ment and the public t 0 p r 0 t e c t 11,6 e n«™n-

(V--D.70)." As to the security to be posted, said security was to be 
returned or discharged unconditional^ if, « t h e c o n c ] u s i o n Qf ^ 

one-year monitoring period, the State failed to prove leaching in such 

as would violate present standards and create a dangerous 
situation. (Vel-Da70). 

The m tary liability imposed on the liable defendants was as 

s t a t e l y the tr.al court, lieu of any f i n e s and penalty here sought" 

iw connection with the preparation of an order of final judgment 
the parties submitted various forms of orders and a hearing was held to 

e e the form of the order on September 25, 1979. Ve.sicol sought 

luM%X r t , c ,o?edTown t 0 the 9 6 8 n, a S
t
t h e ? a t e w h e * the State 

defendant Veisicol's position that orfor s uPP° r t s the 
was not considered, ten or fifteeS v L ^ H ° mer,cu.rY Pollution 
was in 1968 that Ventron acquired WRCC 9 l i t i g a t i o n - " 
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6 C ° r P O r a t i 0 " • " » substantia, assets A „ 
a n a ^ " W C C ' — that ln 1966 Wficc h 7 t h U r A n d — • ^ its 
marketable securities valued at $ 2 9 9 5 1 0 J ^ ^ of "55 , 786. 

5244,534.00, an inventory valued at $1 j ' a C C°U n t s re«ivables of 

I " ' e q U i P m e " 1 - $809,637.00 ( P 5™ 10n P r 0 P m y ' Ph»t 
Andersen, WRCC bad $ , 8 833 00 1 9 6 ? ' 3 C C O r d i n 9 <° 

receivables an in ' , n C a s h ' $501,774 00 in 
' 3n nventory valued at $95, 7*. ̂  " acc0unt 

equipment valued at $7S4,20, 00 ( P 7 5 6 ^ P P O p e P * ' and 
fo«r bank accounts and a i a b o r - ' ^ ° f J u , y ' 1 9 « TOCC had 

— - management personnel ^ ^ -
B r a » - ^ P r e s . and G e n e r a l „ Berk: 

< ^ t Manager; ; o h n ^ ^ ^ Clark, Vice-Pros. 
C a d m U S ' T<*hnical Director. ( P . 5 6 8 ) ° UC"0n S U p e r v i s ° r ; and Eugene 

* • Kr-obii). 

M t h e t i m e of defendant Ventron', 
t i , e p u r c l ,ase agreement (P-756) h

 PU,"C *"* ° f d e f e n d an t WRcc 
Ventron reflected that, a s o f t h e ' ^ de fe"dants Velsicol and 
had the foil „ i n g : ( 1 ) , n s u r a n c e ^ d a t e ' 0 , 0 defer>dant W R C C 

workmen's compensation general m e r c h a"dise in transit, 
t M d e d — <>n a„ real and ^ fire and ex-
t i 0". hospitalization ard life a n d

 P r ° P m y ' b " S i " - s interrup-
( 2 ) ^reign patents, one foreigTTat ^ C a r 9 ° ' " F " ) ; 

t e e n U S- tradomarks, two foreign trad a P P ' i C a t i° n P e n d i " 9 ; f°U r" 
(Scnedule r 3 ) u n i o n ^ «™ r k s and seven U.S. patents 

Workers Internationa, u„ion a n d J " " ^ ^nd Atomic 

Pension P,an (Schedule -'£")• (5N t h . " W a n Employees' 

contracts, and fourteen purchase c T ^ 
a9ieement w i t h B1„ T J / ° ^ ( S ^ (6) Con-

y '°r- f °™ e r owner of defendant Berk 
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never were e.ployed by. or held an office of any k i n d 

Velsicol. Messrs. Bratt and ri.ri, defendant 
WRcr continued to serve as officers of WRCC even after WRrr U **«.ers ot 

had been purchased by defendant u * 
CH-36). Until „ a y o f ,964 t h e n u m f a e r o f Q f f j c e r Ventron 

not also employees o f defendant V e l s j c o ) ^ 7 
were and t h r o u g h o u t t h e p e r j o d Qf ^ who 

w^e compensated w e r e n o ( ^ d e f e n J ^ ^ -

fact. former employees of defendant B e r k ( H . 3 g ) T h 

officers were q u i t e p r o p e r l y f j x e d fay ^ ^ l " " " 

(H-36), which is consistent with the
y
Board, 7 d ; f ^ WRCC 

NJ.S.A 14A-6-1- rii K responsibilities. See: 
^^^^2__v^_Standard^ Oil Co 23 N T Q (ch- ,952>. m. —T" 431 

WRrr L • i b» (1953). it was the Board of Directors of 
approved major capital expenditures of WRCC (H36) rt 

- c h action is also perfectly proper. ^ ^ 

Velsicol had a profit plan and WRcr h j 
P - vas non-contrihutory w h i l e W R C C " ^ 

Dep.T140-22 to T J - 3 ) . 

mccT r ' " ! ^ aCC0Un"n9 dePartment WhiCh the 

— 

A ! W c 1 ° n 3 f C e b a S i S ( V e , - D a - V ° ' - 2 ' D e p-T 38-1 to 

Ridge. ( P . £ ^ ^ ^ ^ ^ « »°°d 

accounting procedures I s 1 7 7 7 ^ " ^ 
in or about Januarv 1QR7 
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I said, Mr. Derderian, I'm not an attorney ; « * • 

issue? 

would like0 I MenresVge^tir?ouW'"calf Vmips^Brotters 
which is a division of Engelhard Industries. 

Q. Was that the end of the conversation? 

A. That was the gist of the conversation. 

O You indicated then to the extent you were com-

had some problems or dealings with 
the DEP. 
A I will qive it to you specifically, sir. When Mr. 

telling us about the problem that he had. 

Q. And that problem was what? 

A. Contamination of the soil. 
o And did Mr. Derderian say anything to you 

£ S « - n f ^ h e « t ££ 
too concerned about it? 
A. Other than the fact that he referred me to 
Phillips Brothers. 
O Did he indicate one way or the other that he 
knew that there was a problem with mercury m th 
soil? 
A He told me that there was a problem but he 
was minimizing the problem to the point whe 
was a passing minimal problem. 
Mv words to him were, yes Mr. Derderian, you 

S everybody5 antT'hfs' S e ^ ^ n g 

B i problem her^'and f ™ 
it somehow. 
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139 (S.D.N .1964) • The ^ P" 

t 0 b e exercised reluctant* - 6 R 3 , { 4 1 , c i , 1976). n 
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evaluating the P » P * « of P « J ^ a d m o n W o n o i the Circu, 

i n s l a n c e , the courts shou ld*- ^ ^ ^ b e t a k en on a 
, fnr the Third -ircui corporate 

Coort of Appeal for c n , i r e lheorV of 

—r:;-—<**•c,r-i967>,2fi^390 
^ i k j ^ _ 2 u b i k , 

U.S. 988 (1967). 

A EXCESSIVE CONTROL c o n t r o i s u f [ i c i e n t l 0 meet the 

T h e reouis.te quantum of stoc a m o r . 

oontrof cr.ter.on of the 0 n c can read«V * -

—"" IT - - - - '" from a review oi 
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f d The defendant Ventron by virtue of th 
t ^ L c o u r t s ^ i o u n d ^ TOiuntar.iv a s s u m e d a l l t h e liabilities 

merger with the defendan ^ ^ „ i t s e U 

of the defendant WRCC. Moreov ^ $630,000.00 paid by 

a l l the assets of the defendant ^ ^ ^ ^ 

the defendants «oif for tbe ^ ^ s a l e of the busi-

tionai monies the defendantt en ^ ^ ^ t h e 

ness of the defendant ^ ^ ^ ^ ^ ^ o£ ^ d e f e n dant 

defendant Ventron the ^ ^ i n f r a c t l ons . 

WRCC, but only 50% of the ha n p r i m a r i ly liable and, if 
w o r r aid Ventron must DC *J 

t h e defendants CC - d ^ „ n a t a r e . 

Velsicol has any liability. 
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