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ASSEMBLY, N'o. 3270
STATE OF NEW JERSEY

INTRODUCED OCTOBER 20, 1986

By Assemblymen KERN, LITTELL, Assemblywoman Randall, Assem-
blymen Felice, Kosco, Assemblywoman Donovan, Assemblymen
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DiGaetano, Rodney,, Miller, Catrillo and Singer

AN Acr revising parts of and supplementing Title 2C of the New

Jersey Statutes, enactinr additional chapter 35, Controlled

Dangerous Substances, ehapter 36, Drug Paraphernalia, chapter

36A, Conditional Discharge for (Certain Iirst Offenders, re-
vising parts of Title 2A of the New Jersey Statutes and Title 24

of the Revised Statutes and repealing sections 19, 20, 26, 27
and 30 of P. L. 1270, ¢. 226, sections 1 to 3 of P. L. 1980, e. 133,
P. 1. 1982, e¢. 38, P. L. 1952, ¢. 121 and P. L. 1966, e. 12.

BE 1T ENACTED by the Scnate and General Assembly of the State

of New Jersey:

1. An additional chapter, chapter 33, is added to Title 2C as

follows:

CaAPTER 35. CoxTrROLLED DaANGEROUS SUBSTANCES

N.J. 8. 2C:35-1.
N.J.8. 2C:35-1.1.

N.J.S. 2C:35-2.

N.J.S. 2C:35-3.
N.J.S. 20:35-4.

N.J.S. 2C:35-5.
N.J.S. 2C:35-6.

N.J.S8. 2C:35-7.

Short Title.

Declaration of Policy and Legislative Find-
ings.

Definitions.

Leader of Narcoties Trafficking Network.

Maintaining or Operating a Controlled Dan-
gerous Substance *[Laboratory]*® *Produc-
tion Fa-ility®.

Manufacturing, Distributing or Dispensing.

Employinz o .Juvenile in a Drug Distribution
Scheme.

Reserved.

EXPLANATION—Matter enclosed in bold-faced brackets Lihusd in the above Bill
{s not enacted and is intended to be omitted in the law.

Matter printed In italies thus is new matter,
Matter enclosed In asterlaks or riare hias been adopted as followa:
*—Assembly commiltee amendments adopted Deeember 18, 1986.
**__Assembly amendmenin adopted Febrnary 5. 1987,
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N.J.S. 20:35-8.  Distribution to Persons Under Age 18; En-
hanced Punishment,

N.J. S 20:33-9.  Striet Liability for Drug-Induced Deaths.

N.J.S. 20:35-10. Possession, Use or Being Under the Influence.

N.LS, 200:35-11. Tmtation Controlled Dancerous Substances:

Distribution, Possession, Manufacture, ete.:

Penalties.
N.J.S. 2C:35-12, Wiaiver of Mandatory Minimum and Extended
Terms.

N.IS. 2C:35-13. Obtaininz by Fraund.
. 20:35-14. Renabilitation Proxram for Drug Dependent
Persons; Mandatory Commitment to Resi-

4
-
@n

dential Treatment Faeilitiez: Revocation.

*[N.J. 5" *N. J. 8.0 20:35-15. Mundatory Drug Enforcement
and Demand Reduction Penalties; Collee-
tion: Disposition.

N.J.S. 2C:35-16. Mzndatory Forfeiture or Postponement of
Driving Privileges.

N.J.S. 2C:35-17. Exeeption to Physzician-Patient Privilege.

N.J.S. 2C:35-18. Exemption: Burden of Proof.

N.J.S. 20:35-19. Laboratory Certificates: Use; Admission into
Evidence; Objections.

N.J.S. 2C:35-20. Forensic Laboratory Fees.

N.J.8. 20':35-21. Scizure in Violation of Chapter: Pretrial
Destruction of Bulk Seizures of Controlled
Dangerous Substances.

N.J.8. 2C:35-22. Severability.

N.J.S. 2C:35-23. Pending Cases.

2C :35-1. Short Title.

This act shall be known and may be cited as the ‘‘Comprehensive
Drug Reform Act of 1986.”

2(:35-1.1. Declaration of policy and legislative findings.

The Legislature hereby finds and declares to be the publie poliey
of this State, the following:

a. By enactment of the *‘New Jersey Code of Criminal Justice,”
N. J. 8. 2C:1-1 et seq.. the Legislature recognized the need for the
comprehensive reevaluation, revision, consolidation and codifica-
tion of our eriminal Tuws, and the need to ensure a uniform, con-
sistent and predictable svstem for the sentencing of convieted
offenders, focusing principally on the seriousness and dezree of
dangerousness inherent in a partienlar offense, In enacting the
seniencing provisions of the penal code, the Legislature reengnized
that the imposition of a uniform, consistent and predictable
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sentence for u given offense is uan essentiul prevequisite to any
rational deterrent seheme designed ultimately tu reduce the in-
cidence of erime.

h. Despite the impressive efforts und giins of our law enforce-
ment agencies, the unlawful nse, manufacture and distribution of
controlled dangerous substances continues to pose a serious and
pervasive threat to the health, safety and welfare of the citizens
of this State. New Jersey eontinues to experience an unaceeptably
high rate of drug-related erime, and continues to serve as a conduit
for the illegal trafficking of druzs to and from other jurisdictions.
In addition to the barm suf‘ered by the vietims of drug abuse and
drug-related crime, the incidence of such offenses is directly
related to the rate of other violent mand non-violont evimes, includ-
ing murder, assault, robherw, theft, hurelary and organized cvim-
inal activities. For thi- reason, enianced and coordinated efforis
desizned specifically to evrtail drug-related offenses will lead
inexorably to a reduetion in the rate of crime wenerally, and i-
therefore decidedly in the public interest.

c. In order to be effective, the hattle against drug abuse and
drug-related erime must he waged agyressively at every level along
the drug distribution chain, but in particular, our criminaj laws
must target for expedited prosecution and enhanced punizhment
those repeat drug offenders and upper echelon members of orga-
nized narcoties trafficking networks who poszc the greatest danger
to sncicty. In order to ensure the most efficient and effective
dedication of limited investigzative, prosecutorial, iudieial and
correctional resources, it is the poliey of thi= State to distinzuish
between drug offenders based on the =eriousness of the offense.
considering principally the nature, quantity and purity of the con-
trolled substance involved, and tlie role of the actor im the overall
drug distribution network. It is the intention of the l.euislature
to provide for the strict punishment, deterrence and ineapacitation
of the most enlpable and dangerous drug offenders, and to Tacili-
tate where feasible the rehabilitation of drug dejendent person- =o
as ultimately to reduce the demand for illezal controlled dangerous
substances and the ineidence of drag-related erime. It i= also the
poliey of this State to afford special protection to childven from
the perils of drng traflicking. to ensure that al! schools and arcas
adjacent to schoolx are kept free from drus distribution activities,
and to provide especially <tern punishment for those drug offenders
who operate on or near schools and school buses, who distribute
to juveniles, or who employ juveniles in a drag distribution scheme.
In addition, our criminal laws and sentencing practices must be



Nl =1 ~] =02 D H DN 51

W ® I U > WD -

DO DO DD b kb e ek bk el ek bk e e
R =S W P 0SB W =D

8RB

4

reexamined and amended <o as to minimize pretrial delay, thereby
to ensure the prompt disposition of all drug-related eriminal
charges and the prompt impasition of fair and eertain punishment.

d. Under the enrrent drug laws, these are inadegnate sentencing
guidelines with which con istently to identify the most xerioux
offenders and offenses and to guard against ~enteneing disparity
and the resnlting depreciation of the doterrent thrust of the erim-
inal law, In order to protect the pulblie interest, and so as to deter,
disrupt and elinminate the operation of organized drug trafiicking
networks, it is necessary to undertake a comprehensive reexamina-
tion of our controlled dangerous substances laws, proceduares and
sentencing practices. The transfer of the provisions of the ‘“New
Jersey Controlled Dungerons Substanees Aet,” P, 1., 1970, e. 226
(C. 24:21-1 et seqq.) into the penal eode whieh is arcomplished
herein, along with the amendments and supplements thereto, will
better ensure that the most culpable drug offenders will be subject
to swift prosecutions and striet, consistently imposed eriminal
sanctions.

2C:35-2. Definitions.

As used in this chapter:

‘ Administer’’ means the direct application of a controlled dan-
gerous substance or controlled substance analog, whether by in-
jection, inhalation, ingestion, or any other means, to the body of
a patient or research subjeet by: (1) a practitioner (or, in his
presence, by his lawfully authorized agent), or (2) the patient
or research subject at the lawful direction and in the presence
of the practitioner.

¢ Agent’’ means an authorized person who acts on behalf of or
at the direction of a manufacturer, distributor, or dispenser but
does not include a common or contraet carrier, public warehouse-
man, or employee thereof.

‘“Controlled dangerous substance’” means a drug, substance, or
immediate precursor in Schedules I through V. The term shall
not include distilled spirits, wine, malt heverages, as those terms
are defined or used in R. S. 33:1-1 et seq., or tobacco and tobaceco
products. The term, wherever it appears in any law or administra-
tive regulation of this State, shall include controlled substance
analogs,

““Controlled substance analog™ means a substance that has a
chemical structure substantially similar to that of a controlled
dangerous substance *[or]® *end® that was specifically designed
to produce an effect substantially similar to that of a controlled

dangerous substance. The term shall not inelude a substance manu-
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factured or distributed in conformance with the provisions of an
approved new drug application or an exemption for investiga-
tional.use within the meaning of section 505 of the *‘Federal Food,
Drug and Cosmetic Act,’’ 52 Stat. 1052 (21 U. 8. C, 355).

‘‘Connterfeit substance’® means a controlled dangerous substance
or controlled substance analog which, or the container or labeling
of which, without authorization, hears the trademark, trade name,
or other identifying mark, imprint, number or device, or any like-
ness thereof, of a manufacturer, distribntor, or dispenser other than
the person or persons who in fact manufactured, distributed or
dispensed such substance and which therehy falsely purports or is
represented to be the product of, or to have been distributed by,
such other manufacturer, dist:*butor, or dispenser.

“Deliver’’ or ‘‘delivery’’ means the actual, constructive, or
attempted t.ansfer from one person to another of a controlled
dangerous substance or controlled substance analog, whether or
not there is an agency relationship.

¢¢Digpense’” means to deliver a controlled dangerous substance
or controlled substance analog to an ulfimate user or research
subject by or pursuant to the lawful order of a practitioner,
ineluding the preseribing, administering, packaging, labeling, or
componnding necessary to prepare the substance for that delivery.
‘Dispenser” means a practitioner who dispenses.

¢Distribute’’ means to deliver other than by administering or
dispensing a controlled dangerous substance or *[controled]*
*comtrolled® substance analog. ¢ Distributor’’ means a person who
distributes.

“‘Drugs’’ means (a) substances recognized in the official United
States Pharmacopoeia, official Homeopathic Pharmacopoeia of the
United States, or official National Formulary, or any supplement to
any of them; and (b) substances intended for use in the diagnosis,
cure, mitigation, treatment, or prevention of disease in man or other
animals; and (c) substances (other than food) intended to affect
the strueture or any function of the body of man or other animals;
and (d) substances intended for use as a component of any article
specified in subsections (a), (b) and (e¢) of this section; but does
not include devices or their components, parts or accessories.

“Drug dependent person’' means a person who is using a con-
trolled dangerous substance or controlled substance analog and
who is in a state of psychic or physical dependence, or both, arising
from the use of that controlled dangerous substance or controlled
substance analog n a continuous basis. Drug dependence is char-
acterized by behavioral and other responses, including but not
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69 limited to a strong compulsion to take the snbstance on a re-
70 curring basis in order to experience its syehie effects, or to avoid
71 the discomfort of its absence.
72  “‘Hashish” means the resin extracted from any part of the plant
73 Genus Cannabis L. and any compound, manufacture, salt, deriva-
74 tive, mixture, or preparation of such resin.
7™  “Manufacture’ means the production, preparation, propagation,
76 compounding, conversion or processing of a controlled dangerous
77 substance or controlled subsiance anulor, either dircetly or by
78 extraction from substances of natural orizin, or independently hy
79 means of chemieal synthesis, or by a combination of extraction and
80 chemical synthesis, and includes anv packaging or repackaging of
81 the substance or labeling or relabeling of its container, except that
82 this term does not include the preparation or compounding of a
83 controlled dangerous substance or controlled substance analog by
an individual for his own use or the preparation, eompounding,
85 packaging, or labeling of a controlled dangerous substance: (1) by
86 a practitioner as an incident to his administering or dispensing of
87 a controlled dangerous substance or controlled substance analog in
88 the course of his professional practice, or (2) by a practitioner (or
89 under his supervision) for the purpose of, or as an incident to,
90 research, teaching, or chemical analysis and no for sale.
91 “‘Marihuana’’ means all parts of the plant Genus Cannabis L.,
92 whether growing or not; the seeds thereof, and every compound,
93 manufacture, salt, derivative, mixture, or preparation of such plant
94 or its seeds, except those containing resin exiracted from such
95 plant; but shall not include the mature stalks of such plant, fiber
96 produced from such stalks, oil or cake made from the sceds of such
97 plant, any other compound, manufacture, salt, derivative, mixture,
98 or preparation of such mature stalks, fiber, oil, or cake, or the
99 sgterilized seed of such plapt which is incapable of germination.
100 ‘‘Narcotic drug’’ means any of the following, whether produced
101 direetly or indirectly by extraction from substances of vegetable
102 origin, or independently by means of chemical synthesis, or by a
103 combination of extraction and chemical svnthesis:
104 (a) Opium, coca leaves, and opiates;
105 (b) A compound, manufacture, salt, derivative, or preparation
106 of opium, coca leaves, or opiates;
107 (c) A substance (and any compound, manufacture, salt, deriv-
108 ative, or preparation thereof) which is chemically identical with
109 any of the substances referred tn in subscctions (a) and (b),
110 except that the words ‘‘nareotic drug’’ as used in this act shall
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111 not include decoecainized coca leaves or extracts of coca leaves,
112 which extracts do not contain cocaine or ecogine.

113  ‘‘Opiate’’ means any dangerous substance having an addietion-
114 forming or addiction-sustaining liability similar to morphine or
115 being capable of conversion into a drug baving such addiction-
116 forming or addiction-snstaining liability. It does not include, un-
117 less specifically designated as controlled pursuant to the provisions
118 of section 3 of P. L. 1970, ¢, 226 (C. 24:21-3), tlie dextrorotatory
119 isomer of 3-methoxy-n-mcthylmorphinan and its salts (dextro-
120 methorphan). 1t does include its racemic and levorotatory forms.
121 “Opium poppy”’ means the plant of the species Papaver sonmi-
122 ferum L., except the seeds thereof.

123  ‘““Person’ means any corporation, association, partnership, trust,
124 other institution or entity or one or more individuals.

125 ““‘Poppy straw’’ means all parts, except the seeds, of the opium
126 poppy, after mowing.

127  “‘Practitioner’’ means a physician, dentist, veterinarian, scien-
128 tific investigator, laboratory, pharmaey, hospital or other person
129 licensed, registered, or otherwise permitted to distribute, dispense,
130 conduct research with respect to, or administer a controlled dan-
131 gerous substance or controlled substance analog in the course of
132 professional practice or research in this State.

133 (a) ‘“‘Physician’’ means a physician auntliorized by law to prac-
134 tice medicine in this or any other state and any other person
135 authorized by law to treat sick and injured human beings in this
136 or any other state and

137  (b) “‘Veterinarian’’ means a veterinarian authorized by law to
138 practice veterinary medicine in his State.

139  (e) ‘‘Dentist” means a dentist authorized by law to practice
140 dentistry in this State.

141  (d) ‘“Hospital’”’ means any federal institution, or any institution
142 for the ecare and treatment of the sick and injured, operated or
143 approved by the appropriate State department as proper to be
144 entrusted with the custody and professional use of controlled
145 dangerous substances or controlled substance analogs.

146  (e) ‘‘Laboratory’ means a laboratory to be entrusted with the
147 custody of narcotic dimgs and the nuse of controlled dangerous
148 substances or controiled substance analogs for scientific, experi-
149 mental and medieal purposes and for purposes of instruction
150 approved by the State Department of Health.

151 *‘Production’’ includes the manufacture. planting, cultivation,
152 growing, or harvesting of a controlled dangerous substance or
153 controlled substance analog.
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154 ‘‘Immediate precursor’’ means a substance which the State
155 Department of Health has found to be and by regulation desig-
156 nates as being the principal compound commonly used or produced
157 primarily for use, and which is an immediate chemical intermediary
158 used or likely to he used in the manufacture of a controlled
159 dangerous substance or controlled substance analoz, the eontrol of
160 which is necessary to prevent, curtail, or limit such manufacture.
161 ‘‘Residential treatment facility'’ means any facility approved by
162 any county probation department for tLe inpatient treatment and
163 rebabilitation of drug dependent persons.

164 “‘Schedules 1, II, Y1, IV, and V”’ are the schedules set forth in
165 sections 5 through 8 of P. L. 1970, c. 226 (C. 24:21-5 through
166 24:21-6) and in section 4 of P. L. 1971, ¢. 3 (C. 24:21-8.1) and as
167 modified by any regulations issued by the Commissioner of Health
168 pursuant to his authority as provided in section 3 of P. L. 1970,
169 e¢. 226 (C. 24:21-3).

170  ¢‘State” means the State of New Jersey.

171 “*Ultimate user’’ means a person who lawfully possesses a con-
172 trolled dangerous substance or controlled substance analog for his
173 own use or for the use of a member of his household or for ad-
174 ministration to an animal owned by him or by a member of his
175 household.

2C:35-3. Leader of Narcotics Trafficking Network.

A person is a leader of a narcoties trafficking network if he

b

*[purposely]® conspires with others as an organizer, supervisor,
finanecier or manager, to engage for profit in a schemne or course
of conduct to unlawfully manufacture, distribute, dispense, bring
into or transport in this State methamphetamine, lysergic acid
diethylamide, phencyeclidine or any controlled dangerous snbstance
classified in Schedule I or II, or any controlled substance analog

W 00 I M Oy b N

thereof, Leader of narcotics trafficking network is a crime of the

-t
o

first degrece and upon conviction thereof, except as may be pro-
vided by N. J. S. 20:35-12, a person shall be sentenced to an ordi-
nary term of life imprisonment during which the person must serve

e
W D e

25 years before being eligible for parole. Notwithstanding the pro-

oy
=

visions of subsection a. of N. J. 8. 2C:43-3, the court may also

[wry
)]

impose a fine not to exceed $300,000.00 or five times the street

—t
[~

value of the controlled dangerous substance or controlled sub-

Lk
-3

stance analog involved, whichever is greater.

[y
(e -]

Notwithstanding *[paragraph (2) of sabsection a. of N. J. S.
2C:1-8a. (2)]* *the provicions of N.J. 8. 2C:1-8*, a conviction of
leader of narcoties trafficking network shall not merge with the

|
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conviction for any offense which is the ohjeet of the conspiracy.
Nothing contained in this rection shall prohibit the court from
imposing an extended term pursuant to N. J. 8. 2C:43-T: nor shall
this section be construed in any way to preclude or limit the
prosecution or conviction of any person for conspiracy under
N. J. 8. 2C:5-2, or any prosecution or conviction under N. J. S.
2C:35-4 (maintaining or operating n CDS *[laboratory]}* *pro-
duction facility®, N. J, S. 2C:35-5 (manufacluring, distributing or
dispensing), N. J. S. 2(:35-6 (employing a juvenile in a drug
distribution scheme), N. J. S. 2C:33-9 (strict liability for drug
induced death), N. J. S. 2C:41-2 (racketeering activities) or sub-
section g. of *[ N. J. S. 2C:5-2¢J* *N. J. S. 2C:5-2* (leader of
organized crime).

It shall not be necessary in any prosecution under this section
for the State to prove that any intended profit was actually
realized. The trier of fact may infer that a particular scheme or
course of conduct was undertaken for profit from all of the
attending circumstances, including but not limited to the number
of persons involved in the scheme or course of conduet, the actor’s
net worth and his expenditures in relation to his legitimate sources
of income, the amount or purity of the specified controlled dan-
gerous substance or controlled substance analog involved, or the
amount of cash or currency involved.

It shall not be a defense to a prosecution under this section
that such controlled dangerous substance or controlled substance
analog was brought into or transported in this State solely for
ultimate distribution or dispensing in another jurisdiction; nor
shall it be a defense thai any profit was intended to be made in
another jurisdiction.

2C:354. Maintaining or Operating a Controlled Dangerous
Substance *[Laboratory}* *Production Facility®,

Except as authorized by P. L. 1970, c. 226 (C. 24:21-1 et seq.),
any person who knowingly maintains or operates any premises,
place or facility used for the manufacture of methamphetamine,
lysergic acid diethylamide, phencyclidine or any substance classi-
fied as a narcotic drug in Schedule I or II, or the analog of any
such substance, or any person who knowingly aids, promotes,
finances or otherwise participates in the maintenance or opera-
tions of such premises, place or facility, is guilty of a crime of the
first degree and shall, except as provided in N. J. S. 2C:35-12, be
sentenced to a term of imprisonment which shall include the
imposition of a minimum term which shall be fixed at, or between,
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one-third and one-hall of the sentence impored, during whieh the
defendant <hall Le ineligible for pavole. Notwithstanding the
provisions of subseefion o of N, .}, &, 207:42 3, the court may also
impose a fine not tn exeeed 250000008 or five thnes the street
value of all controlled danwerous substaners or controlled =ub-
stanee analogs at any e mamdactured or stored at such
premises, place or faciliy,

2C:35-5. Manufacturine, Distributing or Dispensing.

a. Exeept as authovized by 1% L. 1970, ¢, 226 (C. 24:21-1 et seqp.),
it shall be unlawlul for any person knowinsiv or purposely:

(1) To manufacture, distribute or dispense, or to possess or
have under his control with intent to wanufacture, distribute or
dispense, a controlled danzeious substance or contralled substance
analog; or

(2) To create, distribute, or poxsess or have under his control
with intent to distribute, a counterfeit controlled dangerous sub-
stance.

b. Any person who *[vioaltes]* *“violates* subsection a. with
respect to:

(1) Heroin, or its analog, or coea leaves and any salt, com-
pound, derivative, or preparation of coca leaves, and any salt, com-
pound, derivative, or preparation thercof which is chemically
equivalent or identical with any of these substances, or analogs,
except that the substanees sbhall not inelude decoainized coea
leaves ov extractions which (o not eontain cocaine or ecosine, in
a quantify of five ounces or more inelnding any adulterants or
dilutants, provided there are inclided at least 3.5 wrams of the
pure free base drug, i< ouilty of a crime of the first degree. The
defendant shall, exeept as¢ provided in N, J, 8. 207:35-12, he sen-
tenced to a term of imprisonment by the court. The term of im-
prisonment shall include the iinposition of a minimum term whieh
shall be fixed at, or hetween, one-third and one-half of the sentence
imposed, during which thic defendant <hall he ineligible for parole.
Notwithstanding the provisions of subseclion a. of N, .J. S, 2C:43-3,
a fine of up to $300,000.00 may e imposed:

(2) A substance reterred to in paracraph (1) of this subsection,
in a quantity of one-half ounce or niore but less than five ounces,
including any adulterants or dilutants, provided there are in-
cluded at lTeast 3.5 grams of the pure {ree base drog, is gnilty of
a crime of the second degree;

(3) A substance referred to in paragraph (1) of this subsection
in a quantity less than one-half ounce including any adulterants or
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dilutants, or in a quautity of one-lalf ounce or more with there
being included less than 3.5 grams of the pure free baze drug or
where the amount of the pure frec biuse is undotermined, i« guilty
of a crime of the third degree except that, notwith=tanding the
provisions of subsection b, *of~ N, J. S, 20€:45 3, a fine of up to
$30,000.00 may be imposed;

(4) A substance classified as a narcotie drae in Sehedule T oy 11
other than tho:e specifically covered in this section, or the analog
of any such substance, in a quantity of one vunce or mor: includ-
ing any adulterant or dilutants, provided there are in-luded at
least 3.5 grams of the pure free base drug. is guilty of a crime
of the second degree;

(5) A substance clacsified as a narcotie drug in Schedule T or
IT other than those specifically covered in this section, or the
analog of any suceh substance, in a quantity of less than one ounce
including any adullerants or dilutantz, or in a quantity of one
ounce or more with there being ineluded less than 3.5 wramns of
the pure free hase drug or where the amount of the pure free
base drug is undetermined, is guilty of a crime of the third degree
except that, notwithstanding the provi-iens of subsection b. of
N. J. 8. 2C:43-3, a fine of up to $30,000.00 miav be imposed:

(6) Lvsergie acid diethylamide, or its analoz, in a gnantity of
100 milligrams or more including any adulterant< or dilutants,
or pheneyelidine, or its analog, in a quantity of 10 grams or more
including any adulterants or dilutants, is gzuilty of a erime of the
first deerece, Exeept as provided in 2(':33-12, the court shall -
pose a term of imprisonment which shall include the impo<ition
of a minimum term, fixed at, or hetween, ene-third and one-half
of the sentence imposed by the eourt, during whieh the defendant
shall be ineligible for parvole. Notwithstanding the provisions of
subsection a. of N. J. 8. 2C:43-3, a fine of up to £€3::0.000.00 may
be imposed;

(7) Ly=ergic acid diethylamide, or itz analog, in a quantity of
less than 100 milligrams including any adulterants or dilutants,
or where the amount is undetermined, or phenevelidine, or its
analog, in a quantity of less than 10 grams including any adulter-
ants or dilutants, or where the amount is undetermined, is guilty
of a crime of the second desree:

(8) Methamphetamiue, or s analoz, inoagcanty of one onnes
or more including any aduiterants or Gilnats, provaded there
are included at least 3.0 gram~ of the pare iree hase Jias, ds

guilty of a crime of the second degree:
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78 (9) Methamphetamine, or its analog, in a quantity of less than
79 one ounce including any adulterants or dilutants, or in a quantity
80 of one ounce or morce with there heing included Jess than 3.5 zrams
81 of the pure free base druy or where the amount of the puve free
82 base drug is undetermined, is gunilty of a erime of the third degree
83 except that, notwithstanding the provisions of subsection b. of
84 N.J.S.2C:43-3, a fine of up to $30,000.00 nay he imposed;
85 (10) Marijuana in a quantity of five pounds or more including
86 any adulterants and dilutants, or hashish in a quantity of one
87 pound or more including any adulterants and dilntants, is guilty
88 of a crime of the second degree;
89 (11) Marijuana in a quantity of one ounce or more but less
90 than five pounds including any adulterants and dilutants, or
91 hashish in a quantity of five grams or more but less than one
92 pound including any adulterants and dilutants, is guilty of a
93 crime of the third degree except that, notwithstanding the pro-
94 visions of subsection b. of *N. J. §.* 2C:43-3, a fine of up to
95 $15,000.00 may be imposed;
96 (12) Marijuana in a quantity of less than one ounce including
97 any adulterants and dilutants, or hashish in a quantity of less
98 than five grams including any adulterants and dilutants, is guilty
99 of a crime of the fourth degree;
100 (13) Any other controlled dangerous substance classified in
101 Schedules I, II, IIT or IV, or its analog, is guilty of a erime of
102 the third degree, except that, notwithstanding the provisions of
103 subsection b. of N. J. S. 2C:43-3, a fine of up to %£15,000.00 may
104 be imposed; or
105 (14) Any Schedule V substance, or its analog, is guilty of a
106 crime of the fourth degree except that, notwithstanding the pro-
107 visions of subsection b. of N. J. S. 2C:43-3, a fine of up to
108 *[$10,000.001* *315,000.00° may be imposed.
109 c¢. Where the degree of the offense for violation of this section
110 depends on the quantity of the substance, the quantity invelved
111 shall be determined by the trier of fact. The quantity involved
112 in individual acts of *manufacturing,® distribution®, dispensing or
113 possessing with intent to distribute* may be aggregated in deter-
114 mining the grade of the offense, whether distribution *or dis-
115 pensing® is to the same person or several! persons®. provided that
116 each individual oct of dists it o wras commitied wilh'n the
117 applicable statute of limitations®.

1 2C:35-6. Employing a Juvenile in & Drug Distribution Scheme,

2 Any person being at least 18 years of age who knowingly nses.
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solicits, dircets, hires or emplovs a person 17 vears of age or
younger to violate N. J. S. 2(*:33—4 or subsection a. of N. .J. S.
2(':35-5, is guilts' of a crime of the second degree and shall,
except as provided in N, .J. 3. 2(":235-12, he sentenced to o term
of imprisonment which shall include the imposition of a minimum
term which shall be fixed at, or hetween, one-third and one-half
of the sentence imposed, or five years, whichever is greater, durine
which the defendant shall he inelinible far pavele. Notwithstanding
the provisions of subsecfion a. of N. J. S. 2C:43-3, the court
may also impose a fine not to exceed $300,000.00 or five times
the street value of the controlled daneerous substance or con-
trolled substance analog involved, whichever is rreater.

It shall be no defense to a prosecution under this section that
the actor mistakenly helieved that the person which the actor
used, solicited, directed, hired or emploved was 1R yvears of age
or older, even if such mistaken belief was reasonable.

Nothing in this section <hall be conztrued to preclude or limit
a prosecution or conviction for a violation of any offense defined
in this chapter pursuant to X. J. 8. 2C:2-6 or any other provision
of law governing an actor’s liability for the conduct of another,
and, notwithstanding the provisions of N. J. 8. 2C:1-8 or any
other provision of law, a conviction arising under this section shall
not merge with a conviction for a violation of N. .J. S. 2C:35-3
(leader of narcoties trafficking network), N. J. S. 2C:35-4 (main-
taining or operating a CDS *[laboratory}* *production facility*),
N. J. S. 2C:35-5 (manufacturing, distributing or dispensing), or
N. J. S. 2C:35-9 (strict liability for drug induced death).

2(C:35-8. Distribution to Persons Under Age 18; Enhanced
Punishment.

Upon the application of the prosecuting attorney, any person
being at least 18 years of age who has been convicted for violating
subsection a. of N. J. 8. 2C:35-5 *or N. 1. 8. 2C :35-7 (now pending
before the Legislature as Senate Bill No. 2449 or Assembly Bill No.
3072 of 1986)* by distributing a controlled dangerous substance or
controlled substance analog to a *pregnant female or a® person 17
years of age or younger *[who is at least three years his junior]®
shall, except as provided in N. J. S. 2C:35-12, be subject to twice
the terin of imprisonment, fine and penalty, including twice the
term of parole ineligibility, i any, suthorvized or reguived to be
imposed by subsection b. of . J. 5. 2C:55-3 *N. J. S, 2(':35-7 1 now
pending before the Legistofure as Scaate Bill No, 2449 0. Assenbly
Bill No. 3072 of 1986)* or any otler provision of this title.
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The court shall not impose more than one enlanced sentence pur-
suant to this section, If the defendant is convicted of more than
one offense whicli is otherwise suljeet (o enhaneed punishigent pus-
suant to this seetion, the court sha!l inpose cuhaneed punishment
based upon the most serious such offense for which the defendant
was convicted, or, where applicable, the offense which mandates
the imposition of the longest term of parole ineligibility. Not-
withstanding the provisions of paragraph (2) of subsecction a. of
2C :44-5, nothing lherein shall prevent the court from also imposing
an extended term pursuant to subsection e. of N. J. S. 2C:43-6.
*I[In imposing sentence]* *The court shall not impose an enhanced
sentence pursuant to this section unless the prosecutor has estab-
lished the ground therefor by a preponderance of the cvidence at a
hearing, which may occur at the time of sentencing. In making its
finding*, the court shall take judicial notice of any evidence, testi-
mony or information adduced ai the trial, plea hearing o« other
court proceedings, and shall also consider the pre<entence report
and any other relevant information. It shall be no defense to the
imposition of enhanced punishment pursuant to this section that
the defendant mistakenly believed that the recipient of the sub-
stance was 18 years of age or older, *[or less than three vears his
junior,J* even if *[such]*® *{he* mistaken bLelief was reasonable.
*It shall not be a defense to the imposition of enhanced punish-
ment pursuant to this section that the defendant did not know that
the recipient was pregnant.*

2C:35-9. Striet Liability for Drug-Induced Deaths.

*a.* Any person who manufactures, distributes or dispenses meth-
amphetamine, lysergic acid diethyvlamide, plencyelidine or any
other controlled dangerous substance classified in Schedules I or
I1, or any controlled substance analog thereof, in violation of sub-
section a. of N. J. 8. 2C:35-5, *[and which results in the death of
another human being, is strietly liahle for such death, and is guilty
of a crime of the first degree. For the purposes of this section, a
death is the result of the defendant’s act of manufacturing, dis-
tributing or dispensing when such conduet is an antecedent but for
which the death would not have occurred, the death occurred after
the injection, inhalation or inwestion of the <ubstance manufac-
tured, distributed or dispensed by the defendant, and the result is
not to remote or dependent on the voiitional aet of a person other
than the decedent as to have a ju<t bearing on the defendant’s lia-
bility or thie gravity ot his offense. Notwithstunding tlie provisions
of subscetion c. of N, J. 8. 2C:2-3, it shall not be necessary for the
State to establish that the death was a probabie consequence of

T
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the defendant’s conduct. Similarly, it shall not he a defense to a
prosecution under this section that the death was accidental in its
oceurrence, that it was the result of nezligence or recklessness, or
that it was the result of a volitional aet of the decedent or the
volitional act of another to which the decedent consented. The
length of time which has elapsed between the initial act of manu-
facturing, distributing or dispensing, the subsequent act of injee-
tion, inhalation or inzestion of the substance, and the death of the
decedeni, shall not be a bar to prosecution for a violation of this
sectionJ* *is strictly liable for a decath which results from the
injection, inhalation or ingestion of that substance, and is guilty of
a crime of the first degree.®

*b. The provisions of N. J. S. 20:2-3 (governing the causal
relationship between conduct and result) shall not apply in a
prosecution under this section. For purposes of this offense, the
defendant’s act of manufucturing, dislcibuting or dispensing n
substance is the cause of a death when:

(1) The injection, inlalation or ingestion of the substance is
an antecedent but for which the death would not have occurred; and

(2) The death was not:

{a) too remote 1n ils occurrence as to huve a just bearing on the
defendant’s liability; or

(b) too dependent upon conduct of another persorn which was
unrelated to the injection, inhalation or ingestion of the substance
or its effect as to have a just bearing on the defendant’s liability.

¢. It shall not be ¢ defense to a prosecution under this seclion
that the decedent contribuled to Lis own death by his purposeful,
knowing, reckless or negligent injection, inhalation or ingestion of
the substance, or by his consenting to the administration of the
substance by another.*

*d.* Nothing in this section shall be construed to preclude or
limit any prosccution for *[murder or aggravated manslaughterJ*
*homicide*. Notwith<tanding the provisions of N. J. S. 2C:1-8 or
any other provision of law, a conviction arising under this section
shall not merge with a conviction for leader of narcoties trafficking
network, maintaining or operatine a controlled dangerous substanee
*[laboratory]* *production facility*, or for unlawfully manufaec-
turing, distributing, dispensing or possessing with intent to manu-
facture, distribute or dispense the controlled dancerous substance
or controlled substance analog which resulted in the death.

2C:35-10. Possession, Usc or Being Under the Influence.

a. It is unlawful for any person, knowingly or purposely, to
obtain, or to possess, actually or constructively, a controlled
dangerous substance or controlled substance analog, unless the
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sulstance was obtained direetly, or pursnunt 1o a valid preserip-
tion or order form from u practitioner, while acting in the course
of his professional practice, or except as otherwise authorized by
P. L. 1970, e. 226 (¢, 24:21-1 et seq.). Any purson who violates
this section with respeet to:

(1) A controlled dangerous substance, or its analoy, classified
in Schedules I, 11, 11l or IV otiier than those specifieally covered
in this section, is guilty of a erime of the third degree except that,
notwithstanding the provisions of subscetion b, of N. J. 8, 2C:43-3,
a fine of up to $25,000.00 may be imposed;

(2) Any controlled dangerous substance, or its analog, classified
in Schedule V, is guilty of a erime of the fourth dezree except
that, notwithstanding the provisions of subsection bh. of N. J. 8.
2C:43-3, a fine of up to $15,000.00 may be imposed;

(3) Possession of more than *[25]* *50* grams of marijuana,
including any adulteran{s or dilutants, or more than five grams of
hashish is guilty of a crime of the fourth degree, except that,
notwithstanding the provisions of subsection b. of N. J. S. 2C:43-3,
a fine of up to $15,000.00 may be imposed; or

(4) Possession of *[25]* *350* grams or less of marijuana, in-
cluding any adulterants or dilutants, or five grams or less of
hashish is a disorderly person.

Any person who violates this subsection or the oflense defined in
subsection b. of this section while on any property used for school
purposes which is owned by any elen:entary or secondary school
or school hoard, or within 1,000 feet of any school property or
school hus, or while on any school bus, and who is not sentenced
to a term of imprisonment, shall, in addition to any other sentence
which the court may tinpose, be required to perform not less than
100 hours of community service.

b. Any person who uses or who is under the influence of any
controlled dangerous substance, or its analog, for a purpose other
than the treatment of sickness or injury as *lawfully* prescribed
or administered by a physician is a disorderly person.

In a prosecution under this subsection, it shall not be necessary
for the State to prove that the accused did use or was under the
influence of any specific drug, but it shall be sufiicient for a con-
vietion under this subsection for the State to prove that the accused
did use or was under the iniluence of some controlled dangerous
substance, counferfeit controlled dangerous substance. or con-
trolled substance analog, by proving that the accused did mani-
fest physical and physiological symptoms or reactions cansed by
the use of any controlled dangerous substance or controlled sub-
stance analog.




25
26
27
28
29
30
31
32
33

17

2C:35-11. *[Limitation]* “Twitation* controlled dangerous sub-
stances; distribution, possession, manufacture, ete.; penalties.

a, It is unlawfnl for any person to Jistribute or to possess or
have under his control with intent to distribute any substance
which is not a controlled danrerous substance or controlled sub-
stance analog:

(1) Upon the express or implied representation to the recipient
that the substance is a controlled daneerous substance or con-
trolled substance analoz: or

(2) Upon the express or implied representation to the recipient
that the substance is of such nature, appearance or effect that the
recipient will be able to distribute or use the substance as a con-
trolled dangerous substance or contrnlled substanee analog: or

(3) Under circumstances which would lead a reasonable person
to believe that the <ubstance is a controlled daneerous suhstance
or controlled suhbstance analow.

Any of the following shall constitute prima facie evidence of
such circumstances:

(a) The substance was packaced in a manner normally used for
the unlawful distribution of controlled danwerous substances or
controlled substance analogs.

(b) The distribution or attempted distribution of the substance
was accompanied by an exchange of or demand for money or other
thing as consideration for the substance, and the value of the
consicderation execeded the reasonable value of the suhstance.

(e) The physical appearance of the substanee i= substantially the
same as that of a specifie controlled dangerous substance or con-
trolled substance analog.

b. It is unlawful for any person to manufacture, compound,
encapsulate, package or imprint any substance which is not a con-
trolled dangerous substance, controlled substance analog or any
combination of such substances. other than a preseription drug,
with the purpose that it resemble or duplicate the physieal ap-
pearance of the finished form. package, label or imprint of a
controlled dangerous substance or controlled substance analov.

¢. In any prosecution under this section, it shall not be a defense
that the defendant mistakenly believed a suhstance to be a con-
trolled dangerous substance o: controlled substance analog.

d. A violation of this section is a crime of the third degree,
except that, notwithstanding the provisions of sumbsection b. of
N. J. S. 2C:43-3, a fine of un to £100,000.00 may he imposed.

e. The provisions of this section shall not he applicable to (1)
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practitioners or agents, ~ervants and eriployees of practitioners
dispensing or administering noncontrolled <ubstances to paticuts
on behalf of pructitioners in the norial course of their business or
professional practice: and (2) persons who mnufacture, process,
package, distribute or <ell noncontrolled sub-<tanees to practitioners
for use as placebos in the normal course of their Lusiness, pro-
fessional practice or research or for use in Federal Food and Drug
Administration investigational new druge trials,

2(:35-12. Waiver of Mandatory Minimum and Extended Terms.

Whenever an offenze defined in this chapter specifies a manda-
tory sentence of imprisonment which includes a minimum term
during which the defendant shall he inelizible for parole, or a man-
datory extended term which includes a period of parole ineligibility,
the court upon conviction s<hall impos<e the mandatory sentence un-
less the defendant has pleaded enilty pursnant to a negotiated
agreement or, in cases resnltine in trial, the defendant and the
prosecution have entered into a post-conviet on acreement. which
provides for a lesser sentence or perviad of parole ineligibility, The
negotiated plea on post-conv’. on agreement may provide for a
specified term of hmprisonment within the range of ordinary or
extended sentences authorized by law, a specified period of parole
ineligibility, a specified fine, or other disposition. In that event,
the court at sentencing s=hall not impose a lesser term of im-
prisonment, period of parole ineligibility or fine than that ex-
pressly provided for under the terms of the plea or post-convie-
tion agreement.

2(}:35-13. Obtaining by Fraud.

It shall be unlawful for any person to acquire or obtain posses-
sion of a controlled dangerous substanee or controlled substance
analog by misrepresentation, fraud. forgery, deception or subter-
fuge. It shall be unlawful for any person to acquire or obtain
possession of a forged or fraudulent certificate of destruction
required pursuant to N. J. S. 2C:35-21. A violation of this section
shall be a crime of the third degree except that, notwithstanding
the provisions of subsection b. of NX. J. S. 2C:43-3, a fine of up to
$30,000.00 may be imposed. Nothing in this section shall be deemed
to preclude or limit a proseculion for theft as defined in chapter
20 of 1his title.

2C :35-14. Rehabilitation Program for Drug Dependent Persons:
Mandatory Commitment to Residential Treatment Facilities;
Revocation. |

a. Notwithstanding the presumption of inearceration pursuant
to the provisions of subscetion d. of N. .J. S, 2C::H-1, and except

as provided in subsection h. of this section, whenever a drug de-
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peudent person is convieted of an offenze¢ under N, J. 8, 2C:35-5,
N.J. 8. 2(':35-6, *[or]* *N..J. S. 2(':55-7 (o pending before the
Lt'gisluhu'e as Seaate Rill No, 2519 or .-1.~sc'mbll/ Bill Xo, 53072 of
1986)," N. J. 8. 20°:35-10, *N. J. 8. 2C:35-11.0r N, J. S. 2C:35-13,°
other than a erime of the first degree, the conrt, upon notice to the
prosecutor, may, on motion of the defendant and where the court
finds that no danger to the connmuunity will result and that the
placement will serve to benefit the defendant by serving to eorvect
his or her dependency on controlled substanees, place the defendant
on prohation, which =hall be for a term of five vears. As a condition
of that probation, the court shall order the defendant to enter a
drug rehabilitation program, suljjoc-t to such other reasonable
terms and conditions as may be required by the court and by law,
pursuant to N. J. S. 2C:45~1, and which shall include periodie
urine testing for drug usage throughout the period of probation,

h. Exeept upon the joint application of the defendant and the
prosecuting attorneyv, no person convicted ot an offense under
NS 205356 *or NU LS. 20:35-7 (noiwe pewding hefore the
Legislature as Senate Bill No, 2449 or lsscally Bill No, 3072 of
1986 )", or who has heen previously econvieted of an offense under
subsection a. of N. .J. 8. 2C:35-5 or a «imilar offense under any
other law of this State, any other state or the United States, shall
he elizible for sentence in accordance with this seetion.

¢. A person convicted of a crime of the secoud degree *or of a
riolation of N. J. 8. 20':35-7 (now pending before the Legislature
as Senale Bili No. 2149 or Assembly Bill No, 3072 of 1986)* who is
placed in a drug rehabilitation program under this scection shall
he committed to the custody of a residential treatment tacility.
The ferm of sueh commitment <hall be Tor a minimum of xix
months, or until the defendant suceoxsiully completes the resi-
dential treatiment program, whichever is later, exeept that no per-
son shall remain in the enstody of a residential treatment facility
for a period in excess of five vears. Upon successful eompletion
of the required residential treatment program, the defendant shal}
complete the period of probation, a=x authorized by subsection a.
of this section, with eredit for time served in the residential treat-
ment facility and for any imprisonment served a- a condiiton of
probation. A person placed into a residential treatment facility
under this subseetion =hall be deemed to be subject to official
detention for the purposes of N. .J. 8. 2 :29-5 (eseape).

d. Upon a first violation of any term or condition of the proba-
tion authorized by this section or of any term or condition of the
applicable drug rehabilitation program, the court in its diseretion
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may, and upon a subsequent violation shull, revoke the defendant’s
probation and impose on the defendunt any centence that might
have been imposed originally for the offense of which he was
convieted. In that event, the defendant shall receive credit for any
time served pursuant to N. J. S, 2C0:45-1, and any time spent
by the defendant in a residential treatment facility. An action
for a violation under this subsection may be brought by a proba-
tion officer or prosecutor. Notwithstanding any other provision of
this subsection, if 4 defendant ut any time refuses to undergo urine
testing for drlig usage as provided in subsection a. of this section,
the court shall, upon the application of the probation officer
or prosecutor, revoke the defendant’s probation. Failure to sue-
cessfully complete the required drug rehabilitation program shall
constitule a violation of the defendunt’s probation. A defendant
who fails fo comply with the terms of his probation pursuant to
this section and is thereafter sentenced to imprisomuent in acecor-
dance with this subsection shall be ineligible for entry into the
Intensive Supervision Program.

e. The court, as a condition of its order, and after considering
the defendant’s financial resources, may at any time require the
defendant to pay for all or some portion of the costs associated
with his or her participation in any rehabilitation program or
period of residential treatment authorized by this section.

20 :35-15. Mandatory Drug Enforcement and Demand Redue-
tion Penalties; Collection; Disposition *; Suspension®.

a. In addition to any disposition authorized by this title, the
provisions of section 24 of P. L. 1982, ¢. 77 (C. 2A:4A43), or any
other statute indicating the dispositions that can be ordered for
an adjudication of delinquency, every person convicted of or adju-
dicated delinquent for a violation of any offense defined in this
chapter or chapter 36 of this title, and every person placed in
supervisory treatment pursuant to N. J. 8. 2C:43-12 whn was
charged with any offense defined in this chapter or chapter 36 of
this title, shall be assessed for each such offense a penalty fixed at:

(1) $3,000.00 in the case of a crime of the first degree;

(2) $2,000.00 in the case of a crime of the second degree;

(3) $1,000.00 in the case of a erime of the third degree;

(4) $750.00 in the case of a crime of the fourth degree;

(5) $300.00 in the case of a disorderly persons or petty disor-
derly persons offense.

All penalties provided for in this section shall be in addition
to and not in lieu of any fine authorized by law or required to be
imposed pursuant to the provisions of N. J. 8. 2C:35-12.
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b. All penalties provided for in this section shall be collected as
provided for colleetion of fines and restitutions in section 3 of
1979, c. 396 (C. 2C:46--4), and shall be forwarded to the Depart-
ment of Law and Public Safety as provided in subsection ¢. of
this section.

e. All moneys collected pursuant to this section shall be for-
warded to the Department of Law and Public Safety 1o be de-
posited in a nonlapsing revolving fund to be known as the **Drug
Enforcement and Demand Reduction Fund.””

d. All moneys, including fines and restitution, collected from a
person convicted of or adjudicated delinquent for an offense or
placed in supervisory treatment pursuant to N. J. S. 2C:43-12
shall be applied first to any Violent Crimes Compensation Board
peunalty imposed pursuant to scetion 2 of P’. L. 1979, e. 396 (C.
2C:43-3.1), and shall next be applied to any forensie laboratory
fee assessed pursuant to N. J. S. 2C:35-20, and shall next be
applied to any penalty imposed pursuant to this seetion.

*e. The court may suspend the collection of a penalty imposed
pursuant to this section provided the «efendant agrees to enter a
residential drug rehabilitation progrum approved Ly the court and
further provided that the defendant agrees to pay for all or some
portion of the costs associated with the rehabilitation program. In
this case, the collection of a penalty imposed pursuant to this
section shall be suspended during the defendant’s participation in
the approved rehabilitation program. Upon successful completion
of the program, the defendant may apply to the court to reduce the
penally imposed pursuant to this section by any amount actually
paid by the defendant for his participation in the program. The
court shall not reduce the penalty pursuant to this subsection
unless the defendant establishes to the satisfaction of the court
that he has successfully completed the rehabilitation prog: im. If
the defendant’s participation is for any reason terminated before
his successful completion oy the rehabilitation program, collection
of the entire penalty imposed pursuant to this section shall be
enforced. Nothing in this section shall be deemed to affect or
suspend any other criminal sanctions imposed pursuant to this
chapter or chapter 36 of this title®

2(:35-16. Mandatory Forfeiture or Postponement of Driving
Privileges.

In addition to any disposition authorized by this title, the pro-
visions of section 24 of . L. 1982, ¢. 77 (C. 2A:4A43), or any
other statute indicating the dispositions that can be ordered for an
adjudication of delinquency, and notwithstanding the provisions of
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subsection c. of N. J. 8. 2(':43-2 every jerson convicted of or
adjudicated delinquent for a violation of any offense defined in this
chapter or chapter 36 of this title shall forthwith forfeit his rizht
to operate u motor vehicle over the highways of thisx State for a
period to be fixed by the court at not less than six months or more
than two vears, or, after the expiration of =ix months, until the
privilege shall be restored to him in the diseretion of the Director
of the Division of Motor Vehicles upon application to and after
certification by a physician to the director that the person is not a
drug dependent person within the meaning of this chapter. In the
case of any person who at the time of the imposition of sentence
is less than 17 vears of age, the period of the suspension of driving
privileges authorized herein shall not commence to run until the
defendant reaches the aze of 17, The court hefore whom any per-
son is eonvicted of or adjudicated delinquent for a violation of any
offense defined in this chapter or ehapter 36 of this title shall ecause
a report of *[such}* *the* conviction or adjudication to he filed
with the Director of the Division of Motor Vehiecles.

2C:35-17. Exception to physician-patient privilere.

Information conimunicated to a practitioner in an effort un-
lawfully to obtain or procure the administration of a controlled
dangerous substance or controlled substanee analog <hall not be a
privileged communication.

2C:35-18. Exemption: Burden of Proof.

a. It is an affirmative defense to any criminal action aris.ag
under this chapter or chapter 36 that the defendant is the autho-
rized holder of an appropriate registration or order form or is
otherwise exempted or excepted from criminal liahility by virtue
of any provision of P. L. 1970, ¢. 226 (C. 24:21-1 et seq.). The
affirmative defense established herein shall be proved by the de-
fendant by a preponderance of the evidence. *It shall not be neces-
sary for the State to negate any exemption set forth in this act
or in any provision of Title 24 of the Revised Statutes in any
complaint, information, indictment or other pleading or in any
trial, hearing or other proceeding under this act.”

b. No liability shall be imposed by virtue of this chapter upon
any duly authorized State officer, engaged in the enforcement
of any law or municipal ordinance relating to controlled dangerous
substances ‘or controlled substance analogs®.

2C:35-19. Laboratory Certiticates: Use: Admission into Evi-
dence; Objections.

a. The Attorney General of New Jersey may designate State
Forensic Laboratories. These laboratories shall be staffed by em-
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ployees of this State or any of the Stute’s political subdivisions.
*[AY® *In a procecding for o violution of the provisions of chap-
ters 35 and 36 of this tile, «* law enforcement agency may submit
to one of these lahoratories any substance, including, but not
limited to, any substanee believed to be a controlled dangerous
substance or controlled substance analoy thereof, or any poisons,
drugs or medicines or huinan body tissues or fluids. The laboratory
shall ehemically analyze these snbstances.

b. Upon the request of any law enforcement ageney, the lahora-
tory employce performing the chemical analysis shall prepare a
certificate. This employee shall sign the certificate under oath and
shall include in the certificate an attestation as to the result of the
analysis. The presentation of this certificate to a court by any
party to a proceeding shall he evidence that all of the require-
ments and provisions of this section have been complied with. This
certificate shall be sworn to before a notary public or other person
empowered by law to take oaths and shall contain a statement
establishing the following: the type of analysis performed; the
result achieved; anyv conclusions reached hased upon that result;
that the subscriber is the person who performed the analysis
and made the conclusions: the subseriber’s training or experience
to perform the analysis; and the nature and condition of the
equipment used. When properly executed, the certificate shall,
subject to subsection c. of this section and notwithstanding any
other provision of law, he admissible evidence of the composition,
quality, and quantity of the substance submitted to the laboratory
for analysis, and the court shall take judicial notice of the signa-
ture of the person performing the analysis and of the fact that
he is that person.

c. Whenever a party intends to proffer in a eriminal or guasi-
eriminal proceeding, a certificate executed pursuant to this seetion,
notice of an intent to proffer that certificate and all reports relating
to the analysis in question, including a copy of the certificate, shall
be conveved to the opposing party or parties at least 20 days
before the proceeding begins. An opposing party who intends to
object to the admission into evidence of a certificate shall give
notice of ohjection and the grounds for the objection within 10
days upon receiving the adversary’s notice of intent to proffer the
certificate. Whenever a notice of objection is filed, admissibility
of the eertificate shall be determined not later than two days before
the beginning of the trial. A proffered certificate shall be admitted
in evidence unless it appears from the notice of objeetion and
specific grounds for that ohjection that the composition, quality.
or quantity of the snbstance submitted to the lahoratory for




2ge

(=)} [=1 =1}
wooxlmo\nhcow'—lugww

[V I - T T - T - T - I N T = B o T o~ R T e T T R S T
ggg%%&owwqmm»wwwowmqavuyboon,r—&o

M

aiulysis will bo contested at trial. A failure to comply with the
time limitations regarding the notice of vbjeetion required by this
section shall constitute a waiver of any objections to the admission
of the certificate. T'Le time limitations set forth in this section
*[may be relaxed, in the discretion of the eourt, only upon a
showing of good cause}* *shall not be relazed except upon a show-
g of good cause®.

2C:35-20. Forensic Lahoratory Fees.

a. In addition to any disposition made pursuant to the provi-
sions of N. J. 8. 2(:43-2, any person convicted of an offense
under this chapter shall be assessed 4 c¢riminal laboratory analysis
fee of $50.00 for each *[such}* offense for which he was convieted.
Any person who is placed in supervisory treatment pursuant to
N. J. 8. 2C:43-12 shall be assessed a criminal laboratory analysis
fee of $50.00 for each such offense for which he was charged.

b. In addition to any other disposition made pursuant to the
provisions of seetion 24 of P. L. 1982, e. 77 (C. 2A:4A-43) or
any other statute indicating the dispositions that can be ordered
for adjudications of delinquency, any juvenile adjudicated de-
linquent for a violation of this chapter, shall be assessed a labora-
tory analysis fee of $25.00 for each *[such]® adjudication.

¢. All eriminal laboratory analysis fees provided for in this
section shall be collected as provided for the collection of fines
and restitutions in N. J. S. 2C:46—4, and shall be forwarded to
the appropriate forensic laboratorv fund as provided in subsec-
tion d. of this section.

d. Forensie laboratory funds shall be established as follows:

(1) Any county which maintains a publicly funded forensic
laboratory that regularly employs at least one forensic chemist
engaged in the analysis of controlled dangerous substances mayx
establish a county forensic laboratory fund within the office of
the county treasurer,

(2) A separate account shall be established in the State Treasury
and shall be designated the ‘“State Forensiec Laboratory Fund.”

e, The $50.00 analysis fee provided for in subsection a. of this
section shall be forwarded to the office of the county treasurer
of the county that performed tlie laboratory analysis if that
county has established a county forensic laboratory fand or,
where appropriate, to the State foreusic laboratory that per-
formed the analysis. If the county has not established a forensic
laboratory fund, then the $50.00 analvsis fee shall be forwarded
to the State forensic laboratory fund with the State Treasury.
The county treasurer and State Treasurer may retain an amount
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of this money equal to the administrative costs ineurred pursuant
to carrying out their respeetive responsibilities under this section.

f. Moneys deposited in the county foremsic laboratory fund
created pursuant to paragraph (1) of subsection c. of this section
shall be in addition to any allocations pursuant to existing law
and shall be designated for the exclusive use of the county
forensic laboratory. These uses may include. but are not limited
to, the following:

(1) costs incurred in providing miscroscopic and chemieal
analyses for controlled substances in connection with eriminal
investigations conducted within this State;

(2) purchase and maintenance of equipment for use in per-
forming analyses; and

(3) continuing education, training and scientific development
of foremsic scientists regularly emploved by these laboratories.

g. Moneys deposited in the State forensie laboratory fund
created pursuant to paragraph (2) of subsection c. of this section
shall be used by State forcnsic laboratories that the Attornmey
General designates pursnant to N. J. S. 2C:35-19, and the Divi-
sion of State Police in the Department of Law and Publie Safety.
These moneys shall be in addition to any allocations pursuant
to existing law and shall he designated for the exclusive use of
State forensic facilities. These uses may include those enumerated
in subsection e. of this section.

2C:35-21. Scizure in Violation of Chapter; Pretrial Destruetion
of Bulk Seizures of Controlled Dangerous Substances.

Any controlled dangerous substance or controlled substance
analog seized in violation of this chapter shall be subject to the
forfeiture provisions of chapter 64 of this title. In any case in-
volving a bulk seizure of *a* controlled dangerous substance or *a*
controlled substance analog, a prosecuting anthority, upon notice
to defense counsel, may apply to the trial court for an order to
destroy all or some portion of the seized substance. The State
or county forensic laboratory that analyzes the suhstance shall
make a photographic record thereof.

In the event that the defendant objects to the application to
destroy all or some portion of the controlled dangerous substance
or controlled substance analog, defense counsel shall within 20
days of receiving notice from the prosecuting authority serve
notice of ohjection upon the trial judge and the prosecuting
authority. The notice of objection shall include the reasons there-
for. Failure to comply with the time limitations regarding the

[
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notice of ohjection requived by this seetion shall constitute a
waiver of any ohjections to the destruetion of all or some portion
of the substance.

The decision to order the destruction of *[such® *¢he* substance
skall be vested in the sound diseretion of the trial court. Prior to
the issuanee of any order authorizing the destruction of all or some
portion of the controlled dangerous substance or controlled sub-
stance analog, and subjeet to reasonable supervision by laboratory
or agency personnel, defense eounse] shall he afforded an oppor-
tunity to ingpect or test the substance.

The State or county forensic laboratory authorized to destroy
all or some portion of the controlled dangerous substance or eon-
trolled substance analog shall file with the court a certificate
under oath attesting to the date on which the substanee was
destroyed, the quantity of the substance destroyed, and the method
used to destroy the substance.

Notwithsianding any other provision of law, the photographic
record made in aceordance with the provisions of this section,
upon proper authentication, may be introduced as evidence in
any court,

20:35-22. Severability.

If any one or more sections, clauses, sentences or parts of this
chapter shall for any reason be questioned in any court, and shall
be adjudged unconstitutional or invalid, the judgment shall not
affect, impair or invalidate the remaining provisions thereof, but
shall be confined in its operation to the specific provisions s.
held unconstitutional or invalid.

2C:35-23. Pending Cases.

a. Except as provided in subsections b. and e. of this section,
any violation of a provision of P. L. 1970, e. 226 (C. 24:21-1 et
seq.) which is amended or deleted by this act, and which violation
was committed prior to the effective date of this chapter, shall
be governed by the prior law, whieh is continued in effeet for
that purpose, as if this act were not in force.

b. Any offense defined in this act and conunitted on or after
the effective date shall be governed by the provisions of this aet.
For the purposes of this section, an offense was committed after
the effective date of this act if any of the elements of the offense
occurred subsequent thereto. '

c. In any case pending on or initiated after the effective date
of this act involving an offense defined herein and eommitted
prior to such date: |

e
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(1) N. J. S, 2C:35-19 and N. J. 8. 2C:30-21 shail govery,
insofar as they are justly applicable and their application does
not introduce confusion or delay;

(2) The court, with the consent of the defendaunt, may i:upose
sentence under the provisions of this chapter applicable to the
offense and the offender;

(3) A defendent who, on the effective date of this act, has not
made application for supervisory treatment under section 27 of
P. L. 1970, e¢. 226 (C. 24:21-27) shall not be eligible for super-

visory treatment except pursuant to the provisions of 2(':43-12

and as provided in Chapter 36A of this title.
2. An additionul chapter, chapter 36, is added to Title 2C as
follow:
CraprTEr 36 Druc ParaPHERNALIA
N.J.S.2C:35-1. Drug Paraphernalia, Defined; Determination.
N.J.S8.2C:36-2. Use or Possession with Intent to Use, Disor-
derly Persons Offense.

N.J.S.2C:36-3. Distribute, Dispense or Possessior with Intent
to Distribute or Manufacture, Crime of Fourth
Degree.

N.J.8.2C:36-4. Advertising to Promote Sale, Crime of Fourth
Degree.

N.J.8.2C:36-5. Delivering Drug Paraphernalia to Person Under
18 Years of Age, Crime of Third Degree.

N.J.S.2C:36-6. Possession or Distribution of liypodermie Sy-
ringe or Needle.

N.J.S8.2C:36-7. Seizure in Violation of Act.

N.J.8.2C:36-8. Severability.

N.J.8.2C:36-9. Pending Cases.

2C:36-1. Drug paraphernalia, defined; determination.

As used in this act, “drug paraphernalia” means all equipment,
products and materials of any kind which are used or intended for
use in planting, propagating, cultivating, growing, harvesting,
manufacturing, compounding, converting, producing, processing,
preparing, testing, analyzing, packaging, repackaging, storing, con-
taining, concealing, ingesting, inhaling, or otherwise introducing
into the human body a controlled dangerous substance or con-
trolled substance analogs in violation of the provisions of chapter
35 of this title. It shall include, but not Le limited to: a. kits sl
or intended for use in planting, propagatiug, culiivating., giowing
or harvesting of any species of plant which is a controlled da: ger-
ous substanee or from which a controlled dangerous substauce ean
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be derived; D. kits used or intended for use in manufacturing,
compounding, converting, producing, processing, or preparing
controlled dangerous substances or controlled substance aralogs;
c. isomerization devices used or intended for use in inereasing the
potency of any species of plant which is a controlled dangerous
substance; d. testing equipment used or intended for use identify-
ing, or in analyzing the strength, effectiveness or purity of con-
trolled dangerous substances or controlled substance analogs; e.
scales and halances used or intended for use in weighing or mea-
suring controlled dangerous substances or controlled substance
analogs; f. *[diluents]* *dilutants* and adulterants, such as qui-
nine hydrochloride, mannitol, mannite, dextrose and lactose, used
or intended for use in cutting controlled dangerous substances or
controlled substance analogs; g. separation gins and sifters used or
intended for use in removing twigs and seeds from, or in otherwise
cleaning or refining, marihuana; h. hlenders, bowls, containers,
spouns and mixing devices used or intended for use in compounding
controlled dangerous substances or confrolled substance analogs;
1. capsules, balloons, envelopes and other containers used or in-
tended for use in packaging small quantities of controlled dangerous
substances or controlled substance analogs; j. containers and other
ohjects used or intended for use in storing or concealing econtrolled
dangerous substances or controlled substance aralogs; k. objects
used or intended for use in ingesting, inhaling, or otherwise intro-
ducing marihuana, cocaine, hashish, or hashish oil into the human
body, such as (1) metal, wooden, acrylie, glass, stone, plastie, or
ceraniic pipes with or without sereens, permanent screens, hashish
heads, or punctured metal bowls; (2) water pipes; (3) earburetion
tubes and devices; (4) smoking and ecarburetion masks; (3) roach
elips, meaning objects used to hold burning material, such as a mari-
huana cigarette, that has become too small or too short to be held
in the hand; (6) miniature coeaine spoons, and cocaine vials; (7)
chamber pipes; (8) carburetor pipes; (9) electric pipes; (10) air-
driven pipes; (11) chillums; (12) bongs; and (13) ice pipes or
chillers.

In determining whether or not an object is drug paraphernalia,
the trier of fact, in addition to or as part of the proofs, may con-
sider the following factors: a. statements by an owner or by any-
one in cortrol of the object concerning its use; b. the proximity
of the object of illegally poussessed eontrolied dangerous substances
or controlled substance analogs; c. the existence of anx residue of
illegally possessed controlled dangerous substances or controlled
substance analogs on the objeet; d. direet or circumstantial
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evidence of the intent of an owner, or of anyone in control of the
object, to deliver it to persons whom he kuows iutend to use the
object to facilitate a violation of this aet: the innocence of an
owner, or of anyone in control of the objeet, as to a direct vielation
of this aet shall not prevent a finding that the object is intended
for use as drug paraphernalia; e. instruetions, oral or written, pro-
vided with the object concerning its use; f. deseriptive 1-aterials
accompanying the ohject which explain or depiet its use: g. na-
tional or local advertising whose purpose the person knows or
should know is to promote the sale of objects intended for use as
drug paraphernalia; h. the manner in which the ohjeet is displayed
for sale; i. the existence and scope of legitimate uses ior the objem
in the coimnmunity; and j. expert testimony concerning its use.

2C:36-2. Use or possession with intent to use, disorderly per-
sons offense.

It shall be unlawful for any person to use, or to possess with
intent to use, drug paraphernalia to plant, propagate, cultivate,
grow, harvest, manufacture, compound, convert, produce, process,
prepare, test, analyze, pack, repack, store, contain, conceal, ingest,
inhale, or otherwise introduce into the human body a controlled
dangerous substance or controlled substance analog in violation
of the provisions of chapter 35 of this title. Any person who vio-
lates this section is guilty of a disorderly persons offense.

2C:36-3. Distribute, dispense or possession with intent to dis-
tribute or manufacture, erime or fourth degree.

It shall be unlawful for any person to distribute or dispense, or
possess with intent to distribute or dispense, or manufacture with
intent to distribute or dispense, drug paraphernalia, kuowing that
it will be used to plant, propagate, cultivate, grow, harvest, manu-
facture, compound, convert, produce, process, prepare, test,
analyze, pack, repack, store, contain, conceal, ingest, inhale or
otherwise introduce into the human body a controlled dangerous
substance or controlled substance analog in violation of the pro-
visions of chapter 35 of this title. Any person who violates this
section commits a erime of the fourth degree.

2C:36-4. Advertising to promote sale, erime of fourth degree.

[t shall be unlawful for any person to place in any newspaper,
magazine, handbill, or other publication any advertisement,
*[know-J* *know. :g* that the purpose of the advertisement in
whole or in part, is to promote the sale of olijects inteuded for use
as drug parapliernalia. Auny person who violates this section
commits a critme of the fourth degree.
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2C:36-5. Delivering drug paraplernalia to person under 18
years of age, crime of third degree.

Any person 18 years of age or over who violates N. J, 8, 2C:36-3
by delivering drug paraphernalia to a person under 18 years of
age *[who is at least three years his junior]® eommits a erime of
the third degree.

2( :36-6. Possession or distribution of hypudermic syringe or
needle.

Except as otherwise authorized by law, it shall be unlawiul for
a person to have under his control or possess with intent to use a
hypodermic syringe, hypodermic needle or any other instrument
adapted for the use of *a* controlled dangerous substance or *a*
controlled substance analog as defined in chapter 35 of this title or
to sell, furnish or give to any person such syringe, reedle or in-
strument. Any person who violates this section is guilty of a dis-
orderly persons offense.

2C:36-7. Seizure in violation of Chapter.

Any drug paraphernalia, hypodermie syringe or neecdle seized
in violation of this chapter shall be subject to the forfeiture pro-
visions of Chapter 64 of this title.

2C:36-8. Severability.

If any provision of this chapter or the application thereof to any
person or circumstance are held invalid, the invalidity shall not
affect other provisions or applications of the sections which can
be given effect without the invalid provision or application, and
to this end the provisions of this chapter are severable.

2C:36-9. Pending Cases.

Notwithstanding any other provision of this act, the provisions
of P. L. 1970, ¢. 226 (C. 24:21-1 et seq.) shall remain in full force
and effect as to any offense committed prior to the effective date
of this act.

3. An additional chapter, chapter 36A is added to Title 2C as
follows:

Cuarter 36A CoxprtioNaL DiscHARGE For CErTAIN FirsT OFFENDESRS

N. J. S. 2C:36A-1. Conditional discharge for certain first of-
fenses; expungmg of records. a. Whenever any person who has
not previously heen convieted of any offense under section 20 of
P, L. 1970, e. 226 (C. 24:21-20), or a disorderly persoas or petty
disorderly persons offense defined in chapter 35 or 36 of this title
or, subsequent to the effective date of this title, under any law of
the United States, this State or any other state relating to mari-
huana, or stimulant, depressant, or hallucinogenic drugs, is
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charged with or convicted of any disorderly persons offense or
pelty disorderly persons offense under chapter 35 or 36 of this
title, the court upon notice to the prosecutor and subject to sub-
seetion ¢, of this section, may on motion of the defendant of the
court;

(1) Suspend further proceedings and with the consent of the
person after reference to the State Burean of Identification erim-
inal history record information files, place him under supervisory
treatment upon such reasonable terms and conditions as it may
require; *[of]* *or*

(2) After plea of guilty or finding of guilty, and without enter-
ing a judgment of convietion, and with the consent of the person
after proper reference to the State Bureau of Identification erim-
inal history record information files, place him on supervisory
treatment upon reasonable terms and conditions as it may require,
or as otherwise provided by law.

L. Tn no event shall the court require as a term or condition of
supervisory treatment under this section, referral to any resi-
dential treatment facility for a period exceeding the maximum
period of confinement preseribed by law for the offeuse for which
the individual has been charged or convicted, nor shall any term
of supervisory treatment imposed under this subsection exceed a
period of three years. Upon violation of a term or condition of
supervisory treatment the court inay enter a judgment of convie-
tion and proceed as otherwise provided, or where there has been
no plea of guilty or finding of guilty, resume proceedings. Upon
fulfillment of the terms and conditions of supervisory treatment
the court shall terminate the supervisory treatment and dismiss
the proceedings against him. Termination of supervisory treat-
ment and dismissal under this section shall be without court
adjudication of guilt and shall not be deemed a convietion for pur-
poses of disqualifications or disabilities, if any, imposed by law
upon conviction of a crime or disorderly persons offense but shall
he reported by the clerk of the court to the State Burean of Identi-
fication eriminal history reeord information files. Termination of
supervisory treatment and dismissal under this section may oceur
only once with respect to any person. Imposition of supervisory
treatment under this section shail not be deemed a conviction for
the purposes of determining whether a second or subsequent of-
fense has occurred under section 29 of P. L. 1970, ¢. 226 (C.
24:21-29), chapter 35 or 36 of this title or any law of this State.

¢. Proceedings under this section shall not be available to any
defendant unless the court in its discretion concludes that:
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(1) The defendant’s continued presence in the eommunity, or
in a civil treatient center or program, will not pose a danger to
the community ; or

(2) That the terins and conditions of supervisory treatinent will
be adequate to protect the publie and will benefit the defendant
by serving to correct ary dependence on or use of controlled sul-
stances which he may manifest ; and

(3) The person has not previously received supervisory treat-
ment under section 27 of P. L. 1970, c. 226 (C. 24:21-27)*, N. J. S.
2C:43-12,* or the provisions of this chapter.

4. N. J. 8. 2C:5-2 is amended to read as follows:

2C:5-2. Conspiracy. a. Definition of conspiracy. A person is
guilty of conspiracy with another person or persons to commit a
crime if with the purpose of promoting or facilitating its commis-
sion he:

(1) Agrees with such other person or persons that they or one
or more ol them will engage in conduet which constitutes such
erime or an attempt or solicitation to commit such erime; or

(2) Agrees to aid such other person or persons in the planning
or commission of such crime or of an attempt or solicitation to
conimit such crime.

b. Scope of conspiratorial relationship. If a person guilty of
couspiracy, as defined by subsection a. of this section, knows that
a person with whom he consipres to commit a erime has conspired
with another person or persons to commit the same crime, he is
puilty of conspiring with such other person or persons. whether
or not he knows their identity, to cormmit snch crime.

¢. Conspiracy with multiple objectives. If a person consipres
to comnmit a number of crimes, he is guilty of 6nly one conspiraey
so long as such multiple erimes are the object of the same agree-
ment or eontinuous consipratorial relationship. Tt shall not be a
defense to a charge under this section that one or more of the
objectives of the couspiracy was not criminal; provided that one
or more of its objectives or the means of promoting or facilitating
an objective of the conspiraey is criminal.

d. Overt act. No person may be convicted of conspiracy to commit
a crime other than a erime of the first or second degree or distribu-
tion or possession with intent to distribute a controlled dangerous
substance [as defined under the “New Jersey Controlled Dan-
gerous Substances Act,” P. L. 1970, e. 226 (C. 24:21-1 et seq.),]
or controlled substance unalog as defined in chapter 35 of this title,
unless an overt act in pursuance of such conspiracy is proved to
have been done by him or by a person with whom he conspired.
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e. Renunciation of purpese . It is an affirmative defense which the
actor must prove by a preponderance of the evidence that he, after
conspiring to commit a crime, informed the authority of the
existence of the conspiracy and his participation therein, and
thwarted or caused to be thwarted the commission of any offense
in furtherance of the conspiracy, under circumstances manifesting
a complete and voluntary renunciation of criminal purpose as
defined in 2C:5-1d.; provided, however, that an attempt as defined
in 2C:5-1 shall not be considered an offense for purposes of
renunciation under this subsection.

f. Duration of conspiracy. For the purpose of section 2C :1-6d.:

(1) Conspiraey is a continuing course of conduet which termi-
nates when the crime or crimes which are its object are committed
or the agreement that they be committed is abandoned by the
defendant and by those with whom he conspired ; and

(2) Such abandonment is presumed with respect to a erime other
than one of the first or second degree if neither the defendant nor
anyone with whom he conspired does any overt act in pursuance
of the conspiracy during the applicable period of limitation; and

(3) If an individual abandons the agreement, the conspiracy is
terminated as to him only if and when he advises those with whom
he conspired of his abandonment or he informs the law enforce-
ment authorities of the existence of the conspiracy and of his
participation therein.

g. Leader of organized erime. A person is a leader of organized
crime if he purposefully conspires with others as an organizer,
supervisor or manager, to commit a continuing series of crimes
which constitute a pattern of racketeering activity under the pro-
visions of N. J. S. 2C:41-1, provided, however, that notwithstand-
ing 2C:1-8a. (2), a conviction of leader of organized crime shall
not merge with the conviction of any other crime which consti-
tutes racketeering activity under 2C:41-1.

5. N.J. 8. 2C:20-2 is amended as follows: ’

2C:20-2. Consolidation of Theft Offenses; Grading; Provisions
Applicable to Theft Generally. a. Consolidation of Theft Offenses.
Conduct denominated theft in this chapter constitutes a single
offense, but each episode or transaction may be the subject of a
separate prosecution and conviction. A charge of theft may be
supported by evidence that it was committed in any manner that
would be theft under this chapter, notwithstanding the specification
of a different manner in the indictment, or accusation, subject only
to the power of the court to ensure fair trial by granting a bill of
particulars, discovery, a continuance, or other appropriate relief
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where the conduct of the defense would be prejudiced by lack of
fair notice or by surprise,

b. Grading of theft offenses.

(1) Theft eonstitutes a erime of the second degree if:

(a) The [the] amount involved is $75,000.00 or more [or];

(b) The [if the] property is taken by extortion; or

(c) The property stolen is a controlled dangerous substance
or controlled substance analog as defined in N. J. S. 2C:35-2
and the quantity is in excess of one kilogram.

(2) Theft c‘onstitutes a crime of the third degree if:

(a) The amount invelved exceeds $500.00 but is less than
$75,000.00;

(b) The property stolen is a firearm, automobile, boat, horse
or airplane;

(¢) The property stolen is a controlled dangerous substance
or controlied substance analog as defined in [P. L. 1970, ¢. 226
(C. 24:21-1 et seq.) ;J N.J. 8. 2C:35-2 and the amount involved
is less than $75,000.00 or is undetermined *and the quantity is
one kilogram or less*;

(d) Tt is from the person of the vietim;

(e) Itisin breach of an obligation by a person in his capacity
as a fidueiary;

(f) Itis by threat not amounting to extortion; or

(g) Tt is of a public record, writing or instrument kept, filed
or deposited aceording to law with or in the keeping of any
public office or public servant.

(3) Theft constitutes a erime of the fourth degree if the amount
involved is at least $200.00 hut does not exceed $£500.00. Tf the
amount invelved was less than $200.00 the offense constitutes a
disorderly persons offense.

(4) The amount involved in a theft shall be determined by the
trier of fact. Amounts involved in thefts committed pursuant to
one scheme or course of conduct, whether from the same person or
several persons, may be aggregated in determining the grade of
the offense.

c. Claim of right. 1t is an affirmative defense to prosecution for
theft that the actor:

(1) Was unaware that the property or service was that of an-
other;

(2) Acted under an honest claim of right to the property or
service involved or that he had a right to acquire or dispose of it
as he did: or
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(3) Took property exposed for sale, intending to purchase and
pay for it promptly, or reasounably helieving that the owner, if
present, would have consented.

d. Theft from spouse. It is no defense that theft was from the
actor’s spouse, except that misappropriation of household and
personal effects, or otlier property normally accessible to both
spouses, is theft only if it occurs after the parties have ceased
living together. ‘

6. Section G of P. L. 1979, e. 179 (C. 2C:39~7) is amended to read
as follows:

Certain Persons Not to llave Weapons. Any person, having heen
convicted in this State or elsewhere of the erime of aggravated
assault, arson, burglary, escape, extortion, homicide, kidnapping,
robbery, aggravated sexual assaunlt, or sexual assault, whether or
not armed with or having in his possession any weapon enumerated
in seetion 2C:39-1r., or any person who has ever been committed
for a mental disorder to any hospital, mental institution or sani-
tarium unless he possesses a certificate of a medical doctor or
psychiatrist licensed to practice in New Jersey or other satisfactory
proof that he is no longer suffering from a mental disorder which
interferes with or handicaps him in the bandling of a firearm, or
any person who has been convieted of other than d disorderly per-
sons or petty disorderly persons off ense for the unlawful use, pos-
session or sale of a controlled dangerous substance as defined in
[article 2 of P. L. 1970, c. 226 (C. 24:21-3 et seq.),J N. J. S. 2C:35-2
who purchases, owns, possesses or controls any of the said weapons
is guilty of a crime of the fourth degree.

Whenever any person shall have heen convicted in another state,
territory, commonwealth or other jurisdiction of the United States,
or any country in the world, in a court of eompetent jurisdietion,
of a erime which in said other jurisdietion or country is comparable
to one of the erimes enumerated above, then that person shall be
subject to the provisions of this section.

7. N.J. 8. 2C :41-1 is amended to read as follows:

2C :41-1. Definitions. For purposes of this section and N. J. S.
20412 through W, 3. S, 20:41-6 a, “Racketeering activity®
means (1) any of the following erimes which are erimes under the
laws of New Jersey or are equivalent crimes under the laws of
any other jurisdiction:

(a) murder
(b) kidnapping
(e) gambling
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{d) promoting prostitution

(c) obscenity

(f) robbery

(g) bribery'

(h) extortion

(i) criminal usury

(3) violations of Title 33 of the Revised Statutes’

(k) violations of Title 34A of the New Jersey Statutes and
Title 54 of the Revised Statutes '

(1) arson

(m) burglary

(n) theft and related erimes

(o) forgery and franduent practices

(p) fraud in the offering, sale or purchase of securities

(q) alteration of motor vehicle identification numbers

(r) unlawful manufacture, purchase, use or transfer of firearms

(s) unlawful possession or use of destructive devices or ex-
plosives

(t) violation of sections 112 through 116 inclusive of the “Casino
Control Aet,” P. L. 1977, c. 110 (C. 5:12-112 through 116)

(u) violation of [section 19 of the “New Jersev Controlled
Dangerous Substances Act,” P. L. 1970, c. 226 (C. 24:21-19)]
N. J. 8. 2C:35-5 except possession of 84 grams or less of mari-
juanaorof N.J. S.2C:85-4o0rN. J.8§. 2C:35-6.

(2) any conduct defined as “racketeering activity” under Title
18, United States Code, § 1961 (1) (A), (B) and (D).

b. “Person” includes any individual or entity or enterprise as
defined herein holding or capable of holding a legal or beneficial
interest in property.

c. “Enterprise” includes any individual, sole proprietorship,
partnership, corporation, business or charitable trust, association,
or other legal entity, any union or group of individuals asso-
ciated in faet although not a legal entity, and it includes illicit as
well as licit enterprises and governmental as well as other entities.

d. “Pattern of racketeering activity” requires

(1) Engaging in at least two incidents of racketeering conduct
one of which shall have occurred after the effective date of this
act and the last of which shall have occarred within 10 years
(exeluding any period of imprisonment) after a prior incident

1H oL InehRiRering ety
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(2) A showing that the ineidents of racketeering aetivitv em-
brace crimina) conduel that has either the same or similar pur-
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poses, results, participants or victims or methods of cominission
or are otherwise interrelated hy distinguishing characteristies
and arc not isolated incidents.

e. “Unlawful debt” means a debt

(1) Which was incurred or contraeted in mmnbling activity
which was in violation of the law of the United States, a state or
politieal subdivision thereof; or

(2) Which is unenforceable under State or federal law in whole
or in part as to principal or interest because of the laws relating
to usury.

f. “Documentary material” includes any hook, paper, doco-
ment, writing, drawing, graph, chart, photograph, phonorecord,
magnetic or recording or video tape, eomputer printout, other
data compilation from whieh information can be obtained or from
which information can be translated into useable form or other
tangible item.

g. “Attorney General” includes the Attorney General of New
Jersey, his assistants and deputies. The term shall also include
a county prosecutor or his designated assistant prosecutor if a
county prosecutor is expressly authorized in writing hy the
Attorney General to carry out the powers conferred on the
Attorney General by this chapter.

h. “Trade or commerce” shall inelude all econoniic activity in-
volving or relating to any commadity or service.

8. N. J. §. 20:43-1 is amended to read as follows:

2C :43-1. Degrees of Crimes. a. Crimes defined by this code are
classified, for the purpose of sentence, into four degrees, as follows:

(1) Crines of the first degree;

(2) Crimes of the second degree;

(3) Crimes of the third degree; and

(4) Crimes of the fourth degree.

A crime is of the first, second, third or fourth degree when it is
so designated by the code. An offense, declared to be a crime,
without specification of degree, is of the fourth degree.

b. Notwithstanding any other provision of law, a erime defined
by any statute of this State other than this code and designated as
a high misdemeanor shall constitute for the purpose of sentence
a crime of the third degree. Except as provided in sections 2C:1-4¢
and 2C:1-5b and notwithstanding ary other provision of law, a
erime defined by any statute of this State other than this code
and designated as a misdemeanor shall constitute for the purpose

of sentence a crime of the fourth degree, [The provisions of this
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subsection shall not, however, apply to the sentences authorized
by the “New Jersey Controlled Dangerous Substances Act,”
P. L. 1970, e. 226 (C. 24:21-1 through 45). which shall he con-
tinued in effect. A sentenee imposed upon violation of the “New
Jersey Controlled Dangerous Substanees Act,” shall he governed
by this subtitle but shall be subject to the maximum sentence
authorized for the relevant offense under said act, or if there is
no specific penalty under that act, by imprisonment for not more
than three years or a fine of not more than $1,000.00 or bhoth,
in the case of a misdemeanor or other indictahle offenses. or by
imprisonment for not more than six months or a fine of not more
than $500.00 or both, in the case of a nonindictable offense.]

9. N. J. 8. 2C:43-2 is amended to read as follows:

2C:43-2. Sentence in Accordance with Code: Authorized Dis-
positions. a. Fxcept [as provided in section 2(:43-1h, as to
persons convicted of offenses under the New Jersey Controlled
Dangerous Substanees Act, or] as otherwise provided by this code,
all persons conviceted of an offense or offenses slall he senfenced
in accordance with this chapter.

b. Except as provided in suhsection a. of this section and suhject
to the applicable provisions of the code, the court may suspend
the imposition of sentence on a person who has been convicted of
an offense, or may sentence him as follows:

(1) To pay a fine or make restitution authorized hy section
20C:43-3;0or

(2) To be placed on probation and. in the ease of a person con-
vieted of a erime, to imprisonment for a term fixed hy the court
not exceeding 180 days to he served as a condition of probation, or
in the case of a person convicted of a disorderly persons offense,
to imprisonment for a term f{ixed by the court not exceeding 90
days to be served as a condition of probation: or

(3) To imprisonment for a term authorized by sections 2(':11-3,
2C:43-5,6,7,and 8 or 2C:44-5; or

(4) To pay a fine, make restitution and probation, or fine, resti-
tution and imprisonment ; or

(5) To release under supervision in the eommunity or to require
the performance of community-related service; or

(6) To a halfway house or other residential facility in the com-
munity, including ageneies which are not operated hy the Depart.
ment of Human Services; or

(7) To imprisonment at night or on weekends with liberty to
work or to participate in training or eduecational programs.




31
a2
33
34

49
50
51
52

e G0 NN

;s\

>

O W 9D

10
11
12
13
14
15
16
17
18
19

a3y

e. lustead of or in addition to any disposition made according to
this section, the ceourt may postpone, suspend, or revoke for a
period not to execed two years the driver’s license, registration
certilicate, or Loth of any person convieted of a erime, disorderly
persons offense, or petty disorderly persons offense in the course
of which a motor vehicle was used. In imosing this disposition
and in deciding the duration of the postponement, suspension, or
revocation, the court shall consider the severity of the erime or
olfense and the potential effect of the loss of driving privileges
on the person’s ability to be rechabilitated. Any postponement,
suspension, or revocation shall he imposed consecutively with any
custodial sentence,

d. This chapter does not deprive the court of any authority con-
ferred by law to decrec a forfeiturc of property, suspend or cancel
a license, remove a person from office, or impose any other civil
penalty. Such a judgment or order may he included in the sentence.

e. The court shall state on the record the reasons for imposing
the sentence, including its findings pursuant to the eriteria for
withholding or imposing imprisonment or fines under sections
2C:44-1 to 2C:44-3, where imprisonment is imposed, considera-
tion of the defendant’s eligihility for relzase under the law gov-
erning parole and the factual basis supporting its findings of
particular aggravating or mitigating factors affecting sentence.

10, N.JJ. 8, 2C:43-3 is amended to read as follows:

2( :43-3. Fines and Restitutions. A person who has been con-
vietedd of an offense may he sentenced to pay a fine, to make resti-
tution, or hoth, such fine not to exceed:

a. $100,000.00, when the conviction is of a crime of the first or
socond degree;

h. $7,500.00, when the convietion is of a crime of the third or
fourth degree;

¢. $1,000.00, when the conviction is of a disorderly persons
offense;

d. $500.00, when the conviction is of a petty disorderly persons
offense;

e. Any hizher amount equal to double the pecuniary gain to the
offender or loss to the vietim ecaused by the conduet constituting
the offense by the offender. In =uch case the court shall make a
finding as to the amount of the gain or loss, and if the record does
not contain sufficient evidence to support such a finding the court
may conduet & hearing upon the issue. For purposes of this sec-
tion the terms ““gain’' means the amount of money or the value of
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property derived Ly the uifender and “*loss’* means the amonnt of
value separated from the vielim;

f. Any higher umount specifically authorized by another section
of this code or any other statute”[.J* *;*

*LThe restitution ordered paid to the vietim shall not exeeed his
loss. Any restitution imposed on a persen shall te in addition to
any fine which may be imposed pursuant to this section,]*

y. In the case of violations of chapter 335, any higher amount
equal to three times *[1o}* ihe street value of the conirvlled danger-
ous substance or confrolled substance analog. The street value for
purposcs of this section shall be determined pursuant to subsection
e.of N.J. S. 20 :44-2.

*The reslitution ordered paid to the rvictim shall not cxceed his
loss. dny restitulion imposed on a person shall be in addition to
any fine which may be imposed pursuant to this section.*

11. Seefion 2 of P, L. 1979, ¢, 396 (C. 20:43-3.1) is amended to
read as follows:

2. a. (1) In addition to any disposition made pursuant to the
provisions of N. J. 8. 2C:43-2, any person convicted of a crime of
violence resulting in the injury or death of another person shall
be assessed a penalty of at least $30.00, but not to exceed
$10,000.00 for each such crime for which he was convieted. In im-
posing this penalty, the court shall consider factors such as the
severity of the crime, the defendant’s criminal record, defen-
dant’s ability to pay and the economie impaet of the penalty on the
defendant’s dependents. ,

{2) (a) In addition to any other disposition made pursuant to
the provisions of N. J, 8. 2(C’:43-2 or any other statute imposing
sentences for crimes, any person convicted of any disorderly
persons offense, any petty disorderly persons offense, [violation
of the “*New Jersey Conirolled Dangerous Substances Aet,’’ P. L.
1970, e. 226 (C. 24 :21-1 et seq.),J or any crime not resulting in the
injury or death of any other person shall be assessed a penalty of
$30.00 for each such offenxe or erime for which he was convicted.

(1) In addition to any other disposition made pursuant to the
provizions of section 20 of P. L. 14973, c. 305 (C. 2A :4-61) or any
other statute indicating the dispositions that can te ordered for
adjudications of delinquency, any juvenile adjudicated delinquent,
according to the definition of ‘*delinquency ' established in section
3of P. L. 1973, ¢. 306 (C. 2A :4—14), shall be assessed a venalty of
at least $15.00 for each such adjudication, but shall not exceed the
amount which could be asscssed if the offense was committed by
an adult.
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(3) All penalties provided Tor in this section shall be collected
as provided for collection of fines and restitution in seetion 3 of
P. L. 1979, c. 396 (C. 2C:46-4) and forwarded to the Violent
Crimes Compensation Board for use as provided in subsection
(4) hereof.

(4) All moneys collected pursuant to subsections 1 and 2 shall
be forwarded by the Violent Crimes (lompensation Board to the
State Treasury to he deposited in a separate account for use by
the Violent Crimes Compensation Board in satisfying elaims and
for related administrative costs, pursnant to the provisions of the
*“Criminal Injuries Compensation Act of 1971,”° P. L. 1971, ¢. 317
(C. 52:4B-1 et seq.) except that after the Violent Crimes Compen-
sation Board shall have received the first $25.00 of each penalty
assessment per count for an adult offender or the first $10.00 of
each penalty assessment poer count for a juvenile offender, then the
next $5.00 of each penalty assessment collected shall be forwarded
by the Violent Crimes Compensation Board to the State Treasury
to be deposited in a separate account to he known as the Vietim and
Witness Advocacy Fund to he administered hy the Department
of Law and Public Safety as provided herein. If the initial penalty
assessment is greater than $30.00 for an adult offender or $15.00
for a juvenile offender then any penalty assessment money collected
after the $5.00 allocated to the Vietim and Witness Advocacy Fund
shall he forwarded by the Violent Crimes Compensation Board to
the State Treasury to he deposited in the separate account for use
hy the Violent Crimes (‘ompensation Board as provided for in this
subsection. The parties responsible for collection of the penalty
assessment, the municipal court clerks, the county probation de-
partments and the Department of Corrections shall provide the
Violent Crimes Compensation Board with a monfhly éccounting
of the penalty assessment collections which enables the Violent
Crimes Compensation Board to accurately identify the $5.00 share
allocatahle to the Victim and Witness Advocacy Fund.

(5) The Department of Law and Public Safety through the Divi-
sion of Criminal Justice shall he responsible for administering the
Vietim and Witness Advocacy Fund. This fund shall be used to
support the development and provision of services to victims and
witnesses of crimes and for related administrative costs. The Di-
rector of the Division of Criminal Justice shall promulgate rules
and regulations in order to effectuate the purposes of this fund.

(6) The Division of Criminal Justice shall report annually to
the Governor and the l.egislature concerning the implementation
of this fund.
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b. All moneys, including fines and restitution, colleeted from a
person convicted of any disorderly persons offense, any petty dis-
orderly persons offense, [violation of the ‘‘New Jersey Controlled
Dangerous Substances Act,”’ P. L. 1970, e. 226 (. 24:21-1 et seq.),]
from any juvenile adjudieated delinquent or anyv erime shall be
applied first to any penalty imposed pursuant to this seetion upon
such a person.

12. N. J. 8. 2C:43-6 i= amended to read as follows:

2C:43-6. Sentence of Imprisonment for Crime ; Ordinary Terms;
Mandatory Terms.

a. Except as otherwise provided, a person who has been con-
victed of a ecrime may he sentenced to imprisonment, as follows:

(1) In the case of a crime of the first degree, for a specific term
of years which shall be fixed by the court and shall be hetween
10 years and 20 years;

(2) In the case of a erime of the second degree, for a specific
term of years which shall he fixed hy the court and shall be between
five years and 10 years;

(3) In the case of a erime of the third degree, for a specific term
of years which shall be fixed by the court and shall be hetween
three vears and five vears;

(4) In the case of a crime of the fourth degree, for a specific
term which shall be fixed by the court and shall not exceed 18
months.

h. As part of a sentence for any crime, where the court is clearly
convineced that the ageravating factors substantially outweigh the
mitigating factors, as set forth in subsections a. and b. of 2C:44-1,
the court may fix a minimum term not to exceed one-half of the
term set pursunant to subsection a., or one-half of the term set pur-
suant {0 a maximum period of incareeration for a erime set forth
in any statute other than this code, during which the defendant shall
not he eligible for parole; provided that no defendant shall he
eligible for parole at a date earlier than otherwise provided by the
law governing parole.

¢. A person who has been convieted under 2C:39-4a. of posses-
sion of a firearm with intent to use it against the person of an-
other, or of a erime under any of the following sections: 2C:11-3,
2C:11-4, 20:12-1h, 2C:13-1, 20:14-2a., 2(C:14-3a., 2C:15-1,
(M :18-9, 2(:29-5, who. while in the course of committing or at-
tempting to commit the erime. including the immediate flight there-
from, used or was in pos=ession of a firearm as defined in 2C:30-1f.,
shall he sentenced to a term of imprisonment by the court. The term
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of imprisontent ~hall include tie inposition of 4 minbvum term.
The minimum term shall be fixed a1, or lwtween, one-third and
one-lall of the sentence nposmd by the court or three years, which-
ever is greater, or IS montds in the care of a fourth degree erime,
during which the defendant shall be incligible for parole,

The mininum terms establiched 14 this seetion shall pot prevent
the court from imposing presuuptive terms of imprisonment pur-
suant {o 2C 411 (1) except jn enses of crimes of the fourth
degree.

A person who has been convieted of an offense enumerated by
this subseotion and who used or possessed a firearm during it com-
mission, attempted commission or flight therefromn and who has
Leen previously convieted of an offense involving the use or
possession of 1 firearm as defined in 20 :31-230, <hall be sentenced
by the conr to an extewded term as authorized by 2C:45-7¢., not-
withstanding that extended terms are ordinarily  dizeretionary
with the court,

1. The court shall not im3i0se 1 mandatory sentence pursuant to
subsection c¢. of this seection, 2( :43-7e. or 2C:44-3d., unless the
ground therefor has heen established at a hearing. At the hearing,
which may oecur at the tine ot senteneing, the prozecutor shall
estallish by a preponderance of the evidenee that the weapon used
or pos<essed was a firearm. In making itz finding, the court shall
take judicial nmice of any evidence, testimony or information ad-
duced at the trial, plea hearine. or other court proceedings and
shall also consider the presentenee report and any other relevant
information.

e. A nerson convicled of manufacturing, *[distriloation]® *distri-
Luting*. diepensing or *[possession]® *possessing® with intent to
distribute any dangervons substance or cantrolled sulistance analua
under N.J. S, 20 :35-%, of mainteining or aperating a confrolled
dangerous substance “[laloratorJ* = production facility® wnder
*[N.J. . "N.J. 8.7 EC 354, of ewmploying a jurenile in a drug
distribution schewe wndey N, J. 8. 20 55—, *leadey of a narcoties
trafficking wetwork ander N, J. S, 20:35-3, or of distriluting,
dispensing or possessing wi*h infeat to distribute on or near scheol
property or buses wnder NoJo S, 2°255-7 (now pending Lefore the
Legisloture ag Senate Bill No, 2549 ar Assemlly Bill Neo. 2072 of
1956, who has been precicusty concicted of manufacturing, distri-
butinag, dispensing ar possessiia with infent o distribute a con-
trolled danacrous substance or contrulled sulstance analog. shall
wpon application of the prosccuting attorney be sentemced by the

court to an extended term as anthorized by gubsedlion ¢, of N, J. S.
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3C :43-7, nubwithstauding tiat «alcnded terms are ordivarily des-
eretionary with tie court, Fhe terue of imprigosment shall, except
as may be provided i N, . S0 40000 02, indade the imposition of
a mininun deru, The miyimnn b shall be fired of, or between,
ome-thivd aud one-balp of the <oubs uee vnpaosed Ly the court o three
years, whichevey is grealys, or 3~ aomths in the case of a fourth
degree crime, during whicl the defeadant shall Le ineligible for
parule.

*The vourt shall wol iw cose an o rdepded term pursuant to this
subsection wnless the around 1ierefor has been estallished at a
hearina, At the lrearing, which way vecur at the time of semtencing,
the proseculur shall estadldish the ground therefor by a prepon-
devance of Vhe evidenoe, [ waling its findina, the coust shall 1ake
judicial nalice of any eridovee, lestaunon. or informalion adduced
al the trial, plea heariva, oy ol ey court proceedings and shall also
comsider the presentence report and any oller selevant mforma-
tion.*

For the purpose «f thig sulgection, a previous conviction exists
where the actur hus at auy time Lecn canvicted ander chapter 35
of this title *Lor under any ~imilar statute of the Unifed States or
any other state]* *or Title 24 of the Revised Statutes or under any
similar statute of the ITnited States. this State, or any other state
for an offense that is sulistantiolly equiralent to X. J. S. 20C:35-2,
N.J S 0255 N J. 8 20:35-5.N..]. 8. 20:35-6 or N. J. S.
20 :55-7 (none pending before e Legislature as Senate Bill No.
2449 or Assembly Bill No. 3072 of 1986)°.

10, NLJLLS, 20:43-7 i« amended to read as follows :

2C:43-7. Sentenee of Imprisonment for Crime: Extended Terms.

a. In the cases designated in =ection 2C :44-3, a person who has
been eonvicted of a erime may he sentenced to an extended term
of imprisonment, as follows:

(1) **[(Deleted by amendment, P, L. 18992, ¢, 111.)J°* **In case
of agararaled manslaunhtey sewtenecd under swbsection c. of
N.J. S 211 1 oy Lidung jing when sentenced as a crime of the
first dearce under paragrap’ (1) of sul.section ¢, of 2C:13-1 for a
specific lerm of years which shall be between 30 years and life
imprisospment ;**

(2) **LIn]** **Ea ept for tin crime of murder and except as
procided in paraarapl, 1. 4 thas suhsecfion, in®** the case of 8
crime of the first decvee *"Fother than nurder]*®, for a specific
term of year< which <hall 1+ fixes! 1 the court and shall be hetweey
20 yeurs and life imprisoninent ;
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(3) 1 the case of 4 erime of the second degree, for 4 term which
shall e fixed by the court between 10 and 20 yesrs;

(4) In the care 00 4 erime of the third degree, fuor a term which
shall be tixed by the conurt Letween five aud 10 vedrs;

(M) dn the ez of a erime oi the fourth degree pursuant to
2C :43-tie. and 2C 44-34. for a term of five vears.

h. As part of a sentence for an extended term and notwithstand-
i the provisions of 20 :43-4, the court may fix a minimumn term
not to excecd one-half of the term set pursuant to subsection a.
during which the defendant shall not be eligible for parole or a
term of 25 vears during which time the defendant shall not be
eligible for parole where the sentenee imposed was life imprison-
ment; provided that no defendant shall le eligilile for parole at a
date earlier than otherwise provided by the law zoverning parole.

¢. In the ease of a porson sentenced to an extended term pursuant
to 20 :4%-6c., 2':4-6e. and 2(':44-3d., the court shall impose a
sentence within the ranges permitted by 2C:43-7a. (2), (3). (4) or
(1) according to the desree or nature of the erime for which the
defendant is being sentenced, which sentence shall include a mini-
mum term which shall®, except as may le specifically provided by
N. J. 8. 2C:43—6e.* be fixed at, or hetween one-third and one-half
of the sentence imposed hy the conrt or five vears, whichever is
greater, durine which the defendant shall not he eligible for parole.
Where the sentence imposed is life imprisonment, the eourt shall
impose a minimum term of 25 vears during which the defendant
shall not he eligitle for parole®. except that where the term of life
imprisonment is imposed on a person conrvicted for a violation of
N..J. 8. 2C:35-3, the term of parole ineliqiliility shall he 20 years®.

14. N. J. S. 2(:43-12 is amended to read as follows:

2(*:43-12. Supervisory Treatment—Pretrial ITutervention. a.
Publie policy. The purpose of sections 2C:43-12 through 2 :43-22
of this chapler is to effectuate a Statewide program of Pretrial
Intervention. Tt is the poliey of the State of New Jersey that
supervisory treatment should ordinarily he limited to persons who
have not j reviously heen counvieted of auy eriminal offense under
the laws of New Jorsey, or under any erimival law of the United
States, or any other state when supervisory treatment would:

(1) Provide applieants, o an equal basis, with opportunitics to
avoid ordinary prosecution by yecciving early rehahilitative ser.
vices or supervision, when sueh serviecs or supervigion ean reason-
ably he expected to deter future eriminal behavior by an applicant,
and when there is apparent causal cotnection betwern the offense



46
47

49

51
52
63

55
56
57

46

charged and the rehabilitative or supervisory need, without which
causge both the alleged offense and the need to prosecute might not
have occurred; or

(2) Provide au alternative to prosceution for applicants who
might be harmed by the imposition of crininal sanctions as pres-
ently administered, when such an alternative ean be expected to
serve as sufficient sanction to deter criminal conduct; or

(3) Provide a mechanism for permitting the least burdensome
form of prosecutiou possible for defendants charged with “vietim-
less” offenses; or

(4) Provide assistance to eriminal calendars in order to focus
expenditure of criminal justice resources on matters involving
serious eriminality and severe correctional problems; or

(5) Provide deterrence of future eriminal or disorderly Lehavior
by an applicant in a program of supervisory treatmeut.

b. Admission of an applicant into a program of supervisory
treatment shall be measured according to the applicant’s amena-
bility to correction, responsiveness to rehabilitation and the nature
of the offense.

¢. The decision and reasons therefor made by the designated
judges (or assignment judges), prosecutors and program directors
in granting or denying applications for supervisory treatment, in
recommending and ordering termination from the program or dis-
missal of charges, in all cases shall be reduced to writing and
disclosed to Lthe applicant. '

d. If an applicant desires to challenge the decision of the prose-
cutor or program director not to recommend enrollment in a pro-
gram of supervisory treatment the proceedings preseithed under
section 14 shall be followed. '

e. Referral. At any time prior to trial but after the filing of a
eriminal complaint, or the filing of an accusation or the return of
an indictment, with the consent of the prosecutor and upon written
recommendation of the program director, the assignment judge
or a judge designated by him may postpone all further proceed-
ings against an applicant and refer said applicant to a program of
supervisory treatment approved by the Supreme Court. Prosecu-
tors and program directors shall consider in formulating their
recommendation of an applicant’s participation' in & supervisory
treatment program, ameng others, the following criteria:

(1) The nature of the offense;

(2) The facts of the case:

(3) The motivation and age of the defendant;

(4) The destire of the complainant or vietim to forego prosecu-
tion;

i 51
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() The existenee of personal problems and charaeter traits
which may he related to the applicant’s erime and for which serviees
are unavailable within the eriminal justice system, or which may
he provided more effectively throngh supervisory treatment and the
probahility that the eauses of eriminal hehavior can be eontrolled
hy proper treatment:

(6) The likelihood that the applicant’s erime is related to a
condition or sitnation that would be conducive to change through
his participation in supervisory treatment;

(7) The needs and interests of the vietim and soelety:

(8) The extent to which the applieant’s erime constitutes part
of a coutinuing pattern of anti-social hehavior;

(9) The applicant’s record of eriminal and penal vielations and
the extent to which he may present a suhstantial danger to others:

(10) Whether or not the crime is of an assaultive or violent
nature, whether in the eriminal aet itself or in the possible injurious
consequences of such hehavior:

(11) Consideration of whether or not prosecution would exacer.
hate the social problem that led to the applicant’s eriminal act:

(12) The history of the use of physical violence toward others;

(13) Any involvement of the applicant with organized erime;

(14) Whether or not the cerime is of such a nature that the
value of supervisory treatment would be outweighed by the pablic
need for prosecution :

(15) Whether or not the applicant’s involvement with other
people in the erime charced or in other erime is such that the
interest of the State would be best served by processing his case
through traditional eriminal justice system proeedures:

(16) Whether or not applicant’s participation in pretrial inter-
vention will adversely affect the prosecntion of codefendants: and

(17) Whether or not the harm done to society by abandoning
criminal prosecution would outweigh the benefits to society from
channeling an offender into a supervisory treatment program.

f. Review of Supervisory Treatment Applications. Procedure
Upon Denial: lLach applicant for supervisory treatment shall be
entitled to full and fair consideration of his application. Tf an
applieation is denied, the program director or the proseeutor shall
precisely state his findings and conclusion which shall include the
facts upon which the application is hased and the reasons offered
for the denial. If the applicant desires to challenge the decision of
a program director not to recommend. or of a prosecutor not to

100 cousent to, enrollment into a supervisory treatment program, a

101 motion shall he filed hefore the designated judge (or assignment
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102 judge) authorized pursuant to the rules of court to enter orders.
103 g Limitations. Supervisory treatment][, whethor under this see-
104 tion or under section 27 of P, L. 1970, e. 226 (C. 24:21-27).] may
105 oceur only once with respeet to any defendantf, however,} and any
106 person who has previously received supervisory treatment under
107 section 27 of P. L. 1970, c. 226 (C. 24:21-27), shall not be eligible
108 for supervisory treatment undeyr this section. However, supervi-
109 sory treatment, as provided herein, shall be available to a defendant
110 irrespective of whether the defendant contests his guilt of the
111 charge or charges against hini.

112  h. Termination. Termination of supervisory treatment under
113 this section shall he immediately reported to the assignment judge
114 of the county who shall forward such information to the Adminis-
115 trative Director of the Courts.
116 i. Appointment of Program Directors; Authorized Referrals.
117 Programs of supervisory treatment and appointmient of the pro-
118 gram directors require approval by the Supreme Court with the
119 consent of the assignmhent judge and prosecutor. Referrals of
120 participants from supervisory treatment programs may be to any
121 publie or private office or ageney, including but not limited to pro-
122 grams within the prohation service of the court, offering counseling
123 or any other social serviee likely to aid in the rehahilitation of the
124 participant and to deter the commission of other offenses.

1 15. N. J. S. 2(':44-2 is amended to read as follows:
2C:44-2. (Criteria for Imposing Fines and Restitutions. a. The

W W

court may sentence a defendant to pay a fine or make restitution,
or both, in addition to a sentence of imprisonment or probation if’:
(1) The defendant has derived a pecuniary gain from the
offense; or
(2) The eourt is of opinion that a fine or restitution, or hoth,
is specially adapted to deterrence of the type of offense involved

O P~ DOV

or to the correction of the offender.

10 . The eonrt may sentence a defendant to pay a fine or make resti-
11 tution, or hoth, if the defendant is able, or given a fair opportunity
12 to do so, will he able to pay the fine or make restitution. or hoth.
13 The court may «entence a defendant to pay a fine only if the fine
14 will not prevent the defendant from making restitution to the
15 victim of the offense.

16 ¢ In determining the amount and method of payment of a fine
17 or restitution, the court shall take into aceount the financial re-
18 sources of the defendant and the nature of the burden that its
19 payment will itnpose. '
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d. Nonpayment. When a defendant is sentenced to pay a fine or
make restitution, or both, the court shall not impose at the same
time an alternative sentence to be served in the event that the
fine is not paid. T.e response of the court to nonpayment shall be
determined only after the fine has not been paid, as provided in
section 2C:46-2.

e. Whenever the maximum potential fine which may be imposed
on a conviction for an offense defined in chapter 35 (Controlled
Dangerous Substances) depends on the street value of the con-
trolled dangerous substance or controlled substance dnalog in-
volved and the court intends to impose a fine in excess of the
mazximum ordinary fine applicable to the offense for which defen-
dant was convicted, and where the fine has not been agreed to
pursuant to the provisions of *N. J. 8.* 2C:35-12, the court at the
time of semience shall determine the street value at the time and
place of the offense based on the amount and purity of the controlled
dangerous substance or controlled substance analog involved. The
sentencing court’s finding as to the street value may be based on
expert opinion in the form of live testimony or by affidavit, or by
such other means as the court deems appropriate. The court’s find-
ing as to street value shall not be subject to modification by an
appellate court except upon a showing *[of a clear and patent abuse
of the sentencing court’s discretion]* *that the finding was totally
lacking in support on the record or was arbitarary or capricious®.

16. N. J. 8. 2C:52-5 is amended to read as follows:

2C:52-5. Expungement of Records of Young Drug Offenders.
Notwithstanding the provisions of sections 2C:52-2 and 2C:52-3,
after a period of not less than ovue year following convietion,
termination of probation or parole or discharge from custody,
whichever is later, any person convicted of an offense under [Title
24 of the New Jersey Statutes] chapters 35 or 36 of this title for
the possession or use of a controlled dangerous substance, con-
victed of violating P. L. 1955, e. 277, § 3 (C. 2A:170-77.5), or con-
vieted of violating P, L. 1962, c¢. 113, § 1 (C. 2A:170-77.8), and who
at the time of the offense was 21 years of age or younger, may
apply to the Superior Court in the county wherein the matter was
disposed of for the expungement of such person’s conviction and
all records pertaining thereto. The relief of expungement under
this seetion shall be granted only if said person has not, prior to the
time of hearing, violated any of the conditions of his probation or
parole, albeit subsequent to discharge from probation or barole,
has not been convicted of any previous or subsequent criminal act
or any subsequent or previons vinlation of [Title 24) chapters 35
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or 36 of this title or of 1, 1., 1955, e, 277, £ 3 (. 2A:170-77.5) or of
P. L. 1962, ¢, 113, £ 1 ((', 2A:170-77.8), or who has not had a prior
or subsequent eriminal matter dismissed hreause of aceeptance into
a supervisory treatient or other diversion prograw,

This seetion shull not apply to any person who has heen convieted
of the sale or distribution of a controlled danserons substance
or possession with the intent to <ell any eontrolled danwserous sub-
stance except:

(1) Marihuana, where the total =old, distributed or possessed
with intent to sell was 25 grams or less, or

(2) Hashish, where the totul amount seld, distributed or pos-
gessed with intent to sell was 5 grams or less.

17. N..TI. S, 20°:64 -2 is amended to read as follows:

2(':64-2. Forfeiture Procedures; Prima Facie Contraband.

[Prima] FExcept as provided in N. J. S. *[2C:35-17)*
*2C :35-21*, prima facie contraband shall be retained by the S ate
until entry of judgment or dismissal of the eriminal proceeding. if
any, arising out of the seizure. Thereafter, prim: facie contrahand
shall be forfeited to the entity funding the prosecuting ageney
involved, suhject to the rights of owners and others holding
interests pursuant to section 2C:64-5.

18. Section 22 of P. 1. 1970, e. 226 (C. 24:21-22) is amended to
read as follows:

. 22. Prohibited acts D.—Fraud or misrepresentation by regis-
tered manufacturers or distributors—Penalties.

a. It shall be unlawful for any person knowingly or intentionally:

(1) Who is a registrant to distribute a controlled dangerous
substance classified in Schedule I or T1. in the course of his legiti-
mate husiness, except pursuant to an order form as required hy
section 14 of this act; ;

(2) To use in the course of the manufacture or distribution of a
controlled dangerous substance a registration number whieh is
fictitious, revoked, suspended or issued to another person:

(3) LT» acquire or obtain possession of a controlled dangerous
substance by misrepresentation, fraud, forgery, deception or sub-
terfuge:] Deleted by amendment (P. L. 19 ,c. (C. )-

(4) To furnish false or fraudulent material information in, or
omit any material information from. any application. report, or
ether document required to be kept or filed under this act. or any
record required to he kept hy this aet: or

(5) To make, distribute, or possess any punch, die, plate, stone,
or other thing designed to print. imprint. or reproduce the trade.

mark. trade name, or other identifving ‘nark, imprint, or device of
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another or any likeness of any of the foregoing upon any drug or
container or labeling thereof so as to rewder sueli drug a counterfeit
controlled danzerous substance.

b, Auy person vhe violates this seetion shall e punished by
imprisomment for not more than three years, or by a fine of not
ntore than $30,000.00, or hoth.

19, Scetion 23 of P, 1., 1970, ¢. 226 (C. 24:21-23) is amended to
read as follows:

23. General Penalty. Auy person who violates any provision of
this act for which no specifie penalty is provided shall be guilty of a
L[msidemeanor] disorderly persons offense.

20. Section 24 of . 1., 1970, ¢, 926 (. 24:21-24) is amended to
read ax follows:

24, Attempt, Endeavor and Conspiracy. a. .\ny person who
attempts, endeavors or conspires to commit any offense defined in
this act is punishable by imprisonment or fine or both which may
not exceed the maximum punishment preseribed for the offense,
the commission of which was the objeet of the endeavor or con-
spiracy.

h. [Information ecommunicated to a practitioner in an effort un-
lawfully to obtain or procure the administration of a controlled
dangerous substance shall not he a privileged communieation.]
Deleted by amendment (P.L. 19 . c. ).

21. Section 29 of P. L. 1970, e. 226 (C. 24:21-29) is amended to
read as follows:

29. Second or subsequent offenses. a. Any person convicted of
any offense under this aet. if the offense is a second or subsequent
offense, shall he punished by a term of imprisonment of up to twice
that otherwise authorized, by up to twice the fine otherwise autho-
rized, or hy hoth[: provided, however, that this seetion shall not
apply to seetion 20a. (3) and (4) and h. offenses].

h. For purposes of this section, an offense shall he considered a
seeond or subsequent offense, if, prior -o the commission of the
offense, the offender ha: at any time been convieted of an offense
or offenses under this act or under any law of the United States
or of any state relating to nareotic drues. marilmana, depressant,
stimulant, nr hallucinngenie drugs.

29, Section 36 of P. L., 1970, ¢, 226 (C. 24:21-36) is amended to
read as follows:

36. Reports of convietion of manufacturers and practitioners.
Whenever a manufacturer or practitioner is convieted of violating
any provision of this act or of a rule or regulation issued there-
under ar of any offense defined in chapters 35 or 36 of Title 2C
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of the New Jersey Statutes, the court shall cause a copy of the
judgment and sentenee and opinion of the court, if any, to be sent
to the Stute Department or professional board, as the case may be,

"'by which the defendant was registered or licensed.

23. Section 7 of I’ L. 1982, ¢. 77 (C. 2A:4A-26) is aneuded to
read as follows:

7. Referral to another court without juvenile’s consent.

a. On motion of the prosecutor, the court shall, without the
consent of the juvenile, waive jurisdiction over a case and refer
that case from the family court to the appropriate court and prose-
cuting authority having jurisdietion if it finds, after hearing, that:

(1) The juvenile was 14 vears of aze or older at the time of the
charged delinquent act: and

(2) There is probable cause to helieve that the juvenile com-
mitted a delinquent act or acts which if committed by an adult
would constitute:

(a) Criminal homicide other than death by auto, strict
liability for drug induced deaths, pursuant to N. J. S. 2C :35-9,
robbery which would constitute a crime of the 4rst degree,
ageravated sexual assault, sexual assault, aggravated assault
which would constitute a erime of the second degree, kidnap-
ping or aggravated arson: or

(b) A crime committed at a time when the juvenile had
previously been adjudicated delinquent, or convicted, on the
basis of auy of the offenses enumerated in subsection a. (2)
(a): or

(e) A erime committed at a time when the juvenile had
previously been sentenced and confined in an adult penal in-
stitution: or

(d) An offense against a person committed in an aggressive,
violent and willful manner, other than an offense enumerated
in subseetion a. (2) (a) of this section, or the unlawful posses-
sion of a firearm, destructive device or other prohibited
weapon, or arson: or

(e) A violation of [section 19 of the “Controlled Dangerous
Substances Act™ (P. L. 1970, c. 226: C. 24:21-19)] N. J. S.
20C:35-3.N.J. 8. 2C:35-4, 0r N. J. 8. 2C:35-5: or

(f) Crimes which are a part of a continuing eriminal activity
in concert with two or more persons and the circumstances of
the erimes show the juvenile has knowingly devoted himself
{o eriminal activity as a source of livelihood: or

(:r) An attempt or conspiracy to commit any of the acts
enumerate.d in paragraph (a). (d) or (e) of this subsection:
and
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(3) Execept with respeect to any of the acts cnumerated in sub-
section a. (2) (a) of this section, or with respect to any acts enumer-
ated in subparagraph (e) of paragraph (2) of *subsection a. of*
this section wlicl ineolve the distriation For pecuniaru gain of any
controlled dangerous substance or controlled substance analon while
on any property used for school purposes which is owned by any
school or school board, *or within 1.000 feet of any school property
or while on any school bus,” or any attempt or conspiracy to
commit any of those acts, the State has showu that the nature and
circumstances of the charge or the prior record of the juvenile are
sufficiently seriouns that the interests of the public requnire waiver.,

lHowever, il in any ecase the juvenile ean show that the proha-
bility of his rehabilitation by the use of the proeedures, services
and facilities available to the court prior to the juvenile reaching
the age of 19 substantially outweighs the reasons for waiver, waiver
shall not be granted.

b. In every case where there is a motion seeking waiver, the
prosecutor shall within a reasonable time thereafter file & state-
ment with the Attorney General setting forth the basis for the
motion. In addition, the court shall, in writing, state its reasons
for granting or denying the waiver motion. The Attorney (General
shall compile this information and report its findings to the Legis-
lature 18 months after the effective date of this act with the objee-
tive of developing, where approprihte, guidelines as to the waiver
of juveniles from the family court.

e. An order referring a case shall incorporate therein not only
the alleged act or acts upon which the referral is premised, but also
all other delinquent acts arising out of or related to the same
transaction.

d. A motion seeking waiver shall be filed by the prosecutor within
30 days of receipt of the complaint. This time limit shall not, except
for good cause shown, be extended.

24. {New section) Whenever in any law, rule or regulation,
reference is made to the “New Jersey Controlled Dangerous Sub-
stances Act,”” P. L. 1970, ¢. 226 (C. 24:21-1 et seq.) or any part
thereof. the same shall mean and refer to the appropriate chapter,
section or provision of the “New Jersey Code of Criminal Justice”
as amended and supplemented herein. Similarly, any reference to
chapters 35 or 36 in the “New Jersey Code of Criminal Justice™
shall he deemed to incorporate N. J. S. 24:21-1 et seq. or any other
predecessor statute, 4



h4
25. The following are repealed:
Section 19 of P. L. 1970, ¢. 226 (. 24:21-19):
Sections 1 and 2 of P. L. 1982, ¢, 38 (. 24:21-19.1 and 19.2);
Seetion 20 of P. 1., 1970, ¢. 226 (C. 24:21-20) :
Section 26 of P. L. 1970, e. 226 (C. 24:21-26) :
Seetion 27 of P, 1.. 1970, c. 226 (. 24:21-27).
7 except that any person who prior to the effective date of this act

mu‘*ww#

8 has made application for or is undergoing supervisory treatment
9 pursuant to this section shall coutinue to he governed by this
10 section;
11 Section 30 of P. 1. 1970, c. 226 (C. 24:21-30) :
12 Sections 1 throngh 3, inelasive of P, 1., 1950, ¢. 133 (C. 24:21-46
13 through 24:21-50):
14 P.L.1952. ¢ 121 (C. 2A:96-5) ;
15  P.L.1966, ¢c. 12 (C. 2A:96-5.1).
1 26. This act shall take effect on the 60th day following enactment

9 **hut shall remain inoperative until the enactment into law of
3 Assembly Bill No. 3209 of 1986**.

CRIME—INVESTIGATION. ARREST, PROSECUTION
Revises the law with respect to controlied dangerous substances.



ASSEMBLY, No. 3270

STATE OF NEW JERSEY

INTRODUCED OCTOBER 2), 1986

By Assemblymen KERN, LITTELL, Assemblywoman Randall, Assem-
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blymen Felice, Koseo, Assemblywoman Donovan, Assemblymen

DiGaetano, Rodney, Miller, Catrillo and Singer

AN Acrt revising parts of and supplementing Title 2C of the New
Jersey Statutes, enacting additional chapter 35, Controlled
Dangerous Substances, chapter 36, Drug Paraphernalia. chapter
36A, Conditional Discharge for Certain First Offenders, revising
parts of Title 2A of the New Jersey Statutes and Title 24 of the
Revised Statutes and repealing seetions 19, 20, 26, 27 and 30 of
P. L. 1970, c. 226, sections 1 to 3 of P. L. 1980, c. 133, P. L. 1982,
c. 38, P. L. 1952, e. 121 and P. L. 1966, c. 12.

BE 1T ENACTED by the Senate and General Assembly of the State
of New Jersey:
1. An additional chapter, chapter 33, is added to Title 2C as
follows:
CHarTeR 35. CoNTROLLED DANGEROUS SUBSTANCES
N.J.S. 2C:35-1.  Short Title.
N.J. 8. 2C:36-1.1. Declaration of P’olic - and Legislative Find-
ings.
N.J.S. 2C:35-2. Definitions.
N.J.S. 2C:35-3. Leader of Narcoties Trafficking Network.
N.J.S. 2C:35-4. Maintaining or Operating a Controlled Dan-
werous Substance Laboratory.
N.J.S. 2C:35-5. Manufacturing, Distributing or Dispensing.
N.J.S. 2C:35-6. TFmploying a Juvenile in a Drug Distribution
Scheme.

N.J.S. 2C:35-7. Reserved.

EXPLANATION—Matter enclosed in bold-faced brackets [thnsl] in the abeve bill
is not enacted and is intended to be omitted in the law.

Matter printed in italies thus is new matter.
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N.J. 8. 2C:35-8.  Distribution to Persons Under Age 18; Eu-
hanced Punishment.
N.J. 8. 2C:35-9.  Striet Liability for Drug-Induced Deaths.
N.J. 8. 200:35-10. Possession, Use or Being Unuer the Influence,
N..ILS. 2C:35-11. Tmitation Controlled Dangerous Substances:
Distribution, Possession, Manufacture, ete.;

Penalties.

N.J.S. 2C:35-12. Waiver of Mandatory Minimum and Extended
Terms,

N.J.S. 2C:35-13. Obtaining by Fraud.

N.J.S. 2(':35-14 Rehabilitation Program for Drug Dependeut
Persons; Mandatory Commitment to Resi-
dential Treatment Facilities; Revocation.

N.J.E. 2C:35-15. Mandatory Drug Enforcement and Demand
Reduction Penalties; Collection; Disposi-
tion.

N.J.S. 2(:35-16. Mandatory Forfeiture or Postponement of
Driving Privileges.

N.J.S. 2(':35-17. Exception to Physician-Patient Privilege.

N.JI.S. 2C:35-18. Exemption; Burden of Proof.

N.J.S. 2C:35-1Y. Laboratory Certificates; Use; Admission into
Evidence; Objections.

N.J.S. 20:35-20. Forensic Laboratory Fees.

N.J. 8. 2(':35-21. Seizure in Violation of Chapter; Pretrial
Destruction of Bulk Seizures of (‘ontrolled
Dangerous Substances.

N.J.S. 2(C:35-22. Severability.

N.J.S. 2C:35-23. Pending Cases.

2(’:35-1. Short Title.
This act shall be known and me¢ v be cited as the “Comprehensive

Drug Reform Act of 1986.”

2C:35-1.1. Declaration of poliey and legislative findings.

The Legislature hereby finds and declares to be the public policy
of this State, the following: |

a. By enactment of the “New Jersey Code of Criminal Justice,”

N. J. 8. 2C:1-1 et seq., the Legislature recognized the need for the

comprehensive reevaluation, revision, consolidation and codifica-

tion of our eriminal laws, and the need to ensure a uniform, con-
sistent and predietable system for the sentencing of convieted
offenders, focusing prineipally on the seriousness and degree of
dangerousness inherent in a particular offense. In enacting the
sentencing provisions of the penal code, the Leglislature recognized
that the imposition of a uniform, consistent and predictable
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sentence for a given offense is an essentinl prervequirite to any
rational deterrvent scheme dexigned ultimately to reduce the in-
cidence of crime.

h. Despite the impressive efforts and gains of our law enforee-
ment agencies, the unlawful use, manufacture and distribution o’
controlled dangerous substances continues to pose a serious and
pervasive threat to the health, safety and welfare of the citizens
of this State. New Jersey eontinues to experience an unacecptably
high rate of drug-related erime, and continues to serve as a conduit
for the illegal tralficking of drugs to and from other jurisdictions.
In addition to the harm suffered hy the vietims of drug abuse and
drug-related crime, the incidence of such offeunses is directly
related to the rate of other violent and non-violent erimes, includ-
ing murder, assault, robbery, theft, burglary and organized
criminal activities. For this reason, enhanced and ecoordinated
efforts designed specifically to curtail drug-related offenses will
lead inexorably to a reduction in the rate of erime generally. and
is therefore decidedly in the public interest.

c. In order to he effective, the hattle against drug ahuse and
drug-related erime must he waged aggressively at every level alony
the drug distribution ehain, but in particular, our criminal laws
must target for expedited prosecution and enhanced punishment
those repeat drug offenders and upper echelon members of or-
ganized narcoties trafficking networks who pose the greatest danger
to society. In order to ensure the most efficient and effective
dedication of limited investigative, prosecutorial, judicial and
correctional resources, it is the policy of this State to distingnish
hetween drug offenders based on the seriousness of the offense,
cons.dering principally the nature quantity and purity of the cou-
trolled substance involved, and tl : role of the actor in the overall
drug distribution network. It is the intention of the Legislature
to provide for the strict prnishment, deterrence and ineapacitation
of the most culpable and dangerous drug offenders, and to facilitate
where feasible the rehabilitation of drug dependent persons so as
ultimately to reduce the deman for illegal controlled dangerous
substances and the incidence of drug-related crime. It is also the
policy of this State to afford special protection to children from the
perils of drug trafficking, to ensure that all schools and areas
adjacent to schools are kept free from drug distrihution activities,
and to provide especially stern punishment {'or those drug offenders
who operate on or near schools and school buses. who distribute
to juveniles, or who employ juveniles in a drug distribution scheme.
In addition, our criminal laws and sentencing practices must be
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reexamined and amended so as to mininiize pretrial delay, thereby
to ensure the prompt disposition of all drug-related criminal
charges and the prompt imposition of fair and certain punishment.

d. Under the curreut drug laws, there are inadequate sentencing
guidelines with which consistently to identify the most serious
offenders and offenses and to guard against sentencing disparity
and the resulting depreeiation of the deterrent thrust of the erim-
inal law. In order to protect the publie interest, and so as to deter,
disrupt and eliminate the operation of organized drug traflicking
networks, it is necessary to undertake a comprehensive reexamina-
tion of our controlled dangerous substances laws, procedures and
sentencing practices. The transfer of the provisions of the “New
Jersey Controlled Dangerous Substances Act,” P. L. 1970, e. 2206
(C. 24:21-1 et seq.) into the penal code which is aecomplished
herein, along with the amendments and supplements thereto, will
better ensure that the most culpable drug offenders will be subject
to swift prosecutions and strict, consistently imposed criminal

sanctions.

2C :35-2. Definitions.

As used in this chapter:

“Administer” means the direct applieation of a controlled dan-
gerous substance or controlled substance analog, whether by in-

jection, inhalation, ingestion, or any other means, to the hody of
a patient or research subject by : (1) a practitioner (or, in his pres-
ence, by his lawfully authcrized agent), or (2) the patient or re-
search subject at the lawful direction and in the presence of the
practitioner. »

“Agent” eans an authorized person who acts oun hehwlf of av

4t the direetion of a marufacturer, distributor, or dispenser but
does not include a comm: n or contract carrier, public warehouse-

man, or employee thereor.

‘‘Controlled dangerous substance’ means a drug, substance, or
immediate precursor in Schedules I through V. The term shall
not include distilled spirits, wine, malt beverages, as those terms
are defined or used in 13. 8. 33:1-1 et seq., or tobaceo and tobacco
products. The term, wherever it appears in any law or administra-
tive regulation of this State, shall include eontrolled substance
analogs.

“Controlled substance analog” means a substance that has a
chemieal struectvre substantially similar to that of a econtrolled
dangerous substance or that was specifically designed to produce
an effect substantially similar to that of a controlled dangerous
substance. The term shall not include a substance manufactured
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or distributed in conformance with the provisions of an approved
new drug applieation or an exemption for invertigational use within
the meaning of section 303 of the ‘‘Federal Food, Drug and
Cosmetic Act,” 52 Stat. 1052 (21 U.S.C. 335).

“Counterfeit substance™ means a controlled dangerous substance
or controlled substance analog which, or the container or labeling
of which, without authorization, bears the tradenmrk, trade name,
or other identifying mark, imprint, number or deviee, or auy like-
ness thereof, of a manulacturer, distributor, or dispenser other than
the person or persons who in fact manufactured, distributed or
dispensed such substance and which thereby falsely purports or is
represented to be the product of, or to have been distributed by,
such other manufacturer, distributor, or dispenser.

“Deliver” or “delivery™ means the actual, coustructive, or at-
tempted transfer from one person to another of a controlled dan-
gerous substance or controlled substance analog, whether or not
there is an agency relationship.

“Digpense’’ means to deliver a controlled dangerous substance
or controlled substance analog to an ultimate user or research

subject by or pursuant to the lawful order of a practitioner, in-

45a cluding the prescribing, administering, packaging, labeling, or

458 compounding necessary to prepare the substance for that de-

45¢ livery. ‘‘Dispenser’’ means a practitioner who dispenses.

46
47
48
49
50

“Distribute” means to deliver other than by administering or
dispensing a controlled dangerous substance or controled substance
analog. “Distributor” means a person who distributes.

“Drugs” means (a) substances recognized in the official United
States Pharmacopocia, oflicial HHomeopathic Pharmacopoeia of the
United States, or official N'itional Formulary, or any supplement to
any of them; and (b) substances intended for use in the diagnosis,
cure, mitigation, treatment, or prevention of disease in man or other
animals; and (¢) substauces (other than food) intended to affect
the structure or any function of the hody of man or other animals;
and (d) substances intei.ded for use as a component of any article
specified in subsections (a), (b) and (c) of this section: but does
not include devices or their components, parts or accessories.

“Drug dependent person” means a person who is using a con-
trolled dangerous substance or controlled substance analog and
who is in a state of psychic or physieal dependence, or hoth, arising
from the use of that controlled dangerous substance or controlled
substance analog on a continuous basis. Drug dependence is char-

acterized by Lebavioral and other respouses, ineluding but not
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65 limited to a strong complusion to take the substance on a recurring
66 basis in order to experience its psychic effeets, or to avoid the
67 discomfort of its absence.
68 ‘‘Hashish’’ means the resin extracted from any part of the plant
69 Genus Cannabis L. and any compound, manufacture, salt, deriva-
70 tive, mixture, or preparation of such resin.
71 “Manufacture” means the production, preparation, propagatiosn,
72 compounding, conversion or processing of a controlled dangerous
73 substance or controlled substance analog, either directly or by ex-
74 traction from substances of natural origin, or independently by
75 means of chemical syuthesis, or by a combination of extraction and
76 chemical synthesis, and includes any packaging or repackaging of
77 the substance or labeling or relabeling of its container, except that
78 this term does not include the preparation or compounding of a
79 controlled dangerous substance or controlled substance analog by
80 an individual for his own use or the preparation, compounding,
81 packaging, or labeling of a controlled dangerous substance: (1) by
82 a practitioner as an incident to his administering or dispensing of a
83 controlled dangerous sulstance or controlled substance analog in
84 the course of his professional practice, or (2) by a practitioner (or
85 under his supervision) for the purpose of, or as an incident to,
86 research, teaching, or cliemical analysis and nnt for sale.
87  “‘Marihuana’ means all parts of the plant Genus Cannabis L.,
88 whether growing or not; the seeds thereof; and every compound,
89 manufacture, salt, derivative, mixture, or preparation of such plant
90 or its seeds, except those containing resin extracted {rom such
91 plant; but shall not include the mature stalks of such plant, fiber
92 produced from such stalks, oil or cake miade from the seeds of such
93 plant, any other compound, m nufacture, salt, derivative, mixture,
94 or ﬁreparation of such mature stalks, fiber, oil, or eake, or the
95 sterilized seed of such plant which is incapable of genninbtion.
96  ‘‘Narcotic drug” means any of the following, whether produced
97 directly or indirectly by extraction from substances of vegetable
98 origin, or independently by means of chemical synthesis, or by a
99 combination of extraction and chemical synthesis:
100 (a) Opiunm, coca leaves, and opiates;
101 (b) A compound, manufacture, salt, derivative, or preparation
102 of opium, coca leaves, or npiates:
103 (e¢) A substance (and any compound, manufacture, salt. deriv-
104 ative, or preparation thercof) which is chemically identical with
105 any of the substances referred to in subsections (a) and (b), except
106 that the words “narcotic drug”™ as used in this act shall not inelude
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107 decocainized coca leaves or extracts of coea leaves, which extracts
108 do not contain cocaine or ecogine,

109 “‘Opiate” means any dangerous substance having an addiction-
110 forming or addiction-sustaining liability similar to morphine or
111 being capable of conversion into a drug having such addiction-
112 forming or addiction-sustaining liability, It does not include, unless
113 specifically designated as controlled pursuant to the provisions of
114 section 3 of P. L. 1970, c. 226 (C. 24:21-3), the dextrorotatory
115 isomer of 3-methoxy-n-methylmorphinan and its salts (dextro-
116 methorphan). It does include its racemic and levorotatory forms.
117 “Opium poppy” means the plant of the species Papaver somni-
118 ferum L., except the seeds thereof.

119 “Person” means any corporation, association, partnership, trust,
120 other institution or entity or one or more individuals.

121 ‘“Poppy straw’’ means all parts, except the seeds, of the opium
122 poppy, after mowing,

123  ‘‘Practitioner’’ means a physician, dentist, veterinarian, scientific
124 investigator, laboratory, pharmacy, hospital or other person li-
125 censed, registered, or otherwise permitted to distribute, dispense,
126 conduct research with respect to, or administer a eontrolled danger-
127 ous substance or controlled substance analog in the course of
128 professional practice or research in this State.

129 (a) “Physician” means a physician authorized by law to prac-
130 tice medicine in this or any other state and anv other person autho-
131 rized by law to treat sick and injured human beings in this or any
132 other state and

133  (b) “Veterinarian” means a veterinarian authorized by law to
134 practice veterinary medicine in this State.

135 (e¢) “Dentist” means a dentist authorized by law tec practice
136 dentistry in this State.

137 (d) “Hospital” means any federal institution, or any institution
138 for the care and treatment of the sick and injured, operated or
139 approved by the appropriate State department as proper to be
140 entrusted with tlie custody and professional use of controlled dan-
141 gerous substances or controlled substance analogs. '
142  (e) “Laboratory” m~ans a lahoratory to he entrusted with the
143 custody of narcotic drugs and the use of controlled dangerous
144 substances or controlled substauce analogs for scientific. experi-
145 mental and medical purposes and for purposes of instruetion ap-
146 proved by the State Department of Health.

147 “Production” includes the manufacture, planting, cultivation,
148 growﬁng, or harvesting of a controlled dangerous substance or
149 controlled substance analog.
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150 “Immediate precursor” means a substance which the State
151 Department of ITealth has found to be and by regulation desig-
152 nates as being the principal compound commonly used or produeed
153 primarily for use, and which is an immediate chemieal intermediary
154 used or likely to be used in the manufacture of a controlled dan-
155 gerous substance or controlled substanee analog, the control of
156 which is necessary to prevent, cartail, or limit such manufacture.
157 “Residential treatment facility” means any facility approved by
158 any county probation department for the inpatient treatment and
159 rehabilitation of drug dependent persous.

160  “Schedules I, IT, 111, IV, and V" are the schedules set forth in
161 sections 5 through 8 of P. L. 1970, e. 226, (C. 24:21-5 through
162 24:21-6) and in section 4 of P. L. 1971, ¢. 3 (C. 24:21-8.1) and as
163 modified by any regulations issued by the Commissioner of Health
164 pursuant to his authority as provided in seetion 3 of P. L. 1970,
165 c. 226 (C. 24:21-3).

166 “State” means the State of New Jersev.

167 “Ultimate user” means a person who lawfully possesses a con-
168 trolled dangerous substance or controlled substanee analog for his
169 own use or for the use ol a member of his household or for admin-
170 istration to an animal owned by him or by a member of his house-
171 hold.

1 2C:35-3. Leader ol Narcolies Traflicking Network.

A person is a leader of a narcoties trafficking network if he

w D

B

financier or manager, to engage for profit in a scheme or course
of conduct to unlawfully manufacture, distribute, dispense, bring
into or transport in this State methamphetamine, lvsergic acid
diethylamide, phencyelidine or any controlled dangerous substance

classified in Schedule I or 1I, or any controlled sub tance analog

O o ~N O, O

thereof. Leader of narcoties trafficking network is a erime of the
10 first degree and upon conviction thereof, exce)'t as may be provided
11 by N. 1. S. 2C:35-12, a person shall be sentenced to an ordinary
12 term of life imprisonment during which the person must serve 25
13 years before being eligible for parole. Notwithstanling the provi-
14 sions of subsection a. of N. .J. S. 2(':43-3, the court may also
15 impose a fine not to exceed $500,000.00 or five times the street value
16 of the controlled dangcerons substance or controlled substance
17 analog involved, whichever is greater,

18 Notwithstanding paragraph (2) of subseetion a. of N. J. S.
19 2C:1-8a. (2), a conviction of leader of nareotics trafficking network

20 shall not merge with the convietion for any offense which is the

purposely conspires with otliers as an organizer, supervisor,

i i o
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object of the conspiracy. Nothing contained in this section shall
prohibit the court from imposing an extended term pursuant to
N. J. 8. 20:43-7; nor shall this section be construed in any way to
preclude or limit the prosecution or conviction of any person for
conspiracy under N. J, S, 2C:5-2, or any prosecution or conviction
under N. J, 8. 2C:35—4 (maintaining or operating a CDS labora-
tory), N.J. 8. 2C:35-5 (manufacturing, distributing or dispensing),
N. J. 8. 20:35-6 (employing a juvenile in a drug distribution
scheme), N. J. S. 2C:35-9 (strict liability for drng indaced death),
N. J. 8. 20:41-2 (racketeering activities) or subsection g. of
N. Jd. 8. 2C:5-2¢g (leader of organized crime). |

It shall not be necessary in any prosecution under this section
for the State to prove that any intended profit was actually
realized. The trier of fact may infer that a particular scheme or
course of conduct was undertaken for profit from all of the
attending circumstances, including but not limited to the number
'of persons involved in the scheme or course of .conduct, the actor’s
et worth and his expenditures in relation to his legitimate sources
of income, the amount or purity of the specified controlled dan-
gerous substance or controlled substance analog involved, ar the
amount of cash or currency involved. __

It shall not be a defense to a prosecution under this section that
such controlled dangerous substance or controlled substance analog
was brought into or transported in this State solely for ultimate
distribution or dispensing in another jurisdiction; nor shall it be a
defense that any profit was intended to be made in another
jurisdiction.

2(C:35-4. Maintaining or Operating a ‘Controlled Dangerous
Substance Laboratory.

Except ‘as authorized by P. L. 1970, ¢. 226 (C. 24 :21-1 et seq.),
any person who knowingly maintains or operates any premises,
place or facility used for the manufacture of methamphetamine,
lysergic acid diethylamide, phencyeclidine or any substance classi-
fied as a narcotic drug in Schedule I or II, or the analog of any
such substance, or any person who knowingly aids, promotes,
finances or otherwise participates in the maintenance or operations
of such premises, place or facilily, is guilty of a crime of the first
degree and shall, except as provided in N. J. 8. 2C:35-12, be
sentenced to a term of imprisonment whichk shall include the
imposition of a minimum term which shall be fixed at, or between,
one-third and one-half of the sentence imposed, during which the
defendant shall be ineligible for parole. Notwithstanding the
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provisions of subsection a. of N. J. 8. 2C:43-3, the court may also
impose a fine not to exceed $500,000.00 or five times the street
value of all controlled dangerous substances or controlled sub-
stance analogs at any time manufacfured or stored at such
premises, place or facility.

2C:35-5. Manufacturing, Distributing or Dispensing.

a. Except as authorized by P. L. 1970, c. 226 (C. 24:21-1 et seq.),
it shall be unlawful for any person knowingly or purposely:

(1) To manufacture, distribute or dispense, or to possess or
have under his control with intent to manufacture, distribute or
dispense, a controlled dangerous substance or controlled substance
analog; or

(2) To create, distribute, or possess or have under his control
with intent to distribute, a counterfeit controlled dangerous sub-
stance.

b. Any person who vioaltes subsection a. with respect to:

(1) Heroin, or its analog, or coca leaves and any sait, compound,
derivative, or preparation of coca leaves, and any salt, compound,
derivative, or preparation thereof which is ‘chemically equivalent
or identical with any of these substances, or analogs, except that
the substances shall not include decocainized coca leaves or extrac-
tions which do not contain cocaine or ecoginé, in a quantity of five
ounces or more including any adulterants or dilutants, provided
there are included at least 3.5 grams of the pure free base drug, is
guilty of a crime of the first degree. The defendant shall, except
as provided in N. J. 8. 2C:35-12, be sentenced to a term of
imprisonment by the court. The term of imprisonment shall
include the imposition of a minimum term which shall be fixed at,
or between, one-third and one-half of th sentence imposed, during
which the defendant shall be ineligible { >r parole. Notwithstanding
the provisions of subsection a. of N, J. S. 2C:43-3, a fine of up to
$300,000.00 may be imposed; |

(2) A substance referred to in paragraph (1) of this subsection,
in a quantity of one-half ounce or more but less than five ounces,
including any adulterants or dilutants, provided there are included
at least 3.5 grams of the pure free base drug, is guilty of a erime
of the second degree;

(3) A substance referred to in paragraph (1) of this subsection
in a quantity less than one-half ounce including any adulterauts or
dilatants, or in a quantity of one-half ounce or more with there
being included less than 3.5 grams of the pure free base drug or
where the amount of the pure free base is undetermined, is guilty
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of a crime of the third degree except that, notwithstanding the
provisions of subsection b, N. J, 8, 2C:43-3, a fine of up to
$50,000.00 may be imposed;

(4) A substance classified as a narecotic drug in Schedule I or II
other than those specifically covered in this section, or the analog
of any such substance, in a (uantity of one ounce or more including
any adulterant or dilutants, provided there are included at least
3.5 grams of the pure free base drug, is guilty of a crime of the
second degree;

(5) A substance classified as a narcotic drug in Sehedule I or
ITI other than those specifically covered in this section, or the
analog of any such substance, in a quantity of less than one ounce
including any aculterants or dilutants, or in a quantity of one
ounce or more with there being included less than 3.5 grams of
the pure free base drug or where the amount of the pure free
base drug is undetermined, is guilty of a crime of the third degree
except that, notwithstanding the provisions of subscction b. of
N. J. S. 2C:43-3, a fine of up to $50,000.00 may be imposed ;

(6) Lysergic acid diethylamide, or its analog, in a quantity of
100 milligrams or more including any adulterants or dilutants,
or phencyclidine, or its analog, in a quantity of 10 grams or more
including any adulterants or dilutants, is guilty of a crime of the
first degree. Except as provided in 2C:35-12, the court shall im-
pose a term of imprisonment which shall include the imposition
of a minimum term, fixed at, or befween, one-third and one-half
of the sentence imposed by the court, during which the defendant
shall be ineligible for parole. Notwithstanding the provisions of
subsection a. of N. J. S. 2(:43-3, a fine of up to $300,000.00 may
be imposed;

(7) Lysergic acid diethylamide, or its analog, in a quanticy of
less than 100 milligrams ineluding any adulterants or dilutants,
or where the amount is undetcrmined, or phencyelidine, or its
analog, in a quantity of less than 10 grams including any adulter-
ants or dilutants, or where the amount is undetermined, is guilty
of a crime of thie second degree;

(8) Methamphetamine, or its analog, in a quantity of one ounce
or more including any adulterants or dilutants, provided there
are included at least 3.5 grams of the pure free base drug, is
guilty of a crime of the second degree;

(9) Methamphetamine, or its analog, in a quantity of less than
one ounce including any adulierants or dilutants, or in a quantity
of one ounce or more with there being included less than 3.5 grams
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80 of the pure free base drug or where the amount of the pure free
" 81 base drug is undetermined, is gniity of a crime of the third degree
except that, notwithstanding the provisions of subsection b. of
N:. J. 8. 2C:43-3, a fine of up to $50,000.00 may be imposed;

(10) Marijuana in a quantity of five pounds or mnore including

e

8> any adulterants and dilutants, or hashish in a quantity of one
86 pound or more including any adulterants and dilutants, is guilty
87 of a crime of the second degree;
88 (11) Marijuana in a quantity of one ounce or more but less
89 than five pounds including any adulterants and dilutants, or
90 hashish in a quantity of five grams or more but less than one-
91 pound including any adulterants and dilutants, is guilty of a
92 crime of the third degree except that, notwithstanding the pro-
93 visions of subsection b. of 2C:43-3, a fine of up to $15,000.00 may
94 be imposed;
95 (12) Marijuana in a quantity of less than one ounce including
96 any adulterants and dilutants, or hashish in a quantity of less
97 than five grams including any adulterants and dilutants, is guilty
98 of a crime of the fourth degree;
99 (13) Any other controlled dangerous substance classified in
100 Schedules I, II, III or IV, or its analog, is guilty of a crime of
101 the third degree, except that, notwi{hstanding the provisions of
102 subsection b. of N. J. S. 2C:43-3, a fine of up to $15,000.00 may
103 be imposed; or
104 (14) Any Schedule V substance, or its analog, is guilty of a
105 crime of the fourth degree except that, notwithstanding the pro-
106 visions of subsection b. of N. J. S. 2C:43-3, a fine of up to
107 $10,000.00 may be imposed. ’
108 c. Where the degree of the ofiense for violation of this section
109 depends on the quantity of thc substance, the quantity involved
110 shall be determined by the trier of fact. The quantity invelved
111 in individual acts of dis ribution may be aggregated in determin-
112 ing the grade of the offense, whether distribution is to the same
113 person or several persons.

1 2C:35-6. Employing a Juvenile in a Drug Distribution Scheme.

Any person being at least 18 years of age who knowingly uses,
solicits, directs, hires or employs a person 17 years of age or
younger to violate N, J. 8, 2C:35—4 or subsection a. of N. J. S.
2(':35-3, is guilty of a crime of the second degree and shall,
except as provided in N. J. S. 2C:35-12, be sentenced to a term

> W N
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of imprisonment which shall include the imposition of a minimum
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term which shall be fixed at, or between, one-third and one-half
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of the sentence imposed, or five years, whichever is greater, during
which the defendant shall be ineligible for parole. Notwithstanding
the provisions of subsection a. of N. J. 8. 2C:43-3, the court
may also iinpose a fine not to excced $300,000.00 or five times
the street value of the controlled dangerous substance or controlled
substance analog involved, whichever is greater,

It shall be no defense to a prosecution under this seetion that
the actor mistakenly believed that the person which the actor
used, solicited, directed, hired or employed was 18 years of age
or older, even if such mistaken belief was reasonable.

Nothing in this section shall be construed to preclude or limit
a prosecution or conviction for a violation of any offense defined
in this chapter pursaant to N. J. S. 2C:2-6 or any other provision
of law governing an actor’s liability for the conduet of another,
and, notwithstanding the provisions of N. J. S. 2C:1-8 or any
other provision of law, a convicetion arising under this section
shall not merge with a conviction for a violation of N. J. 8. 2C:35-3
(leader of narcoti‘cs trafficking network), N. J. S. 2(C":35-4 (main-
taining or operating a CDS laboratory), N. J. 8. 2C:35-5 (manu-
facturiyng, distributing or dispeasing), or N. J. 8. 2C:35-9 (strict
liability for drug induced death).

2(':35-8. Distribution to Persons Under Age 18; Enhanced
Punishment,

Upon the application of the prosecuting attorney, any person
being at least 18 years of age vho has been convicted for violating
subsection a. of N. J. S. 2C:35-5 by distributing a controlled
dangerous substance or controlled substance analog to a person
17 years of age or younger who is at least three yvears his junior
shall, except as provided in N. J. S, 2C:35-12, be subject to twice
the term of imprisonment, {ne and penalty, including twice the
term of - parole ineligibility, if any, authorized or required to he
imposed by subsection b. of N. J. 8. 2C:35-5 or any other provision
of this title.

The court shall not impose more than one enhanced sentence pur-
suant to this section. If the .Jefendant is convicted of more than one
offense which is otherwise subject to enhanced punishment pur-
guant to this section, the court shall impose enhanced punishment
based upon the most serious snch offense for which the deferdant
was convicted, or, where applicable, the offense which mandates
the imposition of the longest term of parole ineligibility. Not-
withstanding the provisions of paragraph (2) of subseetion a. of
2C :44-5, nothing lierein shall prevent the court from also imposing
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an extended term pursuant to subseetion c. of N. J. 8. 2C:43-6.
In imposing sentence, the court shall take judicial notice of any
evidence, testimony or information adduced at the irial, plea hear-
ing or other court proceedings, and shall also consider the pre-
sentence report and any other relevant information. It shall be no
defense to the imposition of enhanced punishment pursuant to this
section that the defendant mistakenly believed that the recipient
of the substance was 18 years of age or older, or less than three
years his junior, even if such mi-1aken helief was reasonable.
92(:35-9. Striet Liability for Drug-Indliced Deaths.

Any person who manafactures, distributes or dispenses meth- 7
amphetamine, lysergic acid diethylamide, pheneyelidine or any
other controlled dangerous substance elassified in Schedules 1 pi‘
TL, or any controlled substance analog thereof, in violation of sub-
section a. of N. J. 2C :35-5, and which results in the death of another
human heing, is strietly liable for such death, and is guilty of a.
crime of the first degree. For the purposes of this section, a death
is the result of the defendant’s act of manufacturing, distributing
or dispensing when such conduet is an antecedent but for which the
death would not have occurred, the death occurred after the injec-
tion, inhalation or ingestion of the substance manufactured, dis-
tributed or dispensed by the defendant, and the result is not too
remote or dependent on the volitional act of a person other thén
the decendent as to have a just bearing on the defendant’s liability
or the gravity of his offense. Notwithstanding the provisions of
subsection e. of N. J. 8. 2(:2-3, it shall not be necessary for the
State to establish that the death was a probable consequence of
the defendant’s conduct. Similarly, it shall not he a defense to a
prosecution under this section that the death was accidental in ifs
occurrence, that it was the result of negligence or recklessness, or
that it was the result of a volitional act of the decedent or the
volitional act of another to which the decendent consented. The
length of time whi :h has elapsed between the initial act of manufae-
turing, distributing or dispensing, the subsequent act of injeetion,
inhalation or ingestion of the substance, and the death of the
dJecedent, shall not be a bar to prosecution for a violation of this
section.

Nothing in this section shall be construed to preclude or limit any

prosecution for murder or agsravated manslaughter. Notwith-

standing the provisions of N. J. 8 2C:1-8 or any other provision

of law, a conviction arising under this section shall not merge with
a conviction for leader of narcoties traflicking network, maintaining
or operating a controlled dangerous substance laboratory, or for
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unlawfully manufacturing, distributing, dispensing or possessing
with intent to manufacture, distribute or dispense the controlled
dangerous substance or controlled substance analog which resulted
in the death. '

2C:35-10. Possession, Use or Being Under the Tnfluence.

a. It is unlawful for any person, knowingly or purposely, to
obtain, or to possess, actually or construetively, a controlled
dangerous substance or controlled substance analog, unless the
substance was obtained directly, or pursuant to a valid prescription
or order form from a practitioner, while acting in the course of
his professional practice, or except as otherwise authorized hy
P. L. 1970, ¢c. 226 (C. 24:21-1 et seq.). Any person who violates
this section with respect to:

(1) A controlled dangerous substance, or its analog, classified
in Schedules I, 1I, ITI or IV other than those specifically covered
in this section, is guilty of a crime of the third degree except that,
notwithstanding the provisions of subsection b, of N. J. S. 2C:43-3,
a fine of up to $25,000.00 may be imposed;

(2) Any controlled dangerous substance, or its analog, classified
in Schedule V, is guilty of a erime of the fourth degree except that,
notwithstanding the provisions of subsection b. of N. J. S. 2C:43-3,
a fine of up to $15,000.00 may be imposed; ‘

(3) Possession of more than 25 grams of marijuana, including
any adulterants or dilutants, or more than five grams of hashish is
auilty of a crime of the fourth degree, except that, notwithstanding
the provisions of subsection h. of N. J. S, 2C:43-3, a fine of up to
$15,000.00 may be imposed; or

(4) Possession of 25 grams or less of marijuana, including any
adulterants or dilutants, or five grams or less of hashish is a dis-
orderly person.

Any person who violates this subsection or the offense defined in
subsection b. of this section while on any property used for school
purposes which is owned by any elementary or secondary school
or school hoard, or within 1,000 feet of any school property or
school hus, or while on any school bus, ar.d who is not sentencerd
to a term of imprisonment, shall, in addition to any other sentence
which the court may impose, be required to perform not less than
100 hours of community service.

b, Any person who uses or who is under the influence of any
controlled dangerous substance, or its analog, for a purpose other
than the treatmient of sickness or injury as preseribed or admin-

jstered by a physician is a disorderly person.
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In a prosceution under this <ubscetion, it shall 1ot be necessary
for the State to prove that the aceused did use or was under the
inlluence of any speeifie drug, but it shall be sufficient for a con-
vietiou under this subsection for the State to prove that the aceused
did use or was under the influence of some controlled dangerous
substance, counterfeit controlled dangerous substanee, or eon-
trolled substance analog, by proving that the accused did mani-
fest physical and physiological symptoms or reactions caused by
the use of any conirolled dangerous substance or controlled sub-
stance analog.

2(C:35-11, Limitation controlled dangerous substances; distribu-
tion, possession, manufacture, ete.; penalties.

a. Tt is unlawful for any person to distribute or to possess or
have under his control with intent to distribute any substance
which is not a controlled dangerous substance or controlled sub-
stance analog:

(1) Upon the express or implied representation to the recipient
that the substance is a controlled dangerous substance or controlled
substance analog; or

(2) Upon the express or imiplied representation to the recipient
that the subs«tanee is of sueh nature, appearance or effect that the
reeipient will be able to distribute or use the substance as a con-
trolled dangerous substance or controlled substance analog; or

{3) Under eircumstances which would lead a reasonable person
to believe that the substance is a controlled dangerous substance or
controlled substance analog.

Any of the following shall constitute primma facie evidence of
such ciremmstances:

(2) The substance was packazed in a manner normally used for
the unlawful distribution of controlled dangerous substances or
conirolled substanee analogs.

(h) The distribution or attempted distributien of the substance
was accompanied hy an exchange of or derand for nioney or other
thing as eousideration for the substance, and the value of the
consideration exceeded the reasonable value of the substance.

(¢) The physical appearance of the substance ‘s substantially the
same as that of a specifie controlled dangerous suhstanee or con-
trolled sub:tance analog.

b it is unlawlul for any person to manufacture, compound. en-
capsulate, package or imprint any substanee which is not a con-
trolled danserons substance, controlled substanee analog or any
combination of ruel cubstanees, other than a preseription drug,

with the purpose that it resemble or duplicate the physical ap-
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pearance of the finished form, packuge, label or imprint of a con-
trolled dangerous substance or controlled substance analog,

c. In any prosecution under this section, it shall not he a defense
that the defendant mistakenly bhelieved a substance to be a eon-
trolled dangerous substance or controlled substance analog.

d. A violation of this section is a crime of the third degree,
except that, notwithstanding the provisions of subseetion b. of
N. J. S. 2C:43-3, a fine of up to $100,000.00 may be imposed.

e. The provisions of this seection shall not be applicable to (1)
practitioners or ageuts, servants and employees of practitioners
dispensing or administering noncontrolled substances to patients
on hehalf of practitioners in the normal course of their business or
professional practice; and (2) persons who manufacture, process,
package, distribute or sell nonconirolled substances to praetitioners
for use as placchbos in the normal course of their business, profes-
sional practice or rescarch or for use in Federal Food and Drug
Administration investigational new drug trials.

2C :35-12. Waiver of Mandatory Minimum and Extended Terms.

Whenever an offense defined in this chapter specifies a mandatory -
sentence of imprizomuent whieh includes a minimum {erm during
which the defendant shall be ineligible for parole, or a mandatory
extended term which includes a period of parele ineligibility, the
court upon conviction shall impose the mandatory sentence unless
the defendant has pleaded guilty pursuant to a negotiated agree-
ment or, in cases resulting in trial, the defendant and the prosecu-
tion have entered into a post-convietion agreement, which provides
for a lesser sentence or period of parole ineligibility. The negoti-
ated plea on post-couviction agreement may provide for a specified
term of imprisonment within the range of ordinary or extended
sentences anthorized by law, a spceeified period of parole ineligibil-
ity, a specified fine, or other disposition. In that event the court
at sentencing shall not impose a lesser term of imprisonment,
period of parole ineligibility or fine than that expressly provided
for under the terms of the plea or post-conviction agreement.

2C:35-13. Obtaining by Fraud.

It shall be unlawful for any person to acquire or ol ‘ain posses-
sion of a controlled dangerous substance or controlled substarce
analog by misrepresentation, fraud, forgery, deception or subter-
fuge. It shall be unlawful for any person to acquire or obtain
possession of a forged or fraudulent certificate of destruection re-
quired pursuant to N. J. S, 2C:35-21. A violation of this section
shall be a crime of the third degree except that, notwithstanding
the provisions of subsection b, of N, J. S. 2C:43-3, a fine of up to



10

Q0 =1 O v W W N O~ O

L]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
22

33

0

$30,000.00 may be imposed. Nothing in this section shall be deemed
to preclude or limit a prosecution for theft as defined in chapter 20
of this title,

2C:35-14. Rehabilitation Program for Drug Dependent Persons;
Mandatory Commitment to Residential Treatment Faecilities; Revo-
cation.

a. Notwithstanding the presumption of incarceration pursuant
to the provisions of subsection d. of N. J. 8. 2C:44-1, and except
as provided in subsection b. of this section, whenever a drug de-
pendent person is convicted of an offense under N. J. S. 2C:35-5,
N. J. 8. 2C:35-6, or N. J. S. 2C:35-10, other than a erime of the
first degree, the court, upon notice to the prosecutor, may. on
motion of the defendant and where the court finds that no danger
to the community will resvlt and that the placement will serve to
henefit the defendant by serving to correct his or her dependency
on controlled subsiances, place the defendant on probhation, which
shall be Tor a term of five years. As a condition of that probation,
the court shall order the defendant to enter a drug rehabilitation
program, subjeet to such other reasonable terms and conditions as
may be required by the court and by law, pursuant to N, J. 8.
2C:45-1, and wnich shall include periodic urine testing for drug
usage throughout the period of probation.

b. Except upon the joint application of the defendant and the
prosecuting attorney, no person convicted of an offense under
N. J. S. 2C:35~6, or who has been previously convicted of an
offense under subsection a. of N. J. 8. 2C:35-5 or a similar of-
fonse under any other law of this State, any other state or the
United States, shall be eligible for sentence in accordance with this
section.

c. A person convicted of a crime of the second degree who is
placed in a drug rehabilitation program under this section shall
be committed to the custody of a residential treatn ent facility.
The term of such commitment shall be for a minimum of six
months, or until the defendant successfully completes the resi-
dential treatment program, whichever is later, except that no per;
son shall remain in the custody of a residential treatment facility
for a period in excess of five years. Upon successful completion of
the required resideniial treatment program, the defendant shall
complete the period of probation, as authorized by subsection a. of
this section, with credit for time served in the residential treat-
ment facility and for any imprisonment served as a condition of
probation. A person placed into a residential treatment facility
under this subsection shall be deemed to be subject to official de-
tention for the purposes of N. J. 8. 2C:29-5 (escape).
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d. Upon a first violation of any term or econdition of the proba-
tion authorized by this section or of any term or coundition of the
applicable drug rehabilitation program, the ecourt in its discretion
may, and upon a subsequent violation shall, revoke the defendant’s
probation and impose on the defendant any sentence that micht
have been imposed originally for the offense of which he was cor-
vieted. In that event, the defendant shall receive eredit for any
time served pursuant to N. J. 8. (. 2(:45-1, and any time spent
by the defendant in a residential treatment facility, An action
for a violation under this subsection may be brougzht by a proba-
tion officer or prosecutor. Notwithstanding any other provision of
this subsection, if a defendant at any time refuses to unrderzo mine
testing for drug usage as provided in subseetion a. of this section,
the court shall, upon the application of the probation officer
or prosecutor, revoke the defendant’s probation. Failure to sue-
cessfully complete the required drug rehabilitation program shall
constitute a violation of the defendant’s probation. A defendant
who fails to comply with: the terms of his probation pursuant to
this section and is thereafter sentenced to imprisonment iu accor-
dance with this subsection shall be ineligible for entry into the
Intensive Sapervision Program.

e. The court, as a conditicn of its order, and after considering
the defendant’s financial resources, may at any time require the
defendant to pay for all or some portion of the costs associated
with his or her participation in any rehabilitation program or
period of residential treatment authorized by this section.

2C:35-15. Mandatory Drug Enforcement and Demand Redue-
tion Penalties; Collection; Disposition.

a. In addition to any disposition authorized by this title, the
provisions of section 24 of P. L. 1982, c. 77 (. 2A:4A—43), or any
other statute indicating the dispositions that car be ordered for
an adjudication of delinquency, every person com icted of or adju-
dicated delinquent for a violation of any offense defined in this
chapter or chapter 36 of this title, and every person placed in
supervisory treatment pursuant to N. J. S. 2C:43-12 who was
charged with any offense defined in this chapter or chapter 36 of
this title, shall be assesscd for each such offense a penalty fixed at:

(1) $3,000.00 in the caze of a erime of the first degree;

(2) $2,000.00 in the case of a crime of the xecond degree:

(3) $1,000.00 in thie ease of a erime of the third degree:

(4) #£750.00 in the case of a crime of the fourth degree:

(5) $500.00 in the case of a disorderly persons or petty disor-

derly persons cffense.
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All penalties provided for in this seetion shall he in addition to
and not in lieu of any fine authorized by law or required to be im-
posed pursuant to the provisions of N, J. 8. 2(°:35-12,

b Al penalties provided for in this seetion shall be eollected as
provided for colleetion of fines and restitutions in rection I of
1979, e, 396G (C. 20" :46-4), and shall be forwarded to the Depart-
nment of Law and Public Safety as provided in subrection c. of
this section.

c. All moneys colleeted pursnant to this section shall be for-
warded to the Department ot Law and Public Safety to be de-
posited in a nonlapsing revolvirg fund to be known as the “Druz
Inforcement and Demard Reduetion Fund.”

d. All monies, including fines and restitution, collected from a
person convieted o or adjudicated delingquent for an offense or
placed in supervisory treatment pursnant to N, J. 8. 204312
shall Fe applied first to any Violent Crimes (Compensation Board
perally imposed pursuant to seetion 2 of P, L. 1979, ¢. 306 (C.
2C +13-3.1), and shall next be applied to any forensie laboratory
fee assessed pursuant to N. J. S. 2C:35-20, and shall uext be
applied to any penalty imposed pursuant to this <ection,

2(':35-16. Mandatory Forfeiture or Postponement of Driving
Privileges.

In addition to any disposition authorized by this title, the pro-
visions of seetion 24 of P. L. 1¢82, ¢. 77 (. 2:A:4A—43), or any other
statute indicating the dispositions that can he ordered for an ad-
judication of delinqueney, and notwithstanding the provisions of
subsection e. of N. J. 8, 2C:43-2 every person convicted of or ad-
judicated delinquent for a violation of any offense defined in this
chapter or chapter 36 of this title shall forthwith forfeit his right
to operate a motor vehicle over the hichvays of this State for a
period to be fixed by the court at not less han six months or more
than two vears, or, after the expiration of six months, until the
privilege <hall Fe restored to him .n the diseretion of the Director
of the Division of Motor Vehicles upon application to and after
cerlification by a physician to the directer that the person i- not a
drug depemdent person within the meaning of this chapter. In the
case of any person who at the time of the imposition of sentence
is less thau 17 vears of age, the period of the suspension of driving
privileces puthorized herein <hall vot conanence o ran antil the
detfondant reaches the noe o 17, The court fefore whom any per-
son 1s convicted of or a:lindieated delinguent for a violation of any

offense defined in thix chapter or chapter 53 of this title shall canse
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a report of such coaviction or adjudication to he filed with the
Director of the Division of Motor Vehicles.

2C:35-17. Exception to physician-patient privilege.

Information communicated to a practitioner in an effort unlaw-
fully to obtain or procure the administration of a controlled dan-
gerous suhstanee or controlled snhstauee analog chall not be a
privileeed communieation.

2C:35-18. Exemption; Burden of Proof.

a. It is an affirmative defense to any eriminal action arising under
this c¢hapter or chapter 34 that tlie defendant is the authorized
holder of an appropriate revistration or order form or is otherwise
exempted or excepted from criminal liability by virtue of any pro-
vision of P. 1. 1970, ¢. 226 ((C. 21:21-i et seq.). The affirmative
defense established herein shall be proved by the defendant hy a
preponderance of the evidence.

b. No liahility shall e imposed v virtue of this ehapter upon
any duly authorized State officer, engaged in the enforcement of any
law or municipal orvdinance relatine te controlled dangerous
substances.

2C:35-19. Laboratory Certificates; Use; Admission into Evi-
dencee; Objections.

a. The Attorney General of New Jersey may designate State
Forensiec Laboratories. These lahoratories shall be staffed by em-
ployees of this State or any of the State’s political suhdivisions. A
law enforcement agency may submit to one of these laboratories
any substance, including, but not limited to, any substance believed
to he a controlled dangerous substance or controlled substance
analog thereof, or any poisous, drugs or medicines or human body
tissues or fluids. The laboratory shall chemically analyze these
substances.

h. Upon the request of any law ¢nfore \ment agency, the lalora-
tory employee performing the chemical analvsis shall prepare a
certificate. This employee shall s'gn the certificate under oath and
shall include in the certificate an attestation as to the result of the
analysis. The presentation of this certificate to a court by any
party to a procceding shall be evidenee (hat all of the requirements
and provisions of this section have been cownplied with. This certifi-
cate chall be sworn to hefore a notary publie or other person em-
powered by law to take oaths and <hall contain a statewent estab-
lisbing the followinz: the ivpe of analvsisx performed: the vesult
achieved; any conclusions reached lased upon that result: that the
subseriber is the person who performed the analysis and made the

conclusions; the subscriber’s training or experienes to perform
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court shall take judicial notice of the signature of the person per-
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forming the analysis and of the fact that he is that person.
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c. Whenever a pariy intends to proffer in a criminal or quasi
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criminal proceeding, a certificate executed pursuant to this section,
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notice of an intent to proffer that certifieate and all reports relating
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to the analysis in question, including a copy of the certificate, shall
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be conveyed to the opposing party or parties at least 20 days hefore
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the proceeding begins. An opposing party who intends to object
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to ihe admission into evidence of a certificate «hall gzive notice of
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objection and the grounds for the objection within 10 days upon
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receiving the adversary’s notice of intent to proffer the certificate.
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Whenever a notice of objection iz filed, admissibity of the certifi-
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cate shall he determined not later than two days before the begin-
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ning of the trial. A proffered certificate shall he admitted in evi-
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dence unless it appears from the notice of objection and specifie
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grounds for that objection that the composition, guality, or quantity
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of the substance submitted to the laboratory for analysis will he
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contested at trial. A failure to comply with the time limitations
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regarding the notice of objection required by this section shall
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constitute a waiver of any objections to the admission of the certifi-
cate. The time limitations set forth in this section may be relaxed,

2 g

in the diseretion of the court, only upon a showing of gzood cause.
2C :35-20. Forensic Laboratory Fees.

a. In addition to any disposition made pursuant to the provi-
sions of N. J. 8. 2C:43-2, any person convicted of an offense
under this chapter shall be assess~d a criminal laboratory analysis
fee of $50.00 for each such offeuse for which he was convicted.
Any person who is piaced in supervisory treatment pursuant to
N. J. S. 2C:43-12 shall be assessed a eriminal laboratory analysis
fee of $50.00 for each such offense for which he was charged.
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b. In addition to any other disposition made pursuant to the
provisions of section 24 of P. L. 1982, ¢. 77 (C. 2A:4A-43) or

any other statute indicating the dispositions that ean be ordered
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for adjudications of delingueney, any juvenile adjudicated de-

oy
(]

linquent for a violation of this chapter, shall be assessed a
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laboratory analysis fee of $25.00 for each such adjudication.
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e. All criminal laboratory analysis fees provided for in this
section shall be collected as provided for the collection of fines
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and restitations in N. J. 8. 2C:46-4, and shall be forwarded to
the appropriate forensic laboratory fund as provided in subsec-
tion d. of this section.

d. Forensie laboratory funds shall be established as follows:

(1) Any county which maintains a publicly funded forensic
laboratory that regularly employs at least one forensie chemist
engaged in the analysis of controlled dangerous substances may
establish a county forensic laboratory fund within the office of
the county treasurer.

(2) A separate account shall be established in the State Treasury
and shall be designated the ‘‘State Forensic Laboratory Fund.*’

e. The $50.00 analysis fee provided for in subsection a. of this
section shall be forwarded to the office of the county treasurer
of the county that performed the laboratory analysis if that
county has established a county foremsic laboratory fund or,
where appropriate, to the State foremsic laboratory that per-
formed the analysis. If the county has not established a forensie
laboratory fund, then the $50.00 imnl,vsis fee shall be forwarded
to the State forensic laboratory fund with the State Treasury.
The county treasurer and State Treasurer may retainn an amount
of this money equal to the administrative costs incurred pursuant
to carrying out their respective responsibilities under this section.

f. Moneys deposited in the county foremsic laboratory fund
created pursuant to paragraph (1) of subsection c. of this section
shall be in addition to any allocations pursuant to existing law
and shall be designated for the exclusive use of the county forensic
laboratory. These uses may include, but are not limited to, the
following: |

(1) costs incurred in providing microscopic and chemical
analyses for controlled substances in connection with eriminal
investigations conducted within this State;

(2) purchase and mainienar e of equipment for use in per-
forming analyses; and

(3) continuing educa'ion, training and scientific development
of forensic scientists regularly employed by these laboratories.

g. Moneys deposited in the State forensic laboratory fund
created pursuant to paragrapl (2) of subsection c. of this section
shall be used by State forensie laboratories that the Attorney
General designates pursuant to N. J. S. 2C:35-19, and the Divi-
sion of State Police in the Department of Law and Public Safety.
These moneys shall be in addition to any allocations pursuant
to existing law and shall be designated for the exclusive use of
State forensic facilities. These uses may include those enumerated
in subsection e. of this section.
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2C:35-21, Seizure in Violation of Chapter; Pretrial Destruction
of Bulk Seizures of Controlled Dangerous Snhstanees.

Any controlled dangerous substance or coutrolled substanee
analog seized in violation of this chapter shall be subject to the
forfeiture provisions of chapter 64 of this title. In any case in-
volving a bulk seizure of controlled dangerous substance or con-
trolled substance analog, a proszecuting authority, upon notice
to defense counsel, may apply to the trial court for an order to
destroy all or some portion of the seized substance. The State
or county forensie laboratory that analyzes the substance shall
make a photographic record thereof.

In the event that the defendant objects to the application to
destroy all or some portion of the controlled dangerous substance
or controlled substance analog, defense counsel shall within 20
days of receiving notice from the prosecuting authority serve
notice of objection upon the trial judge and the prosecuting
authority. The notice of objection shall include the reasons there-
for. Failure to comply with the time limitations regarding the
notice of objection required by this section shall constitute a
waiver of any objections to the destruction of all or some portion
of the substance,

The decision to order the destruction of such substance shall
be vested in the sound discretion of the trial eourt. Prior to the
issuance of any order authorizing the destruction of all or some
portion of the controlled dangerous substance or controlled sub-
stance analog, and subject {0 reasonable supervision by laboratory
or agency personnel, defense counsel shall he afforded an oppor-
tunity to inspect or test the substance.

The State or county forensic laboratory authorized to destroy
all or some portion of the controlled dangerous substance or con-
trolled substance analog shall file with the court a certificate
under oath attesting to the date ¢n which the substance was
destroyed, the quantity of the substance destroyed, and the method
used to destroy the substance.

Notwithstanding any other provision of law, the photographic
record made in accordance with the provisions of this section,
upon proper authentication, may be introduced as evidence in
llll}" court.

2C:35-22. Sceverability.

If any one or more sections, clauses, sentences or parts of this
chapter shall for any reason be questioned in any court, and shall
he adjudged unconstitutional or invalid, the judgment shall not
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affect, impair or invalidate the remaining provisions thereof, but
shall be confined in its operation to the speeifie provisions so
held unconstitutional or invalid.
20:35-23. Pendineg Cuses.
a, Except as provided in subsections b. and e, of this section,
any violation of a provision of P. L. 1970, c. 226 ‘(C. 24:21-1 et
seq.) which is amended or deleted by this act, and which violation
was committed prior to the efTective date of this chapter, shall
be governed by the prior law, which is continued in effect for
that purpose, as if this act were not in force.
b. Any offense defined in this act and committed on or after
the effective date shall he governed by the provisions of this aet.
For the purposes of this section, an offense was ecommitted after
the effective date of this act if any of the elements of the offense
occurred subsequent thereto.
c. In any case pénding on or initiated after the effective date
of this act involving an offense defined herein and eommitted
prior to such date:
(1) N. J. S. 2C:35-19 and N. J. 8. 2C:35-21 shall govern,
insofar as they are justly applicable and their application does
not introduce confusion or delay;
(2) The court, with the consent of the defendant, mnay impose
sentence under the provisions of this chapter applicable to the
offense and the offender;
(8) A defendant who, on the effective date of this act, has not
made application for supervisory treatinent under section 27 of
P. L. 1970, ¢. 226 (V. 24:21-27) shall not be eligible for super-
visory treatment escept pursuant to the provisions of 2C:43-12
and as provided in Chapter 36A of this title.
2. An additional chapter, chapter 36, is added to Title 2C as
follows:
CaaprEr 36 Druc PARAPHERN.LIA
N.J.S.2C:36-1. Drug Paraphernalia, Define.{; Determination.
N.J.S.2C:36-2. Use or Possession with Intent to Use, Disor-
derly Persons Offen:e.

N.J.S.20:36-3. Distribute, Dispense or Possession with Intent
to Distribute or Manufacture, Crime of Fourth
Degree.

N.J.S.2C:36-4. Advortising to Promote Sale, Crime of Fourth
Degree.

N.J.8.20:36-5. Delivering Drug Paraphernalia to Person Under
18 Years of Age, Crime of Third Degree,
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N.J.8.2C:36-6. Possession or Distribution of Hypodermic Sy-
ringe or Needle.

'N.J.S.2C:36-7. Seizure in Violation of Act.

N.J.S.2C:36-8. Severability.
N.J.S8.2C:36-9. Pending Cases.

2C:36-1. Drug paraphernalia, defined; determination.

As used in this aet, “drug paraphernalia® means all equipment,
produets and materials of any kind which are used or intended for
use in planting, propagating, cultivating, growing, harvestine,
manufacturing, compounding, converting, produeing, processing,
preparing, testing, analyzing, packaging, repackaging, storing, con-
taining, concealing, ingesting, inhaling, or otherwise introducing
into the human hody a controlled dangerous substance or con-
trolled substance analogs in violation of the provisions of chapter
30 of this title, Tt shiadl inelude, but not be limited to: a. kits used
or ivtended for use iu planting, propagating, eullivating, growing
or harvesting of any species of plant which is a controlled danger-
ous substance or from which a controlled dangerous substanee can
be derived: b, kits used or intended for use in manufacturing,
compourding, converting, producing, proeessing, or preparing
controlled danrerous substanees or controlled substance analogs:
c. isomerization deviees used or intended for use in inereasing the
potency of any species of plant which is a controlled dangerous
substance: d. testing equipment used or intended for use identifv-
ing, or in analyzing the strenuth, effectiveness or purity of con-
trolled dangerous substances or controlled substanee analogs: e,
scales and halances used or intended for use in weighing or mea-
surine eontrolled dangerous substances or cortrolled substance
analogs: f. diluents and adulterants, such as quinine hydrochloride,
mannitol, mannite, dextrose and lactose, nsed or intended for use
in cutting controlled dangerous substances c¢r controlled sub-
stance analogs: . separation gins and sifters u.ed or intended for
use in removing twigs and seeds from, or in otherwise cleaning
or refining, marihunana: h. blenders, howls, containers, spoons and
mixing deviees used or intended for use in compounding controlled
dangerous substanees or controlled substanee analogs: i. eapsules,
balloons, envelopes and other containers used or intended for use
in packa=irz small quantities of controlled dangeruos substances
or controlled substance analogs: j. containers and other ohjeets
used or intended for use in storing or econcealing eontrolled danger-
ous xubstances or controlled substance analogs: k. objects used
or intended for use in ingesting, inhaling, or otherwise introducing

marihuana, cocaine, hashish, or hashish oil into the human body,
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such as (1) metal, wooden, acrylie, glass, stone, plastie, or ceramie
pipes with or without screens. permanent screens, hashish heads,
or punctured metal bowls: (i) water pipes; (3) earLuretion tubes
and devices: (4) smoking and carburetion masks: (3) roach clips,
meaning objects used to hold burning material, such as a mari-
huana cirgarctte, that has become too small or too short to he held
in the hand; (6) miniature cocaine spoonsg, and coeaine vials: (1)
chamber pipes: (8) earburetor pipes: (1) eleetrie pipes: (10) air-
driven pipes: (11) chillums; (12) bongs: and (13) ice pipes or
chillers.

In determining whether or not an object is drug paraphernalia,
the trier of faet, in addition to or as part of the proofs, may con-
sider the following factors: a. statements by an owner or by any-
one in control of the ohject concerning its use; b the proximity
of the objeet of illegally possessed econtrolled dangerous substances
or controlled substance analogs: ¢. the existenee of any residue of
illegally possessed controlled dangerous substances or eon-
trolled substance analozs on the object: d. direet or circum-
stantial evidence of the intent of an owner, or of anyone in control
of the ohjoeet, to deliver it to persons whom he knows intend to use
the object to facilitate a violativu of this aet; the innocence of an
owner, or of anyone in control of the objeet, as to a direct violation
of this aet shall not prevent a finding that the objeet is intended
for use as drug parapliernalia; e. instruetions, oral or written, pro-
vided with the ohject concerning its use; f. descriptive materials
accompanying the object which explain or depict its use; g. na-
tional or local advertising whose purpose the person kuows or
should know is to promote the sale of objects intended for use as
drug paraphernalia; h. the manner in which the objeet is displayed
for sale: i. the existence and scope of legitirmate uses for the object
in the community; and j. expert testiinony concerning its use.

2C:36-2. Use or possession with intent to use. disorderly per-
sons offense.

It shall be unlawful for any person to use. or to possess with
intent to use, drug paraphernalia to plant, propagate, cultivate,
grow, harvest, manufaeture, compound. eonvert, produce, process,
prepare, test, analyze, pack, repack, store, contain, conceal, ingest,
inhale, or otherwise introduce into the human body a controlled
daugerous substance or controlled substance analog in violation
of the provisions of chapter 35 of this title. Any person who vio-
lates this section is guilty of a disorderly persuns offense.

2(C:36-3. Distribute, dispense or possession with intent to dis-
tribute or manufacture, crime of fourth degree.
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It shall be nunlawful for any person to distribute or dispense, or
possess with intent to distribute or dispense, or manufacture with
intent to distribute or dispense, drug paraphernalia, knowing that
it will Le used to plant, propagate, cultivate, grow, harvest, manu-
facture, compound, convert, produce, proeess, prepare, test,
analyze, pack, repack, store, contain, conceal, ingest, inhale or
otherwise introduce into the human body a controlled dangerous
substance or controlled substance analog in violation of the pro-
visions of chapter 35 of this title. Any person who violates this
section commiits a crime of the fourth degree.

2 :36-4. Advertising to promote sale, erime of fourth degree.

It shall be unlawful for any person to place in any newspaper,
magazine, handbill, or other publication any advertisement, know-
that the purpose of the advertisement in whole or in part, is to
promote the sale of objects intended for use as drug paraphernalia.
Any person who violates this section commits a crime of the
fourth degree.

2C:36-5. Delivering drug paraphernalia to person under 18
years of age, erime of third degree. '

Any person 18 years of age or over who violates N. J. S, 2C:36-3
by delivering drug paraphernalia to a person under 18 years of
aze who is at least three years his; junior commits a crime of the
third degree.

2C:36-6. Possession or distribution of ]iypodermic syringe or
needle. 7

Except as otherwise authorized by law, it shall be unlawful for
a person to have under his control or possess with intent to use a
hypodermic syringe, hypodermic needle or any other instrument
adapted for the use of controlled dangerous substance or cou-
trolled substance analog as defined in chapter 35 of this title or
to sell, furnish or give to any person such syringe, needle or in-
strument. Any person who violates this section is guilty of a dis-
orderly persons offense.

2C:36-7. Seizure in violation of Chapter.

Any drug paraphernalia, hyp.odermie syringe or needle seized.
in violation of this chapter shall be subject to the forfeiture pro-
visions of Chapter 64 of this title.

2(C:36-8. Scverability.

If any provision of this echapter or the application thereof to any
person or circumstance are held invalid, the invalidity shall not
affect other provisions or applications of the seetions which can
be given effect without the invalid provision or application, and
t(; this end the provisions of this chapter are severable.
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20:36-9. Pewnding Cases, _

Notwithstanding any other provision of this aect, the provisions
of P, L, 1970, ¢, 256 (C. 24:21-1 et zeq.) shall remain in full foree
and effect as (o avy offense committed prior to the effective date
of this act.

3. An additional chapter, chapter 36A is added to Title 20 s

follows:

Chapter 36A CoxprrtoxaL Discuance For Crrraix FirsT OFFEXDERS

N. J. 8. 20:36A-1. Conditional discharge for certain firsi of-
fenses; expunging of records. a. Whenever any person who las
not previously been convicted of any offense umder section 20 of
P. L. 1970, ¢, 226 (C. 24:21-20), or a disorderly persons or petty
disorderly persons offense defined in chapter 35 or 36 of this title
or, subsequent o the effeetive date of this title, under any law of
the United States, this State or any other state relating to mari-
huana, or stimulant, depressant, or hallucinogenie druss, s
charged with or convicted of any disorderly persons offenze or
petty disorderly persons offense under chapter 35 or 36 of this
title, the eourt upon uotice to the prosecutor and subject to sub-
section c¢. of tlis section, may on motion of the defendaat of the
court;

(1) Suspend further proecedings and with the consent of the
person after relerenee to the State Burcau of Identification erim-
inal history record information files, place him under supervisory
treatnient upon sueh reasonable terms and conditions as it may
require: of

(2) After plea of guilty or finding of guilty, and without enter-
ing a judgment of eonvietion, and with the consent of the person
after proper reference to the State Bureau of Identificatior erim-
inal history record information files, place him on supervisory
treatment upon reasonable terms ar d eonditions as it may require,
or as otherwise provided by law.

h. In no event shall the court require as a term or condition of
supervisory treatment under this section, referral to any resi-
dential trecament facility for a period exceeding the maximum
period of confinement preseribed by law for the offense for which
the individual has been charged Hr convieted. nor shall any term
of supervisory treatment imposed under this subsection exeeed a
period of three vears. Upon vielation of a term or coudition of
supm'\'isnr,\' freatment the court may enter a judement of convie-
tion and proceed as otherwise provided, or where there has been
o plea of guilly or finding of guilty, resume proceedings, Upon

fulfillment of the terms and eonditions of supervisory treatment
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the court shall terminate the supervisory trentment and dismiss
the proces dings against bim, Termiuation of supervisory treat-
ment and dismissul under this scetion shall be without eourt
adjudication of guilt and shall not be deemed a convietion for pur-
poses of disqualifications or disabilities, if any, imposed by law
upon conviction of a erime or disorderly persons offense but shall
be reported by the elerk of the court to the State Bureau of Identi-
fication eriminal Listory reeord information files, Termination of
supervisory treatnient and dismissal under this seetion may oeeur
only once with respect to any person. Imposition of supervisory
treatment under this secetion shall not be deemed a convietion for
the purposes of determining whether a second or subsequent of-
fense has oecurred under scetion 29 of P. L. 1970, e. 226 (C.
24:21-29), chapter 35 or 36 of this title or any law of this State.
¢. Proeecdings under this section shall not be available to any
defendant unless the court in its diseretion coneludes that:

(1) The defendant’s eontinued presence in the community, or in
a civil treatment center or program, will not pose a danger to the
community; or

(2) That the terms and conditions of supervisory ‘reatment will
be adequate to protect the publie and will benefit the defendant hy
serving to correet any dependence o1 or use of controlled sul-
stances which he may manifest; and

(3) The person has not previously received supervisory treat-
ment under section 27 of P. L. 1970, e. 226 (C. 24:21-27) or the
provisions of this chapter.

4. N.J. 8. 2C:5-2 is amended to read as follows:

20:5-2. Conspiracy. a. Definition of conspiracy. A person is
guilty of conspiracy with another person or persons to commit a
erime if with the purpose of promoting or facilitating its commis-
sion he:

(1) Agrees with such other jerson or persons that they or one
or more of them will engage in conduet which constitutes such
crime or an attempt or solicitation to commit such crime; or

(2) Agrees to aid such other person or persons in the planning
or commission of such erime or of an attempt or solicitation to
commit such crime.

b, Senpe of eonspiratorial relationship. If a person guilty of
conspiracy, as defined by sulzection a. of this section, knows that
a person with whom he conspires to commit a erime has conspired
with another person or persons to commit the same crime, he is
guilty of conspiring with such other person or persons, whether
or not he knows their identity, to commit such crime,
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c. Conspiracy with multiple objeetives. If a person conspires
to commit a number of crimes, he is guilty of only one conspiracy
80 long as such multiple crimes are the objeet of the same agree-
ment or continuous conspiratorial relationship. It shall not he a
defense to a charge under this seetion that one or more of the
objectives of the conspiracy was not eriminal; previded that one or
more of its objectives or the mean< of promoting or facilitating an
objective of the conspi, i+ eriminal,

], Overt act. No person w.y be eonvieted of eonspiracy to eommit
a erime other than a erime of the first or seeond degree or distribu-
tion or possession with intent to distribute a controlled dangerous
substance [as defined under the ‘“New Jersey Controlled Dan-
gerous Substances Act,”” P. L. 1970, . 226 (C. 24:21-1 et seq.),}
or controlled substance analog as defined in chapt«r 35 of this ‘itle,
unless an overt aet in pirsnance of such conspiracy is proved to
have heen done by him or by a person with whom he conspired.

e. Renunciation of purpose. It is an affirmative defense which the
actor must prove hy a preponderaﬁce of the evidence that he, after
conspiring to commit a crime, informed the authority of the
existence of the conspiraev and lkis participation therein, and
thwarted or caunsed to he thwarted the commission of any offense
in furtherance of the conspiracy, under circomstances manifesting
a complete and voluntarv renunciation of eriminal purpose as
defined in 2C:5-1d.; provided, however, that an attempt as defined
in 2C:3-1 shall not be considered an offense for purposes of
renunciation under this suhsection.

f. Duration of conspiracy. For the purpose of section 2C:1-6d.:

(1) Conspiracy is a continuing eourse of conduet which termi-
nates when the erime or erimes which are its objeet are committed
or the agreement that the - be committed is abandoned by the.
defendant and by these with whom he conspired ; and

(2) Such abandonment is presumed with respect to a crime other
than one of the first or second degree if neither the defendant nor
anvone with whom he conspired does any overt act in pursuance
of the conspiracy during 'he applicable period of limitation; and

{3) Tf an individual abandons the agreement. the conspiracy is
terminated as to him only if and when he advises those with whom
he conspired of his abandonment or he informs the law enforce-
ment authorities of the evistence of the conspiracr and of his
partieipation therein.

«. Leader of organized erime. A person is a leader of oreanized
erime if he purposefully eonspires witl: others as an organizer.
supervisor or manager, to commit a continuing series of erimes
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which coustitule a pattern of racketeering activity under the pro-
visions of N. J. 8. 2C:41-1, provided, however, that notwithstand-
ing 2C:1-%u. (2), a convietion of lenidoy of organized erime shall not
merge with the convietion of any other erime which constitutes
rackeicering aetivity under 2(*:41-1.
5. NS, 2C:20-2 is amended] as follows:
2C:20-2. Consolidation of Theft Offenses; (irading; Provisions
Applicable 1o Theft Generallv. a. Consolidation of Theft Offenses.
Conduet denominated theft in this chapter constitutes a single
offense, but cach episode or {runsaction may e the subject of a
separate prosecution and conviction. A charge of theft may be
supported by evidence that it was committed in any manner that
would be theft under this chapter, notwithstanding the specification
of a different manner in the indictment, or aceusation, suliject only
to the power of the court to ensure fair trial by granting a bill of
particulars, discovery. a continuance, or other appropriate relief
where the conduel of the defense would be prejudiced by lack of
fair notice or hy surprise.
b. Grading of theft offenses.
(1) Theft constitutes a crime of the second degree if:
(a) The [the] amount i::volved is $75,000.00 or more For];
(b) The [if the] property is taken by extortion; or
(¢) The property stolen is a controlled dangerous substance
or controlled substance analog as defined in N. J. S. 2C:35-2
and the quantity is in excess of one kilogram. 7
(2) Theft constitutes a erime of the third degree if :
{a) The amount involved exceeds $500.00 but i1s less than
$75,000.00;
(b) The property stolen is a firearm, automobile, boat, borse
or airplane;
(e) The proper! - stolen is a controlled dangerous substance
or controlled substance unalog as defined in [P. L. 1970, c. 226
(C.24:21-1 et seq.) ;] N. J. S. 2C:35-2 and the amount involved
is less than $75,000.60 or is undetermined;
(d) It is from the person of the victim;
(e) Itisin bre: ch of an obligration by a person in his capacity
as a fiduciary;
(f) Tt is by threat not amounting to extortion; or
(¢) Itis of a public record, writing or instrument kept, filed
or deposited accordiny to law with or in the keeping of any
publie office or public servant.
(3) Theft constitutos a erime of the fonrth degree if the amount
involved is at least $200.00 but does not exceed $500.00. If the
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amount involved was less than $200.00 the offense constitutes a
disorderly persons offense,

(4) The amount involved in a theft shall be determined by the
trier of fact. Amounts involved in thefts committed pursuant to
one scheme or eourse of eonduct, whether from the same person or
several persons, may be aggregated in determining the grade of
the offense,

e. Claim of right. Tt is an affirmative defense to prosecention for
theft that the actor:

(1) Was unaware that the property or service was that of an-
other;

(2) Acted under an honest claim of right to the property or
service involved or that he had a right to aequire or dispese of it
a9 he did; or

(3) Took property exposed for sale, intending to ,urchase and
pay for it promptly, or reasonably helieving that the owner, if
present, would have consented.

d. Theft from spouse. It is no defense that theft was from the
actor’s spounse, except that misappropriation of homsehold and
personal effects, or other property normally aceessible to hoth
spouses, is theft only if it occurs after the parties have ceased
living together.

6. Section 6 of P. L. 1979, ¢. 179 (C. 2C:39-7) is amended to read
as follows:

Certain Persons Not to Have Weapons. Any person, having heen
convicted in this State or elsewhere of the erime of aggravated
assault, arson, hurglary, eseape, extortion, homicide, kidnapping,
robbery, aggravated sexual assault, or sexnal assault, whether or
not armed with or having in his possession any weapon enumerated
in section 2C:39-1r., or any person who has ever been committed
for a mental disorder to any hospit i, mental institution or sani-
tarium unless he possesses a certideate of a medical doctor or
psychiatrist licensed to practice in New Jersey or other satisfactory
proof that he is no longer suffering from a mental disorder which
interfere« with or handieaps him in the handling of a firearm, or
any person who has heen convicted of other than a disorderly per-
sons or petty disorderly persons offense for the unlawful use, pos-
session or sale of a controlled danzerous substanee as defined in
[orticle 2 of P. L. 1970, ¢, 226 (. 24:21-3 ot seq) J N. 7. S. 20°:35-2
who purchases, owns, possesses or eonutrols any of the said weapons
is guilty of a erime of the fourth degree.

Whenever any person shall have been convicted in another state,

territory, commonwealth or other jurisdiction of the United States,
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¢. ‘‘Enterprise” includes any individual, sole proprietorship,
partnership, corporation, business or charit: ble trust, association,
or other legal entity, any union or sroup of individuals asso-
ciated in fact although not n legal entity, and it includes illicit as
well as licit enterprises and governmental as well as other entities.

d. “Pattern of racketeering activity” requires

(1) Engaging in at least two incidents of rackeetering conduct
one of which shall have occurred after the effective date of this
act and the last of which shall have occurred within 10 years
(excluding any period of hnprisominent) after a prior incident
of racketeering activity; and

(2) A showing that the incidents of racketeering activity em-
brace criminal conduet that has either the same or similar pur-
poses, results, participants or vietims or methods of commission
or are otherwise interrelated by distinguishing characteristies
and are not isolated incidents.

e. *“‘Unlawful debt’’ means a debt

(1) Which was incurred or contracted in gambling activity
which was in violation of the law of the United States, a state or
political svbdivision thereof; or ‘

(2) Which is unenforceable under State or Federal law in
whole or in part as to principal or interest because of the laws
relating to usury.

f. ‘“‘Documentary material’’ includes any book, paper, docu-
ment, writing, drawing, graph, chart, photograph, phonorecord,
magnetic or recording or videto tape, computer printout, other
data compilation from which information can be obtained or from
which information ean be translated into useable form or other
tangible item. '

g. ‘‘Attorney General’’ includes the Attorney (ieneral of New
Jersey, his assistants and deputies. The term s 1all also inelude
a county prosecutor or his designated assistant prosecutor if a
county prosecutor is expressly authorized in writing by the
Attorney General to carry out the powers conferred on the
Attorney Qeneral by this chapter.

h. ¢“Trade or commerce” shall include all eccnomice activity in-
volving or relating to any commodity or service.

8. N. J. S. 2C:43-1 is amended to read as follows:

2C :43-1. Degrees of Crimes. a. Crimes defined by this code are
classified, for the pvrpose of sentence, into four degrees, as follows:

(1) Crimes of the first degree;

(2) Crimes of the sccond degree;

(8) Crimes of the third degree; and
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(¢) Crimes of the fourth degree.

A crime is of the first, second, third or fourth degree when it is
so designated by the code. An offense, declured to be a crime,
without specification of degree, is of the fourth degree.

b. Notwithstanding any other provision of law, a crime defined
by any statute of this State other than this code and designated as
a high misdemeanor shall constitute for the purpose of sentence
a crime of the third degree. Except as provided in sections 2 :1-4¢
and 2C:1-5b and notwithsianding any other provision of law, a
crime defined by any statute of this State otber than this code
and designated as a misdemeanor shall constitute for the purpose
of sentence a crime of the fourth degree. [The provisions of this
subseetion shall not, however, apply to the sentences authorized
by the *New .Jersey Controlled Dangerous Substances Act,”
PP L. 1970, e, 226 (C. 24:21-1 through 45), which shall v con-
tinued in effect. A sentence imposed upon violation of the *‘New
Jersey Cuntrolled Dangerous Substances Act’’ shall be governed
by this subtitle but shall be subject to the maximum sentence
authorized for the relevant offense under said act, or if there is
no specific penalty under that act, by imprisonmént for not more
than thres ye’ars or a fine of not more than $1,000.00 or both,
in the case of a misdemeanor or other indictable offenses, or by
imprisonment for not more than six months or a fine of not more
than $500.00 or both, in the case of a nomindictable offense.}

9. N. J. 8. 2C:43-2 is amended to read as follows:

2C:43-2. Sentence in Accordance with Code; Authorized Dis-
positions. a. Except [as provided in section 2C:43-1b, as to
persons convicted of offenses under the New Jersey Controlled
Dangerous Substances Act, or] as otherwise provided by this code,
all persons convicted of an offense or offenses shall be sentenced
in accordance with this chapter.

b. Except as provided in subsection a. of tais section and subjeet
to the aprlicable provisions of the code, tae court may suspend
the imposition of sentence on a person who has been convicted of
an offense, or may sentence him as follows:

(1) To pay a fine or make restitution authorized by section
2C:43-3; or

(2) To be placed on probation and, in the case of a person con-
vieted of & erime, to imprisonment for a terin fixed by the court
not exceeding 180 days to be served as a condition of probation, or
in the case of a person convicted of a disorderly persons offense,
to imprisonment for a term fixed by the court not exceeding 90

days to be served as a condition of probation: or
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(3) To imprisonment for n terws authorized by sections 2C:11-3,
2C:43-5, G, 7, und 8 or 20 :34-0; or

(4) To pay a fine, mauke restitution and probation, or fine, resti-
tution and imprisommnent; or

(5) To release under supervision in the connnunity or to require
the performunce of compunity-related seyvice; or

(6) ‘T'o a hallway house or other residential facility i the com-
munity, including agencies which are not operated by the Depart-
ment or llwnan Services; or

(7) To imprisonment at nizht or on weekends with liberty to
work or to participate in training or edueational programs.

c. Instead of or in addition 1o any dispesition made according to
this section, the court may postpone, suspend, or revoke for a
period not to exceed two years the driver's hecnse, regiztration
certificate, or hoth of any person convicted of a ernne, disorderly
persons offense, or pelly disorderly persons offense in the course
of which a motor vehicle was used. In imposine this disposition
and in deciding the duration of the postponement, suspension, or
revoeation, the court shall consider the severity of the erime or
offense and the potential effect of the loss of driving priviieges
on the person’s ability to be rehabilitated. Any postponement,
suspension, or revocation shall be imposed con-ecutively with any
custodial sentence.

d. This chapter does not deprive the court of any authority eon-
ferred by law to decree a forfeiture of property, suspend or cancel
a license, remove a person from office, or impose any other ecivil
penalty. Such a judgment or order may be included in the sentence.

e. The court shall state on the record the reasons for imposing
the sentence, including its findings pursuant to the eriteria for
withholding or Imposing imprisonment or fines under sections
2C:44-1 to 2C:44-3, where imprisonmont is imposed, cousidera-
tion of the defendant’s eligibility for release under the law gov-
erning parole and the factunal basis supporting its findings of
particular aggravating or mitigating factors affecting sentence.

10. N. J. 8. 2C:43-3 is amended to read as follows:

2(!:43-3. Fines and Restitutions. A person who has been con-
victed of an offense may be seutenced to pay a fine, to make resti-
tution, or bath, such fine not to exceed:

a. $100,000.00, when the conviction is of a crime of the first or

second degree;
b. $7,500.00, when the conviction is of a crime of the third or

fourth degree;

s o b I’
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c. $1,000.00, when the conviction is of a disorderly persoms
offense;

d. $500.00, when the conviction is of a petty disorderly persons
offense;

e. Any higher amount equal to doulle the pecuniary gain to the
offender or loss to the vietii1 caused by the conduet constituting
the offensc by thie offender. In such case the court shall make a
finding as to the amount of the gain or loss, and if the record does
not contain sufficient evidence to support such a finding the court
may conduct a hearing upon the issue. For purposes of this see-
tion the terms ‘‘gain”’ meas s the amount of money or the value of
property derived by the offender and ‘‘loss’’ means the amount of
value separated from the victim:

f. Any higher amount specifically authorized by another section
of this code or any other stiatule.

The restitution ordered paid to the vietim shall not exceed his
loss. Any restitution imposed on a person shall be in addition to
any fine which may be imposed pursuant to this section.

g. In the case of violations of chapter 35, any higher amount
equal to three times to the strect valuc of the controlled dangerous
substance or controlled substance analog. The street value for
purposes of this section shall be determined pursuant to subsection
¢.of N. J. S. 2C:44-2.

11. Section 2 of I’. L. 1979, e. 396 (C. 2C:43-3.1) is amended to
read as follows:

2. a. (1) In addition to any disposition made pursnant to the
provisions of N..J. 8, 2C':43-2, any person convicted of a crime of
violence vesulting in the injury or death of another person shall
be assessed a penalty of at least $30.00, but not to exceed
$10,000,00 for each such crime for which he was convieted, In imi-
posing this penalty, the court shall consider faetors such as the
ceverity of the vcrime, the defendant’s e¢riminal record, defen-
dant’s ability to pay and the economic impaet of the penalty on the
defendant’s dependents.

(2) (a) Tn addition to any other disposition made pursuant to
the provisions of N, J. 8. 2(:43-2 or any other statute huposing
sentences for crimes, any person conuvieted of anyv disorderiy
persons offenre, any petty disorderly persons offense. [violation
of the “New Jersey CUontrolled Dangerous Substances Aet,” P. L.
1970, c. 226 (U, 21:21-1 et eq.),J or any er‘me not resuiting in the
injury or death of any other person shall be assessed a penalty of

$30.00 for each such offense or erime for which he was convieted.
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(b) In addition to any other disposition made pursnant to the
provisions of seetion 20 of P. L. 1973, e. 306 (C. 2.\ :4-61) or any
other statute indieating the dispositions that can be ordered for
adjudications of delinqueney, any juvenile adjudicated delinquent,
according to the definition of “delinquency™ establislied in section
3 of P. L. 1973, ¢. 306 (C. 22 :4-44), shall be asses<ed a penalty of
at least $15.00 for each such adjudication, hut shall not execeed the
amount which conld »e assessed if the offense was committed by
an adult.

(8) All penalties provided for in this seetion shall be collected
as provided for eollection »f fines and restitution in section 3 of
P. L. 1979, e. 396 (C. 2C:46-4) and forwarded to the Violent
Crimes Compensation Board for use as provided in subsection
(4) hereof.

(4) All moneys collected pursuant to subsections 1 and 2 shall
be forwarded hy the Violent Crimes (‘ompensation Board to the
State Treasury to be deposited in a separate acconnt for use by
the Violent Crimes (Compensation Board in satisfving elaims and
for related administrative costs, pursuant to the provisions of the
“Criminal Tnjurics Compensation Aet of 1971, P. L. 1971, ¢ 317
(C. R2:4B-1 et =eq.) except that after the Violent Crimes Compen-
sation- Board shall have received the first $25.00 of each peralty
ussessment per count for an adult offender or the first §10.00 of
cach penalty assessment fer count for a juvenile offender, then the
next $0.00 of each penalty assessment collected shall he forwarded
by the Violent Crimes Compensation Board to the State Treasury
to he deposited in a separate aceount to he known as the Vietim and
Witness Advoraey Fund to he administered by the Department
of Law and Public Sufety as provided herein. TF the initial penalty
assessment is greater than $30.00 for an adult offender or $15.00
for a juvenile offender then any penalty assessment money collected
after the $5.00 allueated to the Vietim and Witness Advocaey Fund
shall be forwarded by the Violent Crimes Compensation Board to
the State Treasury to be deposited in the separate aceount for use
by the Violent ('rimes Compensation Board as provided for in this
subsection. The parties responsible for colleetion of the penalty
assessment, 1he municipal court clerks. the county probation de-
partments and the Department of Corrections shall provide the
Violent Crimes Compensation Board with a mouthly aceounting
of the penalty assessment o llections which enables the Violent
Crimes Compensation Board to accurately identify the £5.00 share
alloeatable to the Vietim and Witness Advocaey Fund.
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(5) The Department of Law and Publie Safety through the Divi-
gion of Crimiral Justice shall be responsible for administering the
Vietim and Witness Advoeaey Fund. This fund shall lie used to
sapport the development and provision of serviees to vietims and
witnesses of erimes and for related administrative costs. The Di-
rector of the Division of Criminal Justice shall promulgate rules
and regulations in order to effectuate the purposes of this fund.

(6) The Division of (riminal Justiee shall report annually to
the Governor and the Legislature concerning the implementation
of this fund.

. All moneys, including fines and restitution, collected from a
person convicted of any disorderly persons offense, any petty dis-
orderly persons offense, [violation of the “New Jersexv Controlled
Dangerous Substances Aect,” P, L. 1970, ¢. 226 (C. 24:21-1 et seq.).}
from any juvenile adjudicated delinquent or any crime shall be
applied first to any penalty imposed pursuant to this section upon
sueh a person.

12. N. J. 8. 2(*:43-6 is amended' to read as follows:

2(C :43-6. Sentence of Imprisonment for ('rime; Ordinary Terms;
Mandatory Terms.

a. Fxcepl as otherwise provided, a person who has Leen con-
vieted of a erime may be sentenced to imprisonment, as follows:

(1) In the case of a crime of the first degree, for a specific term
of years which shall he fixed by the court and shall be hetween
10 vears and 20 years;

(2) In the case of a erime of the second degree, for a specific
torm of years which shall be fixed by the eourt and shall he hetween
five vears and 10 vears;

(3) Tn the ease of a erime of the third degree, for a speeific term
of vears which shall be fixed by the court and shall he hetween
three vears and five vears:

(4) Tn the case of a crime of the fourth degree. for a specifie
term which shall be fixed by the eourt and shall not exceed 18
months.

I As part of a sentence for any erime. where the court is elearly
convinced that the ageravating factors substantially outweigh the
mitigating factors, as set forth in subseetions a. and b. of 2C:44-1,
the court may fix a winimum term not to exceed one-half of the
term set pursuant to subsection a.. or one-half of the term set pur-
suant to a maximum period of incarceration for a crime set forth
in any statute other than this eode, durir« which the defendant shall
not be eligible for parole: provided that no defendant shall be
eligible for parole at a date earlier than otherwise provided by the
law governing parole. '
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c. A person who has been convicted under 2C:39-4a. of posses-
sion of a firearm with intent to use it against the person of an-
other, or of a erime under any of the following seetions: 2(:11-3,
2C:114, 2C:12-1h., 2C:13-1, 2C:14-2a., 2(:14-3a., 2C:g15-1,
20C:18-2, 2C:29-5, who, while in the course of committing or at-
tempting to commit the eriiie, including the immediate flight there-
from, used or was in posses sion of a firearm as defined in 2C :39-1f.,
shall be sentenced to a term of imprisonment by the eourt. The termn
of imprisonment skall include the imposition of a minimam tern.
The minimum term shall be fixed at, or between, one-third and
one-half of the sentence imposed by the court or three vears, which-
ever is greater, or 18 mo:ths in the case of a fourth degree crime,
during whieh the defendant shall he ineligible for parole.

The minimum terms estahlished hy this seetion shall not prevent
the court from imposing presumptive terms of imprisonment pur-
suant to 2C:44-1f. (1) exeept in cases of crimes of the fourth
degree.

A person who has heen convicted of an offense enumerated by
this subsection and who used or possessed a firearm during its com-
mission, attempted commission or flight therefrom and who has
been previously convicted of an offense involving the use or
possession of a firearm as defined in 2C:44-3d., shall be sentenced
by the eourt to an extended term as authorized by 2C:43-7c., not-
withstanding that extended terms are ordinarily discretionary
with the court.

d. The court shall not impose a mandatory sentence pursuant to
subsection ¢. of this section, 2C:43-7c. or 2(C:44-3d., unless the
ground therefor has been established at a hearing. At the hearing,
which may oceur at the time of sentencing, the prosecutor shall
establish by a preponderance of the evidenece that the weapon used
or possessed was a firearm. In making its finding, the court shall
take judicial notice of any evidence, testimony or information ad-
duced at the trial, plea hearing, or other court proceedings and
shall also consider the presentence report and any other relevant
information.

e. A person convicted of manufacturing, distribution, dispensing
or possession with intent to distribute any dangerous substance or
controlled substance analog under N, J. 8. 2C :35-5, of maintaining
or operating a controlled dangerous suhstance laboraiory undey
N. J. C, 2C:35-4, of employing a juvenile in a drug distribution
scheme under N, J. 8. 20C:35-6. who has b en previously convicted
of manufacturing, distributing, dispensing vr possessing with in-
tent to distribute a controlled dangerous substance or controlled
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substance analog, shall upon application of the prosecuting attor-
ney be sentenced by the court to an extended term as authorized
by subscclion c. of N. J. 8. 2C :43-7, nolwithstanding that extended
termns are ordinarily discretionary with the court. The term of
imprisonment shall, except as may be provided in N. J. 8. 2(':35-12,
include the imposition of a minimum term. The minimum term
shall be fired al, or between, one-th rd and onc-half of the sentence
imposed by the court or three years, whichever ts grealer, or 18
months in the case of a fourth deyree crime, during which the de-
fendant shall be ineligible for parole.

For the purpose of this subsection, a previous conviction exists
where the aclor has at any time been convicted under chapter 35
of this title or under any similar statute of the United States or
any other state.

13. N. J. 8. 2C:43-7 is amended to read as follows:

2C:43-7. Sentence of Imprisonment for Crime: Extended Terms.

a. In the cases designated in section 2(':44-3, a person who has
been convicted of a ecrime may be sentenced to an extended term
of imprisonment, as follows:

(1) (Deleted by amendment, P. L. 1982, e¢. 111.)

(2) In the case of a erime of the first degree other than murder,
for a specific term of years which shall be fixed by the ecourt ana
shall he hetween 20 yvears and life imprisonment;

{(3) In the case of a crime of the second degree, for a term which
shall be fixed by the court between 10 and 20 vears:

(4) Tn the case of a crime of the third degree, for a term which
shall be fixed by the court between five and 10 years;

(5) In the case of a crime of the fourth degree pursuant t:
2C :43—6e. and 2C:44-3d. for a term of five vears.

b. As part of a sentence for an extended term and notwithstand-
ing the provisions of 2C :43-9, the court may fix a minimum term
not to exceed one-half of the termi set pursuant to subsection a.
during which the defendant shall not be eligible for parole or a
term of 25 vears during which time the defendant shall not he
eligible for parole where the sentence imposed was life imprison-
ment; provided that no defendant shall be eligible for parole at a
date earlier thau otherwise provided by the law governing parole.

c. Tn the case of a person sentenced to an extended term pursuant
to 20 43-6e., 20 :43-6¢, and 20 :44-3d., the court shall impose a
sentence within the ranges permitted by 2C:43-7a. (2). (3), (4) or
(5) according to the degree or nature of the erime for which the
defendant is being sentenced, which sentence shall inelude a mini.
mum term which shall be fixed at, or between one-third and one-half
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of the senteuce imposed by the court or five yeurs, whiclever is
greater, during which the detfendant shall net be eligible for parole.
Where the seutonce imposed is life imprisonment, the court shall
impose a minimum term of 25 years during which the defendant
shall not be eligible for parole.

14, N. J. 8. 2C:43-12 is amended to read as follows:

2C:43-12. Supervisory Treatment—Pretrial Intervention. a.
Public poliey. The purpose of seetions 20 :43 12 through 2C :43-22
of this chapter is to effectuat: a Statewide program of DPretrial
Intervention. It is the policy of the State of New Jersey that
supervisory treatment should ordinarily be limited to persons who
have not previously heen convicted of any eriminal offense under
the laws of New Jersey, or under any crim.nal law of the United
States, or any other state when supervisory treatment would:

(1) Provide applicants, on an equal basis, with opportunities to
avoid ordinary prosecution by receiving early rehalilitative ser-
viees or supervision, when such services or supervision can reason-
ably be expected to deter future criminal behavior by an applicant.
and when there is apparent causal connection between the offense
charged and the rehabilitative or supervisory need, without which
cause both the alleged offense and the need to prosecute might not
have occurred; or

(2) Provide an alternative to prosecution for applicants who
might be harmed by the imposition of eriminal sanections as pres-
ently administer:d, when such an alternative ear bhe expected to
serve as suflicient sanction to deter eriminal conduet:; or

(3) Provide a mechanism for permitting the least hurdensome
form of proseeution possible for defendants charged with “vietim-
less” offenses; or

(4) Provide assistance to eriminal calendars in order to foeus
expenditure of criminal justice resources on matters involving
serious criminality and severe correctional problems: or

(B8) Provide deterrence of future criminal or disorderly hehavior
hy an applicant in a program of supervisory treatment.

b. Almission of an applicant into a program of supervisory
treatment shall he measured according to the applicant’s amena-
hility to correction, responsiveness to rehabilitation and the nature
of the offense.

e. The decision and reasons therefor made hy the desirnated
judges (or assignment judges), prosecutors and program directors
in granting or denying applications for supervisorv treatment, in
recommending and ordering termination froni the program »r dix-
missal of charges, in all cases shall be reduced to writing and
disclosed to the applicant. '
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d. If an applicant desires to chiallenge the decision of the prose-
cutor or program director not to recommend enrollment in a pro-
gram of supervisory treatment the proceedings prescribed under
section 14 shall be followed.

e. Referral, At any time prior to trial bu- after the filing of a
criminal complaint, or the filing of an aceusution or the return of
an indietment, with the consent of the proseeutor and upon written
recommendation of the program director, the assignment judge
or a judge designated by him may pestpone all further proceed-
ings against an applicant and refer said apylicant to a program of
supervisory treatment approved by the Supreme Court. Prosecu-
tors and program directors shall consider in formulating their
recommendation of an applicart’s participation in a supervisory
treatment program, among others, the following eriteria:

(1) The nature of the offense;

(2) The facts of the case;

(8) The motivation and age of the defendant;

(4) The desire of the complainant or vietim to forego prosecu-
tion;

(5) The existence of personal problems and charaeter traits
which may be related to the applicant’s erime and for which services
are unavailable within the criminal justice system, or which may
be provided more effectively through supervisory treatment and the
probability that the causes of eriminal behavior can he controlled
by proper treatment;

{6) The likelihood that the applieant’s erime is related to a con-
dition or situation that would be conducive to change through his
participation in supervisory treatment;

(7) The needs and interests of the vietim and society;

(8) The extent to which the applicant’s erime constitutes part
of a continuing pattern of anti-sorial behavior:

(9) The applicant’s record of criminal and penal violations and
the extent to which he may present a substantial danger to others:

(10) Whether or not the erime is of an assaunltive or violent
nature, whether in the eriminal act itself or in the possible injurious

- comsequences of such behavior;

(11) Consideration of whether or not prosecution would exacer-
bate the social problem that led to the applicant's eriminal act:

(12) The history of the nuse of physical violence toward others:

(13) Any involvement of the applicant with organized crime;

(14) Whether or not the erime is of such a nature that the
value of supervisory treatment would be outweighed by the public
need for prosecution;




\~

45

(15) Whether or not the applieant’s invol¥ement with other
people in the crime charged or in other erime is such that the
interest of the State would be best served by processing his case

gers

through traditional eriminal justice system proeedures:
87 (16) Whether or not applicant’s participation .n pretrial inter-
88 vention will adversely affect the prosecution of « )defendants: and
89 (17) Whether or not the harm done to society by abandoning
90 eriminal prosecution would outweigh the henefits to society from
91 channeling an offender into a supervisory treatment program.
92  f. Review of Supervisory Treatment Applications. Procedure
93 TUpon Denial: Kach applicant for supervisory (reatment shall be
94 entitled to full and fair consideration of his application. Tf an
95 application is denied, the program director or the prosecutor shall
96 precisely stale his findings and conclusion which shall include the
97 faects upon which the application is hased and the reasons offered
98 for the denial. If the applicant desires to challenze the decision of
99 a program director not to recommend, or of a proseeutor not to
100 consent to, enrollment into a supervisory treatment program, a
101 motion shall be filed before the designated judge (or assignment
102 judge) authorized pursuant to the rules of court to enter orders.
102 g. Limitations. Supervisory treatment [, whether under this see-
104 tion or under section 27 of P. L, 1970, e. 226 (C. 24:21-27),] may
105 occur only once with respect to any defendant[, however.] and any
106 persom who has previously received supervisory treatment under
107 section 27 of P. I. 1970, c. 226 (C. 24:21-27), shall not be cligible
108 for supervisory (reatment under this section. However. supervi-
109 sory treatment, as provided herein, shall be available to a defendant
110 irrespective of whether the defendant contests his guilt of the
111 charge or charges against him.
112 L. Termination. Termination of supervisory treatment under
113 this section shall be immediately reported to the assicnment judge
114 of the county who shall forward such information to the Adminis-
115 trative Diretor of the Courts.
116 i. Appointment of Program Directors: Authorized Referrals.
117 Programs of supervisory treatment and appointment of the pro-
118 gram directors require approval hy the Supreme Court with the
119 consent of the assignment judge and prosecutor. Referrals of
120 participants {rom supervisory treatment programs may be to any
121 public or private office or ageney, including but not limited to pro-
122 grams within the probation service of the court, offering counselinz
123 or any other social service likely to aid in the rehabilitation of the
124 participant and to deter the commission of othet offenses.

1 15, N.J. S, 20:44-2 is amended to read as follows:
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2C 44-2, Criterin for Tmposing Fines and Restitutions, a. The
court may sentence a defendant to pay a fine or make restitution,
or hoth, in addition 1o a sentence of imprisonment or probation if:

(1) The defendant has derived a precuniary gain from the
offense; or

(2) The court is of opinion that a fine or restitution, or hoth,
is specially adapted to deterrence of the type of offense involved or
to the correction of the offender.

b. The court may sentence a defendant to pay a fine or make rest;-
tution, or hotl, if the defendant ix able, »r given a fair opportunity
to do so, will he able to pay the fine or make restitution. or hoth.
The court may rcentence a defendant to pay a fine only if the fine
will not prevent the defendant from making restitution to the
victim of the offense.

¢. In determining the amount and method of payvment of a fine
or restitution, the court shall take into aceount the finanecial re-
sources of the defeudant and the nature of the burden that its
pavment will impose.

d. Nonpayment. When a defendant is sentenced to pay a fine or
make restitution, or hoth, the court shall not impose at the same
time an alternative sentence to he served in the event that the
fine is not p: id. The response of the court to nonpayment shall he
determined only after the fine has not heen paid. as provided in
section 2C :46-2.

e. Whenever the mazimuwm potential fine which may be imposed
on a conviction for an offense defined in chapter 25 (Controlled
Dangerous Substances) depends oir the street ralue of the con-
trolled dangerous substance or controlled substance analog in-
volved and the cowrt intends to impose a fine in excess of the
mazimum ordinary fine applicable to the offense for whicl defen-
dant was convicted, and where the fine has not been agreed to
pursuant to the provisions of 2C:35-12, the court at the time of
sculence shall deleymine the siveet value at the time and place of
the offense based on lhe amount and purity of the controlled
dangerous substance or controlled subsiance analog inrolved. The
sentencing court’s finding as to the street value may be based on
expert opinion (n the form of live testimony or by affidavit. or by
such othey means as the court deems appropriate. The rourt's find-
ing as to slrect value shall not be .\'Jlbﬁ'('[ to wmndific :tioa by an
appellate court exeept upon a shmwing of a clear and patent ahuse
of the senlencing court's discretion,

16. N. J. 8. 20:52-) is ameinded to read as follows:

2C:32-0. Fxpungement of Records of Young Drug Offenders.
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Notwithstanding the provisions of sections 2C :52-2 and 2C:52-3,
ufter o period of not Jess thun one year following econvietiosn,
termination of probation or parole or discharge from custody,
whichever is later, any person convieted of an offense under [Title
24 of the New Jorcey Statutes] chapters 35 or 36 of this title far
the possession or use of a confrolled dangerons sulstanee, eon-
victed of violating P. L. 1055, e. 277, ¢ 3 (C. 2A:170-77.5). or con-
vieted of violating 7. L. 1962, ¢. 113, § 1 (", 2A4:170-77.8). ard who
at the time of the offense was 21 vears of age or vounger. may
apply to the Superior Court in the county wherein the matter was
disposed of for the expungement of suel person’s convietion and
all records pertaining thereto, The yelief of expuncement under
this section shall be granted only if said person has not, prior to the
time of hearing, violated any of the eonditions of his probation or
parole, albeit subsequent to discharge from probation or parole,
has not been convieted of any previous or suhsequent ¢riminal act
or any subsequent or previous violation of [Title 243 chapters 25
or 36 of this title or of P. L., 1933, ¢. 277, £ 3 (C. 2A:170-77.5) or of
P. L. 1962, e. 113, § 1 (C. 2A:170-77.8), or who has not had a prior
or subsequent eriminal matter dismissed because of acceptance into
a supervisory treatment or other diversion program.

This seetion shall not apply to any person who has been convieted
of the sale or distribution of a controlled danzervus substance
or possessiun with the intert to sell any eontrolled dangerous sub-
stance except:

(1) Ilarihuana, where the total sold, distributed or possessed
with intent to sell was 25 grams or lesé, or

(2) Tlashish, where the total amount sold, distributed or pos-
sessed with intent to sell was b grams or less.

17. N. J. 8. 2(':64-2 is amended to read as follows:

2C :4-2. Forfeiture Procedures: Prima Facie Contraband.

[Prima] Exzcept as provided in N. J. S. 2C:35-17, prima facie
contraband shall be retained by the State until entry of judzment
oy dismissal of the eriminal proceeding, if any, arising out of the
seizure. Thereafter, prima [lacie contraband shall he forfeited to
the entity funding the prosecuting ageney involved, subjeet to the
richts of owners and others holding interests pursuant to seetion
2C :64-5.

18, Seetion 22 of T, L. 1970, ¢, 226 (C. 24:21-22) ix amended to
read as follows:

22. Prohibited aets D.—Fraud or misropresentaticn hy rogis-
tered manufacturers or distributors—Penalties,

a. It shall be unlawful for any person knowingly or intentionally:
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(1) Who is a registrant to distribute a coutrolled dangerouns
substunee classified in Schedule T or 11, in the eourse of his legiti-
mate business, exeept pursuant to an order form as required by
seetion 14 of this aet

(2) To use in the course of the nanufacture or distribution of a
controlled dangerous substanee a resistration pumber which s
fietitions, revoked, suspended or issued to another person:

(3) [To acquire or obiain possession of a eontrolled dangerous
substance by misrepresentation, fraud, forgery, deception or sub-
terfuge ;] Deleted by amendmen (P. L. 19 . (. J-

(4) To furnish false or fraudulent material information in, or
omit any maicerial information from, any application, report, or
other document required to he kept or filed under this aet, or any
record required to he kept by this act: or

(5) To make, distribute, or possess any puneh, die, plate. stone,
or other thing degigned to print, imprint, or reproduce the trade-
mark, trade name. or other identifying mark, imprint, or device of
another or any likeness of any of the foregoing upon any drug or
container or labeling thereof so as to render such drugz a eounterfeit
controlled dangerous suhstanee.

h. Any person who violates thisx scetion shall e punished by
imprisonment for not more than thre« vears, or hy a fine of not
more than $30,000.00, or both.

19. Section 23 of P. L. 1970, e, 226 (C. 24:21-23) is amended to
read as follows:

23. General Penalty. Any person who violates any provision of
this act for which no specific penalty is provided shall be ruilty of a
[misdemeanor] disorderly persons offense.

20. Section 24 of P. L. 1970. e. 226 (C. 24:21-24) is amended to
read as follows:

24, Attempt, Fndeevor and Conspiraey. a. Any person who
attempts. endeavors or conspires to commit any offerse defined in
this aet is punishable by imprisonment or fire or both which may
not exceed the maximum punishment preseribed for the offense,
the eommission of which was tho.object of the endeavor or con-
spiraey.

h. [Tnformation communicated to a practitioner in an effort un-
lawfully to obfain ar proeure the administration of a controlled
danzerous substanee shall not be a privilre? communieation.)
Deleted Ly amendmerd (P L, 18 e, ).

21, Seetion 29 of 1. 1., 1970, ~. 226 (. 24:21-29) is amended to

read as follows:
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29, Second or subsequent offenses. a. Any person eonvieted of
any offense under this aet, if the offense is a secoml oy sulwequent
offense, =hall be punished by o {erm of imprisonment of up 1o twice
that otherwise authorized, by up to twice the fine otherwize autho-
rized, or by hoth[: provided, however, that this seetion shall not
apply to section 20a, (3) and (4) :d b, offenses].

b For purposes of this section, an offense shall he considered a
seeond or subsequent offeuse, if, prior to the conunission of the
offense, the offender has at any time heen convieted of an offense
or offenses under this act or under any law of the United States
or of any state relating to nar otie drugs, marihuana, depressant,
stimulant, or hallucinogenie drugs,

22, Secetion 36 of D, L. 1970, ¢. 226 (C. 24:21-36) is amrnded to
read as follows:

36. Reporiz of convietion of manufacturers and praetitioners,
Whenever a manufacturer or practitioner is eonvieted of violating
any provision of this act or of a rule or regulation issued there-
under or of any offcuse d. fined in chapters 35 or 36 of Title 2C
of the New Jerscy Statutes, the court shall cause a copy of the
Judement and sentence and opinion of the eourt, if any, to be sent
to the State Department or professional board, as the case may be,
hx which the defendant was registered or lieensed.

23. Section T of T, 1., 1982, e. 77 (C. 2A:4A+26) is amended 1o
read as follows:

7. Relerral to another court without juvenile's consent.

a. On inotion of the prosecutor, the court shall, withount the
consent of the juvenile, waive jurisdiction over a case and refer
that ease i'vom the family court to the appropriate court and prose-
euting authority having jurisdietion if it finds, after hearing, that:

(1) The juvenile was 14 years of age or older at the time of the
charged delinquent act; and

(2) There is prolable cause to believe that the juvenile eoni-
mitted a delinquent act or aets which if eommittted by an adult
would constitute:

(a) Criminal honieide other than death by auto, strict
liability for drug induced deaths, pursuant to X, .J. S, 20 :35-9,
robhery which would eonstitule a erime of the first degree,
ageravated sexual assault, sexual assault. azgravated assault
which would constitute a crime of the seeond degree, kidnap-
ping or aggravated arson: or -

(b) A crime committed at a time when the iuvenile had
previously been adjudicated delinquent, or- convicted, on the
basis of any of the offenscs enumerated in subsection a. (2)
(a); or
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(¢) A erime committed at a time when the juvenile had
previously been sentenced and eonfined in an adult penal in-
stitution; or

(d) An offense age inst a person committed in an azgressive,
violent and willful manner, other than an offense cuumerated
in subseetion 1. (2) (a) of this section, or the unlawful possex-
sion of a firearm, destructive device or other prohibited
Weapon, or arson; or

(e) A violation o [section 19 of the “Controlled Dangerous
Substances Act” (P. L. 1970, e. 226; C. 24:21-19)J N. J. S.
20:35-3,N.J.S.20:35-4,0r N. J. S. 2C:35-5; or

(f) Crimes which are a part of a continuing eriminal activity
in concert with two or more persons and the cirenmstances of
the erimes show the juvenile has knowingly devoted himself
to eriminal activity as a source of livelihood; or

(g) An attempt or conspiracy to commit any of the aets
enumerated in paragraph (a), (d) or (e) of this subseetion:
and

(3) Execept with respeet to any of the aets enumerated in sub-
section a. (2) (a) of this section, or with respect to any acts enumer-
ated in subparagraph (e¢) of paragraph (2) of this section which
involve the distribution for pecuniary gain of any coutrolied
dangerous substance or controlled substance analog while on any
property used for school purposes which is owned Ly any school
or school board, or any attempt or conspiracy to commit any of
those acts, the State has shown that the nature and circumstances
ol the charge or the prior record of the juvenile are sufliciently
serious that the interests of tlie publie require waiver.

Ilowever, if in any case the juvenile can show that the proba-
hility ol his rchabilitation by the use of the procedures, services
and faeilities available to the court prior to the juvenile reaching
the age of 19 substantially outweighs the reasons for waiver, waiver
shall not he granted.

b, In every case where there is a motion seeking waiver, the
prosecutor shall within a reasonable time thereafter file a state-
ment with the Attorney General setting forth the basis for the
motion. Iu addition, the court shall, in writing, state its reasouns
for granting or denying the waiver motion, The Attorney General
shall compile this information and report its findinzgs to the Legis-
lature 18 months atrer the effective date of this act with the objee-
tive of developing, where appropriate, guidelines as to the waiver
of juveniles from the family court.
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¢. An order referring a case shall incorporate therein not only
the alleged act or acts upon whieh the referral is premised, but also
all other dclinquent acts arising out of or related to the same
transaction.

d. A motion seeking waiver shall be filed by the prosecutor within
30 days of receipt of the complaint. This time limit shall not, except
for good eause shown, be extended.

24. (New scetion) Whenever in any law, rule or remulation,
reference is made to the “New Jersey Controlled Dangerous Sub-
stances Aet,” . L. 1970, ¢ 226 (24:21-1 et seq.) or anv part
thereof, the same shall mean and refer to the appropriate ehapter,
section or provision of the “New Jersey Code of Urimirad Jusice”
as amended and supplemented lierein. Similarly. any referenes ta
chapters 35 or 36 in the “New Jersey Code of Criminal Justice”
shall be deemed to incorporate N. J. S. 24:21-1 et seq. or any other
predecessor statute.

25. The following are repealed:

Section 19 of P, L. 1970, c. 226 (C. 24:21-19);

Sections 1 and 2 of P, L. 1982, ¢. 38 (C. 24:21-19.1 and 19.2):

Section 20 of P, 1. 1970, ¢. 226 (C. 24:21-20);

Seetion 26 of P. L, 1970, e. 226 (C. 24:21-26) ;

Seetion 27 of P. L. 1970, ¢. 226 (C. 24:21-27),
exeept that any person who prior to the effective date of this act
has made application for or is undergoing supervisory treatnent
pursuant to this seetion shall continue to be governed bLy this
section;

Section 30 of P. L. 1970, c. 226 (€, 24:21-30):

Sections 1 through 3, inclusive of P. T.. 1980, ¢. 132 ((', 24:3(-46
through 24:21-50);

P. L. 1952, e, 121 (. 2A:96-5):

P. L. 1966, e. 12 (. 2A:96-5.1).

26. This act =hall take effect on the 60th day following enactment,

STATEMENT

This hill establishes the “Comprehensive Drug Reform Aect of
1986.” whiel will modernize New Jersey’s drug laws. Drug abunae
and the proliferation of drug trafficking networks is the foremost
law enforeement and health problem facing thix State. The
problem of dragr abuse and drug-related erime is destinsd 1o
become even more aeute unless innovative and effective uew
strategics are promptly devised and implemented,

These strategies must be comprehensive in seope, simaltaneonsty

attacking hoth the supply and demand sides of the druz distribu-
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tion problem. No effort to reduce demand by educating the publie
and our youth as to the dangers of drug abuse can succeed unless
this State demonstrates its commitment to reform its drug laws
amd to get tough with drug offenders, especially those upper
ccheion distributors who pose the greatest danger to society.

The cornerstone of any conmprehensive drug law must he to
ensure swift, certain punishment of the most culpable drug
offenders. Measured against this standard, New Jersev's current
drug laws and sentencing practices are seriously flawed and must
be revised so as to provide courts with far more precize, eon-
sistent and predictable scentereing guidelines. Aeeordingly, the
most important feature of this hill is to transfer the criminal
offenses currently defined in the “Controlled Dangerous Sub-
stances Act” into the more modern “New Jersey Code of Criminal
Justice.” The consolidation of these offenses and provisions into
the penal eode will limit eourts’ sentencing discretion, which will
ensure ore uniform, consistent and predictable sentencine
practices. In contrast to New Jersey’s eurrent drug laws, the penal
code establishes degrees of offenses and provides definitive
sentencing ranges and presumptive terms for each degree. This
bill clearly establishes the degree and severity of every drug
offense, taking into account the nature and dangerousness of the
specifie controlled substance involved, the amount aund purity of
thatl substanee, and the defendant’s role in the drug distribution
hierarchy.

This bhill provides specific penalties for the manufacture,
distribution or possession with intent to distribute of wvarious
quantitiecs of heroin, cocaine, methamphetamine, phenevelidine
(PCP or angel dust), LLSD, marijuana and hashish. These drugs
are highlightcd hecaunse of the prevalence of their use or beeause
of their inherent dangerousness. Distribution of five ounces or
more of heroin or cocaine, including at least 3.5 grams of the pure
free hase drug, or distribution of 100 milligrams of more of LSD or
10 grams or more of PCP, is a first degree erimie and carries a
mandatory term of incarceration and a minimum period of parole
ineligibility. Distribution of bhetwcen one-half ounce and five
ounces of heroin or cocaine, with at least 3.5 grams of the pure
free base drug, or distribution of less than 100 millizrams of L&D
or less than 10 grams of PCP, or distribution of ore ounee or mors
of nethamphetamive, is o gerond degree erime. Distribution of
legs than oue-half ounce of hereoin or coecaine, or distrilutinn of loss
than canee of methamphetamine, s a erime of the third decya.

Distribution of five pounds or more of warijuana, or v: ¢ ponnd
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or more ol hashish, is a sccond degree erime. Distribution of one
outice to five pounds of marijuang, ov hetween five grams and one
pound of hashish, is a third degree erime, Distribmting less than
one ounce of marijuana, or less than five araws of hashish. s a
fourth degree erime. The Will permits the amount= distributed to
different persons or on different oceasions to he aggrogated in
determining the degree of the offense. A person who distributes
two ounces ol cocaine on one day, and three ounces on the vext dav,
for example, could he convicted of distrib iting an aszgrezate five
ounces—a first dearee erime—even if the two acts of distribution
were to different people or at different locations.

The bill also adds vontrolled substanee analogs. so-called
“designer drugs,” to the definition of controlled dangzerous suh-
stances. This provision closes a loophole in eurrent law, and
ensures that New Jersey’s drug laws will hereinafter keep abreast
of the latest pharmacological technologies.

The bill establishes several new offenses whieh are desivied to
single out for sternest punishment the most dangerous offenders,
One such offense, Leader of Narcoties Traflicking Network, is
designed to reach the upper echelon participants in an illezal
nareoties conspiracy. This provision makes it a erime to couspire
with others as an organizer, supervisor, financier or manager to
engage in a profit-making scheme to manufacture, distribute or
transport certain of the most dangerous drngs, sueh as heroin,
cocaine, methamphetamine, LSD or PCP. This offense distin-
gunishes between iower-level dealers and “mules,” and higher-
ranking drug profiteers. DPersons convicied of this especially
dangerous offense will be subject to a mandatory life term during
whieh they shall be ineligible for parole for a term of 25 vears.

The bill would also establish a first degree offense for maintain-
ing or operating a controlled dangerous substanee lahoratory.
These laboratories. many of which employ sophisticated tech-
nologies and trained chemists. have proliferated througheut the
State, and have become an important part of the druc trafficking
networks operating in New Jersey, especially with respect to the
distribution of methampletamine and eoeaine.

The hill also ereates a new first degree offense which would hold
drug distributors strietly liable for any deaths proximately result-
ing from their illegal distributine activities, even if those deaths
were due to accidential drug overdoses. This new offerse rosponds
to illicit new marufacturing teehniques which produce s of
extremely hieh purity, which in tary inereases the risk o a fatal

overdose. Thix offense imposes eriminal habilitn wishout regard

i i i .+
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to the defendant’s mental state: the State need only prove that the
defendant illegally distributed or manufactured a specified con-
trolled dangerous substance and that this substance was responsibl.
for the death. This offense would not, however. preclude a
prosecution for azgravated manslanghter or murder where the
facts so warrant.

The hill econtains a number of provisions designed to protent
New Jersev's youth. One such provision prohibits an adult fron
using or emploving a juvenile in a scheme to illegally manufacture
or distribute controlled substances. In many cases, traflickers use
children 1o mfiltrate sehools and playgrounds wml o distribute
drugs to their schoolmates. The bill provides that any adult who
uses children to distribute drugs is guilty of a second dezree erine
and is subject to 2 mandatory term of imprisonment of not less
than five years, The bill further provides that any adult eonvieted
of distributing druzs to a juvenile at least three vears his junior is
subjeet to up to twice the punishment otherwise provided. To-
rether, these provisions will better ensure that our children eaa
live, play and learn in an environment free from the influence of
drug traflickers and drug distribution aelivities.

To discourage juveniles from committing drug offerses, the bill
facilitates the waiver of jurisdiction to adult court of a juvenile
charged with a drug induced death or with distributine drues for
profit on or near school grounds or on school huses. This pro-
vision would relieve the State of the burden of showing that the
nature and circumstances of the charges are sufficiently serious
#o that the public interest requires the juvenile to e tried as an
acult. The bhill also mandates that a person eonvieted of anyv drue-
related offense, including a disordarly persons offense. must for-
feit his or her driving privileges for not less than ~xix months.
Under this provicion, any juvenile under the age of 17 whe i«
adjudicated deiinguent for a druz-related offense would bhe in-
eligible to nhtain a drivers license for at least six months after he
or she reaches the age of 17. The hill further provides that any
person couvieted of a minor possessory drug offense vhile on or
near school grounds or while on a school bus wouid bhe required to
perform not less than 100 hours of community serviee,

The biil requires the imposition of mandatory terins of fiprisa.
ment and manditory terms of parole neligitility for the most
prolific or repeat offenders. These mandatory nrieson *vvns ene
only be waived by a negotiated plea or post-conviection awr: omernt
with the presecuting authority. Under this provisio:. whotre .

prosecutor azrees to enter into a nezotiated plea or nastecnvieiion

.
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agreement, and where that agreeniont expressly so provides, the
defendant earnot receive a lesser term of imprisomment or fine
than that expressly agreed to. This provision will ensure that the
State, as well as the defendant, reeeives the full heuefit of «
negotiated agreement, Under eurrent law, in eontrast, courts are
free to hmpose a lesser sentence than that contemplated by a plea
agreement, or even to suspend the imposition of sentence
altogether.

The bill provides for greatly ephaneed economic s etiops
designed to take the profit out of drug trafficking. The bill not only
establishes greater ordinary fines {or most drug offenses. lut
further permits the court to impose cash fines hased on three and
in some easoes five times the street value of the controtled dangerons
<ubstanees involved. Tn addition to possible fines, the hill provides
for a mandatory Drug nforcement and Demand Deduction
Penalty to he assessed against each person eoivieted, adjudicated
delinquent or placed in supervisory treatment for a drug or druc
paraphernalia violation. This mandatory penalty is hazed on the
degree of the offense and ranges from $300.00 for a disorderly
persons offense to $3,000.00 for a first degree erime. The mandatory
penalty for even the most minor drug offense is twiee the minimum
fine now imposed upon a first convietion for driving while in-
toxicated. In addition to anyv other penalty, any person convicted
of or adjudicated delinquent for a drug offense must be assessed
@ eriminal labhoratory unalysis fee, This fee will be used to fund
forensie laboratorvies and to reimburse the State or county ror
the cost of testing suspected drues. All manies eollected from u
defendant are to be applied first to the Violent Crimes Compensa-
tion Board penalty, then to any forensic Iaboratory fee ard next
1o the mandatory Drug Fnforeement and Demand Reduetion
Penalty.

The bill provides for rehabilitative treatment as an alternative
to incarceration in appropriate cases. A defendant’s eligihility for
admission into a rehabilitation program, and the standards gov-
erning his or ber continued partieipation in sueh a program, are
carcfully prescribed. Belore being admitted, the defendant must
demonstrate that he or she is drug dependent, that the treatment
may prove suecessful and that the community will not he en-
dangerad. The term of probation under this program is fixed at
five vears, throughout whieh the defendant must undergo
perindie urine testine for substanee abuse. Refusal at ary time to
underso urine testing will result in mandatory revoeation of the

defendant’s probation and his or her return to prison. With respect
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i " to other violations of the terms of probation, the eourt may revoke
f the defendaut’s placement after a first vioclation, and must re-
’ voke the defendant’s participation in the rehabilitation program
upon any subsequent violation. .\ person with a previous convie-
‘ tion for drug distribution, or a person convieted of distributing
J drugs on or near school property or of employing a juvenile in
a drug distribution scheme, is ineligible for rehabilitative treat-
ment unless the prosecutor consents. Furthermore, anyvone placed
in a rebabilitation program upon a conviction for any second de-
gree offense, or for distributing drugs on or near school property,
must he committed to a residential (inpatient) treatment facifity
for a mimmum of six months. If the defendant should leave the
facility without authrrization, he or she would be guilty of erin-
inal eseape.

So as to further consolidate the controlled dangerous substances
provisons into the penal code, this hill eliminates conditional dis-
charge for drag offer:ders and provides instead that diversion for
all eriminal proceedings be done through the pretrial intervention
program set forth in the penal code. The bill also allows the use
of sworn laboratory certificates as an exception to the hearsay
rule of evidenece, in licu of the live testimony of forensic chemists.
This provision is designed to alleviate the burden imposed on
State luboratory facilities by the necessity of haviug their em-
ployees involved in perfunctory court appearances.

The bill provides that large quantities of seized drugs (contra-
band subject to foreftiture under Chapter 64 of the penal code)
may be destroyed eompletely or in part prior to trial. Larze drus
seizures present a number of security and logistical problems with
| respeet to storing the substances and safeguarding them against
theft. The bill permits a court to order the destruction of the druss
upon the motion of the prosecutor and after defense eounsel has
been provided a reasonable opportunity to examine the evidence.
Prior to destruction, the substance must be photograplied and the
rhotograph may he introduced as evidence at trial. To ensure
that the seized drugs are in fact destroyed, the laloratory which
destroys the controlled dangerous substance must file with the
court a certilieate indicating when and how the substance was
slestroyed, as well as the quantity destroyed.

CRTMES
Revises the law vath respeet to controlled dangerous substances.

T




ASSEMBLY JUDICIARY COMMITTEE
STATEMENT TO

ASSEMBLY, No. 3270
STATE OF NEW JERSEY

DATED: DECEMBER 18, 1986

The Assembly Judiciary Committee reports favorably amd with
committee amendments Assembly Bill No. 3270.

This bill establishes the “Comprehensive Drug Reform Aet of 1986,
whieh will modernize New Jersey’'s drug laws.

The most important feature of the hill is the transfer of eriminal
offenses currently defined in the “New Jersey Controlled Dangerous
Substances Act” into the more modern “New Jersey Code of Criminal
Justice.” The consolidation of these offenses and provisions iuto the
penal code will limit courts’ sentencing discretion, and will ensure more
uniform, consistent and predictable sentencing practices. In confrast
to New Jersey’s current drug laws, the penal code establishes degrees
of offenses and provides definitive sentencing ranges and presumptive
terms for each degree. This bill clearly establishes the degree and
severity of every drug offense, taking into account the nature and
dangerousness of the specific controlled substance involved, the amount
and purity of that substance, and the defendant’s role in the drug
distribution hierarchy.

The bill iurther provides specific penalties for the manufacture,
distribution or possession with intent to distribute of various quantities
of heroin, cocaine, methamphetamine, phencyeclidine (PCP or angel
dust), LS, marijuana and hashish. These drugs are highlighted Le-
cause of the prevalence of their use and because ol their inherent
dangerousness. Distribution of five ounces or more of heroin or eocaine,
provided there are at least 3.5 grams of the pure free base drug, or
distribution of 100 milligrams or more of LSD or 10 grams or more of
PCP, is a first degree cerime and carries a mandatory term of inear-
ceration and a minimum period of parole ineligibility. Distribu‘ion of
between one-half ounce and five ounces of heroin or cocaine, provided
there are at least 3.5 grams of the pure free base drug, or distribution
of less than 100 milligrams of LSD or less thau 10 grams of PCP, or
distribution of one ounce or more of methamphetamine, is a second
degree crime. Distribution of less than one-half ounce of heroin or
cocaine, or distribution of less than one ounce of methamphetamine, is

a crime of the third degree.




Distribution of five pounds or more of marijuana, or one pound or
more of hashish, is a second degree crime. Distribution of one ounce
to five pounds of marijuana, or hetween five grams and one pound of
hashish, is a thix?'d degree crime. Distrilution of less than one ounce
of marijuana, or less than five grams of hashish, is a fourth degree
erime. ‘

The bill permits the amounts distributed to different persons on
different occasions to he aggregated in determining the degree of the
offense. A person who distributes two ounces of cocaine on one day,
and three ounces on the next day, for example, eould be convieted of
distributing an aggregate five ounces—a first degree erime—even if the
two acts of distribution were to different people or at different ioeations,

The hill also adds controlled substanee analogs, so-called “‘designer
drugs,” to the definition of controlled dangerous substances. This pro-
vision closes a loophole in current law, and ensures that New Jersey’s
drug laws will keep abreast of the latest pharmacological teclinoiogies.

The bill establishes several new offenses.

(1) Leader of Narcotics Trafficking Network, is designed to reach the
upper echelon participants in an illegal naroties conspiraey. This pro-
vigion makes it a crime to conspire with others as an organizer, super-
visor, financier or manager to engage in a profit-making scheme to
manufacture, distribute or transport certain of the most dangerous
drugs, such as heroin, cocaine, methamphetamine, LSD or PCP. This
offense distingnishes between lower-level dealers and “mules,” and
higher-ranking drug profiteers. Persons convieted of this offense will
be subject to a mandatory life term during which they shall be in-
elyigible for parole for a term of 23 years.

(2) The hill establishes a first degree offense for Maintaining or
Operating a Controlled Dangerous Substance Production Facility.
These facilities, many of which employ sophisticated technologies and
trained chemists, have proliferated throughout the State, and have
become an important part of the drug trafficking networks operating in
New Jersey, especially with respect to the distribution of methampheta-
mine and cocaine.

(3) The bill creates a new first degree offense which would hold drug
distributors strietly liable for any deaths proximately resulting from
their illegal distribution activities, even if those deaths were due to
aceidental drug overdoses. This new offense responds to illicit new
manufacturing techniques which produce drugs of extremely high
purity, which in turn increases the risk of a fatal overdose. This
offense imposes criminal liability without regard to the defendant’s
mental state. The State need only prove that the defendant illegally
distributed or manufactured a specified controlied dangerous substance

-
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and that this snbstance was responsible for the death. This offense
would not, however, preclude a prosection for aggravated manslaughter
or murder where the faets so warrant.

(4) The bill contains a number of provisions designed to protect
New Jersey’s youth. One new offense, Employing a Juvenile in a Drug
Distribution Scheme, prohibits au adult from using or emploving a
Juvenile to illegally manufacture or distribute controlied substances.
In many cases, traffickers use children to infiltrate schools and play-
grounds and to distribute drugs to their sehoolmates. The lill provides
that any adult who uses children to distribute drugs is guilty of a
sceond degree crime and is subject to a mandatory term of imprison-
nient of not less than five years. The bill further provides that any
adult convicted of distributing drugs to a juvenile is subject to up to
twice the punishment otherwise provided. This enhanced penalty pro-
vision is also applicable to distribution of drugs to pregnant women.

To discourage juveniles from committing drug offenses, the bill facil-
itates the waiver of jurisdiction to adult court of a juvenile charged
with a drug induced death or with distributing drugs for profit on or
near school grounds or on school buses. This provision would relieve
the State of the burden of showing that the nature and circumstances
of the charges are sufficiently serious so that the public interest requires
the juvenile to be tried as an adult. The bill also mandates that any
person convicted of any drug-related offense must forfeit his or her
driving privileges for not less than six months. Under this provision,
any juvenile under the age of 17 who is adjudicated delinquent ior a
drug-related offense would be ineligible to obtain a drivers license for
at least six months after he or she reaches the age of 17. The bill
further provides that any person eonvieted of a minor possessory drug
offense while on or near school grounds or while on a school bus would
be required to perform not less than 100 hours of community service.

The bill requires the imposition of mandatory terms of imprisonment
and mandatory terms of parole ineligibility for the most prolitic or
repeat offenders. These mandatory prison terms can only be waived
by a negotiated plea or post-conviction agreement with the proseecuting
authority. Under this provision, where the prosecutor agrees to enter
into a negotiated pled or post-conviction agreement, and where that
agreement expressly so provides, the defendant cannot receive a lesser
term of iruprisonment or fine than that expressly agreed to. This pro-
vision will ensure that the State, as well as the defendant, receives the
full benefit of a negotiated agreemeni. Under current law, courts are
free to impose a lesser sentence than that contemplated by a plea
agreement, or even to suspend the imposition of sentence altogether.

-
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The bill provides for greatly enhanced economic sanetions designed
to take the profit out of drug trafficking. The bill not only estahlishes
greater ordinary fines for most drug offenses, but further permits the
court to impose eash fines based on three, and in some cases, five, times
the street value of the controlled dangerous substanece involved.

In addition, the bill provides for a mandatory Drug Enforecement and
Demand Reduction Penalty to be assessed against each person con-
victed, adjudicated delinquent or placed in supervisory treatment for
a drug or drug paraphernalia violation. This mandatory penalty is
based on the degree of the offense and ranges from $500.00 for a dis-
orderly persons offense to $3,000.00 for a first degree crime.

In addition to the fines, any person convicted of or adjudicated
delinquent for a drug offense will be assessed a eriminal laboratory
analysis fee. This fee will be used to fund forensic laboratories and to
reimburse the State or county for the cost of testing suspected drugs.
All moneys collected from a defendant are to be applied first to the
Violent Crimes Compensation Board penalty, then to any forensic
laboratory fee and then to the Drug Enforcement and Demand Reduc-
tion Fund.

The bill provides for rehabilitative treatment as an alternative to
incarceration in appropriate cases. Prior to being admitted, the
defendant must demonstrate that he or she is drug dependent, that the
treatment may prove successful and that the community will not be
endangered. The term of probation under this program is fixed at five
years, throughout which the defendant must undergo periodic urine
testing for substance abuse. Refusal at any time to undergo urine test-
ing will result in mandatory revocation of the defendant’s probation
and his or her return to prison. With respect to other violations of
the terms of probation, the court may revoke the defendant’s participa-
tion in the rehabilitation program upon any subsequent violation.

A person with a previous convietion for d ug distribution, or a person
convicted of distributing drugs on or near school property or of
employing a juvenile in a drug distribution scheme, is ineligible for
rehabilitative treatment unless the prosecutor consents. Furthermore,
anyone placed in a rehabilitation program for a convietion for any
second degree offe:se, or for distributing drugs on or near school prop-
erty, must be committed to a residential (inpatient) treatment facility
for a minimum of six months. If the defendant leaves the facility
without authorization, lie or she is guilty of criminal escape (a erime of
the second degree if the defendant uses force, threats, or a deadly
weapon, otherwise, it is a erime of the third degree).

The bill also allows the use of sworn laboratory certificates as an
exception to the hearsay rule of evidence, in lieu of the live testimony




-

[
of forensic chemists. This provision is designed to alleviate the hurden
imposed ou State laboratory facilities by the necessity of haviug their
employces involved in perfunectory eourt appearances.

The bill provides that large quantities of seized drugs (contruband
subject to forfeiture under chapter 64 of the penal ende) ay be
destroyed prior to trial. The hill permits a court to order the destrue-
tion of the drugs upon the motion of the prosecutor and after defense
counsel has been provided a reasounahle opportunity to examine the
evidence. Prior to destruction, the substance must be photograplied
and the photograph may be introduced as evidence at irial. To cusure
that the seized drugs are in fact destroyed, the laboratory which des-
troys them must file with the court a certificate indicating when und
how the substance was destroyed, as well as the quantity destroyd.

PLIEASE NOTE: The Assembly Judietary Committee is issuing a

separate report which details all of the changes made by this bill.
The report will he available through the Office of the (lerk of
the Assembly, upon request.

——————
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Proposed by Assemblyman Kern
ewriel (a/af/?7>
FEB 51987 Assembly _ Bill No._3270 OCR of 1886
Sponsored by Asseablyman Kern
Amend:
Page Sec. Line
44
ytd 13 6 | Omit "(Deleted by amendment, P.L. 1882, c. 111.)"
insert "In case of aggravated manslaughter
sentenced under subsection c. of N.J.S. 2C:11-4 or
kidnapping when sentenced as a crime of the first
degree under paragraph (1) of subsection c. of
2C:13-1 for a specific ferm of vears which shall be
719[ between 30 vears and life imprisonment;"
47 13 7 | Omit "In" imsert "Except for the crime of murder
and except as provided in paragraph (1) of this
‘subsection, in" dmit "other than murder”
54 26 1 After "enactment” insert "but shall remain

inoperative until the enactment into law of

Assembly Bill No. 3209 of 1986"

STATEMENT

These amendments make techmnical changes to
conform the bill with a recently enacted law (P.L.
1986, c. 172).

They alsoc delay the operation of the
"Cowprehensive Drug Reform Act 6?'1985" until the
enactment into law of Assemblv Bill No. 3209 of
1986 which authorizes a $50,000,00 bond issue"for

the comstruction and improvement of State

correctiona] facilities.



OFFICE OF THE GOVERNOR

NEWS RELEASE

CN-001 TRENTON, N.J. 08625

Contact: CARL GOLDEN THURS., APRIL 23, 198
| 609-292-8956 OR 292-6000 EXT. 207 Release:

Governor Thomas H. Kean today signed legislation making sweeping
changes in the State's drug laws and implementing his "Blueprint for a
Drug Free New Jersey."

The bill, among its many provisions, calls for tougher new penalties
for drug trafficking as well as for rehabilitation of drug dependent
individuals.

The legislation, A-3270, was sponsored by Assemblyman
Walter M.D. Kern, R-Bergen, and Assemblyman John Girgenti, D-Passaic,
was signed at a public ceremony in the Governor's Office. Identical
legislation, §-2845, was sponsored in the Senate by Senator Frank Graves,
D-Passaic.

The bill is the second major anti-narcotics legislation sigﬁed by the
Governor in a week. On April 15, Governor signed legislation establishing
mandatory minimum jail sentences for persons convicted of selling or
distributing drugs within 1,000 feet of a school or school bus.

That bill, as well as the one signed today, become effective upon
legislative passage of a $198 million bond issue for prison construction.

-more-
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"With the enactment of this legislation, New Jersey has taken a major
step toward attacking the drug abuse problem ‘on as broad a front as
possible," the Governor said. "This bill rewrites and revises our drug
laws to crack down on those who deal in this despicable business, but it
also provides help for those who have been hooked and become dependent
on narcotics."

"The legislation provides for expanded education, public awareness and
rehabilitation programs as spelled out last summer in the Blueprint for a
Drug Free New Jersey," Kean said. "New Jersey, upon the full
implementation of this bill, will be in a position to confront both the
supply and demand sides of the narcotics problem --- something which is

essential if we are to conquer the drug menace."



MAJOR PROVISIONS OF A-3270
COMPREHENSIVE DRUG REFORM ACT OF 188¢

*Creates an entirely new offense, Leader of Narcotics Trafficking
Network, which is patterned after New Jersey's current racKeteering law
and which is designed to {acilitate the investigation and prosecution of
upper echelorn drug distributors and kingpins. Conviction carries =
25-year to life imprisonment sentence, & 25-year minimum sentence,
and & fine of $500,000 or five times the street value of the drug involved.

*Creates an entirely new offense, Maintaining and Operating s
Controlied Dangerous Substances Production Facility, which is designed to
provide especially stern punishment for persons involved in the illegal
manufacture of drugs. Conviction carries a sentence of 10 to 20 vears, a
minimum of one-third to one-half the term, and a fine of $500,000 or
five times the street value of the drug involved. - .

- *Creates a new offense, Employing & Juvenile in a8 Drug Distribution
Scheme, which is designed to provide especially stern punishment for any
adult who employs or uses a juvenile in furtherance of & drug distribution
scheme. Conviction carries a seven-year term, with a minimum sentence
of five years, and a fine of $300,000 or five times the street value of
the drug involved.

_ *Creates an entirely new offense which makes drug distributors and
manufacturers strictly liable for drug-induced deaths. Conviction
carries a sentence of 10 to 20 years, and a fine of $100,000.

*Provides for the doubling. of the term of imprisonment, term of
parole ineligibility, fine and penalty otherwise applicable to an adult
who is convicted of distributing drugs to a minor.

*Provides for mandatory extended "terms and periods of parole
ineligibility for repeat drug distributors. Those offenders who are not
deterred by the prospect of enduring harsher penalties and who continue
to commit serious drug crimes.will, upon apprehension and conviction, be
incapacitated for a substantial period of time.

*Provides that mandatory terms of imprisonment and terms of parole
ineligibility can only be waived with the consent of the prosecutor
pursuant to & plea or post-conviction agreement.  This . provision,
“which recognizes that &ll drug offenders are part of a complex drug
disttibution chain, will facilitate and encourage ‘offenders to cooperate.
with law enforcement efforts to detect, apprehend and successfully
prosecute otherwise well-insulated upper echelon drug trafficKers. _This
provision would also prohibit the imposition of shorter prison terms or
lesser fines than are contemplated by a negotiated ples or
post-cbnviction agreement, thereby ensuring that the State as well as
defendants receive the full benefit 6f negotiated agreements.

—
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*Incorporates controlleC substances analogs, so~called "designer
drugs,” into the definition of contralled dangerous substances so &8s to
close & loophole in current law and thereby ensure that our drug laws will
hereafter keep pace with advance in pharmacological technologies.

*Creates enhanced cash fines which can be based on three (or in
some cases five) times the street value of the controllec dangerous

substances involved, thereby reducing the economic incentive to engage in
illegal drug trafficking.

: *Requires the imposition of stiff cash penalties based on the degree
of the offense, the proceeds of which will be used to fund enhanced
education, public awareness and rehabilitation programs.

*Permits courts and prosecutors to "aggregate" the amount of drugs
distributed on separate occasions or to separate individuals in order to
* determine the degree of the crime committed. This will ensure that the
" most dangerous, prolific drug dealers will be accurately identified and
" subjected to appropriate punishment.

*Authorizes the rehabilitation of drug dependent persons. Such
rehabilitation includes mandatory periodic urinalysis and, in all
cases involving convictions for second degree crimes, & minimum of six
months confinement to -a residential treatment facility. - This provision
. would also establish strict revocation procedures to ensure compliance
with the program and the safety of the community.

*Requires that all persons convicted of any drug-related offense,
including . disorderly persons and petty disorderly persons offenses,
forfeit their driving privileges for not less than six months, and further
renders any juvenile . under age 17 ""adjudicated - deﬁnquent for =
drug-related offense ineligible for a driver's license for at least six
months after he reaches the age of 17.

*Facilitates the waiver of jurisdiction of juvenile offenders to
adult court when the juvenile is accused of a drug-related death or of
selling drugs for profit while on or near school property.

*Provides that offenders convicted of & disorderly persons
possessory drug offense which is committed.on or near school . grounds

or on school buses be required to perform not less than 100 hours of
community semce

- . —
— - —_—

*Repeals conditional dxscharge. leavmg Pretrial Interventlon as the
exclusive means for the pretrial diversion of persons accused of
indictable drug offenses.

- *Streamlines trial practice and related costs by authonzmg.
certain circumstances the use of sworn laboratory certificates in heu of
the 11ve testimony of State forensu: chemists.

- -
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*Authorizes the pretrial destruction of bulk seizures of controliec
substances.

*Authorizes the State or counties to recoup certairn laboratory
analysis fees from drug offenders so as to help defrav the cost of
meaintaining modern forensic laboratory facilities.

*Establishes & comprehensive statutory scheme prescribing crimina!
penalties for the distribution, possession and use of drug paraphernalia.
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