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CORRECTED COpy

1 AN ACT concemiJ'b the "uninsured employer's fund." amending

R.S. 34:15-19. and amending and supplementing P.L. 1966. c.

3 126.

5 BE IT ENACTED by the Senate and General Assembly 01 the

State 01 New Jersey:

1 1. Section 10 of P.L. 1966. c. 126 (C. 34:.5-120.1) is amended

to read as follows:

9 10. a. There is hereby created a fund which shall be known as
the "uninsured employer's fund" to provide for the payment of

11 awards against uninsured defaulting employers who fail to provide

compensation to employees or their beneficiaries in accordance

13 with the provisions of [this act] the workers' compensation law,

R.S. 34:15-1 et seq.

15 The fund shall be administered, maintained, and disbursed bl
the Commissioner of Labor as hereinafter provided.

11 ~ For the purpose of establishing and maintaining this

fwtd. the Commissioner of Labor shall impose on Ianum 1, 19S9

19 and on the first day of each year thereafter, except as provided

below, an annual surcharge upon each workers' compensation

21 polic}rholder and emplcy~r's liability insurance policyholder and
each 'self-insured employer insured pursuant to R.S. 34:15-11.

23 Each worlrers' ccmpa•.sation and employer's liability insurance

policyholder and self-insured emploYer shall be liable for

25 payment of the annual surcharge in accordance with the

provisions of this section and all resuiations promulgated

21 ~rsuant theret!!. The .-mOO surcharge imPOSed under this

section shall apply to all workers' compensation and employer' s

29 liability insurance policies written or renewed or, in the case of

self-insured emploxen, to coverue provided on or after January

31 I, 1989. However, the surcbage shall not apply: to any

EXPLANATI~tter encloled in bold-faced brackets [thus] in the
abov. bill il not enacted and fs intended to be oaitted in the la••

Hatter underlined thul fl new aatt.r.
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teinsurance or retrocessional transaction; to the State or any

political subdivision thereof which acts as a self-insured

employer; or to any workers' compensation endorsement required

pursuant to section 1 of P.L. 1979, c. 380 (C. 17:36-5.29).

If the Commissioner of Labor detennines, pursuant to

paragraph (2) of this subsection b., that the "uninsured

employer's fund" will have to its credit a sum i.~ excess of

$500,000.00 at the end of any calendar year, the annual sUi'Charge

shall be suspended for the next following year and its collection

not resumed \Dltil the calendar year immediately following any

calendar year in which the balance in the fund is reduced below

$500,000.00.

(2) For the calendar year 1989, the total amount of the

surcharge levied by the commissioner s..~aJl be $500,000.00. On

September 1 of 1989 and of each year thereafter, the

Commissioner of Labor shall estimate the amoWlt of benefits

that have been paid and will be paid from the "\Dlinsured

employer's fund" during that calendar year, and shall calculate in

consultation with the Commissioner of Insurance, the total

amount of the annual surcharge for the "uninsured employer's

fund" to be levied during the next following calendar year upon

all workers' compensation and employer's liability insurance

policyholders and self-insured employers pursuant to paragraph

(I) of this subsection b. The total amolUlt of the annual surcharge

shall equal 150% of the moneys estimated by the Commissioner

of Labor to be payable from the "uninsured employer's fund"

during the calendar year preceding the year during which the

annual surcharse will be imPOSed.

(3) The total amolUlt of the annual surcharge calculated

pursuant to paryrapb (2) of this subsection b. shall be added to

the auresate annual surcharae amolUlt to be levied upon and

apportioned 8JIIOJUI all workem' compensation and employer I s

liabiUty policYholders and self-insured employers pursuant to R.S.

34:15-94, and be levied ...,d IlPlJUrtiuned in the same rnan."1cr a:;

the annual surchuse for the Second Iniury Fund as provided in
R.S. 34:15-94. The surcharae to be collected from policyholders

and self-insured employers pursuant to this section shall.
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1 however, be stated separately on the policy or billing statement

and the amount of the surcharse as applied pursuant to this

3 section shall not be subiect to rec1uction for special adjustmp.nt

and supplemental benefits paid or payable under the workers'

5 compensation law, R.S. 34:15-1 et seq.

(4) As used in this subsection, "policyholder" means a holder of

7 a workers' compensation and employer 5 liability insurance

policy insured by an insurer that is a domestic, foreign or alien

9 mutual association or stock company writing workers '

compensation or employer's liability insurance on risks located in

11 this State and subject to premium taxes pursuant to P.L. 1945, c.

132 (C. 54:18A-l). "Self-insured employer" means an employer

13 which self-insures for workers' compensation or employer'S

liability insurance pursuant to the provisions of R.S. 34:15-17.

15 (5) All moneyS collected pursuant to this section shall be

deposited in the "uninsured employer' s fund." Collection of the

11 annual surcharge shall be under the authority of the

Commissioner of Labor as defined in R.S. 34:15-94.

19 c. [the director] The Director of the Division of WorkGl~'

Compensation upon rendering a decision with respect to any

21 claim for compensation under chapter 15 of Title 34 of the

Revised Statutes that the emplcyer liable therefor has failed to

23 secure the payment of compensation with respttr.t [thereto] to a

claim in accordance with [section] R.S. 34:15-11 or [section] R.S.

25 34:15-12 [of the Revised Statutes], shall impose [an assessment in

the sum] a penalty of [$150.00] $1,000.00 against the employer

21 and dir.lct its payment into the "uninsured employer's fund': in

connection with each such claim. The director shall also impose

29 an additional assessment of 15% of the award or awards made in

each [such] claim[,such additional assessment not to]. This
31 additional assessment shall not exceed, however, the SlDIl of

[$1,500.00] $3,000.00 in anyone claim, and shall [direct that such

33 additional assessment also]· be paid into the "wUnsured

employer' s fund.':

35 If the employer [shall fail) fails to pay these assessments into

the fund within 10 days after date of mallin. of notice thereof to

37 him, [such default] thi! shall constitute a default in' pa~ent of

compensation due pursuant to the provisions of [section 40 of
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this) the workem' compensation law, R.S. 34:~S-1 et seq., and
judgment therefor shall be entered in accordance therewithl, all
other provisions~of said section to be deemed applicable with

respect thereto, except to the extent that said provisions may be

clearly inconsistent with the provisions of this section].

All swns collected from an uninsured defaulting employer Yfith

respect to any claim for compensation referred to in this section

but not payable from the flDld, whether such collection is made

prior or subsequent to entry of judgment against [such] the

employer, shall be deemed in payment of and applicable first in

satisfaction of any compensation and benefits due from [such] the

employer with respect to [such] the claim and security demand, if

any, in connection therewith and only when [such] the obligations

are satisfied in full shall the balance of said S'.m'aS collected, if

any, be deemed payment in satisfaction of and applicable to the

assessments above prescribed in this section.

17 All sums recovered from uninsured defaulting employers on

judgments entered for failure to pay assessments as hereinafter

19 provided and for failure to pay compensation and benefits which

were paid from the [fund herein created,] "uninsured employer's

21 flDld, " shall upon [such] recovery be paid into [said] that fund.

(cf: P.L. 1966, c. 126, s. 10).

23 2. Section 11 of P.L. 1966, c. 126 (C. 34:15-120.2) is amended

to read as follows:

25 11. a. In !my case in which a claim for compensation is filed

pursuant to the provisions of [chapter 15 of Title 34 of the

27 Revised Statutes] the workel'S' compensation law, R.S. 34:15-1 et

!!!b and the employer has failed to secure the payment of
29 compensation as require<l by [section) R.S. 34:15-71 or [section]

R.S. 34:15-72 [of the Revised statutes] and to make payment of

31 compensation according to the tenns of any award within 45 days

thereafter and fails or refuses to deposit with the director within

33 10 days after demand the commuted or estimated value of the

compensation payable under the award as security f~r prompt and

35 convenient payment of (such) compensation periodically as it

accrues, then (and in such eventJ, unless a notice of appeal has

37 been timely filed, the award shall be payable out of the

"uninsured (employel'S I fund, It but no extra uompensation or

39 death 1:;eneftt pursuant to section 34:15-10 shall be payable from

the] employer I G fund.':

13

11
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b. Benefit payments from the "uninsured employer's fund"
may include:

(1, Compensation for reasonable medical expenses covered by
the workers' compensation law, R.S. 34:15-1 et seq.; and '

(2) Compensation for temporary disability as provided in

subsection a. of R.S. 34:15-12.

c. Benefit payments from the "uninsured employer's f1D1d"

shall not include:
(1) Any compensation not included in the award or judgment

upon which a claim against the fund is made;
(2) Extra compensation or death benefits pursuant to R.S.

34:15-10.

d. Temporary disability benefits poJd from the "uninsured

employers fund" shall be offset or reduced by an amount equal to
the amount of disability benefits received by the claimant
pursuant to the federal "Old-Age, Survivors' and Disability

Insurance Act" (42 U.S.C. § 401 et al.).

e, Benefits shall be paid to a claimant from the "uninsured
employer's fund" only if the claimant: (1) was, at the ti~e of the
injUry or death, an employee performing service for an employer

outside of casu81 employment as defined in a.S. 34:15-36; and (2)

did not recover full compensation for reasonable medical
expenses and temporary disability benefits from the uninsured
defaulting employer.
(d: P.L. 1966, c. 126, s. 11)

3. Section 13 of P.L. 1966, c. 126 (C. 34:15-120.4) is amended
to read as follows:

a. After an award has been entered against an employer for
compensation Wider any provision of the workers' compensation
law, R.S. 34:15-1 et Seq., and the Director of the Division of
Workers I Compensation has filed an order for payment of
compensation and assessments with the Clerk of the Superior'
Court pursuant to section 12 of P.L. 1966, c. 126 (C. 34:15-120.3)

as a result of the employer's failure to proVide lawful

compensation, the claimant may apply to the Commissioner of

Labor for compensation from the "uninsured employer"s fund" in
accordance with the procedures established by the Commissioner
of Labor pursuant to section 16 of P,L. 1966, c; 126 lC,
34:15··120.1).
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1 b. The Commissioner of Labor is chal'8ed with the

conservation of the assets of the Muninsured emplnyer' 5 fund."

3 Notwithstanding the provisions of any other section of this act.

na payments shall be made from the [uninsured employers'] fund

5 except upon applicatil..•• to &lid approval by the [Commissioner of

Labor and Industry] commissioner. Review of any decision by the

1 commissioner shall be in accordan\:e with [section] R.S. 34:15-66

[of the Revised Statutes].

9 c, The Commissioner of Labor shall have the authority to

establish rules for the review of claims against the "uninsured

11 employer's fWld" and hire and reimburse medical and other

expert witnesses that are necessary lO a proper conservation and

13 d.afense oi the mOii6Y-S in the fund.

d. Upon being notified by the Commissioner of Labor that a

15 decision of the commissioner regartiL'!g claims against the

"uninsured employer's flDld" is being appealed pursuant to R.S.

17 34:15-66, the Attorney General. or his designee, shall defend the

flDld.

19 e. The Commissioner of Labor may also employ such

employees as may be required to maintain and conserve the

21 "uninsured employer's fund." and may also employ legal cOWlSel

to represent the fund and conduct investigations on behalf of the

23 flDld.

[In no event, however, shall any payments be made from the

25 flDld until the total amount therein exceeds $100,000.00, and

thereafter only to the extent of the amount in the fund exceeding

27 $100,000,00, and, in any case, only for injuries and deaths

resulting therefrom occurring after the fund reaches $100,000.00.]

29 (d: P.L. 1966, c. 126, s. 13)

4. Section 15 of P.L. 1966, c. 126 (C. 34:15-120.6) is amended

31 to read as follows:

15. The commissioner shall annually submit an accounting of

33 the "uninsured employer's f\Old':' to the State Treasurer and to

the appropriations and labor committees of both houses of the

35 State Legislature. The report to the Legislature shall include the

following infonnation: an estimate of the total amoWlt of

37 benefits paid from the fund in the preceding calendar yeari !!!
estimate of the benefits that may be paid from the· fund in the

39 current calendar year; a determination of the averye cost to

employers in the State, on a per employee buis. of pl'Ovidina
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1 benefits through the "uninsured employer's fundi" and a

detemination of the amount of money drawn from the fund

3 durinB the preceding calendar year for administrative purposes

pursuant to section 8 of P.L. ,c. (C. ) (now peMin& before

5 the LeBislature as the bill). Payments to applicants from [said)

the fund shall be made by the State Treasurer upon warrants of

1 the Commissioner of Labor [and Industry].

(cf: P.L. 1966, c. 126, s. 15)

9 5. Section 16 of P.L. 1966, c. 126 (C. 34:15-120.1) is amended
to read as follows:

11 16. The commissioner may make all [necessary} rules and

regulatior.s nece=ar;

,
J

13 compensation out of the "uninsured (employers ') employer I 5

fund."

15 The commissioner shall promulgate, in accordance with the

"Administrative Procedure Act," P.L. 1968, c. 410 (C. 52:14B-l

11 et seq.). regulations to establish and administer an application

and review process for claims made against the fund.

19 (cf: P.L. 1966, c. 126. s. 16)
i

6, Section 17 of P.L. 1966, c. 126 (C. 34:15-120.8) is amended

21 to read as follows:

11. The liability of the "uninsured [employers'] employer's

23 fund" and the State with respect to payment of any

compensation, benefits. expenses, fees for disbursements properly

25 chargeable against the fund shall be limited to the assets in the

fund as exceed [$100,000.00] U,.O.OOO.OO. and the fund and the
21 State sball not otherwise in any way or manner be liable for the

making of any such payment.
29 (cf: P.L. 1966, c. 126, S. 11)

1. (New section) If an employer fails to provide compensation

31 to an employee or his beneficiaries as required by chapter 1& of

Title 34 of the Revised Statutes. the employee. who has sustained
33 a compenllable injury or died lAS a result of his employment, or his

. beneficiaries may bring an attion against the employer to recover

35 all or put of any damaaes and costs sustained by the employee

for any injury or death which hu been deemed compensable under

31 the workers' compensation law. R.S. 34:1&-1 at seq•• and for

which the employee or his estate hu not received compensation
39 from the "uninsured employer I s fund. to

I
I

. I

, I

i
1
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1 8. (New section) In any fiscal year durina which benefit

payments are made from the "uninsured empIoyer's fund." the

3 Conunissioner of Labor shall apply an amount equal to $100.00

for each employee to whom such benefits have been paid from

5 the fund toward the expenses of the Department of Labor arising

from the administration of those benefit payments and the f\DId.

7 However, the total amount withdrawn from the fund tu cover

administrative expenses shall not exceed $10,000.00 during any

9 fiscal year.

9. (New section) Notwithstanding the provisions of any other

11 law, the Division of Workers' Compensation shall use every

available administrative means to ensure that benefit payments

13 from the "uninsured employer's fund" are paid only to individuals

who meet the eligibility requirements of the workers'

is compensation law. a.s. 34:15-1 et seq.• and that persons who are

required to make payments pursuant to the workers'

17 compensation law have provided lawiul ~cmpensation.and paid

any penalty, fine, or assessment imposed pursuant to that law.

19 10. (New section) The burden shall be upon the claimant to

immediately notify in writing the Director of the Division of

21 Workers' Compensation of any increase or decrease in his income

that may affect his eligibility for benefits payable from the

23 "uninsured employer's fund." 10 days after notice has been given

to \he claimant and the Attorney General. the direct~r may

25 modify or terminate an award payable from the f\D1d as

conditions may require. Any payment to a claimant pursuant to

27 this 1988 amendatory and supplementary act which is later

detennined by the Commissioner of Labor to have been procured

29 by fraud, mistake, or an \D1reported change in condition. shall be

recovered from the claimant and deposited in the f\DId.

31 11. (New section) The Commissioner of Labor shall, on behalf

of the "uninsured employer's fund. II exhaust all remedies at law

33 against the uninsured delinquent employer of the claimant to

collect the amO\D1t of any award to the cillimant paid by the f\D1d.

3& 12. (New section) Nothing in this act. P.L. ,c. (C. )

(now pending hefore the Legislature as this bUll, shall affect the

37 obligations of insurance carriers or self-insured employers

imposed by any other section of the workers' compensation law.

39 R.S. 34:1&-1 et seq.

...

(

-
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1 13. R.S. 34:15-79 is amended to read as follows:

34:15-19. An employer who (shall fail] willfully fails to provide

3 the protection prescribed in this article shall be guilty of a

[misdemeanor and upon conviction thereof shall be punished by a

5 fine of not more than $1,000.00 or by imprisonment for not more

than 60 days or by both such fine and irnprisonmt"Dt, and in]~

7 of the fourth degree. bl cases where a (workmen' s] workers'

compensation award in the Division of [Workmen' sl Workers'

9 Compensation of New Jersey against the defendant is paid at the

time of the sentence, the court may.suspend sentence upon [such]

11 that defendant and place him on probation for any period with an

order to pay [saidJ the delinquent compensation award to the

13 claimant through the probation office of the county. Where the

employer is a corporation, the president, secretary, and the

15 treasurer thereof who are active~y engaged in the corporate

business shall be liable for failure to secure the protection

17 t'tesCribed by this article. Any cuntractor placing work with a

subcontractor shall, in the event of the subcontractor's failing to

19 carry [workmen's] workers' compensation insurance as required,
by this article, become liable for any compensation which may be

21 due an employee or the dependents of a deceased employee of a

subcontractor. The contractor shall then have a right of action

23 against the subcontractor for reimbursement.

All fines collected lDlder the terms of this [clause] section shall

25 be paid to the State Treasurer and credited on the records of the

State Comptroller to the accolDlt of 'the [Rehabilitation

21 Commission for Physically Handicapped Personsl Division of
~ocationalRehabilitation Services in the Department of Labor,

29 to be used in carrying out the provisions of [chapter 16 of this

Title 34:16-1, et seq.] P.L. 1955. c. 64 rc. 34:16-20 et sea.).
31 The [director] Director of the Division of Worken'

Compensation, or any officer or employee of the division

33 designated by him, upon finding that an employer has failed for a

period of not less than 10 consecutive days to make the provisions

35 for payment of compensation required by [sections] R.S, 34:15-11

and~ 34:16-12 [of this Title), may impose upon [such] that

31 employer, in addition to all other penalties, fines or us88llllenta

provided for in chapter 16 of Title 34 2! the Reviled Statutes or

39 in any supplement thereto, 8ft 818easment In the amount of
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[$25.001 $1,000.00 and wbm [suchJ the period exceeds 20 days, ...

additional assessment of ($25.ooJ $1,000.00 for each period of 10

da15 thereafted. but no employer shall be assessed more than

$100.00 at 8-'lY one time). All assessments under this act shall be

collectible in a court of competent jurisdiction in a summary civil

proceeding and shall be paid into the '"uninsured [employers']

employer's fund.:
(et: P.L. 1966, c, 126, s. 8)

14. "Ibis act shall take effect immediately but shall remain

inoperative 1Dltil the enactment into law of Assembly Bill No.

2210 of 1988, and sball apply only to compensable injuries or

deaths occurring on or after the operative date of this act.

LABOR AND EMPLOYMENT

Workers' Compensation

,

j
I

Revitalizes the "uninsured employer 's flDld" for workers'

19 compensation.

.f



~amLY, No. 1784

STATE OF NEW JERSEY

Introduced Pending Technical Review by Legislative Cmmsel

PRE-FILED FOR I~TRODUCTION IN THE 1988 SESSIOt"

By Assemblymen CHARLES and FOY

AN ACT conceming the funding base and benefit system of the

"uninsured employer's fund," amending R.S. 34:15-79 and

3 amending and supplementing P.L. 1966. c.126.

5 BE IT ENACTED by the Senate and General Assembly 0/ the

State 0/ New Jersey:

7 1. Section 10 of P.L. 1966, c. 1-26 (C.34:15-120.1) is

amended to read as follows:

9 10. a. There is hereby created a fund which shall be known as

the "uninsured employer's fund" to provide for the payment of

11 awards against uninsured defaulting employers who fail to

provide compensation to employees or their beneficiaries in

13 accordance with the provisions of [this act] the workers'

compensation act, R.S. 34:15-1 et seq.

15 The fund shall be administered, maintained. and disbursed by

the Commissioner of Labor as hereinafter provided.

17 ~ For the purpose of establishing and maintaining this

fund, the Commissioner of Labor shall impose on Ianuary 1,1988

19 and on the first day of each year thereafter, except as provided

below, an annual surcharge upon each workers' compensation

21 policyholder and employer's liability insurance policyholder ~

insured pursuant to R.S. 34:15-78 and each self-insured

23 employer insured pursuant to R,S. 34:15-77. Each workers'

compensation and emploYer's liability insurance policYholder

25 and self-insured employer shall be liable for payment of the

annual surcharS8 in accordance with the provisions of this

27 section and all regulations promulgated pursuant thereto. The

annual surcharge imposed under this section shall appIyto aI!

29 workers' compensation and emploYer's liabili ty insurance

EXPLANATION-M,tt,r ,nclolfd In bold-fa"d brackets (thul) in til,
abov. bill Is not .nact.d and II Int.nded to b. omitted in lh, law.

Matt.r und.rlln.d 1hM1 II n.w matt.r.

.,.
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policies written or renewed or. in the case of self-insured

employers. to coverage provided on or after January 1. 1988.

The surcharge shall not apply. however, to any reinsurance or

retrocessional transaction, to anv workers' compensation or

employer's liabllJJL covP.rage provided bv the State or any

political subdivision thereof or to anv workers' Gompensi!tion

endorsement reqUired pursuant to section 1 of P.L. 1979. c.380

(C.17:36-5.29).

If the 5:ommi~sioner of Labor determines. pursuant to

I!?ragraph (2) of. this subsection b.. that the "uninsul"{~d

p.mployer·s fund" will have to its credit a sum in excess of

$500.000.00 at the end of any calendar year. the annual

surcharge shall be suspended for the ensuing calendar year and

its collection not resumed until the balance in the fund is

reduced below $500,000.00.

(2) On September 1 of 1987 and of each year thereafter, the

Commissioner of Labor shall estimate the ~~mount of benefits

that have been paid and will be paid from the "wW1sured

employer's fund" during that calendar year, and shall calculate

in consultation with the Commissioner of Insur8l1ce, the total

amount of the annual surcharge for the "uninsured employer's

f\D\d" to be imposed during the ensuing calendar year upon all

workers' compensation and employer I s liability insurance

policyholders and self-insured employers pursuant to paragraph

(1) of this subsection b. The total amount of the annual

surcharge shall equal 150% of the moneys estimated by the

Commissioner of Labor to be payable from the "uninsured

emploYer' 5 fund" during the calendar year preceding the yeaf

dUring which the 8lUlual surcharge will be imposed.

(3) The total amount of the annual surcharge calculated

pursuant .to parasraph (2) of this subsection b. shall be

aPJ!Qrtioned among all workers' compensation and employer's

liabiUty insurance' PQlicyholders and self-insured employers in

the State at the rate 'p'rescribed by this paragraph. Each

~~olider and self-lnsured employer shall be liable to DIY 81

an annual surcharge that percentage of the total amount of the

aMual surcharge imMsed upon DlllJQUcaholders and lelf-insured
emplOYel'5 that is equal to the proportion that the policplder's

I

• I
I
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net direct written premIUms or the self-insured employer's

est~mated premiums bear to th~~tjmated aggregate net dIrect

written premiums of all policY~lders and estimated premiums

of all self-insured employers on risks located wIthin this State

for the calendar year during which the surchargp. IS ImPQ~ed.

The estimated premiums of each self-insured p.mpl~eI shal.L~!?

calculated in accordance with ~he formula prescnbed for the

estimation of written premiums of self-insured employers under

R.S. 34: 15-94.

As used in this paragraph. "policyholder" means a workers'

compensation and. employer's liability insurance policyholder.

(4) The annl!al surcharge imposed pursuant to this subsection

b. shall be collected simultaneously with the annual surcharge

imposed upon workers' compensation and employer' s liability

insurance policyholders and self-insured employers pursuant to

R.S. 34:15-94. All moneys collected pursuant to this section

shall be deposited in the "uninsured employer's fund."

Collection of the annual surcharge shall be under the authority

of the COllllni~ioner of Labor as defined in R.S. 34:15-94, ~md

shall be conducted in the manner prescribed in R.S. 34:15-94.

c. [the director] Ihe Director of the Division of Workers'

Compensation, upon rendering a decision with respect to any

claim for compensation under chapter 15 of Title 34 of the

Revised Statutes that the employer liable therefor has failed to

secure the payment of compensation with respect [thereto] to a

claim in accordance with [section] R.S. 34:15-71 or [section]

R.S. 34:15-12 [of the Revised Statutes], shall imposed [an

assessment in the sum] a penalty of [$150.00] $1.000.00 against

the employer and direct its payment into the "uninsured

employer's fund': in connection with each such claim., The

director shall also impose an additional assessment of 15% of

the award or awards made in each [such] daim[.such additional

assessment not to). This additional assessment sh~ll not exceed,

howtWer, the sum of [$1,600.00] $6.000.00 in anyone claim, and

shall [direct that such additional assessment also) be paid into

the "uninsured emploYQr I s fund.:

If the employer [shall faU] fails to pay these assessments into

the fund within 10 days after date of mallllll of notice thureol

I
}
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to him. (such defauiti ihis SI'iaH constitute a default in payment

of compensation due pursuant to the provi!»ions of [section 40 of

3 this] the workers compensation act. R.S. J.l:15-1 et seq.. and

judgment therefor shall be entered in accordance therewith(. ail

;) other provisions of said section to be deemed applicable with

respect thereto. f!xc.epl 10 the extent that said provisions may

-; be clearly inconsistent with the provisions of this sectionl.

All sums collected from an uninsured defaulting employer

!l with respect to any claim for compensation referred to in this

section but not paYClble from the fund. whether such collection·

11 is made prior or subsequent to entry of judgment against [such]

the employer. shall be deemed in payment of and applicable first

13 in satisfaction of any compensation and benefits due from [such]

the employer with respect to [such] the claim and security

15 demand. if any, in connection therewith and only when [such] the

obligations are satisfied in full shall the balance of said sums

17 collected. if any. be deemed payment in satisfaction of and

applicable to the assessments above prescribed !!.l this section.

19 All sums recovered from uninsured defaulting empillyers on

judgments entered for failure to pay assessments as hereinafter

21 provided and for failure to pay compensation and benefits which

were paid from the [fund herein created.] "uninsured employer's

23 fund.: shall upon [such] recovery be paid into [said] that fund.

d. As used in this section. "net direct premiums" means gross

25 workers' compensation and employer's liability insurance

2..remiums written. less return premiums thereon and dividends

27 credited or paid policyholders.

2. Section 11 of P.L. 1986. c. 126 (C.34:15-120.2) is amended

29 to read 88 follows:

11. a. In any case in which a claim for compensation is filed

31 pursuant to the provisions of [chapter 16 of Title 34 of the

Revised Statutes] the workers' compensation act. R.S. 34:15-1

33 et Seg. and the employer has failed to secure the payment of

compensation as required by [section] R.S. 34:15-71 or [section]

36 R.S. 34:16·72 [or the Revised statutes] and to make payment
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1 of compensation according to the tenns of any award within 45

days thereafter and fails or refuses to deposit with the director

3 within 10 days aftp.r demand the commuted or estimated value

of the compensation payable Wlder the award as security for

5 prompt and convenient payment of [such) compensation

periodically as it accrues. then [and in such event). unless a

7 notice of appeal has been timely filed. the award shall be

payable out of the .. uninsured [employers' fWld.·' but no extra

9 compensation or death benefit pursuant to section ]4:15-10 shall

be payable from the] emplover_s fund."

11 b. Benefit payments from the "Wlinsured employer' s fWlci~

may include:

13 (1) Compensation for reasonable medical expenses covered by

the workers' compensation act. R.S. 34:15-1 et seg.; and

15 (2) Compensation for temporary disability as provided in

subsection a. of R.S. 34:15-12.

17 c. Benefit payments from the "Wlinsured employer's fund

shall not include:

19 (1) Any compensation not included in the award of judgment

upon which a claim against the fund is made;

21 (2) Extra compensation or death benefits pursuant to R.S.

34:15-10.

23 d. Temporary disability benefits paid from the "uninsured

employers fund" shall be offset or reduced by an amount equal

25 to the amount of disability benefits received by the claimant

pursuant to the federal Old-Age Survivors' and Disability

27 Insurance Act (42 U.S.C. § 401 et al.1.

e. Benefits shall be paid to a claimant from the 00 uninsured

29 employer's fund" only if the claimant: (1) Was, at the time of

the injUry or death. an employee perfonning service for an
31 employer outside of casual emplOyment as defined in R.S.

34:15-36; and (2) Did not recover full compensation for

33 reasonable medical expenses and temporary disability benefits

from the uninsured defaulting employer.

35 3. Section 13 of P.L. 1986, c. 126 (C.34 :15-120.4) is amended

to read as follows:

37 !J. After an award has been entered Bgainst en employer for

compensation under any provision of the workers' compensation

39 act, R.B. 34:15-1 et 1!l'J and the Director of the Division of
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Workers' Compensation has filed an order for payment of

compensation and assessments with the Clerk of the Superior

3 Court pursuant to section 12 of P.L. 1966. c. 126 (C.34:15-120.3)

as a result of the emplu\'er' s failure to provide lawful

5 ~omperL..ation, tl!p claimant may apply tQ the Commissioner of

Labor for compensatiQn from the uninsured employer"s fund" in

7 accord;ance WI th the orocedures established by the

Comll}issioncr of Labor pursuant to section 16 or P.L. 1966. c.

9 126 (C.34:15-120,il,

b. The Commissioner of Labor is charged with the

11 conservation o[ the assets of the "uninsured employer's fund."

Notwithstanding the provisions of any other section of this act.

13 no payments shall be made from the [uninsured employers') fund

except upon application to and approval by the [Commissioner of

15 Labor and Industry] commissioner. Review of any decision by

the commissioner shall be in accordance with [section] R.S.

17 34:15-66 [of the Revised Statutes).

c. The Commissioner of Labor shall hovt~ the authority to

19 establish rules for the review of claims against the "uninsured

employer's fund" and hire and reimburse medical and other

21 expert witnesses that are nec~ary to a proper conservation and

defense of the moneys in the f\Dld.

23 d. Upon being notified by the Commissioner of Labor that a.
decision of the commissioner regarding claims against the

25 "uninsured employer's fund" is being appealed pursuant to R.S.

34:15-66. the Attorney General. or his designee, shall defend the

27 fund.

e. The Commissioner of Labor may also emploY such

29 employees as may be required to maintain and conserve the

., uninsured employer' 5 fund," and may also employ legal counsel

31 to represent the fund and conduct investigations on behalf of the

fund.

33 [In no event. however. shall any payments be made from the

fund until the total amount therein exceeds $100,000.00, and

35 thereafter only to the extent of the amount in the fund

exceeding $100,000.00, and, in any case, only for inturil8 and

3'1 deaths resulting therefrom occurring after the fund t'lich.
$100,000,00]

39 4. section 1& of P.L. 1968, c. 126 (0.34:t6-120,8) il amended

to reAd 88 follows:



1 15. The commissioner shall annually submit dIl accounting of

the "wlinsured employer's flIDd~ to the State Treasurer ~d to

3 the~roprjations and labor committees of both houses of the

State Legislature. The report to the Legislature shall include

5 thp. folll!wing infonnation: an estimate of the total amolIDt at

benefits paid from the fund in the preceding calendar year; an

7 estimate of the total amount of henen ts paid from the fund in

the preceding calendar year; an estimate of the benefits that

9 may be paid from the fund i.n the current calend~~ar; a

detennination of the average cost to emplovers in the Sta~

11 a per employee basis, of providing benefits _through the

"uninsured employer's fund": and a determination of the amount

13 of money drawn from the fund during the preceding calendar

year for administrative purposes pursuant to section 8 of

15 P.L. . c. (C. ) (now pending before the

Legislature as the bill). Payments to applicants from [said) the

11 fund shall be made by the State Treasurer upG:l warrants of the

Commissioner of Labor [and Industry),

19 5. Section 16 of P.L. 1966. c. 126 (C.34:15-120.1) is amended

to read as follows:

21 16. The commissioner may make all [necessary] rules and

regulations necessary for the processing and payment of

23 compensation out of the "uninsured [employers) employer's

flDld. "

25 The commissioner shall promulgate, in accordance with the

"Administrative Procedure Act," P.L. 1968. C. 410 (C.52:14B-l

21 et seq.), regulations to establish and administer an application

and review process for claims made against the fund.

29 6. section 11 of P.L. 1966, c. 126 (C.34:15-120.8) is amended

to read as follows:

31 11. The liability of the "uninsured [employers') emploYer's

fund" and the State with respect to payment of any

33 compensation, benefits, expenses, fees for disbunements

properly chargeable against the fund shall be limited to the •

3& Ulets in the fund as exceed [$100,000.001 $50,000.00. and the,
fund and the State shall not otherwise in any way or manner be

37 liable for the Making of any such payment.

I • , • • 7
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7. (New section) If an employer fails to provide

cornpensaHon to an employee or his beneficiaries as required by

chapter 15 of Title 34 of the Revised Statutes, the employee,

who has sustained a compensable injury or died as a result of his

employment. or his beneficiaries may bring an action against the

employer to recover all or part of any damages and costs

sustained by the employee for any injury or death which has

been deemed compensable under the workers' compensation act,

R.S. 34: 15-1 et seq., and for which the employee or his estate

has not received compensation from the "uninsured employer's

fund."

8. (New section) In any fiscal year during whi£h benefit

payments are made from the "uninsured employer's fWld" the

Commissioner of Labor shall apply an amount equal to $100.00

for each employee to whom such benefits have been paid from

the fund toward the expenses of the Department of Labor

arising from the administration of those bo:.lefit payments· and

the fund. However, the total amount withdrawn from the fund

to cover administrative expenses shall n9t exceed $10,000.00

dUring any fiscal year,

9. (New section) Notwithstanding the provisions of any other

law, the Division of Workers' Compensation shall use every

available administrative means to ensure that benefit payments

from the .. uninsured employer I s fWld"· are paid only to

individuals who meet the eligibility requirements. of the

Workers' compensation act. a.s. 34:15-1 et seq., and that

persons who are required to make payments pursuant to the
workers' compensation act have provided lawful compensation

and paid any penalty, fine, or assessment imposed pursuant to

that act.

10. (New section) The burden shall be upon the claimant to

immediately notify the Director of the Division of Workers'

Compensation in writing of any increase or decrease in hia
lnc:ome that may affect his eUlibility for benefits payable from

the "uninsured employer' 8 fund. It 10 days after notice hu been
given to the claimant ad the Attomey Ceneral, the director may

modify or terminate an award paid from the lund as conditio..
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1 may require. Any pa}ment to a claimant pursuant to this article

which is later detennined by the Commissioner of Labor to have

3 been procured by fraud, mistake. or an unreported change in

condition. shall be recovered from the claimant and deposited in

5 the fund.

11. (New section) The Commissioner of Labor shall, on

7 behalf of the "uninsured employer's fund," exhaust all remedies

at law against the uninsured delinquent employer of the

9 claimant to collect the amount of any award to the claimant

paid by the fund.

11 12. (New section) Nothing in this act, P. L. ,c,

(C. ) (now pending before the Legislature as this bill),

13 shall affect the obligations of insurance carriers or self-insured

employers imposed by any other section of the workers'

15 compensation act, R.S. 34:15-1 et seq.

13. R.S. 34:15-79 is amended to read as follows:

17 34:15-79. An employer who [shall iail] willfully fails to

provide the protection prescribed in this article shall be guilty

19 of a [misdemeanor] crime of the fourth degree, and upon

conviction thereof shall be pWlished by a fine of not [more] less

21 than $1,000.00 or by imprisonment for not more than [60] 90

days or by both [such] the fine and imprisonment[, and in]: In

23 cases where a [workmen's] workers' compensation award in the

Division of [Workmen's] Workers' Compensation of New Jersey

26 against the defendant is paid at the time of the sentence, the

court may suspend sentence upon [such] that defendant and

27 place him on probation for any period with an order to pay [said]

the delinquent compensation award to the claimant through the

29 probation office of the county. Where the employer is a

corporation, the president, secretary, and the treasurer thereof

31 who are actively engaged in the corporate business shall be

liable for failure to secur£: the protection prescribed by this

33 article, Any contractor placing work with a subcontractor shall,

in the event of the subcontractor's failing to carry [workmen's)

35 workers' compensation insurance as required by this article,

become liable for any compensation which may be due an

31 employee or the dependents of a deceassd employee of a

subcontractor. The contractor shall then have a right of action

39 against the subcontractor for reimbursement.
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1 All fines collected under the terms of this [clause] section

shall be paid to the State Treasurer and credited on the records

3 of the State Comptroller to the account of the [Rehabilitation

Commission for Physically Handicapped Persons] Division of

5 Vocational_ Rehabilitation Services in the Department of Labor,

to be used in carrying out the provisions of [chapter 16 of this

7 Title 34:]6-1, et seq.] P.L. 1955, c. 64 (C.34:16-20 et sP.q.).

The [director] Director of the Division of Workers'

9 Compensation, or any officer or employee of the division

designated by him, upon finding that an employer has failed for

1] a period of not lp.ss than ] 0 consecutive days to make the

provisions for payment of compensation required by [sections]

13 R.S. 34:15-71 and R.S. 34:15-72 [of this Title], may impose upon

[such] tha! employer, in addition to all other penalties, fines or

15 assessments provided for in chapter 15 of Title 34 of the

Revised Statutes or in any supplement thereto, an assessment in

17 the amount of [$25.00] $1,000.00 and when [such] the period

exceeds 20 days, an additional assessment of [$25.00] $1,000.00

19 for each period of 10 days thereafter[, but no employer shall be

assessed more than $100.00 at anyone time]. All assessments

21 under this act shall be collectible in a court of competent

jurisdiction in a summary civil proceeding and shall be aid into

23 the "uninsured [employers'] employer' s fund."

14. This act shall take effect immediately but shall remain

25 inoperative until the enactment into law of Assembly Bill No.

4089 of 1987, and shall apply only to compensable injuries or

27 deaths occurring on or after the operative date of this act.

29

STATEMENT

31

This bill makes various changes in the funding base,

33 administrative arrangements', and benefit system of the

"uninsured employer's fund," a fund created within the State's

35 workers' compensation act. R.S. 34:15-1 et seq., to provide

benefit payments to injured workers or the beneficiaries of

37 deceased workers whose employers fail to provide compensation

as requir~d b~ tLr \\orKf'r<,· compensCltiol1 act.

fJ/l~Y
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Under the bitl, the ,. LUlinsured employer· s fund" Will receive

revenues from two primary sources: (1} dn drillual surcharge

upon each workers· com pensa tion and ern p~()ye r' s liabili ty

insurance policyholder and self --insured employer !ll the State.

except the State and its political subdivisions; Jnd (2) penalties

imposed upon uninsured defaulting employers. This bill will

become effective only upon the enactment of another bill

establishing a new financing system for the Second Injury Fund.

This bill also establishes new penal ties for uninsured

delinquent employers who violate the workers' compensatiun

act. An employer who fails to provide lawful compensation is

subject under the substitute to a fine of now less than $1,000.00.

or imprisonment for 90 days. or both. Under current law, the

employer is subject to a fine up to $1,000.00, or imprisonment

for 60 days, or both. In addi tion to these fines and penalties, the

Director of the Division of Workers' Compensation may also

impose supplemental penalties and fines up to a maximum of

$1,000.00 for compensation unpaid for a 10-day period and up to

maximum of $1,000.00 for each 10-day period thereafter.

Current law permits penalties $25.00 for these respective

periods. The director may also impose assessments ranging

between $150.00 to $1,500.00.

This bill also requires the Commissioner of Labor to conserve

and defend the assets of the fund, to establish a review

procedure for claims made against the fund, to hire legal and

medical experts to protect the fund, and to employ legal counsel

to represent the fund and conduct investigations on behalf of the

fund.

The bill further provides that the benefits payable from the

uninsured employer's fund will:

(1) Be limited to reasonable medical expenses and temporary

disabili ty benefits;

(2) Not include death benefits or extra compensation for the

unlawful employment of minors;

(3) Be offset by any social security payments received by the

claimant; and

(4) Be payable only if the injury or death occurred in a type

of employment that was not casual and if the claimant did not

recover full compensa tion for reasonable medical expenses and

temporary disability benefits from the uninsured defaulting

employer.
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ASSEMBLY LABOR COMMITTEE

STATEMENT TO

ASSEMBLY COMMITTEE SUBSTITUTE FOR

ASSEMBLY, No. 1784

STATE OF NEW JERSEY

DATED: JANUARY 28,1988

The Assembly Labor Committee reports favorably Assembly

Committee Substitute No. 1784.

This substitute makes various changes in the funding base,

administrative arrangements, and benefit schedule of the

"uninsured employer's fund," a fund crea ted wi thin the workers'

compensation system to provide payments ~o workers whose

employers fail to provide compensation as required by the

workers' compensation law, R.S. 34:15-1 et seq.

Under the substitute the uninsured employer's fund will

receive revenues from two sources: (1) an annual surcharge upon

workers' compensation and employer's liability insurance

policyholders and self-insured employers, except the State and its

political subdivisions; and (2) penalties imposed upon uninsured or

defaulting employers.

The annual surcharge created by the substi tute is to be levied

by the Commissioner of Labor on January 1 of 1989 and of each

year thereafter, if the commissioner determines that the

uninsured employer's fund will have a balance of $500,000.00 or

less at the end of the preceding calendar year. The total amount

of the surcharge imposed on January 1st is to equal 150% of the

moneys estimated by the commissioner to be payable from the

fund during the l1ext preceding calendar year. The annual

surcharge is to be apportioned and .collected in the same manner

as the annual surcharge created by Assembly Bill No. 2210 of

1988. Under the substitute any policyholder, self-insured

employer, or insurer failing to make a lawfully required report,

payment, or transfer within 30 days of the stipulated deadline is

subject to a penal ty of 0.5% of the amount of the annual

surcharEe unreported. unp1id. or untrd!1sfcrred.
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The substitute also increases the penalties for employers who

fail to provide compensation or to provide the protection

prescribed by the workers' compensation law. An employer who

fails to secure compensation is subject under the substitute to a

fine of not less than $1,000.00, up to a maximum of $5,000.00 in

anyone claim. (Under current law, the employer is subject to a

fine up to $150.00 up to a maximum of $1,500.00 in anyone

claim.) In addition, the subs-t-i-tute changes the penalty for

employers who fail to provide the protection required by the

workers' compensation law. Under the substitute, an employer

who willfully fails to provide protection prescribed by law is

guilty of a crime of the fourth degree. (Under current law, the

violation is deemed a misdemeanor, punishable by a fine of not

more than $1,000.00 or by imprisonment for not more than 90

days, or both.) The substitute also authorizes the Director of the

Division of Workers' Compensation to impose supplemental

penalties and fines, up to $1,000.00, if an employer fails to make

the provision for payment required by R.S. 34: 15-71 and R.S.

34:15-72 for a 20-day period, and up to a maximum of $1,000.00

for each 10-day period thereafter. (Current law penni ts

penalties of $25.00 for these respective periods.) All penalties

and fines collectible under these provisions are to be deposi ted in

the uninsured employer's fund.

The substitute further provides that the Commissioner of Labor

shall conserve and defend the assets of the fund, establish a

review procedure for claims made against the fund, hire legal and

medical experts to protect the fund, and employ legal counsel to

represent the fund and conduct investigations on behalf of the

fund. The substitute requires the Division of Workers'

Compensation to use every available administrative means to

ensure that benefits payments from the fund are provided only to

eligible individuals. and requires the recipient of those payments

to notify the division in writing Df any change in income that may

affect the recipient's eligibility for compensation from the fund.

If the Director of the Division of Workers' Compensation

provides to the claimant and the Attorney General written notice

of his determination to terminate or modify an award payable

from the fund, the director may, after ten days. tenninate or

modify the award. d:; conditions may require.

. .
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Finally, the substitute specifies that the benefits payable from

the uninsured employer' s fund will:

1) Be limited to reasonable medical expenses and

temporary disabili ty bene fi ts;

2) Not include death benefits;

3) Not include extra compensation for the unlawful

employment of minors;

4) Be offset or reduced by social secur-i-ty payments

received; and

5) Be payable only if the injury or dea th occurred in a

type of employment that was not casual and the

claimant has not recovered full compensation for

reasonable medical expenses and temporary

disability benefits from the uninsured defaulting

employer.

The substitute will not become operative until enactment into

law of Assembly Bill No. 2210 of 1988.



SENATE LABOR, INDUSTR Y AND PROFESSIONS COMMITTEE

STATEMENT TO

ASSEMBLY COMMITTEE SUBSTITUTE FOR

ASSEMBLY, No. 1784

STATE OF NEW JERSEY

DATED: FEBRUARY 29, 1988

This bill makes yarious changes in the funding base,

administrative arrangements, and benefit schedule of the

"uninsured employer's fund," a fund created within the workers'

compensation system to provide payments to workers whose

employers fail to provide compensation as required by the

workers' compensation law, R.S. 34:15-1 et seq.

Under the bill the uninsured employer's fund will receive

revenues from two sources: (1) an annual surcharge upon

workers' compensation and employer's liability insurance

policyholders and self-insured employers, except the State and its

political subdivisions; and (2) penalties imposed upon uninsured or

defaulting employers.

The annual surcharge created by the bill is to be levied by the

Commissioner of Labor on January 1 of 1989 and of each year

thereafter, if the commissioner detennines that the uninsured

employer's fund will have a balance of $500,000.00 or less at the

end of the preceding calendar year. The total amount of the

surcharge imposed on January 1st is to equal 150% of the moneys

estimated by the commissioner to be payable from the fund

during the next preceding calendar year. The annual surcharge is

to be apportioned and collected in the same manner as the annual

surcharge created by Assembly Bill No. 2210 of 1988.

The bill specifies that the benefits payable from the uninsured

employer's fund will:

a. Be limited to reasonable medical expenses and

temporary disabili ty benefi ts;

b. Not include death benefits;

c. Not include extra compensation for the unlawful

employment of minors;

d. Be offset or reduced by social security payments

received; and
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e. Be payable only if the injury or death occurred in a

type of employment that was not casual and the

claimant has not recovered full compensation for

reasonable medical expenses and temporary

disability benefits from the uninsured defaulting

employer.

Currently the fund, if it has the money, will pay any of the

benefits available to injured workers under the workers I

compensation law, including medical expense benefits,

permanent-partial disability benefits, permanent-total disability

benefits, and temporary disability benefits.

The bill increases the penalties for employers who fail to

provide compensation or to provide the protection prescribed by

the workers' compensation law. An employer who fails to secure

payment of compensation with respect to a claim is subject to a

fine of $1,000.00, plus an assessment of 15% of the award made

in each claim, except the assessment cannot exceed $5,000.00 for

anyone claim. Under current law, the employer is subject to fine

of $150.00, plus an assessment of 15% of the award made in each

claim, except the assessment cannot exceed $1,500.00 for any

one claim. Under the bill the general penalty provision of the

workers' compensation law, R.S. 34:15-79, is amended to provide

that an employer who willfully fails to provide protection

prescribed by the workers' compensation law is guilty of a crime

of the fourth degree. Under current law, this violation is deemed

a misdemeanor, punishable by a fine of not more than $1,000.00

or by imprisonment for not more than 60 days, or both. As under

current law, any fines collected are to be deposited with the

Division of Vocational Rehabilitation Services in the Department

of Labor. The bill also amends this same section to authorize the

Director of the Division of Workers' Compensation to impose an

assessment of $1,000.00 if an employer fails to make the

provision for payment required by R.S. 34:15-71 and R.S.

34:15-72 for a period of not less than 10 days or more than 20

days, and an assessment of $1,000.00 for each 10-day period

thereafter. Current law permits assessments of $25.00 for these

respective periods. The assessments collectible under these

provisions are to be deposited in the uninsured employer I s fund.

,
I
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In addition to the fines and assessments set forth above, the

bill provides that if an employer fails to provide compensation as

required by the workers' compensation law, the employee or his

beneficiaries may bring an action against the employer to recover

damages and costs sustained by the employee for the

compensable injury or death, unless the employee or his estate

has received compensation from the uninsured employer's fund.

The bill further provides that the Commissioner of Labor shall

conserve and defend the assets of the fund, establish a review

procedure for claims made against the fund, hire legal and

medical experts to protect the fund, and employ legal counsel to

represent the fund and conduct investigations on behalf of the

fund. The bill requires the Division of Workers' Compensation to

use every available administrative means to ensure that benefit

payments from the fund are provided only to eligible individuals,

and requires the recipient of those payments to notify the

division in writing of any change in income that may affect the

recipient's eligibility for compensation from the fund. If the

Director of the Division of Workers' Compensation provides to

the claimant and the Attorney General written notice of his

determination to terminate or modify an award payable from the

fund, the director may, after ten days, terminate or modify the

award, as conditions may require.

The Department of Labor is allowed to charge administrative

expenses against the uninsured employer's fund at a rate of

$100.00 for each claim paid by the fund, with a limit of

$10.000.00 during any fiscal year.

The bill will not become operative until enactment into law of

Assembly Bill No. 2210 of 1988.
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ASSEMBLY COMMITTEE SUBSTITUTE FOR

AmmLY, No. i784

STATE OF NEW JERSEY
ADOPTED FEBRUARY 1.1988

By Assemblymen CHARLES and FOY

AN ACT concerning the "uninsured employer's fund." amending

R.S. 34:15-79. and amending and supplementing P.L. 1966. c.

126.

BE IT ENACTED by the Senate and General Assembly 0/ the

State 0/ New Jersey:

1. Section 10 of P. L. 1966. c. 126 (C.34: 15-120.1) is amended

to read as follows:

10. !:. There is hereby created a fWld which :;~lall be known as

the "uninsured employer's fWld" to provide for the payment of

awards against Wlinsured defaulting employers who fail to provide

compensation to employees or their beneficiaries in accordance

with the provisions of (this act) the workers' compensation law,

R.S. 34:15-1 et seq.

The fWld shan be administered, maintained, and disbursed by

the Commissioner of Labor as hereinafter provided.

~ For the purpose of establishing and maintaining this .

fund, the Commissioner of Labor shall impose on January 1,1989

and on the first day of each year thereafter, except as provided

below, an annual surcharge upon each workers' compensation

policyholder and employer's liabili ty insurance policyholder and

each self-insured employer insured pursuant to a.s. 34:15-71.

Each workers' compensation and employer's liability insurance

policyholder and self-insured employer shall be liable for

payment of the annual surch,rae in accordance with the

provisions of this section and all reBUlations promulsated

pursuant thereto. The annual surcharge imposed under this

section shall apply to all workers' compensation and emploYer's

liability insurance policies written or renewed or, in the cue of

self-insured employers, to coverage provided on or after January

1, 1989. However. the surcharge shall not applYj to anY

EXPLANATION--Katt.r .nc10••d In bold-flc.d br.ck.t. [thuI) In th•
•bow. bt11 ts not .n.ct.d .nd Is Intend.d to b. o-ttt.d In th. , •••

Katt.r und.rltn.d thus Is n....tt.r.

,
1

I
I
l



f .

I
If"

t 3~

\
5

7

9

11

13

15

17

19

21

23

25

21

29

31

33

35

37

2

reinsurance or retrocessional transaction: to the State or any

political subdivision thereof which acts as a s~lf-insured

employer. or to any political subdivision thereof or to any

workers' compensation endorsement required pursuant to section

1 of P.L. 1979, c. 380 (C. 17:36-5.29).

!L_ the Commissioner of Labor detennines, pursuant to

paragraph (2) of this subsection b., that the "uninsured

employer's fund" will have to its credit a sum in excess of

$500,00000 at the end of any calendar year, the annual surcharge

shall be suspended for the next following year and its collection

not resumed until the calendar year immediately following any

calendar year in which the balance in the fund is reduced below

$500,000.00.

(2) For the calendar year 1989, the total amoWIt of the

surcharge levied by the commissioner shall be $500,000.00. On

September 1 of 1989 and of each year thereafter, the

Commissioner of Labor shall estimate the amount of benefits

that have been paid and will be paid from the "uninsured

employer's fund" during that calendar year, and shall calculate in

consultation with the Commissioner of Insurance, the total

amoWIt of the annual surcharge for the "uninsured employer's

fWId" to be levied during the next following calendar year upon

all workers I compensation and employer's liability insurance

policyholders and self-insured employers pursuant to paragraph

(1) of this subsection b. The total amoWIt of the annual surcharge

shall equal 150% of the moneys estimated by the Commissioner

of Labor to be payable from the "WIinsured employer's fWId"

during the calendar year preceding the y~ar during which the

annual surcharge will be imposed.

(3) The total amoWIt of the annual surcharge calculated

pursuant to paragraph (2) of this subsection b. shall be added to

the aggregate annual surcharge amoWIt to be levied upon and

apportioned among all workers' compensation and employer's

liability policyholders and self-insured employers pursuant to R.S.

34: 15-94, and be levied and apportioned in the same manner as

the annual surcharge for the Second Injury Fund as proVided in

R.S. 34:15-94. The surcharge to be collected from policyholders

and self-insured emplo¥,'lfs pursuant to this section shall)
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1 however. be stated separately on the policy or billing statement

and the amoWlt of the surcharge as applied pursuant to this

3 section shall not be subject to reduction for special adjustment

and supplem~ntal benefits paid or payable Wlder the workers'

5 compensation law. R.S. 34: 15-1 et seq.

(4) As used in this subsection, "policyholder" means a holder of

7 a workers' compensation and employer's liability insuranc~

policy insured by an insurer that is a domestic. foreign or alien

9 mutual association or stock company writing workers'

compensation or employer's liability insurance on risks located in

11 this State and subject to premium taxes pursuant to P.L. 1945. c.

132 (C. 54:18A-l). "Self-~nsured employer" means an employer

13 which self-insures for workers' compensation or employer's

liability insurance pursuant to the provisions of R.S. 34:15-77.

15 (5) All moneys collected pursuant to this section shall be

deposited in the "uninsured employer's fund." Collection of the

17 annual surcharge shall be under the authori ty of the

Commissioner of Labor as defined in R.S. 34:15-94.

19 ~ [the director] The Director of the Division of Workers '

Compensation upon rendering a decision with respect to any

21 claim for compensation under chapter 15 of Title 34 of the

Revised Statutes that the employer liable therefor has failed to

23 secure the payment of compensation with respect [thereto] to a

claim in accordance with [section) R.S. 34:15-71 or [seclion] R.S.

25 34:15-72 [of the Revised Statutes]. shall impose [an assessment in

the sum] a penallY of [$150,00) $1,000.00 against the employer
21 and direct its payment into the "uninsured employer's fund: in

cormection with each such claim. The director shall also impose

29 an additional assessment of 150/0 of the award or awards made in
each [such] claim[,such additional assessment not to]. This

31 additional assessment shall not exceed, however, the sum of

[$1,500.00] $5,000.00 in anyone claim, and shall [direct that such

33 additional assessment also] be paid into the ·'W1in.ured

employer' sfund.,:

35 If the employer (shall faill fails to pay these aS5essments into

the fund within 10 dayR after date of mailing of notice thereof to

31 him, [such default] this shall constitute a default in payment of

compensation dUfl pursuant to the provisions of [section 40 of
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judgment therefor shall be entered m accordance therewithl. all

other provisions of said section to be deemed applicable with

respect thereto. except to the extent that said provisions may be

clearly inconsistent with the provisions of this section).

All sums collected from an uninsured defaulting employer with

respect to any claim for compensation referred to in this section

but not payable from the fund. whether such collection is made

prior or subsequent to entry of judgment against [such] the

employer. shall be deemed in payment of and applicable first in

satisfaction of any compensation and benefits due from [such] the

employer with respect to [such] the claim and security demand. if

any. in connection therewith and only when [such] the obligations

are satisfied in full shall the balance of said sums collected. if

any. be deemed payment in satisfaction of and applicable to the

assessments above prescribed in this section.

All sums recovered from uninsured defaulting employers on

judgments entered for failure to pay assessments as hereinafter

provided and for failure to pay compensation and benefits which

were paid from the [fund herein created.] "uninsured employer' s

fund.::' shall upon [such] recovery be paid into [said] that fund.

(cf: P.L. 1966. c. 126 s. 10).

2. Section 11 of P.L. 1966. c. 126 (C. 34:15-120.2) is amended

to read as follows:

11. a. (n any case in which a claim for compensation is filed

pursuant to the provisions of [chapter 15 of Title 34 of the

Revised Statutes] the workers' compensation law, R.S. 34:15-1 et

seg .• and the employer has failed to secure the payment of

compensation as required by [section] R.S. 34:15-71 or [section)

R.S. 34:15-72 [of the Revised statutes) and to make payment of

compensation according to the tenns of any award within 45 days

thereafter and fails or refuses to deposit with the director within

10 days after demand the commuted or estimated value of the

compensation payable under the award as security for prompt and

convenient payment of [such] compensation periodically as it

accrues. then [and in such eventl. unless a notice of appeal has

been timely filed. the award shall be payable out of the

"uninsured [employers' fwad." but no extra compensation or

j
I
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death benefit pursuant to section 34: 15-10 shall be payable from

the] employer s fund. ~

3 b. Benefit payments from the "uninsured employer's fund"

may include:

5 111 Compensation for reasonable medical expenses covered by

the workers' compensation law. R.S. 34:15-1 et seg.: and

7 (2) Compensation -for temporary disability as provided in

subsection a. of R.S. 34:15-12.

9 c. Benefit payments from the "uninsured employer's fund"

shall not include:
11 (IJ Any compensation not included in the award or judgment

upon which a claim against the fund is made:

13 (2) Extra compensation or death benefits pursuant to R.S.

34:15-10.

15 d. Temporary disability benefits paid from the "'minsured

employers fund" shall be offset or reduced by 0\0 amount equal to

17 the amount of disability benefits received by the claimant

~uant to the federal ··Old-Age. Survivors' and Disability

19 Insurance Act" (42 U.S.C. § 401 et al.).

e. Benefits shall be paid to a claimant from the "uninsured

21 employer's fund" only if the claimant: (1) Was. at the time of the

injury or dea lh, an employee performing service for an employer
t

23 outside of casual employment as defined in R.S. 34:15-36; and (2)

Did not recover full compensation fot reasonable medical

25 expenses and temporary disability benefits from the uninsured

defaulting employer.

27 (cf: P.L. 1966. c. 126, s. 11)

3. Section 13 of P.L. 1966, c. 126 (C. 34:15-120.4) is amended

29 to read as follows:

a. After an award has been entered against an employer for

31 compensation under any provision of the workers' compensation

law; R.S. 34:~5-1 et s~d the Director of the Division of

33 Workers' Compensation has filed an order for payment of

compensation and assessments with the Clerk of the Superior

35 Court 'pursuant to section 12 of P.L. 1986, c. 126 (C. 34:15-120.3)

as a result of the employer' s failure to provide lawful

37 C'.ompensation. the claimant may apply to the Commissioner 01
Labor for compensation frorn the "uninsured emplorer". lund" in

39 accordance with the procedures establlshed by the Cornrni...tontl
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of Labor pursuant to se<:tion 16 of P.L. 1966. c. 126 (C.
34: 15-120.7).

b. The Commissioner of Labor is charged with the

conservation of the assets of the ~ uninsured employer's fund. "

Notwithstanding the provisions of any other section of this act.

no payments shall be made from the [uninsured employers') fund

except upon application to and approval by the [Commissioner of

Labor and h1dustry] commissioner. Review of any decision by the

commissioner shall be in accordance with [section) R.S. 34:15-66

[of the Revised Statutes].

c. The Commissioner of Labor shall have the authority to

establish roles for the review of claims against the ~uninsured

employer's fund" and hire and reimburse medical and other

expert witnesses that are necessary to a proper conservation and

defense of the moneys in the fund.

d. Upon being notified by the Commissioner of Labor that a

decision of the commissioner reg~rd.ing claims against the

"uninsured employer's fund" is being appealed pursuant to R.S.

34:15-66. the Attorney General, or his designee, shall defend the

fund.

e. The Commissioner of Labor may also employ such

employees as may be required to maintain and conserve the

"uninsured employer' s fund," and may also employ legal cOlDlSel

to represent the fund and conduct mvestigations on behalf of the

fund.
[In no event. however, shall any payments be made from the

fund until the total amount therein exceeds $100,000.00, and

thereafter only to the extent of the amount in the fund exceeding

$100.000.00. and. in any' case. only for injuries and deaths

resulting therefrom occurring after the fund reaches $100.000.00.]

(cf: P.L. 1966. c. 126, s. 13)

4. Section 15 of P.L. 1966. c. 1Z6 (C. 34:15-120.6) is amended

to read as follows:
15. The commissioner shall annually submit an accounting of

the "uni~sured emploYer's fund: to the State Treasurer and to

• the appropriations and labor committees of both houses .'1!..!b!
State Legislature. The report to the Legislature shall include the

following infonnation: an estimate of the total imow'\t of

benefits paid from the fund in the precedins calendar Bari an
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estimate of the total amount of benefits paid from the fund if!

the preceding calendar vear; an estimate of the benefits that may

be paid from the fund in the current calendar year: a

detennination of the average cost to employers in the State. on a

per employee basis. of providing benefits through the "uninsured

employer's fund;" and a detennination of the amount of money

drawn fmm the fund during the preceding calendar year for

administrative purposes pursuant to section 8 of P.L. . c.

(c. ) (now pending before the Legislature as the bill).

Payments to applicants from [said] the fund shalJ be made by the

State Treasurer upon warrants of the Commissioner of Labor land

Industry].

(cf: P.L. 1966. c. 126, s. 15)

5. Section 16 of P.L. 1966, c. 126 (C. 34:15-120.7) is amended

to read as follows:

16. The commissioner may make ail (necessary] rules and

regulations necessary for the processing and payment of

compensation out of the "uninsured [employers] employer' s fund."

The commissioner shall promulgate. in accordance with the

"Administrative Procedure Act," P.L. 1968. c. 410 (C. 52:148-1

et seq.). regulations to establish and administer an application

and review process for claims made against the fund.

(cf: P.L. 1966. c. 126. s. 16)

6. Section 17 of P.L. 1966. c. 126 (C. 34:15-120.8) is amended

to read as follows:

17. The liability of the "uninsured [employers'] employer's

fund" and the State with respect to payment of any

compensation, benefits, expenses, fees for disbursements properly

chargeable against the fWld shall be limited to the assets in the

fWld as exceed [$100,000.00] $50,000.00. and the fWld and the

State shall not otherwise in any way or manner be liable for the

making of any such payment.

(cf: P.L. 1966, c. 126, s. 17)

7. (New section) If an employer fails to provide compensation '

to an employee or his beneficiaries as required by chapter 15 of

Title 34 of the Revised Statutes, the employee, who has sustained

a compensable injury or died as a result of his employment, or his

beneficiaries may bring an action against the employer to recover

all or part of any damages and costs sustained by the employee
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for any injury or death which has been deemed compensable under

the workers' compBosation law, R.S. 34:15-1 et seq., and for

which the employee or his estate has not received compensa~ion

from the "uninsured employer' s fund."

8. (New section) In any fiscal year during which benefit

payments are made from the "uninsured employer's fund," the

Commissioner of Labor shall apply an amount equal to $100.00

for each employee to whom such benefits have been paid from

the fund toward the expenses of the Department of Labor arising

from the administration of those benefit payments and the fund.

However, the total amount withdrawn from the fund to cover

administrative expenses shall not exceed $10,000.00 during any

fiscal year.

9. (New section) Notwithstanding the provisions of any other

law, the Division of Workers' Compensation shall use every

available administrative means to ensur~ that benefit payments

from the "uninsured employer' s fund" are paid only to individuals

who meet th~ eligibility requirements of the workers'

compensation law, R.S. 34:15-1 et seq., and that persons who are

required to make payments pursuant to the workers'

compensation law have provided lawful compensation and paid

any penalty, fine, or assessment imposed pursuant to that law.

10. (New section) The burden shall be upon the claimant to

immediately notify in writing the Director of the Division of

Workers' Compensation of any increase or decrease in his income

that may affect his eligibility for benefits payable from the

"lDlinsured employer's fund." 10 days after notice has been given

to the claimant and the Attorney General, the director may

modify or tenninate an award payable from the fund as

conditions may require. Any payment to a claimant pursuant to

this 1988 amendatory and supplementary act which is later

detennined by the Commissioner of Labor to have been procured

by fraud. mistake. or an unreported change in cnnrlitio!1. shall be

recovered from the claimant and deposited in the fund,

11. (New section) The Commissioner of Labor shall, on behalf

of the "uninsured employer I s fund." exhaust all remedies at law
against the uninsured delinquent employer of the claimant to

collect the amount of any award to the claimant paid by the fund.

..
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12. tNew section) Nothing in this act. P. L. . c. (C.
(now pending before the Legislature as this bill). shall affect the

3 obligations of insurance carriers or self-insured employers

imposed by any other section of the workers' compensation law.

5 R.S. 34:15-1 et seq.

13. R.S. 34:15-79 is amended to read as follows:

7 34:15-79. An employer who [shall fail) willfully fails to provide

the protection prescribed in this article shall be guilty of a

9 [misdemeanor and upon conviction thereof shall be pWlished by a

fine of not more than $1,000.00 or by imprisonment for not more

11 than 60 days or by both such fine and imprisonment. and in] crime

of the fourth degree. In cases where a [workmen's] workers'

13 compensation award in the Division of [Workmen's] Workers'

Compensation of New Jersey against the defendant is paid at the

15 time of the sentence, the court may suspend sentence upon [such]

that defendant and place him on probation ~oi!' any period with an

17 order to pay [said] the delinquent compensation award to the

claimant through the probation office of the county. Where the

19 employer is a corporation. the president. secretary. and the

treasurer thereof who are actively engaged in the corporate

21 business shall be liable for failure to secure the protection

prescribed by this article. Any contractor placing work with a

23 subcontractor shall, in the event of the subcontractor's failing to

carry (workmen' 5] workers' compensation ins~rance as ('equired

25 by this article, become liable for any compensation which may be

due an employee or the dependents of a deceased employee of a

27 subcontractor. The contractor shall then have a right of action

against the subcontractor for reimbursement.

29 All fines collected Wlder the tenns of this [clause] section shall

be paid to the State Treasurer and credited on the records of the

31 State Comptroller to the account of the [Rehabilitation

Commission for Physically Handicapped Persons] Division of

33 Vocational Rehabilitation Services in the Department of Labor.

to be used in carrying out the provisions of (chapter 16 of this

35 Title 34:16-1, et seq.] P.L. 1955, c, 64 (C. 34:16-20 et s~.).

The [director) Director of the Division of Worke~

37 Compensation, or any officer or employee of the division

designated by him. upon findlns that an employer has failed for 8

39 period of not less than 10 consecutive days to make the provisions
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for payment of compensation required by [sections] R.S. 34:15-71

and R.S. 34:15-12 lof this Title]. may impose upon [such] that

employer. in addition to all other penalties. fines or assessments

provided for in chapter 15 of Title 34 of the Revised Statutes or

in any supplement thereto. an assessment in the amount of

[$25.001 11.000.00 and when [such] the period exceeds 20 days, an

additional assessment of [$25.00] $1,000.00 for each period of 10

days thereafterl. but no employer shall be assessed more than

$100.00 at anyone time]. All assessments Wlder this act sh.,ll be

collectible in a court of competent jurisdiction in a :iummary civil

proceeding and shall be paid into the "uninsured [employers')

employer's fund.,::,

13 {cf: P.L. 1966. c. 126. s. 8}

14. This act shall take effect immediately but shall remain

15 inoperative until the enactment into law of Assembly Bill No,

2210 of 1988, and shall apply only to compensable injuries or

17 deaths occurring on or after the operative date of this act.

19

21

LABOR AND EMPLOYMENT

Workers' Compensation

23 Revitalizes the "Wlinsured employer's fund" for workers'

compensation.
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ASSEMBLY COMMITTEE SUBSTITUTE FOR

ASSEMBLY, No. 1784

STATE OF NEW JERSEY

ADOPTED FEBRUARY 1, 1988

Sponsored by Assemblymen CHARLES and FOY

1 AN ACT concerning the "uninsured employer's fund," amending

R.S. 34:15-79, and amending and supplementing P.L. 1966. c.

3 126.

5 BE IT ENACTED by the Senate and General Assembly of the

State of New Jersey:

7 1. Section 10 of P.L. 1966, c. 126 (C. 34:15-120.1) is amended

to read as follows:

9 10. ~ There is hereby created a fund which shall be known as

the "uninsured employer's fund" to provide for the payment of

11 awards against uninsured defaulting employers who fail to provide

compensation to employees or their beneficiaries in accordance

13 with the provisions of [this act] the workers' compensation law,

R.S. 34:15-1 et seg.

15 The fund shall be administered, maintained, and disbursed by

the Commissioner of Labor as hereinafter provided.

17 b. (1) For the purpose of establishing and maintaining this

fund, the Commissioner of Labor shall impose on January 1, 1989

19 and on the first day of each year thereafter, except as provided

below, an annual surcharge upon each workers' compensation

21 policyholder and employer's liability insurance policyholder and

each self-insured employer insured pursuant to R.S. 34:15-77.

23 Each workers' compensation and employer's liability insurance

policyholder and self-insured employer shall be liable for

25 payment of the annual surcharge in accordance with the

provisions of this section and all regulations promulgated

27 pursuant thereto. The annual surcharge imposed under this

section shall apply to all workers' compensation and employer's

29 liability insurance policies written or renewed or, in the case of

self-insured employers, to coverage provided on or after January

31 1, 1989. However, the surcharge shall not apply: to any

EXPLANATION--Matter enclosed in bold-faced brackets [thus] in the
above bill is not enacted and is intended to be omitted in the law.

Matter underlined thus is new matter.
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1 reinsurance or retrocessional transaction; to the State or any

political subdivision thereof which acts as a self-insured

3 employer; or to any workers' compensation endorsement required

pursuant to section 1 of P.L. 1979, c. 380 (C. 17:36-5.29).

5 If the Commissioner of Labor determines, pursuant to

paragraph (2) of this subsection b., that the "uninsured

7 employer's fund" will have to its credit a sum in excess of

$500,000.00 at the end of any calendar year, the annual surcharge

9 shall be suspended for the next following year and its collection

not resumed until the calendar year immediately following any

11 calendar year in which the balance in the fund is reduced below

$500,000.00.

13 (2) For the calendar year 1989, the total amount of the

surcharge levied by the commissioner shall be $500,000.00. On

15 September 1 of 1989 and of each year thereafter, the

Commissioner of Labor shall estimate the amount of benefits

17 that have been paid and will be paid from the "uninsured

employer's fund" during that calendar year, and shall calculate in

19 consultation with the Commissioner of Insurance, the total

amount of the annual surcharge for the "uninsured employer I s

21 fund" to be levied during the next following calendar year upon

all workers' compensation and employer's liability insurance

23 policyholders and self-insured employers pursuant to paragraph

(1) of this subsection b. The total amount of the annual surcharge

25 shall equal 150% of the moneys estimated by the Commissioner

of Labor to be payable from the "uninsured employer's fund"

27 during the calendar year preceding the year during which the

annual surcharge will be imposed.

29 (3) The total amount of the annual surcharge calculated

pursuant to paragraph (2) of this subsection b. shall be added to

31 the aggregate annual surcharge amount to be levied upon and

apportioned among all workers' compensation and employer's

33 liability policyholders and self-insured employers pursuant to R.S.

34:15-94, and be levied and apportioned in the same manner as

35 the annual surcharge for the Second Injury Fund as provided in

R.S. 34:15-94. The surcharge to be collected from policyholders

37 and self-insured employers pursuant to this section shall,

¥II Iii • r .• U WUiH 1 II! 'IR LHA "
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however, be stated separately on the policy or billing statement

and the amount of the surcharge as applied pursuant to this

3 section shall not be subject to reduction for special adjustment

and supplemental benefits paid or payable under the workers '

5 compensation law, R.S. 34:15-1 et seq.

(4) As used in this subsection, "policyholder" means a holder of

7 a workers' compensation and employer's liability insurance

policy insured by an insurer that is a domestic, foreign or alien

9 mutual association or stock company writing workers'

compensation or employer's liability insurance on risks located in

11 this State and subject to premium taxes pursuant to P.L. 1945, c.

132 (C. 54:18A-l). "Self-insured employer" means an employer

13 which self-insures for workers I compensation or employer's

liability insurance pursuant to the provisions of R.S. 34:15-77.

15 (5) All moneys collected pursuant to this section shall be

deposited in the "uninsured employer's fund." Collection of the

17 arumal surcharge shall be under the authority of the

Commissioner of Labor as defined in R.S. 34:15-94.

19 c. [the directorl The Director of the Division of Workers'

Compensation upon rendering a decision with respect to any

21 claim for compensation under chapter 15 of Title 34 of the

Revised Statutes that the employer liable therefor has failed to

23 secure the payment of compensation with respect [thereto] to a

claim in accordance with [section] R.S. 34:15-71 or [section] R.S.

25 34:15-72 [of the Revised Statutes], shall impose [an assessment in

the sum] a penalty of [$150.00] $1,000.00 against the employer

27 and direct its payment into the "uninsured employer's fund~ in

connection with each such claim. The director shall also impose

29 an additional assessment of 15% of the award or awards made in

each [such] claimLsuch additional assessment not tol. This

31 additional assessment shall not exceed, however, the sum of

[$1,500.00] $5,000.00 in anyone claim, and shall [direct that such

33 additional assessment also] be paid into the "uninsured

employer I s fund. ~

35 If the employer [shall fail] fails to pay these assessments into

the fund within 10 days after date of mailing of notice thereof to

37 him, [such default] this shall constitute a default in payment of

compensation due pursuant to the provisions of [section 40 of
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1 this] the workers I compensation law, R.S. 34:15-1 et seq., and

judgment therefor shall be entered in accordance therewith[, all

3 other provisions of said section to be deemed applicable with

respect thereto, except to the extent that said provisions may be

5 clearly inconsistent with the provisions of this section].

All sums collected from an uninsured defaulting employer with

7 respect to any claim for compensation referred to in this section

but not payable from the fund, whether such collection is made

9 prior or subsequent to entry of judgment against [such] the

employer, shall be deemed in payment of and applicable first in

11 satisfaction of any compensation and benefits due from [such] the

employer with respect to [such] the claim and security demand. if

13 any, in connection therewith and only when [such] the obligations

are satisfied in full shall the balance of said sums collected, if

15 any, be deemed payment in satisfaction of and applicable to the

assessments above prescribed in this section.

17 All sums recovered from uninsured defaulting employers on

judgments entered for failure to pay assessments as hereinafter

19 provided and for failure to pay compensation and benefits which

were paid from the [fund herein created,] "uninsured employer 's

21 fund, " shall upon [such] recovery be paid into [said] that fund.

(cf: P.L. 1966, c. 126, s. 10).

23 2. Section 11 of P.L. 1966, c. 126 (C. 34:15-120.2) is amended

to read as follows:

25 11. a. In any case in which a claim for compensation is filed

pursuant to the provisions of [chapter 15 of Title 34 of the

27 Revised Statutes] the workers I compensation law, R.S. 34:15-1 et

~ and the employer has failed to secure the payment of

29 compensation as required by [section] R.S. 34:15-71 or [section]

R.S. 34:15-72 [of the Revised statutes] and to make payment of

31 compensation according to the terms of any award wi thin 45 days

thereafter and fails or refuses to deposit with the director within

33 10 days after demand the commuted or estimated value of the

compensation payable under the award as security for prompt and

35 convenient payment of [such] compensation periodically as it

accrues, then [and in such event], unless a notice of appeal has

37 been timely filed, the award shall be payable out of the

"uninsured [employers I fund," but no extra compensation or

39 death benefit pursuant to section 34:15-10 shall be payable from

the] employer I s fund. ~
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1 b. Benefit payments from the "uninsured employer's fund"

may include:

3 (1) Compensation for reasonable medical expenses covered by

the workers' compensation law, R.S. 34:15-1 et seq.; and

5 (2) Compensation for temporary disability as provided in

subsection a. of R.S. 34:15-12.

7 c. Benefit payments from the "uninsured employer's fund"

shall not include:

9 (1) Any compensation not included in the award or judgment

upon which a claim against the fund is made;

11 (2) Extra compensation or death benefits pursuant to R.S.

34:15-10.

13 d. Temporary disability benefits paid from the "uninsured

employers fund" shall be offset or reduced by an amount equal to

15 the amount of disability benefits received by the claimant

pursuant to the federal "Old-Age, Survivors' and Disability

17 Insurance Act" (42 U.S.C. § 401 et al.).

e. Benefits shall be paid to a claimant from the "uninsured

19 employer's fund" only if the claimant: (1) was, at the time of the

injury or death, an employee performing service for an employer

21 outside of casual employment as defined in R.S. 34:15-36; and (2)

did not recover full compensation for reasonable medical

23 expenses and temporary disability benefits from the uninsured

defaulting employer.

25 (cf: P.L. 1966, c. 126, s. 11)

3. Section 13 of P.L. 1966, c. 126 (C. 34:15-120.4) is amended

27 to read as follows:

a. After an award has been entered against an employer for

29 compensation under any provision of the workers I compensation

law, R.S. 34:15-1 et seq., and the Director of the Division of

31 Workers' Compensation has filed an order for payment of

compensation and assessments with the Clerk of the Superior

33 Court pursuant to section 12 of P.L. 1966, c. 126 (C. 34:15-120.3)

as a result of the employer I s failure to provide lawful

35 compensation, the claimant may apply to the Commissioner of

Labor for compensation from the "uninsured employer"s fund" in

37 accordance with the procedures established by the Commissioner

of Labor pursuant to section 16 of P.L. 1966, c. 126 (C.

39 34:15-120.7).
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1 b. The Commissioner of Labor is charged with the

conservation of the assets of the "uninsured employer's fund. "

3 Notwithstanding the provisions of any other section of this act,

no payments shall be made from the [uninsured employers'] fund

5 except upon application to and approval by the [Commissioner of

Labor and Industry] commissioner. Review of any decision by the

7 commissioner shall be in accordance with [section] R.S. 34:15-66

[of the Revised Statutes],

9 c. The Commissioner of Labor shall have the authority to

establish rules for the review of claims against the "uninsured

11· employer's fund" and hire and reimburse medical and other

expert witnesses that are necessary to a proper conservation and

13 defense of the moneys in the fund.

d. Upon being notified by the Commissioner of Labor that a

15 decision of the commissioner regarding claims against the

"uninsured employer's fund" is being appealed pursuant to R.S.

17 34:15-66, the Attorney General, or his designee, shall defend the

fund.

19 e. The Commissioner of Labor may also employ such

employees as may be required to maintain and conserve the

21 "uninsured employer's fund," and may also employ legal counsel

to represent the fund and conduct investigations on behalf of the

23 fund.

[In no event, however, shall any payments be made from the

25 fund until the total amount therein exceeds $100,000.00, and

thereafter only to the extent of the amount in the fund exceeding

27 $100,000.00, and, in any case, only for injuries and deaths

resulting therefrom occurring after the fund reaches $100,000.00,]

29 (cf: P.L. 1966, c. 126, s. 13)

4. Section 15 of P.L. 1966, c. 126 (C. 34:15-120.6) is amended

31 to read as follows:

15. The commissioner shall annually submit an accounting of

33 the "uninsured employer's fund'::' to the State Treasurer and to

the appropriations and labor committees of both houses of the

35 State Legislature. The report to the Legislature shall include the

following information: an estimate of the total amount of

37 benefits paid from the fund in the preceding calendar year; an

estimate of the benefits that may be paid from the fund in the

39 current calendar year; a determination of the average cost to

employers in the State, on a per employee basis. of providing

11JiU JI _f"'''''. I'M. .1• • ,111; iii .laln, 'f ji: "_~ _u Q 4.. . I
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1 benefi ts through the "uninsured employer's fund;" and a

determination of the amount of money drawn from the fund

3 during the preceding calendar year for administrative purposes

pursuant to section 8 of P.L. ,c. (C. ) (now pending before

5 the Legislature as the bill). Payments to applicants from [said]

the fund shall be made by the State Treasurer upon warrants of

7 the Commissioner of Labor [and Industry].

(cf: P.L. 1966, c. 126, s. 15)

9 5. Section 16 of P.L. 1966, c. 126 (C. 34:15-120.7) is amended

to read as follows:

11 16. The commissioner may make all [necessary] rules and

regulations necessary for the processing and payment of

13 compensation out of the "uninsured [employers '] employer's

fund."

15 The commissioner shall promulgate, in accordance with the

"Administrative Procedure Act," P.L. 1968, c. 410 (C. 52:14B-1

17 et seq.), regulations to establish and administer an application

and review process for claims made against the fund.

19 (cf: P.L. 1966, c. 126, s. 16)

6. Section 17 of P.L. 1966, c. 126 (C. 34:15-120.8) is amended

21 to read as follows:

17. The liability of the "uninsured [employers'] employer 's

23 fund" and the State with respect to payment of any

compensation, benefits, expenses, fees for disbursements properly

25 chargeable against the fund shall be limited to the assets in the

fund as exceed [$100,000.00] $50,000.00, and the fund and the

27 State shall not otherwise in any way or manner be liable for the

making of any such payment.

29 (cf: P.L. 1966, c. 126, s. 17)

7. (New section) If an employer fails to provide compensation

31 to an employee or his beneficiaries as required by chapter 15 of

Title 34 of the Revised Statutes, the employee, who has sustained

33 a compensable injury or died as a result of his employment, or his

beneficiaries may bring an action against the employer to recover

35 all or part of any damages and costs sustained by the employee

for any injury or death which has been deemed compensable under

37 the workers' compensation law, R.S. 34:15-1 et seq., and for

which the employee or his estate has not received compensation

39 from the "uninsured employer I s fund."
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1 8. (New section) In any fiscal year during which benefit

payments are made from the "uninsured employer I s fund," the

3 Commissioner of Labor shall apply an amount equal to $100.00

for each employee to whom such benefits have been paid from

5 the fund toward the expenses of the Department of Labor arising

from the administration of those benefit payments and the fund.

7 However, the total amount withdrawn from the fund to cover

administrative expenses shall not exceed $10,000.00 during any

9 fiscal year.

9. (New section) Notwithstanding the provisions of any other

11 law, the Division of Workers I Compensation shall use every

available administrative means to ensure that benefit payments

13 from the "uninsured employer's fund" are paid only to individuals

who meet the eligibility requirements of the workers I

15 compensation law, R.S. 34:15-1 et seq., and that persons who are

required to make payments pursuant to the workers I

17 compensation law have provided lawful compensation and paid

any penalty, fine, or assessment imposed pursuant to that law.

19 10. (New section) The burden shall be upon the claimant to

immediately notify in writing the Director of the Division of

21 Workers I Compensation of any increase or decrease in his income

that may affect his eligibility for benefits payable from the

23 "uninsured employer's fund." 10 days after notice has been given

to the claimant and the Attorney General, the director may

25 modify or tenninate an award payable from the fund as

conditions may require. Any payment to a claimant pursuant to

27 this 1988 amendatory and supplementary act which is later

determined by the Commissioner of Labor to have been procured

29 by fraud, mistake, or an unreported change in condition, shall be

recovered from the claimant and deposited in the fund.

31 11. (New section) The Commissioner of Labor shall, on behalf

of the "uninsured employer's fund," exhaust all remedies at law

33 against the uninsured delinquent employer of the claimant to

collect the amount of any award to the claimant paid by the fund.

35 12. (New section) Nothing in this act, P.L. ,c. (C. )

(now pending before the Legislature as this bill), shall affect the

37 obligations of insurance carriers or self-insured employers

imposed by any other section of the workers I compensation law,

39 R.S. 34:15-1 et seq.

•

1.0111' .. $ au
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1 13. R.S. 34:15-79 is amended to read as follows:

34:15-79. An employer who [shall faUl willfully fails to provide

3 the protection prescribed in this article shall be guilty of a

[misdemeanor and upon conviction thereof shall be punished by a

5 fine of not more than $1,000.00 or by imprisonment for not more

than 60 days or by both such fine and imprisonment, and in] crime

7 of the fourth degree. In cases where a [workmen I s] workers I

compensation award in the Division of [Workmen's] Workers I

9 Compensation of New Jersey against the defendant is paid at the

time of the sentence, the court may suspend sentence upon [such]

11 that defendant and place him on probation for any period with an

order to pay [said] the delinquent compensation award to the

13 claimant through the probation office of the county. Where the

employer is a corporation, the president, secretary, and the

15 treasurer thereof who are actively engaged in the corporate

business shall be liable for failure to secure the protection

17 prescribed by this article. Any contractor placing work with a

subcontractor shall, in the event of the subcontractor's failing to

19 carry [workmen I s] workers' compensation insurance as required

by this article, become liable for any compensation which may be

21 due an employee or the dependents of a deceased employee of a

subcontractor. The contractor shall then have a right of action

23 against the subcontractor for reimbursement.

All fines collected under the terms of this [clause] section shall

25 be paid to the State Treasurer and credited on the records of the

State Comptroller to the account of the [Rehabilitation

27 Commission for Physically Handicapped Persons] Division of

Vocational Rehabilitation Services in the Department of Labor.

29 to be used in carrying out the provisions of [chapter 16 of this

Title 34:16-1, et seq.] P.L. 1955, c. 64 (C. 34:16-20 et seq.).

31 The [director] Director of the Division of Workers I

Compensation, or any officer or employee of the division

33 designated by him, upon finding that an employer has failed for a

period of not less than 10 consecutive days to make the provisions

35 for payment of compensation required by [sections] R.S. 34:15-71

and R.S. 34:15-72 [of this Title], may impose upon [such] that

37 employer, in addition to all other penalties, fines or assessments

provided for in chapter 15 of Title 34 of the Revised Statutes or

39 in any supplement thereto, an assessment in the amount of
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[$25.00] $1,000.00 and when [such] the period exceeds 20 days, an

additional assessment of [$25.00] $1,000.00 for each period of 10

days thereafterL but no employer shall be assessed more than

$100.00 at anyone time], All assessments under this act shall be

collectible in a court of competent jurisdiction in a summary civil

proceeding and shall be paid into the "uninsured [employers']

employer's fund.~

(cf: P.L. 1966, c. 126, s. 8)

14. This act shall take effect immediately but shall remain

inoperative until the enactment into law of Assembly Bill No.

2210 of 1988, and shall apply only to compensable injuries or

deaths occurring on or after the operative date of this act.

LABOR AND EMPLOYMENT

Workers I Compensation

,J,

Revitalizes the "uninsured employer I s fund" for workers'

19 compensation.
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